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548.  The  Case  of  James  Sommersett,  a  Negro,  on  a  Habeas 
Corpus,*  KingVBench  :  12  George  III.  a.  d.  1771-72. 


or  tbifl  Case  only  a  SUtemeiit  of  the  Facts, 
and  Mr.  HaigraTe's  leaned  Argument  were 
iueerted  in  the  former  edition  of  this  Work. 
I  have  here  added  the  other  Arguments,  and 
the  Judgment  of  the  Court,  from  Lofifi's  Re- 
ports, in  which  is  a  Note  of  the  Case  ander 
the  name  of  Sommersett  against  Stewart. 

On  the  3d  of  December  1771,  affidarito  were 
made  by  Thomas  Walklin,  Rlisabeth  Cade, 
and  John  Marlow,  that  James  Sommersett,  a 
negro,  was  confined  in  irons  on  board  a  ship 

*  The  Tery  important  matters  which  this 
case  inTolved,  ?i2«  first.  The  rights  over  the 
person  of  a  negro  resident  here,  claimed  by 
another  person  as  the  owner  of  the  negro ; 
'  and,  supposing  such  rights  to  exist,  seconilly, 
The  extent  of  them ;  and  thirdly.  The  means 
of  inforeiog  them,  were,  I  believe,  never,  ex- 
cept in  this  case,  made  the  subject  of  a  suit  at 
law  in  England.  But  in  Scotland  two  cases 
of  this  sort  have  occurred  before  the  Court  of 
Session  ;  1,  That  of  Sheddan  against  Sheddan, 
A.  s.  1756 ;  S,  That  of  Knight  against  Wed- 
derbnro,  a.  d.  1775—1778. 

Of  these  two  cases  the  following  reports  are 
printed  from  the  *  Dictionary  of  Decisions,'  tit. 
«  Slave,*  vol.  33,  pp.  14,545,  et  seq. : 

**  Robert  Sheddan  agaimt  a  Negro. — Jufy  4, 
1757. 
**  A  Negro,  who  had  been  bought  in  Vir- 
ginia,  and  brought  to  Britain  to  be  taught  a 
trade,  sod  who  bad  been  baptized  in  Britain, 
havii^  chumed  his  liberty,  agaiost  bis  roaster 
Robert  Sheddan,  who  had  put  him  on  board  a 
ahip^  to  caory  him  back  to  Virginia,  the  Lords 
appointed  oonnsel  for  the  negro,  and  ordered 
soemorisls,  and  afterwards  a  hearing  in  pre- 
sence, mon  the  respectire  claims  of  liberty 
and  sermide  by  the  master  and  the  negro. 
Boi;  teing  the  hearing  in  presence,  the 
1 ;  to  ne  pout  was  not  determined." 


YQb.ZX. 


L. 


called  the  Ann  and  Mary,  John  Knowlet  com- 
mander, lying  in  the  Thames,  and  bound  for 
Jamaica ;  and  lord  Mansfield,  on  an  application 
supported  by  these  affidavits,  allowed  a  writ  . 
of  Habeas  Cor^,  directed  to  Mr.  Knowles, 
and  requiring  him  to  return  the  body  of  Som- 
mersett before  his  lordship,  with  the  cause  of 
detainer. 

Mr.  Knowleson  the  IHh  of  December  pro- 
duced the  body  of  Sommersett  beiore  lord 
Mansfield,  and  returned  for  canse  of  detainer, 
that  Sommersett  was  the  neffco  slave  of  Cbaries 
Steuart,  esq.  who  had  dehvered  Sommersett 

«  Joseph  Knight,  a  Negro,  agaimt  John  Wed- 
derbum.— Janaory  15, 1778. 

"  The  commander  of  a  vessel,  in  the  African 
trade,  having  imported  a  cargo  of  negroes  into 
Jamaica,  sold  Joseph  Kniffht,  one  of  them,  as 
a  slave,  to  Mr.  Weddeftum.  Knight  was 
then  a  boy,  seemingly  about  twelve  or  thirteen 
years  of  age. 

*•  Some  time  after,  Mr.  Wedderimm  came 
over  to  Scotland,  and  brought  this  negro  along 
with  him,  as  a  personal  servant. 

"  The  negro  continued  to  serve  him  for  seve- 
rs) years,  without  murmuring,  and  married  in 
the  country.  But,  afterwards,  prompted  to  as- 
sert his  freedom,  he  took  the  resolution  of 
leaving  Mr,  Wedderbum's  service,  who,. being 
informed  of  it,  ^t  him  apprehended,  on  a  war- 
rant of  the  justices  of  peace.  Knight,  on  his 
examination,  acknowledged  his  purpose.  The 
justices  found  <  the  petitioner  entitled  to 
>  Knigbi*8  services,  and  that  he  must  eomiooa 

*  as  before.* 

•*  Knight  then  applied  to  the  sheriff  of  tha 
cbonty,  Tperthshire),  by  petition,  setting  forth, 

*  That  Mr.  Wedderborn  insisted  on  hia  con- 
^  tinning  a  personal  servant  with  him,'  and 
prayed  the  sheriff  to  find,  *  That  he  cannot  be 

*  continued  in  a  state  of  slavery,  or  compelled 
<  to  perpetual  service ;  and  to  dischaige  Mr. 

*  Wtilderburn  from   sending  the    petitioner 

*  abroad.' 
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into  Mr.  Knowles's  custody,  id  order  to  carry 
bim  to  Jamaica,  and  there  sell  him  as  a  slave. 
Affidavits  were  also  made  by  Mr.  Steuart  and 
tvro  other  geottemen,  to  prove  that  Mr.  Steuart 
bad  purchased  Sommersett  as  a  slave  in  Vir- 

"AAersome  procedure  in  this  process,  the 
sheriff  found,  '  That  the  state  of  slavery  is  not 
'  recognized  by  the  laws  of  this  kin^rdom,  and  is 

*  inconsistent  with  the  principles  thereof ;  that 

*  the  regulations  in  Jamaica,  concerning  slaves, 

*  do  not  extend  to  this  kingdom ;  and  repelled 

*  the  defender's  claim  to  a  perpetual  service.' 
Mr.  Wedderburn  having  reclaimed,  the  sheriff 
found,    *  That     perpetual    service,    without 

*  wages,  is  slavery ;  and  therefore  adhefed.' 

**  The  defender  removed  the  cause  into  the 
court  by  advocation.  Tb^  lord  ordinary  took 
it  to  report,  upon  informations.  Being  a  ques- 
tion of  general  importance,  'the  Court  ordered 
a  hearing  in*  presence,  and  afterwards  ioforma- 
tions  of  new,  upon  which  it  was  advised. 

•«  Pleaded  for  the  Matter :  That  he  had  a 
right  either  to  the  perpetual  service  of  the 
negro  in  this  country,  or  to  send  him  back  to 
the  plantations  from  which  be  was  brought. 
His  claim  over  the  negro,  to  this  extent,  was 
argued  on  the  following  grounds : 

*'  The  productions  of  the  colonies,  ever 
since  they  wctc  settled,  have  been  cultivated 
by  the  means  of  negro  slaves  imported  from 
the  coast  of  Africa.  The  supplying  the  colo- 
nies with  these  slaves  has  become  an  extensive 
trade;  without  which,  the  valuable  objects  of 
commerce,  now  furnished  by  the  plantations, 
could  not  be  cultivated.  British  statutes  have 
given  sanction  to  this  trade,  and  recognized  the 
property  of  the  master  in  such  slaves ;  10th 
W.  S,  €.  26;  5th  Geo.  2,  c.  7;  2dd  Geo. 
3,  c.  3. 

^*  The  property  which,  in  Jamaica,  waaes- 
iablished  m  the  master  over  the  negro,  under 
these  statutes,*  and  the  municipal  Taw  there, 
cannot  be  lost  by  a  mere  change  of  place.  On 
principles  of  equity,  rights  acquired  under  the 
laws  of  foreign  countries  are  supported  and 
inforced  by  the  courts  of  law  here.  A  right  of 
property  will  b^  sustained  in  every  country 
where  the  subject  of  it  may  come.  The  ttatus 
of  persons  attend  them  wherever  they  go; 
Huber,  lib.  1,  t.3,c.  12. 
^  *<  The  law  of  the  colonies  is  not  to  be  con- 
sidered as  unjust,  in  authorizing  this  condition 
of  slavery.  The  statutes  which  encourage  the 
African  trade  show,  that  the  legislature  does 
not  look  on  it  in  that  light.  The  state  of 
slavery  is  not  contrary  to  the  law  of  nations. 
IVriters  upon  that  law  have  enumerated  seve- 
ral just  and  lawful  origins  of  slavery  ;  such  as 
contract,  conquest  in  a  just  war,  and  punish- 
ment of  crimes.  In  cases  where  slavery  is  au- 
thorized by  the  laws  of  Jamaica,  it  must  be  pre- 
sumed to  have  proceeded  on  a  lawful  origin. 
The  municipal  law  of  no  country  will  be  pi*e* 
sunoed  unjust 

*'  A  state  of  slavery  has  been  universally  re- 
ceived in  the  practice  of  nations.    It  took  place 


The  Negro  Case, 
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ginia,  and  had  afterwards  brought  him  into 
England,  where  he  left  his  master's  service ; 
and  that  bis  refusing  to  return,  was  the  occa- 
sion of  his  being  carried  on  boar^  Mr.  Knowles's 
ship. 


in  all  the  ancient  nations,  and  in  all  the  modern 
European  nations,  for  many  ages.  In  som^ 
of  them  it  still  remains;  and  in  none  of  them 
has  it  been  abolished  by  positive  enactments,  de- 
claring it  unjust  and  illegal,  but  gone  into  dis- 
use by  degrees,  in  consequence  of  many  diffe- 
rent causes.  Though,  therefore,  the  munici- 
pal law  of  this  country  does  not  now  admit  oS 
this  state  of  slavery  in  the  persons  of  citizens, 
yet,  where  foreigners,  in  that  state,  are  brought 
mto  the  country,  the  right  of  their  masters  over 
them  ought  not  to  be  annihilated. 

**  In  tbi^  case,  the  master  is  not  insisting  for 
the  exercise  of  any  rigorous  powers.  H 6  only 
demands,  that  he  shall  be  intitled  to  the  perso- 
nal services  of  the  negro,  in  this  country,  dur- 
ing life.  His  right  to  this  extent,  at  least,  is 
not  immoral  or  unjust ;  nor  is  it  even  repro- 
bated by  the  municipal  law  of  this  country. 
A  person  may  bind  himself  to  a  service  for  life  ; 
Ersk.  Inst.  b.  1,  t.  7,  §  62. 

**  But,  in  the  last  place,  if  this  is  denied,  the 
master  must,  at  least,  be  permitted  to  compel 
the  negro  to  return  to  the  plantations,  from  ^ 
whence  he  was  brought ;  otherwise  he  is  in- 
tirely  forfeited  of  his  right. 

*<  Some  cases  from  the  English  law-books 
were  adduced  to  show,  that,  in  England,  the 
master's  right  of  property  in  his  negro  remains 
after  be  is"  brought  into  that  country ;  Butts 
contra  Penny,  1677;  Keble's  Rep-P-  3, 
p.  785.  Gilly  contra  Cleves;  5th  WiUiam 
and  Mary,  lord  Raymond,  R^p.  5,  p.  147; 
and  the  opinion  of  two  very  eminent  lawyers, 
in  the  year  1729, ^r  Philip  Yorke,  then  attor- 
ney-general, and  Mr.  Talbot,  solicitor- general, 
in  these  words :  '  We  are  of  opinion,  that  a 

*  slave,  by  coming  from  the  West- Indies, 
'  either  with  or  without  his  master,  to  Great 

*  Britain  or  Ireland,  doth  not  become  free ;  ^nd 

*  that  his  master's  property  or  right  in  him  is 

*  not  thereby  determined  or  varied  ;  and  bap- 
'  tism  doth  not  bestow  freedom  on  bim,  nor 

*  make  any  alteration  in  his  temporal  condition 

<  in  these  kingdoms.    We  are  also  of  opinion, 

<  that  the  master  may  legally  compel  him  to 

<  return  to  the  plantations.' 

*«  Answered  for  the  Negro ;  Tjie  only  title  on 
which  any  right  of  dominion  is  claimed  over . 
this  African,  is  the  institution  of  the  municipal 
law  of  Jamaica,  which  authorizes  the  slavery 
of  Africans  brought  into  that  island.  .  Under 
that  law,  this  negro,  a  child  when  brought  into 
Jamaica,  while  he  remained  there,  was  sub- 
jected to  the  unjust  dominion  which  it  gives 
over  these  ft^reigners ;  but  the  municipal  law 
of  the  colonies  has  no  authority  in  this  country. 
On  grounds  ^f  equity,  the  Court,  in  sums 
cases,  gives  effect  to  tne  laws  of  other  coun- 
tries;  but  the  law  of  Jamaica,  in  this  instance, 
will  not  be  supported  by  the  Cvort ;  be^WK  it 
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Lord  Man^feld  obnno^  to  refer  the  matter 
to  the  determination  of  the  court  of  Kin^'s- 
iiencb,  Sommersett  with  sorcties  was  bound  in 
a  recognisanee  for  bis  appearance  there  on  the 
aeeond  day  of  the  next  Hilary  term  ;  and  his 


is  repugnant  to  the  first  principles  of  morality 
and  justice. 

'*  Subordination^  to  a  certain  extent,  is  ne- 
cessary;  but  there  are  certain  bounds,  beyond 
which,  if  any  institution,  subjectiof^  one  mdi- 
Tidnal  to  another,  should  go,  the  iojoslice  and 
imraoralitT  of  it  cannot  admit  of  a  doubt. 
Such  is  the  institution  of  slavery,  depriving 
men  of  the  most  essential  rights  that  attend 
their  existence,  and  which  are  of  a  nature  that 
admit  not  of  any  equivalent  to  be  given  for 
them.  The  most  express  consent,  given  in  a 
▼olontary  contract,  cannot  authorize  the  assum- 
ing of  tliese  rights,  or  bind  the  consenting  party 
to  submit  to  the  condition  of  a  slave.  A  stipu* 
lation  of  that  kind  affords  intrinsic  evidence  of 
an  undue  advantage  taken,  and  is  therefore 
sufficient  to  void  the  contriict.    • 

**  Bnt,  although  it  were  justifiable  to  admit 
of  a  slavery  proceeding  on  a  title  of  contract, 
of  conquest,  or  of  punishment,  the  hiw  of  Ja- 
maica would  not  be  the  less  unjust.  In  sub- 
jecting the  Africans  to  slavery,  that  law  re- 
quires no  title  under  any  of  these  grounds. 
The  cinmmstance,  that  the  negroes  are  brought 
into  Jamaica,  is  all  that  is  requisite  to  ^x,  on 
them  indiscriminately  the  condition  of  slavery. 
It  i»,  therefore,  a  slavery  established  on  force 
and  usurpation  alone,  which  no  writer  on  the 
law  of  nations  has  vindicated  as  a  justifiable 
origin  of  slavery. 

**  If  the  law  of  Jamaica  had  made  any  dis- 
tinction, or  required  any  title  to  the  slavery  of 
an  African,  this  negro  would  never  have  been 
reduced  by  it  to  that  state.  Being  a  child 
when  be  was  brought  into  Jamaica,  he  could 
enter  into  no  contract,  commit  no  crime,  and 
conqoest  cannot  give  a  right  to  kill  or  enshtve 
children. 

<*  The  meana  b^  which  those  who  carried 
this  child  from  bis  own  country  got  him  into 
their  hands,  cannot  be  known ;  because  the 
bw  of  Jamaica  makes  no  inquiry  into  that  cir* 
cnmstance.  But,  whether  he  was  ensnared, 
or  boogfat  from  his  parents,  the  iniquity  is  the 
same. — ^Tbat  a  state  of  slavery  has  been  ad- 
mitted of  m  many  nations,  does  not  render  it 
less  unjust  Child -murder,  and  other  crimes 
of  a  deep  dve*  have  been  authorised  by  the 
laws  of  difilMnt  states.  Tyranny;  and  all 
sorts  of  oppression,  might  be  vindicated  on  the 
same  grounds. — Neither  can  the  advantages 
proGored  to  this  country,  by  the  slavery  of  the 
negroes,  be  hearkened  to,  as  any  argument  in 
this  question,  as  to  the  justice  or  it.  Oppres- 
sion atad  iniquity  are  not  palliated  by  the  gain 
and  advantage  acquired  to  the  authors  of  them. 
But  the  expedioicy  of  the  mstitution,  even  for 
the  snbjecta  of  Qreat  Britain,  is  much  doubted 
of  by  those  who  are  best  acquainted  with  the 
auta  of  the  colonics;  and  some  caKghtencd 


lordship  allowed  till  that  day  for  settling  the 
form  of  the  return  to  the  Habeas  Corpus.  Ac- 
cordingly on  that  day  Sommersett  appeared  in 
the  court  of  King's- bench,  and  then  tlie  follow- 
ing return  was  read : 

I     -^ 

men  of  modem  times  have  thought,  that  sugar 
and  tobacco  might  be  cultivate  without  the 
slavery  of  negroes. 

"  yiie  dominion,  therefore,  given  by  the 
law  of  Jamaica  over  the  pursuer,  a  foreigner 
there,  b^iog  uojust,  can  receive  «io  aid  from 
the  laws  of  this  country.  The  modification 
proposed  of  this  claim  of  slavery,  makes  no 
difference  on  the  merits  of  the  question.  It  is 
plain,  that,  to  give  the  defender  any  right  over 
the  pursuer,  the  positive  law  of  Jamaica  must 
always  be  resorted  to ;  consequently,  the  ques- 
tion recurs,  Whether  that  law  ought  to  be  en- 
forced beyond  iU  territory  ?  But  a  service  for 
life,  without  wages,  is,  in  fact,  slavery.  Tha 
law  of  Scotland  would  not  support  a  voluntary 
contract  in  these  terms ;  and,  even  where  wages 
are  stipulated,  such  a  contract  has  been  voided 
by  the  Court ;  Allan  and  MeamI  contra  Skeoa 
and  Burnet,  No.  6,  p.  9454,  voce  Pactum 
lilicitum. 

'*  The  answer  was  given  to  the  other  claim, 
of  sending  the  negro  out  of  this  country,  with- 
out his  consent,  that  it  supposes  the  dominion 
given  over  the  pursuer  bjr  the  law  of  Jamaica 
to  be  just.  The  negro  is  likewise  protected 
against  this  bv  the  statute  1701,  c.  6,  which 
expressly  proniluts  the  carrying  any  persons 
out  of  the  kingdom  without  their  consent 
The  words  are  generali  and  apply  to  all  per- 
sons within  the  realm. 

*'  In  support  of  this  argument  for  the  negro, 
authorities  of  French  writers  were  adduced,  to 
show,  that  formeriy,  by  the  laws  of  France, 
negroes  brought  into  thst  country  from  tha 
plantations  b^roe  frea..-  This  was  their  law, 
until  lately,  that,  by  special  edicts,  some  alter- 
ations were  made  upon  it;  Denisart,  tom.  3, 
V.  Negro.  On  the  law  of  England,  several 
cases  were  mentioned,  in  which  different 
judges  had  expressed  opinions,  that  a  negro 
coming  into  England  is  free  there ;  1  Salk. 
GQQ^  Smith  contra  Brown  and  Cooper;  Sbanley 
contra  Nalvey,  in  Chancery  1763;  Har^ 
grave's  Arg.  p.  58. 

'<  But  the  late  case  of  Sommersett,  the  ne- 
gro, decided  in  the  King's-beucb,  in  the  year 
1772,  was  chiefly  relied  on,  and  said  to  bain 
point;  at  least  upon  this  question,  Whether 
the  negro  could  be  sent  out  of  England  ? 

<«  The  Court  were  of  opinion,  that  the  do- 
minion assumed  ov^  this  negro,  under  the  law 
of  Jamaica,  being  uiyust,  could  not  be  sup- 
ported in  this  country  to  any  extent :  that, 
tlierefore,  the  defender  had  no  right  to  the, 
negro's  service  for  any  space  of  time,  nor  to 
send  him  out  of  the  country  against  hn  con- 
sent :  that  the  negro  was  likewise  protected 
under  the  act  1701,  c.  a.  [The  «  Am  for  pre- 
*  venting  wrongous  imprisonment,  and  agaio^^t 
'undue  delays  in  Trials,'   more  particularly 
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**  f,  John  Knowles,  odmtnaodtr  of  tbe  f  tlMl 
called  Ibe  Ann  aod  M»ry  in  the  writ  bereuto' 
•aoexedf  do  nott  humbly  certif y  and  returli  to 
ofir  preaent  moat  aereae  aoveretgn  tho  kiii|^ ;  that 

meotioiMid  below]  fronn  being  aent  oat  of  tho 
country  ogaiaat  hia  eonaeot. — ^The  jodgoMiila 
of  the  ahoriff  #are  approved  of,  and  tho  Court 

*  remitted  the  caoee  gimpliciter.* " 

I  bore  i)eeo*imToorod  with  tho  oae  of  ais 

*  Meoftorialai  or  *  lofomationa,'  which  in  the 
coorae  of  tbeao  two  littgatioDa  were  deUrerod 
into  the  Court  of  Sesaioo.  Fito  of  them  appear 
to  have  been  prepared  hj  men  of  very  high 
•mineooe  in  their  proieaiioBy  one  for  8hed£n 
the  negro  by  air  JHrid  Dakymple,  after- 


I  a  judge  with  the  title  of  lord  Hailcs ; 
two  for  Knight  tho  negro,  by  Mr.  M'Laurin, 
atWwarda  lord  Dreghorn,  and  Mr.  Maconochie, 
now  lord  Meadowtenk,  and  two  for  Wedder- 
bum  (Koigbt'a  maater),  by  Mr.  Feignaon,  af* 
forwards  lord  Pitfoor,  and  Mr.  Cullen,  after- 
wards lord  Coileo,  respeotively :  tboy  dia^lay 
m  copiouaacaa  and  rariety  of  curious  leammg, 
ingenioua  reasooing,  an^  acute  argumentation, 
intimately  connected  with  the  caae  now  be* 
fereiia. 

With  respect  to  '  Memoriala*  or  <  Informa« 
Hona,'  in  causea  depending  in  tho  Court  of  Sea* 
aion,  and  to  the  general  ooorae  of  proceeding 
in  that  court,  see  the  Bdinborgh  Reriew  for 
January  1807.  For  the  alterationa  which  in 
tlie  vear  1808  were  made  in  the  constitution 
of  that  court,  seeatat.  48  6.  3.  c.  151. 

Mr.  Barringlon,  In  hia  Obaenrationa  on  atal.  1 
Rich.  S,  (noteTv]  in  the  third  edition)  mentioned 
that  *<many  or  the  labourers  in  the  aaJt-^worica 
nnd  collieriea  in  Scotland  atill  ci5ntinue  •  gkbss 
ndacriptitii'  aod  cannot  bo  bired  without  the  pro- 
jprietor'a  conaent.*'  And  as  to  this  b^  rsfarrad  to 
n  case  in  the  Dictionary  of  Deciaiona,  vol.  1, 
n.  8 IS.  I  know  not  what  case  that  waa.  In 
Moriaon*a  Dictionary  of  Deciaiona  there  are 
under  title  Coalier  twelro  caaea,  in  all  of  which 
the  servile  condition  of  the  class  is  recognised. 

In  the  Memorials  which  were  presented  in 
the  case  of  Knighl  o.  Wedderbum,  the  can- 
dition  of  the  coalHera  and  saiters  of  Scotland 
was  considered..  1  wiU  here  insert  what  waa 
said  of  it  by  lord  Meadowbank  and  lord  Pitfour. 

*'  The  defender,"  observed  the  first  of  those 
learned  persons,  *«  baa  mentioned  Ac  situation 
of  coaHiera  and  saltera  as  an  evidence,  that  the 
law  of  Scotland  is  not  repugnant  to  slsveij. 
It  has  been  already  abown,  tnat  although  nU 
lenage  atill  existed,  although  this  high  court 
wouM  even  now  record  an  acknowledgment  of 
▼illenage,  and  although  other  kinds  of  akifery 
wero  adopted  by  the' lawa  of  this  country,  yet 
that  the  common  law  could  not  bo  nnderatood 
^  to  favour  the  defendi9v*8  claim.  Aa  long  as  tho 
common  law  acknowMgeatke  law  of  nature  to 
be  its  grtat  principal  and  rale,  an  king  mnat  it 
reject  a  cla&m  to  n  right  of  praperty  in  a  man, 
or  in  his  labour  and  iodustty,  founded  in  Ma 
being  born  of  a  captivo  or  a  erimuial,  or  in  hia 


[8 

at  the  time  herein  after-ttontitfaadof  I 
thoaaid  JaroeaSomasersettfrom  Afirioa,andI 
before,  there  weio,  and  from  thence  hitherto 
there  have  been,  and  atill  are  great  nnmbara  of 


being  seized  on  violently  by  a  third  person,  and 
soUto  the  claimant  It  haa,  however,  been 
urged,  that  coalliera  and  aalters  are  living  proefr 
of  the  former  -prevaleace  of  villenage :  it-  is, 
laneoessary  to  beatow  a  few  eb*> 


therefore,  not  nnneoessary  I 
aenr ations  on  their  situation ;  the  use  of  pit«> 
coal  is  of  ao  late  invention  that  viUenage  mnat, 
at  any  mte,  have  disappeared  in  Scotland  long 
before  the  working  of  eoal  conid  have  become 
a  profeaaion.    Pnrcbaa  (in  vol.  8,  p.  88,  of  hia 
collection)  giving  an  account  of  Marco  Paoto'a 
travela,  haa  the  following  curious  paaaage  ex- 
tracted fram  them:   •Throughout  the  whole 
province  of  KaUi  (China),  certain   Uadc 
atones   are  digged   out  of  the  mountaina, 
which,  pnt  into  Ike  fore,  bum  like  wood,  and 
bemg  kindled,  preaerve  foreahrngtime:  aa 
if  they  be  kindled  m  the  evening,  they  keep 
quick  fire  all  the  night ;  and  many  nae  thoee 
atonea,  becauae,  that  though  they  have  atore 
of  wood  yet  there  ie  auch  frequent  use  of 
stones  and  leathca  thrice  every  week  that  the 
wood  wouki  not  aerve.*    Tlie  aame  observe* 
tM>n  istranacribed  info  the  Hiatoire  Odo^ralede 
Voyagea,  tom.  9,  p.  856.    It  waa  one  of  the 
circnmatancea,  which,  at  the  publication  of 
Pkdo'aJtravela,  waa  coneidered  aa  a  proof  that 
they  were  fobolona.     There  ia  a  paasage  in 
£aeaaSylviua'  (allerwarda  Pius  9)  account  of 
Europe,  which  ahowa  more  direettjr,  that  the 
nae  of  pit-coal  muat  have  been  very  rare  aod 
very  inconsiderable  in  his  time  even  in  Scot«> 
kmdi    Treating  of  Scotland,  he  obaevfea,  that 
he  waa  here  (aa  a  legate)  hi  the  time^  of  Ja* 
cobua  qnadratna,  and  enquired  abootamira- 
coloua  tree,  which  had  been  said  to  ^^nm  m 
Scotland :  He  adda^  *  De  quA  re  cikn  audivimua 
mveatignremus  [ao  inorig.]  dkiioimuamiracciln 
semper  remoliia  fogere,  femoikraqaearborenn 
non  in  Scotift,  sed  apud  Orcades  inveniris 
IHnd  tamen  in  Scotik  miracnlum  repreaen- 
tatum  eat;   nam  pauperes  peni  nodoa  ad 
tempk  mendicantea  aooeptis  UpidibusoleeBO- 
syna  grati&  daUa  Itttoa  abiisso  conapcximna : 
id  genua  lepidis,  aire  aulphurefiL  aive  akA 
pingui  materift,  pro  ligno,  quo  rsgio  nnda  est, 
oombnritor.'  It  is  pfein,  from  this  account,  that^ 
coab  must  have  been  very  rare  in  8c<rtland. 
It  otherwiae  would  have  been  quiU  abanrd  M 
take  notice  of  tkem  only  aa  used  by  beggarow 


Besidea,  he  ohaerves,  that  they  were  only 
wbera  tbe'oauntfy  was  barren  of  wood ;  an4 
it  is  well  known,  that  Sootiand  waa,  dorinff 
the  reigna  of  the  Jameaea,  very  mudi  covereit 
witii  it ;  80  there  could  be  very  litlAa  ovcami 
for  coala.  On  the  other  hand,  aa  thwe  aee  re* 
gular  reaords  extant,  fyom  the  di^aof  Jamcn 
1,  it  ia  imnaaaibU  that  viHenage  could  then 
have  ezistod,  without  anfficicnt  evidence  cnni- 
eevning  ii  appearing  in  the  aeta  of  pariianienty 
oharltra^  tranafom  of  prep»t7«  «^  rariotta 
Aaa^  amour  kidifUMb,  wMak  aae 
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negro  tkf  ei  in  Aliriea ;  tad  that  dnnog  all  IIm 
tiflM  albrefai4  there  kalh  beeo,  asd  still  is  a 
'  (,  earried  on  bj  his  m^estjf's  sabjecta, 
Africa  l»  his  n»a)«stj'8  oohNiiea  or  pko- 


frooB 


dowo  to  08.  It  is  tbtfefore  plain,  that  the  pro- 
fsasion  of  coatliera  did  not  oonmeDce  early 
eooogh  to  haire  nottntd  the  nunaiDa  of  jtbe 
aadent  TiUdoa.  The  cirenmstaooea  of  a  oaal  • 
lier  likewise  iodiealc  a  very  different  origin. 

'*  Coalliera  are  not  bom  adtcriptitii,  A  coal 
hewer  is  a  profession  which  is  Tolontarily  ena- 
braced,  and,  like  oAier  protesaioos,  is  regulated 
by  pafticolar  laws,  which  are  asore  or  less 
strict,  aooerdiog  aa  the  ioterM  of  the  pnblic 
is  thought  to  require.  The  wagea  of  a  coallicr, 
like  those  of  labonrera  io  any  other  profeasioo, 
that  is.  by  ita  natnre  exdusive,  are  higher  than 
ooBiinon  worknea  receive.     He  acquires  pro- 

n,  and  tranamitail;  and  has  been  found, 
eoaae  «f  ftytheiglen,  decided  90  Fe- 
bruaiy  1747,  intitied,  as  well  as  any  other 
aattject,  to  be  a  oonoseUor  of  a  borgb ;  be  most, 
with  equal  reaaoo,  be  capable  of  being  sleeted 
a  member  of  pArliament  These  partionlars 
are  sufficient  eridence,  tbat  the  oonditien  of  a 
conllier  is  perfectly  different  from  that  of  a  viU 
Icin.  The  art  of  working  coal  sueoessfnlly 
reqjoirea  long  practiee  to  attain,  and  ia  prejn- 
dicaai  to  the  heahb  of  those  who  are  not  early 
r  to  it.  It  was,  therefore,  extremely 
I  be  set 
I  retura 
for  the  high  wsges  they  gave  the  workmen, 
take  them  bound  to  continue  in  their  service 
for  a  long  terra  of  years,  or  for  life ;  aecord- 
ingly  we  find,  tbat  it  was  at  fint  cuatomar^  to 
take  aoch  bends  from  eoalliers ;  and,  it  is 
known,  tbat  the  practice  continued  after  the  in- 
tervention of  parliament  had  auperseded  the 
neoessity  of  it. 

**  These  observations,  the  pursuer  humbly  ap- 
preheoda,  onfficientl^  explain  any  tbin^  (larti- 
coCar  in  the  slate  ok  ooalliere.  In  the  infancy 
of  imprevement  men  are  apt  to  adopt  expe- 
dients for  reaaovinf^  the  obstruetions  it  meets 
with,  and  other  evils  which  they  feel,  bat  the 
nature  and  effectual  remedies  of  which  they  do 
not  comprehend.  Thus  incorporations  and 
monopolieaon  the  one  hand,  and  on  the  other, 
reatrmnts  on  the  membera  of  ineorporetions 
and  OB  monopolials  have  originaited.  In  the 
same  way  it  was  very  natural  to  seek  a  curb 
far  the  indolence  or  capriciousness  of  eoalliers, 
wfaoae  high  wages,  like  those  of  many  other 
ktoda  of  workmen,  disposed  tbem  to  idleness, 
^Kliao,  or  arnnginnce.  All  regulations,  how- 
ever, fhimed  with  soefa  views,  are  evidently 
and  never  can  be  construed  aa 


natural,  when  coal  works  were  begun  to  I 
on  foot,  tbat  the  proprielon  ehould,  io  r 


either  favonrii^  liberty  or  slavery,  any  more 
than  tiM  aelof  navigatioii,  or  any  other  thing 
of  the  aaame  nature,  h  naigbl  be  pfovc<l,  that 
no  advooala  was  a  slave  onl  the  same  principle 
aa  a  eoalher.  The  acts  1537,  e.  04,  and  l|f87, 
c.  91,  oblige  an  advocate  to  plead  causae  whe- 
ther be  chooeea  or  not ;  if,  in  the  one  caae,  a 
id  in  Iha  othflTy  the  oowrt  pidaica  to  in- 


tatjoni  of  Virginia  and  Jaraak»  in  Ametica,  and 
other  colonies  and  plantations  belonging  to  hia 
majcaty  in  America>  for  the  necessary  supply- 
ing of  the  aforesaid  colonies  and  plantations  with 


aiatoD  it:  yet,  it  ia  not  believed,  tbat  theee 
atatutes  were  ever  urged  as  inductive  of  slavery. 
The  aame  obeervations  are  in  general  so  appli* 
eabla  to  the  state  of  sakera,  that  it  ia  uoaacca* 
sarr  to  conaider  it." 

On  the  part  of  the  defender  it  waa  argued  ky 
Mr.  Ferguson  (lord  Pitfoor,)  '« There  still  exista 
ia  this  country  a  species  of  perpetual  aervitade, 
probably  the  remaius  of  the  orii^inal  *  adscrif^ 
'  titii  gfebeB,'  or  viUeina,  which  is  supported  by 
late  atatntea,  and  by  daily  practice,  vis.  Thai 
which  takea  place  with  regard  to  the  caaliiere 
and  saHera,  where,  from  the  single  circum- 
stance of  entering  to  work  after  puberty,  they 
are  bound  to  perpetual  eervioe,  and  aold  along 
with  the  worka ;  and  indeed,  in  our  law,  there 
are  several  other  examples  of  persona  being 
boimd  to  eervitude  during  their  liven.  The  net 
of  parliament  1597,  cap.  273,  enacta,  *  That 
atark  beggars  and  their  bavna  be  employed  in 
common  works,  and  their  aervice,  montioncdl 


in  the  act  of  parliament  1579,  to  be  prorogatn 
during  their  lifetimes.'  And,  without  going 
further,  it  is  the  case  with  ewery  soldier  and 


sailor,  the  former  of  whom  is  shot,  if  he  en- 
deavoura  to  make  his  escape  at  any  period  of 
his  life«  by  express  law ;  and  the  aailor  is  sub- 
jected, during  the  same  apace  by  a  practice 
universally  admitted,  to  be  seised  by  force,  and 
sent  against  bis  will  to  the  renmtest  camera  of 
the  worid. 

**  The  pursuer  is  pleaaed  to  argue,  that  the 
coalliera  and  saltera  are  not  a  remains  of  vil- 
lenage ;  and  his  argument  for  this  is,  that  the 
use  of  coal  in  Scotland  is  ao  late  a  discovery, 
that  it  must  have  taken  place  long  after  villen- 
age  disappearetl :  and  to  prove  this,  he  cites  a 
passage  from  Marco  Paolo,  and  another  from 
£neas  Sylvius ;  from  which  it  would  appear, 
that  these  authora  had  been  unacquainted  with 
that  mineral,  tall  the  former  aaw  it  in  China, 
and  the  Utter  in  Scotland.  And  (the  pursuer 
adds,)  iEoeas  Sylt ins  observes,  tnat  coal  waa 
only  used  in  Scotland  where  it  was  barren  of 
wood  ;  and  as  it  is  well  koown  tbat,  during  the 
reign  of  the  Jameses,  Scotland  was  very  much 
covered  with  wood,  there  could  be  very  little 
occasion  for  coal. 

•<  This  circumstance  aeems  to  be  little  con- 
nected with  the  present  question ;  but  the  pur^ 
suer*8  arguments  apnear  to  have  no  tendency  to 
prove  that  the  state  Of  the  eoalliers  in  Sootmnd 
IS  not  a  contiauaiion  of  the  anoient  villenage. 
By  the  charter  above  reciteil,  that  institution  is 
traced  down  m  the  year  1368 ;  and  in  all  proba- 
bility it  continued  a  considerable  time  kmger. 
Marco  Paolo  went  toGhina  about  100  yeara 
before  that;  ao  anrely  no  inference  can  bo 
drawn  from  the  Italiana  being  unacquainted 
with  coal  in  the  year  11170,  that  tbia  mineral 
waa  not  discovered  in  Scotland  before  the  year 
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negro  slaves;  and  that  negro  slaves,  brougbl 
in  the  course  of  the  said  trade  from  Africa  to 
Virginia  and  Jamaica  aforesaid,  and  the  said 
other  colonies  and  plantations  in  America,  by 

^  iEneas  Sylvius  was  in  Sooitand  in  James 
the  Ist's  time.  The  defender  does  not  know  if 
the  pursuer  means  by  the  expression  of  Ja- 
cobus ouadratns  to  msinuate  that  it  was  in 
James  the  4th'8  time ;  but  if  he  does  so,  it's  a 
mistake,  for  iEneas  Sylvius  died  pope  in  the 
5ih  year  of  James  3,  viz.  93  years  before 
James  4  succeeded;  and  there  is  no  doubt 
that  his  journey  to  Scotland  was  in  James  the 
Ist's  time,  probably  about  the  year  1430.  He 
then  describes  coal  to  have  been  in  common 
use  in  Scotland ;  and  it  would  appear  very  odd 
if- there  had  been  no  coal-pits  in  Scotland  60 
years  before  that,  to  which  the  charter  above 
recited  brings  down  the  existence  of  villeins  or 
nativi. 

**  The  quotation  therefore  from  .Sneas  Syl- 
vius is  a  proof  of  the  direct  contrary  of  what 
the  porsoer  endeavours  to  infer  from  it.  ' 

**  The  circumstance  of  two  Italians  being 
lurprtsed  at  seeing  .  pit -coal  affords  no  pre- 
sumption tba^  it  had  not  been  used  for  many 
centuries  in  Scotland.  It  happens  every  day, 
that  Englishmen  are  hotiieti^ef]  in  that  conn- 
try,  when  they  describe  our  coal  to  them  even 
at  present 

"  The  defender  does  not  know  what  the  pur- 
suer means  by  asserting,  that  it  is  well  known, 
Scotland  was  very  much  covered  with  wood 
during  the  reigns  of  the  Jameses.  At  iEneas 
Sylvius,  who  was  an  eye-witness,  declares, 
4bat  in  the  time  of  James  1,  it  was  perfectly 
bare  of  wood ;  and  it  is  exceedingly  probable^ 
that  the  immemorial  use  of  pit-coal  before  that 
jperiod,  had  induced  the  inhabitants  to  cut  down 
all  the  wood,  without  leaving  or  providing  suf- 
ficiently for  that  kind  of  fuel. 
^  **  It  IS  needless  to  enter,  with  the  pursuer, 
into  the  disquisition,  whether  the  state  of  coal- 
liers  be  a  severe  kind  of  slavery  or  not ;  as  it  is 
certainly  much  more  so  than  that  to  which  the 
defender  claign  to  reduce  him.  V 

It  is  perhaps  worthy  Of 'liotfw-in  this  place, 
that  though  the  memorial  of  Mr.  Mi|toopchie 
(lord  Meadowbauk)  bears  date  April  ^SwiT^,i 
and  that  of  Mr.  Ferguson  (lord  Pitfour)  bears 
date  July  4,  1775,  no  notice  is  taken  of  the 
statute  15  Geo.  3,  c.  28,  by  which  after  recit- 
ing that  by  the  statute  law  of  Scotland,  as  ex- 
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ing  inai  oy  ine  statute  law  ot  Scotland,  as 
plained  by  the  courts  of  law  there,  many  < 
tiers  and  coal  bearers,  and  salters,  ttie  in  a  s 
of  slavery  or  bondage,  bound  to  tiK  collie 
and  salt  works,  where  they  work  for^"~ 
ferable^vith  the  collieries  and  salt  wi 
their  ori^al  masters  have  no  fartb^ 
them,  it  steiacted,  that  colliers,  coaf 
and  salters;' shall  not  be  bound  to  an^ 
or  salt  work,  or  to  the  owner  thereof, 
way  or  manner  different  from  what 
mitted  by  the  law  of  Scotland,  with  regard 
servants  and  labourers. 
This  statute,  it  appears,  by  the  Lords'  Jour- 


the  laws  of  Virginia  and  Jamaica  aforesaid  and 
the  said  other  colonies  and  plantations  in  Ame- 
rica, during  all  the  time  aforesaid,  have  been, 
and  are  saleable  and  sold  as  goods  and  chattels. 


nal,  was  passed  on  the  SSd  day  of  May,  1775* 
After  which f  it  seems  (see  Mr.  fienet's  account 
of  Dudingston,  in  the  18th  vol.  of  sir  John  Sin- 
clair's Statistical  Account  of  Scotland,  p.  370,) 
that  the  coal  masters  strove  to  insure  the  de- 
pendence of  their  coallierS,  and  consequently  the 
perpetuity  of  their  services^^  by  seducing  them 
mte  their  debt  x  to  remedy  which,  by  stat.  39 
Geo.  3,  c.  56,  among  other  provisions  respect- 
ing colliers  in  Scotland,  ii  was  enacted,  *  That 
no  action  shall  be  competent  for  money  atl- 
vanoed.  by,  or  on  behalf  of  coal  owners  or 
lessees  to  colliers,  except  for  support  of  their 
families  in  case  of  sickness,'  in  which  case  a 
specific  mode  of  procedure  is  provided.    . 

In  the  negro  case  in  France,  which,  under 
the  title  of  \La  Libert^  reclam^e  par  un.n^gre 
t)qb|le  son  mrftre  qui  i'a  amen^  en  France,'  is 
hprisA  in  t#6 13th  vol.  of  *  Les  Causes  C6. 
l^bres,'  &c.  p.  403,  edit,  of  1747,  and  which  I 
apprehend  was  determined  in  the  year  1738,  or  • 
soon  aflerwards,  the  questions  before  the  Court 
appear  to  have  been,  Ist,  Whether  the  party 
claiming  the  negro  was  such  a  person,  as,  by 
the  French  king's  edict  of  October  1716,  was 
permitted,under  certain  formally  prescribed  con- 
ditions, to  bring  negro  slaves  from  the  French 
West  Indian  colonies  into  France,  and  to  retain 
them  there:  and  2dly,  Whether  he  had  per- 
formed those  conditions;  ^i^  respect  to  which 
it  was  provided  in  the  edict,  that,  •*  faute  par 
les  metres  des  esclaves  d'observer  les  forma- 
lit6s  prdscrites  par  les  pr^ced^os  articles,  les 
dits  esclaves  seront  libres,  et  ne  pourront  ^tre 
reclame."  For  though  M.  le  Clerc,  Pro- 
<;ureur  du  ^i,  did  indeed  mention,  that  nei- 
ther the  edict  of  March  1685,  nor  that  of  Oc- 
tober 1716,  had  been  registered  in  the  pariia- 
ment  of  Paris,  or  transmitted  to  the  proper 
officer  of  the  court  of  admiralty,  yet  it  very 
cleariy  appears,  that  he  did  not  lay  much  stress 
on  these  topics. 

But  the  eloquence  of  M.  le  Clerc  and  the 
other  advocates  who  argued  the  case  expa- 
liaied  far  beyond  the  narrow  limiU  of  the  dry 
tnA  uninteresting  questions,  of  mere  positive 
law  which  I  have  stated.  TbjSnowers  of  their 
learning  and  of  their  oratory  wera  called  forth  in 
all  their  vigour,  to  describe  the  character  and 
narrate  the  history  of  slavery,  to  display  its 
incongruity  with  the  benevolent  doctrines  of 
Christianity,  and  above  all  to  impress  upon 
their  hearers,  that  slavery  was  uUerly  and  ir- 
reconcilably opposite  to  the  nature  of  France 
and  of  Frenchmen,  and  to  the  original  principles 
and  established  administration  of  their  consti- 
tution and  .government ;  insomuch,  that  to 
touch  the  soil  or  to  inspire  the  air  of  Franc* 
was  to  be  free.  Throughout  the.  arguments 
^is  last  position  not  only  was  undisputed  by 
Either  party,  but  was  by  all  parties^her  as- 
•Qmsd,  or  admitted,  as  the  incontrdPKbla  m- 
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and  apoD  the  sale  thereof  hate  become  and 
been,  and  are  the  slaves  and  property  of  the 
purchasers  thereof,  and  have  been,  and  are 


saleable  and  told  by  the  proprieton  thereof  as 
l(oeds  and  chattels.  Aod  I  do  further  certify 
and  return  to  onr  said  lord  the  kioi;,  that  James 


■ertioD  of  a  notorious  (act  Yet,  lift  the  same 
tinoe,  it  was  on  all  sides  propounded^d  incul- 
cated, with  a  diligence  and  ^K^pioasae^ao^repe- 
titioa,  which  is  not  commonly  expepaefT^lVpon 
the  maintenance  of  indisputable  truths.  «l  h^ve 
extracted  from  the  report  the  following  pas- « 
sages,  which,  I  believe,  will  sufficiently  con- 
firm what  I  have  stated.  They  may  also  afford 
amusement,  if  not  instruction,  bv  exhibiting 
the  complacency— perhaps  I  should  rather  say 
the  triumph — with  which,  under  l^e  reign  of 
liewis  the  15th,  the  descendants  pf  the  an- 
cient Franks  could  rhapsodise  concerning  li* 
berly:* 

*'  ]|  s'esi  toujours  regardd.  comme  libre, 
depots  qu'il  a  mis  le  pied  en  France,"  p.  495. 

**  D^  qu'on  esclave  y"  [sc.  en  France]  "  a 
mis  le  pied,  il  y  acquiert  la  hbert^,"  p.  504. 

*'  04s  qn'un  esclave  est  entr^  en  France, 
il  devieot  libre,"  p.  504. 

'*  11  fant  conclure  (|ue  Tesclave  est  devenn 
libre,  d^  le  premier  mstant  de  son  arriv^e  en 
France,"  p.  608. 

*'  L'entr^  dans  la  ville  de  Paris  assnre  le 
roaintien,  et  devient  I'asile,  de  la  Jibert^. — *  Est* 
[sc.  Lntetia]  *  sacro-sancta  civitas,  quse  pra- 
*  bet  oronibns  libertatu  atrium  quoddam,  asi- 
'  liCimqae  immunitatis,' "  pp.  5 1 1. 586.  ^ 

"  Je  ne  roe  propose  point  ici,  de  porter  la 
moindie  atteinte  ao  plus  pr^cteux  de  nos  bjeus : 
je  ne  pr^tens  point  envier,  i  I'heorenx  cliroat 
que  nous  habitons,  cette  prerogative  ^minente, 
attach^e  4  la  seule  entree  en  ce  roy aume,"  [this 

Ehrase  occurs  again  in  p.  533.]  **  et  ani  forme 
'  gage  le  plus  assort  de  la  liberty,  oont  nous 
joD'issons  nous-m6mes,"  p.  513. 

"  Je  ne  crundrai  pas  d'avouer  avec  tous  les 
anteurs,  qu'on  ne  conndit  point  d'esclave  en 
France,  et  que  si  tdt  qu'un  esolave  Stranger  a 
mis  le  pied  sur  notre  continent,  il  est  gratifi4 
de  la  liberty,"  p.  580. 

*'  On  ne  conn6it  point  d'esclave  en  France, 
et  quiconqoe  a  mis  le  pied  dans  ce  royaume^  est 
gratifie  de  la  libert^.'^p.  585. 

'*  Testator  Benedictus,  *  serros,  qui  Tholo- 
■  sam  anfugerant,  urbis  ingressu  ipso,  liberos 
<  factoa  et  aves,' "  p.  587. 

*'  Les  maximes  si  pr^cieuses  da  droit  Fran- 
fois  acGordent  k  la  seule  entr^  dans  ce  roy- 
aume,  au  seul  air  qu'on  y  respire,  le.  droit  de 
la  libort^,  ledon  de  la.franchise ;  j'ai  adopts  oes 
maximes,  je  leor  ai  rendu  tout  rboknmage, 
qu'elles  Exigent  dca  cofiurs  Traiment  Frau- 
fois,"p.533. 

"  La  France  se  fait  gloire  de  comnaniqaer 

*  Mr.  Burke  (Reflections  on  the  Revolution 
in  France,  ^.  4tb  ed.  p.  93)  remarks,  that  **  it 
was  in  tlie  most  patient  period  of  Roman  ser« 
vitade  that  themes  of  tyrannicide  made  the  or- 
dinary exercise  of  boys  at  school — <  cQmjpe- 
rimit  saevos  classis  numerosa  tynumof.' "  The 
line  ia  in  Jarenal,  Sat,  7,  t.  U1« 


le  beau  privilege  d'affranchissement  k  tous  lea 
esclaves,  lorsqoMIs  eotrent  dsns  ce  climat  heu- 
reux,  dont  le  seul  nom  r^pand  de  toute  part  fai 
bonne  odeur  de  la  liberie,"  p.  599. 

**II  n'est  point  d'esclave  en  France;  noa 
constitutions,  nos  usages  ^lendent  la  faveor  de 
la  liberie  k  tous  les  hommesen  general  qui 
rhabiteni,"  p.  539. 

**  11  ne  peut  y  avoir  d'esclaves  dans  ce  roy- 
aume,  il  soffit  ro^me  d'y  etre  ctabli,  ou  d'r 
faire  sa  residence,  pour  acqudrbr  le  bien  pr^ 
cieux  de  la  liliert^,"  p.  544. 

**  Nos  privileges  ont  efface  jusqu'  k  Tidee  de 
Tesclavaire  en  France,"  p.  546. 

*']1  n'ya  en  France  aucuns  esclaves ;  et 
la  Goutyipe  y  est  telle,  que  non  seulement  les 
Frangoii,'  piljsjpl^aii  les  Strangers,  prenant  port 
en  Frttece,  bt  crfl|l^  *Franc^  et  Liberie ,  sont 
hors  de  la  puissance^lecklai,  qui  la  possedoit," 
p.  549. 

**  La  France,  m^re  de  liberie,  ne  permet  au- 
cuns esclaves,"  p.  549. 

**  Les  esclaves  out  en  France  le  privil^^^e  de 
se  reroettre  en  possession  de  leur  liberie,  au 
moment  qo'ils  sont  eutres  dans  les  terres  die  ce 
royauRie,*'  p.  551. 

**  De  iems  immemorial  Pesclavage  n'a 
point  lien  en  France,  et  Tesclave  etran^er  de- 
vient libre,  aussitdt  qu'il  y  aborde,"  p.  561. 

**  Douter  si  en  France  un  horn  me  est  Itbre, 
si  un  esclare  acquiert  sa  liberte  par  son  enti  ^^e 
en  France,  c'est  attaquer  I'autorite  soovereine 
de  bos  rois,  et  faire  injure  k  la  nalioo,"  p.  498. 

To  these  may  be  added  the  following  more  • 
early  authority : 

<*  Toutea  personnes  sont  franches  en  ce  ror- 
aume,  et  sitost  qu*un  esclave  a  atteint  iea 
marches  dioelny  se  faisant  baptizer,  il  est  af- 
franchi."  Institutes  Constumi^res,  (published 
at  Paris  in  1679)  p.  8,  cited  by  Mr.  Barrington 
in  his  Obs.  on  stat.  1  Rich.  8,  where  he  has  col- 
lected some  curioos  particularSi  relating  to  sla- 
very. 

M.  Tribard,  who  pleaded  against  the  pre- 
tensions of  the  negro,  admittea  and  maintain- 
ed the  proposition  that  there  were  no  slaves  in 
France,  as  a  general  rule ;  but  contended  that 
the  case  of  negroes,  belonging  to  French  West 
Indian  colonists,  was,  by  the  edict  of  1685» 
specifically  excepted  from  its  operation. 

'<  Si  en  France,"  says  be,  •<  on  ne  conn6it 
point  d'esclaves,  si  la  seule  arrivee  dans  ce 
rovaume,  procure  la  liberte,  ce  privilege  cesse 
^  regard  des  esclaves  negres  Francois :  quelle 
en  est  la  raison?  C'est  qo*en  France,  c'est 
que  par  unb  loi  de  la  France  m&me,  les  esclaves 
negres  de  nos  colonies  sont  constitues  dans  ua 
esclavage  ndcessaire  et  autorise,"  p.  589. 

After  poticiog  an  *  Arr^t'  of  the  parliament 
of  Toulouse,  reported  by  Bodin,  he  proceeds, 
*«  Quel  peut  #tra  Teffet,  quelle  pent  etre  rin* 
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SMamenett,  in  the  nid  writ  homiDto  «nDex«d 
named,  is  a  ncm,''and  a  naliTa  cif  Affisa ;  aod 
fhat  tibe  Mid  lanMs^  Sommeraelt,  long  before 
the  Gomiog  of  the  aaid  writ  te  me^  to  wh,  on 

duetion  de  cet  arr^t,  vie-a-Tied'un  6dit  i|ai  deux 
•Stolee  aprte,  pour  soateuir  la  spleiideor  d*ao 
dtat,  les  forces  ei  la  puieiance  de  la  oatioo,  a 
tebli  Doe  aerritode  udoeesaire  anr  oette  partie 
4e&  eojeli  du  roi  ?"  p.  5SU 

Again  **  VoUi  done  la  aeale  indaclion,  uni- 
^ueraent  par  rapport  aux  Strang  en,  et  aox 
fiiclaTetdee  itru^giert,"  p.  597. 
r  Itnuiiat  be  confessed  that  the  pleading  of  M. 
Tribard  iras  not  very  convincing.  Of  the  style 
and  cogency  of  his  argumentation  the  fol- 
lowing absnrd  false  and  despicable  common 
places  may  suffice  as  samples :  *'  Ceox  qui 
rinforUine  de  la  guerre  assujetissoit  aox  vsi li- 
queurs furent  appellds  esclaves,  urviy  bien 
noins  it  urviendo^  qu'ii  iervan<fo,"  p.  514. 

*<  Neque  enim  libertas  tutior  ulla  cat,  qniim 
domino  servire  bono,"  p.  538. 

Judgment  was  given  for  the  Negro. 

The  Code  Noir^  as  it  wu  called,  was  an  edict 
bearing  dale  in  March  1685,  which  was  issued 
by  Lewis  the  14th.  It  contains  various  regu- 
lations respecting  the  condition  and  treatment, 
the  rights  and  duties  of  nesfro  slaves,  and  freed 
negroes,  and  of  the  French  West  Indian  colo- 
nies.* This  '  Code  Noir'  is  cited  in  the  plead- 
ings in  the  negro  case  reported  in  the  *  Causes 
Cdl^bres  ;'  but  I  do  not  perceive  that  it  at  all 
concerns  that  particular  case,  except  in  so  far 
as  it  recognizes,  and  establishes  the  status  of 
slavery ;  on  which  account  indeed  much  re- 
lisnce  was  placed  on  it  in  the  pleadings  for  the 
(mrty  who  claimed  to  be  owner  of  the  negro. 

In  October  1716,  Lewis  the  15th  published 
an  edict,  *  concernant  les  escfaives  ndgres  des 
colonies,*  by  which,  afler  reciting,  inter  alia, 
**  coraroe  nous  avons  M  inforni^s,  que  pln- 
aieurs  h^bitans  de  nos  isles  de  I'Amdrioue  dl^- 
•irent  envoyer  en  France  ^uelqnes  una  de  leurs 

*  In  Mr.  Hargrave*s  Argument  in  the  text, 
this  edict  is  said  to  have  been  made  in  May 
1685,  but  in  the  copy  of  the  edict  which  is  in- 
■ertcd  in  the  13th  volume  of  the  "  Causes  C4- 
Mbres,"  the  date  is  twice  mentioned  to  be  March 
t685.  In  that  volume  the  edict  bears  the  fol- 
lowing title,  ««  Le  Code  Noir  on  Edit  du  Roi 
servant  de  ri§glement  pour  le  gouremement  et 
IMministration  de  la  justice  etde  police  des  Isles 
Francoises  de  TAmerique,  et  pour  la  discipline 
ct  le  commerce  des  n^gres  et  esdaTes  dans  le 
dit  pays."  In  the  preamble  the  objects  of  the 
•diet  are  staM  to  be  ^'  y  maintesir  la  discipline 
de  P^glise  catholiqne,  apoatolique,  et  ramaine, 
ct  y  rdgler  oe  qui  concerae  I'etst  ct  la  qualitd 
de  nos  esclavea  dans  nos  dites  isles.'*  And  ac- 
oording:ly  all  ita  provisiooa  rdate  to  the  concerns 
of  reU^n,  of  slaves,  or  of  freed  peiauna.  In 
the  month  of  August,  1685,  the  king  lasoed 
another  edict  for  the  estafalisbmeiil  of  comts 
of  justice  in  St*  Domingo, 


the  10th  day  of  March  in  the  year  of  our  Lord 

was  a  negro  slave  in  Afirica  aforesaid, 

and  afterwards,  to  wit,  on  the'  same*  day  and 

year  last  aforesaid,  bemg  such  negro  slave, 


esclavea,  poor  les  oonfirmer  dana  les  instruc- 
tions et  dans  les  dxercices  de  notre  religion,  et 
pour  leurftira  apprendre  qnelque  art  et  metier, 
doot  les  colonies  recevroient  beaocoup  d*utilit4 
par  leretour  deces  esclaves;  mais  que  ces 
iiabitaas  craignent  que  les  esolaves  ne  pr^ten- 
dent  6tr«  libres  en  arrivant  en  France,  ce  qui 
.ponrroit  causer  aux  dits  habitans  une  perte  con- 
siderable, eties  d^toumer  d'un  objet^ossi  pieox 
et  aossi  utile ;" 

•*  Le  Roi  ordonne  que  si  quelquea  uns  des 
habitans  des  oolonies,  pu  des  officiers  employ^ 
dans  r^tat  veuleot  amener  avec  eux  des  es- 
olaves n^grea  de  Pun  on  de  I'autresexe,  en  qua- 
litd  de  domestiques  on  autrement,pour  les  for- 
tifier dans  la  religion,  &c.  les  propridtairesseront 
tenua  d'en  obtenir  la  permission  des  gonvern- 
eurs  g^n^raux  on  commandana  dans  cheque 
isle,  laquelle  permission  contiendra  le  nom  do 
propri^taire,  celut  des  esclaves,  leur  ftge,  et  leor 
signalemeut. 

**  Les  propri^taires  dea  dits  esclaves  seront 
pareillement  obliges  de  faire  enregistrer  Indite 
permisaion  an  greffe  de  la  jurisdiction  du  lieu 
de  leur  r4sideooe  avant  leur  depart,  etencelui 
de  I'amiraut4  du  lieu  du  d^barqnement,  dans 
huitaine  aprte  leurarriv^e  en  France.*' 

The  edict  next  proceeds  to  establish  corres- 
pondent regulations  for  the  case  of  negro  slaves 
whom  their  owners  shall  send  under  the  care 
of  other  persons  from  the  colonies  to  France. 

It  then  ordains  that  negroes  so  by  their 
owners  brought  or  sent  into  France  shall  not 
by  reason  thereof  acquire  anv  right  to  their 
freedom,  but  shall  be  compellaole  to  return  to 
the  colonies  at  the  will  of  their  owners  :  it  is  pro- 
vided however,  that  in  case  the  owners  have 
neglected  to  comply  with  the  prescribed  regula- 
tions, the  negroes  shall  become  free,  and  the 
owners  shall  lose  all  property  in  them. 

The  remainder  of  the  edict  does  not  affect 
the  case  before  us. 

Mr.  Baron  Maseres  (Historic  Anglicanse  Se- 
lecta  Monumenta,  pp.  13,  381,)  observes  of  a 
passage  in  the  Encomium  Emmie  that  **  it  plain- 
ly shews  that  there  were  at  this  time  in  Denmark 
several  men  in  a  state  of  slavery,  called  in  thia 
passage sffrvi ;  and  others  that  were  freed-men, 
or  that,  after  having  been  slaves,^  had  been  made 
free,  ex  servis  liherti ;  and  a  third  set  of  men 
who  had  always  been  free,  but  were  not  noble, 
and  who  are  m  this  passage  called  ignobilei^ 
and  probably  were  the  husbandmen  aod  bandy- 
craftsmen  oV  the  country ;  and,  lastly,  a  fourth 
set,  who  were  called  noblemen,  iwbUes^  and 
who  seem  to  have  been  the  warriors,  or  mili- 
tary part  of  the  people,  and  who  must  have 
been  very  numerous,  since  sll  the  whole  arm  j 
of  Canute  thel>ane,  when  he  invaded  England 
after  the  death  of  king  SKrein,  his  father,  ia 
aaid  to  ha? e  beeo  oomposed  of  men  of  this  clasii 
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W19  brought  io  the  ooone  of  the  said  trade  at 
a  negro  alaTe  from  Africa  aforesaid  to  Virginia 
aforesaid,  to  be  there  sold ;  and  afterwards,  to 
wit,  on  the  1st  day  of  August  io  the  year  last 


<  omnes  enim  erant  nobiles.'  And  the  people 
of  England  were,  probaUv,  at  this  period  ois- 
tinguisbed  into  diflerent  classes  of  nearly  the 
same  kinds.  At  least,  it  is  certain,  that,  before 
the  Norman  Conquest  as  well  as  after  it,  the 
great  body  of  the  oottagera  and  bandy  craftsmen 
(such  as  blacksmiths,  millers,  and  cart-wrights) 
.in  country  rillages  were  sisTes,  or  what  our  old 
law  books  called  *  villeins  regardant,'  or  belong- 
ing to  the  manor,  or  urvi  odtcriptitii  gleb^tj  and 
were  atienated,  as  such,  bv  name,  together 
with  their  families,  and  all  the  goods  andchat- 
tels  they  were  possessed  of,  by  thdr  lords  or 
owners,*' and  he  has  transcribed  from  Ingul- 
phus  a  grant  made  by  Tborold  in  the  year 
1051  to  the  ahb^  of  Crowland  of  *<  totam  ma- 
numm  menm,  «e.  com  omnibus  appendiciis 
sois  ;  icilicet,  Colgrinam  nrsBpositom  menm, 
Iteo  Hatdingam  fabrom.  Item  Lestannm  car* 
feofearium,  (and  eleven  others)  ettotasseqnelas 
soaa.  cam  omnibus  bonis  et  catallis,  qnsB 
hsbssit  in  diet4  nllft,  et  in  campis  ejus,  et  in 
mrineis,  absque  olio  de  oronibos  retinemento." 
An  to  Wales,  Rowlands,  in  recoonting  the  ob- 
servations resnectif%  the  **  true  state  and  con* 
ditjon  of  the  British  government,"  and  of  "  the 
anaeot  British  tenures,  and  the  former  cus-. 
toms  and  osages  thereof,"  which  be  had  col- 
lected from  those  materials  of  information, 
which  **  oor  own  careless  neglect  had  omitted, 
but,  as  a  just  reproach  to  our  wretched  osci- 
laocy  and  remissness,  the  covetousness  of  our 
more  watchful  oonqoerors  took  care  to  record 
and  preserve  for  us ;  that  is  the  English  mo- 
narcus,  when  Hbey  got  themselves  seised  of  thn 
last  remains  of  our  British  royalties,  and  found 
or  made  themselves  intitled  or  interested  by 
descent  or  conquest  to  the  ancient  revennea  of 
our  British  princes,"  says  (Mona  Antiqua 
Restaorata,  4lo.  9d  edition,  LoiHion  1766  ;  the 
former  editioo  was  published  in  Dublin,  in 
172S«  the  year  of  the  author's  death  :)  •<  We 
find,  that  the  tenants  of  bond-lands  and  vil- 
laoa^es,  as  they  were  of  a  quality  below  and 
infenor  to  freehoMers,  so  they  were  obliged  to 
greater  drudgeries,  and  employed  in  more 
servile  works,  and  were  to  be  disposed  of  in 
many  things,  as  their  lords  and  princes  pleased 
to  Qwthem.  And  of  these  some  were  free 
nativfls,  and  some  pnre  natives.  The  free  na- 
tives, I  take  to  be  those,  who  bad  some  degree 
of  freedom,  who  might  go  where  they  would, 
might  boy  and  sell,  and  hail  many  immunities; 
but  the  pore  natives  (as  they  were  called)  were 
the  pecttliom  of  their  proprietory  lords  or 
nrincssy  to  be  disposed  oi  as  they  nsted.  And 
I  reoDember  to  have ,  met,  in  sir  William  Gnif- 
fyth'S*  boolCp'  with  an  abstract  of  a  deed,  where 

*  Bowknidst' speaking  of  the  old  returns  and 
verdimairliieli  had  been  made  by  jurors  to  the 
king?a€BMnlisakmwps  of  enquiry  into  tenures, 

VOU-XJL 


aforesaid,  the  said  James  SommersJetty  beii^ 
and  continuing  such  negro  slave,  was  sold  in 
Virginia  aforesaid  to  one  Charles  Steuart,  esq. 
wbo  then  was  an  inhabitant  of  Virginia  afore- 

the  natives  of  the  township  of  Porthaethwy, 
many  years  after  the  time  of   the   British 

{mnces,  were  sold  as  part  of  the  estate  of  those 
ends  they  belonged  to ;  and  of  which,  and  of 
others  of  thst  sort  I  have  given  elsewhere  large 
instances.  '  And  I  have  by  me  a  copy  of  injunc- 
tion, issued  out  by  Henry  the  seventh,  king  of 
England,  commanding  escheators,  and  all  other 
ministerial  officers,  to  see  that  the  king's  native 
tenants  kept  within  their  proper  limits ;  and  if 
any  of  them  were  fouiM  to  stray  and  wander 
from  their  home,  to  drive  them  back,  like 
beasts  to  their  pinfolds,  with  the  greatest 
severity/' 

And  in  a  book  intitled  Beaoties  of  England 
■and  Wales,  vol.  xvii,  by  the  Rev.  J.  Evans, 
8vo,  tSlS,  1  have  met  with  the  following  pas- 
ssge: 

**  Among  the  boons  bestowed  upon  the  cor- 
poration of  Beaumaris,  so  late  even  as  the 
fourth  year  of  Elisabeth's  reign,  the  following 
gratit  appean :   *  All  and  singular  the  king's 

*  lands,  tenements,  and  herediuments  in  Bodi- 

*  new,  and  his  villagers  (cultivators)  in  the  same 
'  town,  if  any  be,  with  their  offspring.'  But 
this  was  profiably  no  more  than  an  exemplifi- 
cation of  a  grant,  made  long  before,  by  way 
of  confirmation. 

*«  The  following  is  one,  not  of  three  doco- 
menta,  adduced  by  Mr.  Rowlands.  * .  £dy  nfed 
Vychan  ap  Edynfed,  alias  dictus  Ediiyfed  ap 
Arthelw  oz  Davydd  ap  Groffyd  et  Howel  ap 
Davydd  an  Ryryd,  alms  dictos  Howel  ap  Ar- 
thelw oz  Davydd  sp  Oryffydd,  Liberi  tenentes 
D*ni  Regis  villfe  de  Rhaudei  Gadog,  See*  de- 
dimus  et  coofirmavimus  Willimo  ap  Gryf- 
fvdd  ap  Gwilim  armigero  et  libero  tenenti  de 
Porthamel,  &c.  septem  natives  nostros ;  viz. 
Howel  ap  Davydd*  Dew,  Matto  ap  Davydd 
Dew,  Jevan  ap  Evan  Ddu,  Uewelvn  ap 
Davydd  Dew,  Davydd  ap  Matto  ap  Davydd 
Dew,  Howel  ap  Matto  ap  Davydd  Dew,  et 

&c.  says  (p.  120.)  '*  For  what  light  we  have 
from  these  records,  we  ought  to  l>e  much 
obliged  to  the  generous  care  and  industry  of 
that  very  worthy  and  deservedly  celebrated 
person,  sir  William  Gruffydd  of  Peoryhon, 
knight  and  chamberiain  of  North  Wales  ; 
wbo  preserved  these  records  from  perishing, 
by  collecting  so  many  of  them  as  he  could  re^ 
trieve  from  moth  and  corruption  ;  and  then 
causing  those  scattered  rolls  and  fragments 
which  be  could  meet  with,  to  be  fairly  written 
by  one  Jeokyn  Gwyn,  in  two  large  bookn  of 
parehroent,  for  the  information  of  posterity. 
One  whereof  is  that  book,  kept  always  in  the 
Chamberlain's  office,  called  by  the  name  of  the 
Extent  of  North  Wales;  and  the  other  he 
transmitted  into^the  Auditor's  office  at  London, 
where  it  la  preserved  to  this  day." 
€ 
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said;  and  thtt  the  said  James  Sommenett 
ibereopon  then  and  there  became,  and  was  the 
negKO  slave  and  property  of  the  said  Charles 
Steuart,  and  hath  not  at  aoy  time  sioce  been 

Llewelyn  ap  Evan  Coke,  cam  eorum  seqoelis 
ikm  procreatistkm  procreandis  ac  omniboa 
bonis,  catallisy  &c.  habend,  &c.  pradictos  na- 
ti?os  nostros,  &c.  prsefato  Wiliimo  Oroffyd  ap 
Gvfilim  haeredibus  et  assi[fnatis  suis  in  perpe- 
tuum.  Datum  spud  Rhandir  Gadog,  80  die 
Junii,  an.  Heor.  6ti  S7mo.  [Manuscript 
Hist,  of  Aoglesea.]" 

In  a  note  to  the  <  Beauties,  &c.'  it  is  stated 
that  **  in  the  western  parts  of  England,  if  some 
estates  are  sold  or  let,  au  usual  condition  is,  tq 
take  all  the  apprentices  upon  them,  male  and 
female."  This  the  writer  denominates  **  an 
evident  though  laggering  proof  of  persons  be* 
ing  attached  to  the  soil." 

The  whole  of  Mr.  Bumett^s  sixteenth  chap- 
ter (Treatise  on  the  Criminal  Law  of  Scot- 
Jand)  is  a  commentary,  extending  through 
aereiity-one  4to  pages,  upon  the  <  Act'  (already 
noticed)  '  for  preventing  wrongous  imprison- 

*  orient,  and  against  undue  delays  in  trials' 
(chap,  a  of  the  eighth  and  ninth  sessioosof  king 
Williftin's  parliament  1701).  He  says  of  it 
that  it  comprises  (in  some  respects  with  greater 
•ecurity  to  the  liberty  of  the  subjecis)  the  pro- 
▼isions  of  all  the  several  sUtutes  which  the 
legislature  of  England  lias  passed  for  the  per  • 
0onal  liberty  of  the  subject,  and  that  therefoK 
fit  justly  may  be  termed  the  Msgna  Charta'  of 
Bcotland.  And  in  the  case  of  Andrew  against 
Slurdoch,  the  lord  justice  clerk,  Hope  (now, 
1812,  lord  president)  said  *•  Our  Act  1701  is 
Cfreatly  more  favourable  to  the  liberty  of  the 
•ubject  in  every  respect  than  the  Habeas  Coi^ 
pus  Act  of  England.'* 

Of  a  law  thus  celebrated,  the  provisions  will 
naturally  excite  in  the  mind  of  every  lover  of 
liis  country  a  warmth  of  interested  curiosity. 

The  enactments  of  this  statute  are  numerous, 
extensive,  and  minute.  The  statute  itself  is 
therefore  very  long.  I  recollect  not  any  ac- 
count of  it  in  M  r.  Lainfr's  H  istory .  Mr.  Bur- 
nett exhibits  a  brief  history  of  its  origin,  and 
analysis  of  its  nrovisions ;  which  I  will  sub- 
stitute for  the  o>piousness  and  particularity  of 
the  act  itself. 

**  The  Convention  of  Estates  of  Scotland,  in 
the  year  16S9,  declared,  among  other  thinjj^, 
that,  <  exacting  exorbitant  baif,  and  imprisonmg 

*  persons  without  expressing  the  reason  there- 
«  of,  and  delaying  to  put  thetn  to  trial,  are  con- 

*  trary  to  the  known  laws,  statutes,  and  freedom 

*  of  tne  realm,'  and  the  redress  of  this  they 
claimed  as  their  undoubted  right  and  privilege ; 
and  farther,  *that  no  decUrations,  doings  or 

<  proceedings,  to  the  prejudice  of  the  people, 

*  m  any  of  the  said  premises,  ought  m  any 

<  ways  to  be  decisive  nereaAer  in  consequence 

<  or  example.'  These  griev^pces,  in  a  sub- 
iKqucnt  letter  to  the  kmg  (1689,  chap.  HT.)  the 
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mannmitted,  enfranchised,  aet  free,  or  db- 
charged ;  and  that  the  same  James  Sommer- 
sett,  so  iMcing  the  neero  slave  and  property  of 
him  the  said  Charles  Steuart,  and  the  said 


estates  praj^ed  his  majesty  to  redress  by  whole* 
some  lawa  in  bis  first  parliament. 

**  In  the  first  parliament,  accordingly,  most 
of  these  mevancea  were  redressed,  and  parti* 
cularly,  tne  exacting  of  exorbitant  bail,  impri* 
soniitf  persons  witlumt  expressing  the  cause* 
and  Mlaying  to  pot  them  to  trial,  by  the  well 
known  statute  1701,  cap.  6,  which  the  people 
in  this  part  of  the  united  kingdom  must  view  as 
one  of  the  greatest  benefits  conferred  on  them 
by  the  Revolution,  whether  it  be  held  aa  a  law 
declaratory  only  of  their  former  rights;  ok. aa 
introducing  provisions  in  favour  of  the  subject, 
which  had  not  previously  been  either  ao  well 
defined,  or  observed  in  practice. 

«<  The  objecto  indeed  of  this  statute  are  of 
the  first  importance  to  the  seenrity  and  happi« 
nesa  of  every  individual  of  the  community ; 


aa  the  injury  of  unjust  and  illegal 
confineflMnt,  while  it  is  often  the  most  difficult 
to  guard  against,  is  in  its  nature  the  most  op* 

Eire  and  the  most  likely  to  be  resorted  t* 
in  arbitrarj^  government.  Some  have 
jht  that  unjust  attacl|8,  even  upon  life  or 
property,  at  the  arbitrary  will  of  the  mam- 
irate,  are  less  dangerous  to  the  commonwealtby 
thai\  such  as  are  made  upon  the  personal  liberty 
ef  the  subject.  Without  accusation  or  trial  to 
bereave  a  man  of  life,  or  by  violence  to  con* 
fiscate  his  estate,  would  be  so  gross  and'  noto- 
rious an  act  of  despotism,  as  must  at  once  con- 
vey the  alarm  of  tyraniiy  throughotit  the 
whole  kingdom.  But  cononement  of  the  per- 
spa  by  secretly  hurrying  to  jail,  where  the 
sufferinf^  of  the  party  are  unknown  or  for- 
gotten, is  a  less  public,  a  less  striking,  and 
therefore  a  more  dangerous  engine  of  arbi- 
trary government.  (Blackst.  Comm.  book  1, 
chsp.  1.) 

*'  The.  statute  proceeds  accordingly  on  the 
preamble  of  the  previous  declaratioQ  by  the 
Claim  of  Right,  and  tlie  interest  which  all  hia 
msjesty's  siibjects  have,  *  that  the  liberty  of 
*  their  persons  be  duly  secured  ;*  and  containa 
in  its  enactment  almost  every  provision,  which 
has  at  any  period,  or  almost  in  any  system  of 
law,  been  deemed  most  conducive  to  the  per- 
sonal liberty  of  the  aubjeit ;  at  the  same  ttme, 
it  introducea  regulations  and  exceptions,  which, 
while  they  are  the  best  calculated  to  ensure 
that  object,  render  it  nowise  inconsistent  with 
the  safety  of  the  public. 

<*  It  sets  out  by  providing  against  the  first 
steps  towsrds  an  illegal  confinement,  the  ap- 
prehending of  the  persons  without  a  regular 
infornMtion  and  a  special  warrant,  and  guards 
against  any  confinement,  that  is  not  necessary 
to  ensure  the  attendance  of  the  party  on  the 
day  of  trial.  In  the  next  place  it  declarea 
what  crimes  shall  be  bailable,  and  dhrects  the 
speediest  mode  of  finding  bail ;  and  to  prevent 
the  posnbility  of  any  vagt|e  dtscrelton  being 
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Charl«8  Stemurt  hmog  occaaioD  to  transMt  ' 
certain  affairs  and  btiaioeBa  of  hifn  the  aaid 
Charles  Steoart  in  tbia  kingdom,  be  tbe  s^id 
Charlca  8teaart,  before  tbe  eoming  of  tbe  aaid 
writ  to  me,  to  wit,  on  tbe  first  day  of  October 
io  tbe  year  of  our  Lord  1769,  departed  from 
America  aforeaaid,  oo  a' voyage  for  tbis  king* 
dom,  for  the  psrpoteof  transaoting  his  afore- 
aaid affairs  and  buaioeas,  and  with  an  intention 
to  return  to  Ameriea,  as  soon  as  tbe  aaid  af- 
faire and  bosineso  of  him  tbe  said  Charles 
Stenart  in  tbia  kingdom  aboaU  be  transacted ; 

exercised  in  fixing  its  amount,  which  might 
defeat  the  whole  provisions  of  the  law,  it  as* 
certains  tbe  fmuimum  of  bail  in  each  ease,  ac« 
cording  to  the  rank  of  the  person  in  cnstody 
frr trial;  and  imposes  high  penalties  on  tbe 
judge  who  shall  delay  modifTing  tbe  amoont, 
or  refuse  to  atcept  of  sufficient  bail,  when  of- 
iercfd.  Tbe  act,  however,  would  have  been 
greatly  defective  bad  it  stopped  here,  for  of 
what  use  woiiki  have  been  tbe  precautions  al- 
readT  mentioned,  if  io  cases  either  where  bail 
could  not  be  found  by  tbe  party  ejititled  to  it, 
or  when  it  could  not  be  received,  owing  to  tbe 
nalore  of  the  crime,  tbe  person  imprisoned 
might  be  wrongonaly  detained,  ip  consequence 
of  a  delay  in  putting  him  to  trial  by  a  certain 
day;  tbe  act  therefore  directs,  that  in  such 
ones,  tbe  party  shall  have  right  co  insist,  that 
Wilkin  ft  certain  time  a  diet  shall  be  fixed  for 
his  trial,  and  tbe  trial  carried  through  and  con- 
cluded by  a  determinate  day,  otherwise  he  b  to 
be  set  at  liberty,  under  the  penalty  of  wrongous 
impriaottment,  and  is  not  to  be  again  incarcerate, 
unless  on  new  crininat  letters  raised  against 
bim,  before  tbe  lords  of  Justiciary ;  in  which 
last  case,  bis^  trial  most  be  concluded  in  ano- 
ther day,  particularly  fixed  by  the  enactment, 
otberwiae  the  prisoner  is  to  be  set  at  liberty, 
nnd  to  be  for  efer  free  from  all  question  or  pro- 
cess for  that  erhne.  Certain  exceptions  are 
then  introdooed  with  respect  to  treason,  and 
some  other  offences  more  immediately  affecting 
the  public  aecurity  ;  and  a  provision  annexed, 
that  no  person  shall  be  *  transported  forth  of 
*  this  kihgdom,'  except  with  his  own  consent, 
given  before  a  judge  or  by  le^al  sentence, 
under  tbe  eevtincatiotf;  that  any  judge  or  ma- 
gistrate, who  shall  give  order  for  such  trans- 
portation, or  any  one,  who  shall  so  transport 
npotber,  shall  not  only  be  liable  in  the  .pecu- 
niary pains  of  wrongous  imprisonment,  as  de- 
clared by  tbe  act,  but  diall  lose  their  offices, 
and  be  declared  incapable  of  all  public  trust. 
These  are  the  general  outlines  of  tbis  important 
statute ;  the  value  of  which  cannot  be  too 
highly  prized  by  the  people  of  Scotland,  nor 
its  obaervance  too  strictly  maintained  by  the 
judges  and  magistrates." 

By  tbe  act  of  tbe  39th  of  George  9,  per- 
eons  accused  of  sedition  are  excepted  from 
certaiii  prorislena  <{ontained  in  the  act  against 
wrongous  im£risonnient;  As  to  this,  see  the 
Cases  of  the  Qiotera  againflt  the  Militk  Lbw, 
i.  9. 1798. 


and  afterwards,  to  wit,  on  the  lOtb  day  of  No- 
vember in  tbe  same  year,  arrived  in  this  king, 
dom,  to  wit,  in  London,  that  is  to  say,  in  the 
parish  of  St.  Mary-le-Bow   in  tbe  ward  of 
Cheap;   and  that  tbe   said  Cbarlea  Steuart 
brought  tbe  said  James  Sommersett,  his  neg^ 
slave  and  property,  along  with  him  in  the  said 
voyage,  from  America  aforesaid  to  tbis  king* 
dom,  as  the  negro  slave  and  property  of  hm 
the  said  Charles  Steuart,  to  attend  and  serve 
him,  during  his  stay  and  abiding  in  tbis  king- 
dom, on  the  occasion  aforesaid,  and  with  an 
intent  to  carry  tbe  said  James  Sommersett 
back  again  into  America,  with  him  the  aaid 
Charies  Steuart,  when  tbe  said  affaire  and  bust* 
ness  of  tbe  said  Charles  Steuart  ahoold  be 
transacted ;  which  said  affairs  and  business  of 
the  said  Chariea  Steuart  are  not  yet  tnuMacted^ 
and  the  intention  of  tbe  said  Cbarlea  Steuart 
to  return  to  Amerida  as  aforesaid  hitherto  hath 
continued,  and  still  continues.    And  I  do  for* 
tber  certify  to  our  said  lord  the  king,  that  the 
said  James  Sommersett  did  accordingly  attend 
and  serve  the  said  Cbnrles  Steosrt  in  tbis  king« 
dom,  from  the  time  of  his  said  arrival,  until  the 
said  James  Sommeraett's  departing  and  absent* 
ing  himself  from  the  service  of  tbe  said  Charlee 
Steuart  herein  after-mentioned,  to  wit,  at  Loe- 
don  aforesaid  in  tbe  parish  and  ward  aforesaid  f 
and 'that  before  tbe  coming  of  this  writ  to  me^ 
to  wit,  on  tbe  first  day  of  October  in  tbe  yeaf 
of  our  Lord  1771,  at  London  aforesaid,  to  wit, 
in  the  parish  and  ward  aforesaid,  the  said  Jamet 
Sommersett,  without  the  consent,  and  against 
the  will  of  the  said  Chariea  Steuart,  and  without 
any  lawful  authority  wbaUoever,  departed  and 
absented  himself  from  the  service  of  the  said 
Charies  Steuart^  and  absolutely  refused  to  re* 
^nm  into  tbe  service  of  the  said  Charles  Steuart, 
and  serve  the  said  Charles  Steuart,  during  bin 
atay  and  abiding  in  tbis  kingdom,  on  tbe  ocea* 
sion  aforesaid :   whereupon  the  said  Charles 
Steuart  afterwards  and  before  the  comiog  of 
this  writ  to  me,  to  wit  on  the  36tli  day  of  No- 
vember in  the  year  of  our  Lord  1771,  on  board 
the  said  vessel  called  the  Ann  and  Mary,  then 
and  still  lying  in  the  river  Thames,  to  wit  at 
London  aforesaid,  in  ;be  parish  and  ward  afore* 
said,  and  then  and  still  bound  upon  a  voyage 
for   Jamaica  aforesaid,  did  dehver  tbe  said 
James  Sommersett  unto  me,  who  then  was, 
and  yet  am  master  and  commander  of  the  said 
vessel,  to  be  by  me  safely  and  securely  kept 
and  carried  and  conveyed,  in  the  said  vessel,  in 
the  said  voyage  to  Jamaica  aforesaid,  to  be 
there  sold  as  tbe  slave  and  property  of  tbe  said 
Charies  Steuart ;    and  that  1  did  thereupon 
then  and  there,  to  wit  at  London  aforesaid  ia 
tbe  parish  and  ward  aforesaid,  receive  and  take, 
and  have  ever  since  kept  and  detained  the  said 
James  Sommereett  in  my  care  and  custody,  to 
be  carried  by  me  in  tbe  said  voya^fe  to  Jamaica 
aforesaid,  for  the  purpose  aforesaid.    And  tbia 
is  the  cause  of  my  taking  and  detaining  the 
aaid  James  Sommersett,  whose  body  I  have 
now  ready  aa  by  the  fftid  writ  I  am  com- 
manded,'' 
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After  the  reading  of  the  retnnii  Mr.  Ste- 
jesDt  D»vy,  one  of  ibe  coaoeel  for  Som- 
menett  tbe  negro,  deiired  time  to  preotre 
bit  argament  a^nst  tbe  retom ;  aoa  on 
aocoant  of  the  importance  of  tbe  case,  tbe 
Court  postponed  bearing  the  olijectiona  against 
tbe  return,  till  the  7ib  of  February,  and  the 
reco^izanoe  for  tbe  negro'a  appearance  was 
coutinned  accordingly.  On  that  day  Mr.  Serj. 
Davy  and  Mr.  Seg.  Glynn  argued  against  tbe 
return,  and  the  farther  argument  was  post- 
poned till  Easter  term,  when  Mr.  Mansfield, 
Mr.  Alley ne,  and  Mr.  Hargrave,  were  also 
beard  on  the  same  side.  Afterwards  Mr. 
Wallace  and  Mr.  Dunning  argued  in  support 
of  the  return,  and  Mr.  Serjeant  Da?y  was 
beard  in  reply  to  them.  The  determination  of 
tbe  Court  was  suspended  till  tbe  following  Tri* 
Qity  term ;  and  then  the  Court  was  unanimous- 
Iv  of  opinion  against  tbe  retum,>and  ordered 
that  Sommersett  should  be  discharged. 

JlROUBfENT  OF  Mr.  HaROBAVE  FOB  THE  NbGBO.* 

Though  the  learning  and  abilities  of  tbe 
gentlemen,  with  whom  I  am  joined  on  this 
•ocasiouy  baTe  greatly  anticipated  tbe  argu- 
nenis  prepared  liy  nie ;  yet  I  trust,  that  the 
importance  of  tbe  case  will  excuse  me,  for  dis- 
closmg  my  ideas  of  it,  according  to  tbe  plan 
and  order,  which  I  originally  found  it  oon?e« 
nient  to  adopt. 

The  case  before  tbe  Court,  when 
goitjuttof  expressed  in  few  words,  is  this. 
Mr.  Steuart  purchases  a  negro 
state  in  Virginia,  where  by  tbe  law  of  tbe  pnco 
negroes  are  slaves,  and  saleable  as  other  pro- 
perty. He  comes  into  England,  and  brings 
the  negro  with  him.  Here  tbe  negro  leaves 
Mr.  Steuart's  service  without  hi^ consent; 
and  afterwards  persons  employed  by  him  seize 
the  negro,  and  forcibly  carry  bim  on  board  a 
ship  bound  to  Jamaica,  for  tbe  avowed  pur^ 
pose  of  transporting  him  to  that  island,  and 
there  selling  him  as  a  slave.  Gn  an  applica- 
'  tion  by  tbe  negro's  friends,  a  writ  of  Habeas 
Corpus  is  granted ;  and  in  obedience  to  the 
writ  he  is  produced  before  this  court,  and  here 
sues  for  the  restitution  of  his  liberty. 

Tbe  questSotts,  drismg  on  tbb 
case,  do  not  merely  concern  the 
unfortunate  person,  who  is  the 
subject  of  it,  and  such  as  are  or  may  be  under 
like  unhappy  circumstances.  They  are  highly 
interesting  to  tbe  whole  community,  and  cannot 
be  decidM,  without  having  tbe  most  general 

*  The  followiog  Argument,  on  tbe  behalf 
of  tbe  negro,  is  not  to  m  consideredas  a  speech 
actually  delivered :  for  though  the  author  of 
it,  who  was  one  of  the  counsel  for  the  negro, 
did  deliver  one  part  of  bis  Argument  in  court 
without  the  assistance  of  notes ;  yet  his  Argu- 
ment, as  here  published,  is  entirely  a  written 
composition.  This  circurostaaoe  is  mentiooed, 
lest  the  author  should  be  thought  to  claim  a 
merit  to  which  be  has  not  tbe  least  title.  Mar- 
grtM, 


ImportapM 
•fthecMe. 


and  important  consequences;  without  extensive 
influence  on  private  happiness  and  public  se« 
curitT.  Tbe  right  claimed  by  Mr.  Steuart  to 
tbe  detention  of  the  negro,  is  founded  on  the 
condition  of  slavery,  in  which  be  was  before 
his  master  brought  him  into  Bngfaind  ;  and  if 
that  right  is  here  recognised,  domestic  slaverv. 
with  its  horrid  train  of  evils,  may  be  lawfully 
imported  into  this  country,  at  the  diacretioti  of 
every  individual  foreign  and  native.  It  will 
come  not  only  from  our  own  oolooies,  and 
those  of  other  European  nationa ;  bat  from 
Poland,  Russia,  Spain,  and  Turkey,  from  the 
coast'of  Barbery,  from  the  western  and  eastera 
coastoof  Africa,  from  every  part  of  tbe  worid, 
where  it  still  continues  to  torment  and  diaboeonr 
the  human  species.  It  will  be  transmitted  to 
us  in  all  its  various  forms,  in  all  the  fpudatione 
of  inventive  cruelty :  and  by  an  amversal  re* 
oeption  of  slavery,  this  country,  so  famoos  for 
public  liberty,  will  become  tbe  chief  seat  of  pri* 
vate  tyranny. 

In  speakme  on  this  case,  I  shall  ^^^^  ^hick 
arrange  my  fjjbservations  under  two  jjjjj  »■  *• 
heads.  First,  I  shall  consider  the 
ri^bt,  which  Mr.  Steuart  claima  in  the  person 
of  tbe  negro.  Secondly,  I  shall  examine  Mr. 
Steuart's  authority  to  enforce  that  right,  if  he 
has  any,  by  imprisonment  of  the  negro  and 
transporting  bim  out  of  this  kingdom.  Tbe 
Court's  opinion  in  fovour  of  the  negro,  on  either 
of  these  points,  will  entitle  him  to  a  discbarge 
from  tbe  custody  of  Mr.  Steuart. 

(1st.)  Tbe  first  point,  concerning  ^y^  p^tnt) «« 
Mr.  Steuart's  right  in  the  person  of  ^.  right 
tbe  ne^ro,  is  tbe  great  one,  and  th«Bcgny> 
that  which,  depending  on  a  variety  i^***^ 
of  considerations,  requires  the  peculiar  attention 
of  tbe  Court.  Whatever  Mr.  Steuart's  right 
may  be,  it  springs  out  of  the  condition  of 
slavery,  in  which  the  negro  was  before  bis  ar- 
rival in  England,  and  wholly  depends  on  the 
ooDtinuance  of  that  relation;  tbe  power  of  im- 
prisoning at  pleasure  here,  and  of  transporting 
mto  a  fweign  country  for  sale  as  e  slave,  cer- 
tainly not  being  exerciseable  over  ^^^^^^^  ^ 
an  ordinary  servant.  Accordingly  imdMioB  Ut 
tbe  return  fairly  admits .  slavery  itea^el^  ^ 
to  be  the  sole  foundation  *  of  Mr. 
Steuart's  claim ;  and  this  brings  tbe  question, 
as  to  tbe  present  lawfulness  of  stavery  m  Eng- 
land, directly  before  tbe  Court.  It  wonid  have 
been  more  artful  to  have  asserted  Mr.  Steuart's 
claim  in  terms  less  explicit,  and  lo  have  stated 
the  slavery  of  the  negro  before  bis  coming  into 
England,  merelj^  as  a  ground  for  claiming  him 
here,  in  tbe  relation  of  a  servant  bound  to  mllow 
wherever  bis  master  sbenld  require  hisserrice. 
Tbe  case  represented  in  this  disguised  way, 
though  in  substance  the  same,  would  have  been 
less  alarming  in  its  first  sppearance,  and 
might  have  afforded  a  better  chance  of  evading 
the  true  question  between  tbe  parties.  But 
this  artifice,  however  ceavenient  Mr.  Steuart's 
^counsel  may  find  it  in  argument,  baa  not  been 
adopted  in  the  return ;  the  case  being  there 
stated  ai  it  reelJy  la^  wiliioot  ifty  aoppranioa 
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•r  &ete  to  coQoea]  the  great  extent  of  Mr. 
Stenut'e  claim,  or  aoy  coloiiriD^oflanii^age 
to  hide  the  odioni  feature*  of  slavery  m  the 
feigned  reiatiea  of  an  ordinary  servant. 
Qf,,fg^^  Belhro  I  enter  npon  the  en- 
■enatiou  m  qoiry  into  the  present  lawfulness  of 
tS!S^  slavery  in  Bneland,  I  think  it  ne* 
oessary  to  make  some  general  ob- 
aervatiotts  on  slavery.  I  mean  however  al- 
ways to  keep  in  view  slavery*  not  as  it  is  in  the 
relation  of  a  snhjectto  an  absolnte  prince,  bat 
only  aa  it  is  in  toe  relatkm  of  the  lowest  species 
of  servant  to  his  master,  in  any  state,  whether 
tree  or  otherwise  in  its  form  of  government. 
Great  confnaon  has  ensaed  from  discoursing 
oo  davery,  without  due  attention  to  the  dit- 
fereoce  lietween  the  despotum  of  a  sover«gn 
over  a  whole  people  and  that  of  one  subject 
over  another.  The  former  is  foreign  to  the 
prfseot  case ;  and  therefore  when  I  am  de- 
scribing slavery,  or  objierving  upon  it,  1  desire 
to  be  understood  as  confining  myself  to  the 
latter;  though  from  the  connection  between 
the  two  subjects,  some  of  my  observations  may 
perhaps  be  applicable  to  both. 
Dimcuttfor  Slavery  has  been  attended  in 
4efiaiii««i.  different  countries  with  circum- 
^^'  stances  so  various,  as  to  render  it 

difficult  to  give  a  general  description  of  it 
The  Roman  lawyer  (a)  calls  slavery,  a  consti- 
tution of  the  hiw  of  nations,  by  which  one  is 
made  subject  to  another  contrary  to  nature. 
But  this,  as  has  been  d'ten  observed  by  the 
ooraraentators,  is  mistaking  the  law,  by  which 
■iavery  is  constituted,  for  slavery  itself,  the 
cause  for  the  effect;  though  it  must  lie  con- 
fessed, that  the  latter  part  of  the  definition  ob- 
scurely hints  at  the  nature  of  slavery.  Grotius 
(h)  deseribes  slavery  to  be,  an  obligation  to  serve 
another  for  life,  in  consideration  of  being  sup- 

£4  with  the  bare  necessaries  of  life.  Dr. 
tberford  (c)  rejects  thi^  definition,  as  imply- 
ing a  right  to  direct  only  the  labors  of  the 
alave,  and  not  bis  other  actions*  He  therefore, 
after  defining  despotism  to  be  an  alienable 
right  to  duiect  all  the  actions  of  another,  from 
thence  concludes,  that  perfect  slavery  is  an 
obligation  to  be  so  directed.  This  last  defini- 
tion may  serve  to  convey  a  general  idea  of 
slavery ;  bat  like  that  by  Grotius,  and  many 
other  definitions  which  I  have  seen,  if  under- 
stood strictly,  will  scarce  suit  any  species  of 
slavery,  to  which  it  is  applied.  Besides,  it 
omits  one  ef  slavery's  severest  and  most  usual 
inddents ;  the  qnality,  by  which  it  involves  all 
the  issue  in  the  misfortune  of  the  parent.  In 
trotbf  as  I  have  already  hinted,  the  variety  of 
forms^  in  which  slavery  apijeys,  makes  it  al- 
most impossible  to  convey  a  just  notion  of  it  in 
the  way  of  definition.  There  are  however 
certain  properties,  which  have  accompanied 


(a)  Dig.  lib.  1,  tit.  5,  I.  4,  s.  1.    «  Servitus 

*  esieaosttttttio  juris  gentium,  ^u&  quis  dooii- 

*  nioaUcno  contra  naluram  subjicitur.* 

(>>  Jiir.  BelL  lib.  S,  c.  5,  s.  27. 
(i!^  lii0t»M8t.  L.  b.  1,  c.  SO,  p.  474. 


slavery  in  most  places;  and  by  attending  to 
these,  we  may  always  distinguish  it,  from  the 
mild  species  of  domestic  service  so  common 
and  well  known  in  our  own  country.  I  shall 
shortly  enumerate  the  most  remarkable  of  those 
properties;  imrticularly,  such  as  characterize 
the  species  of  slavery  adopted  in  our  American 
colonies,  being  that  now  under  the  considera- 
tion of  this  court.  This  I  do,  in  order  that  a 
just  conception  may  be  fbrmed,  of  the  propriety 
with  whicn  I  shall  impute  to  slavery  the  most 
pemidons  effects.  Without  such  a  previous 
ezplanatiou,  the  most  solid  objections  to  the 
permission  of  slavery  will  have  the  appearance 
of  unmeaning,  though  specious,  declamation. 

Slavery  always  imports  an  obli-  p„,^ertics 
gatM>n  of  perpetual  service;  an  unuirio. 
obligation,  which  only  the  consent  gf!^.^ 
of  the  master  can  dissolve.— It  ge- 
nerally gives  to  the  master,  an  arbitrary  power 
of  adqninistering  every  sort  of  correction,  bow- 
ever  Inhuman,  not  immediately  affecting  the 
life  or  limb  of  the  slave :  sometimes  even  these 
are  left  exposed  to  the  arbitrary  will  of  the 
master;  or  they  are  protected  oy  fines,  and 
other  slight  punishments,  too  incooiMderable  to 
restrain  the  master's  inhumanity.— It  creates 
an  incapacity  of  acquiring,  except .  for  the 
roaster's  benefit.— It  allows  the  ouujter  to  alie- 
nate the  person  of  the  slave,  iu  the  same  man- 
ner as  other  property.— Lastly,  it  descends 
from  parent  to  child,  with  fall  iU  severe  ap- 
pendages.— On  the  most  accurate  comoarison, 
there  will  be  found  nothing  exawerated  in  this 
representation  of  slavery.  The  description 
agrees  with  almost  every  kind  of  slavery,  for- 
merly or  now  existinsf ;  except  only  that  rem- 
nant of  the  ancient  slavery,  which  still  lingers 
in  some  parts  of  Europe,  but  qualified  and 
moderated  in  favour  of  the  slave  by  the  hu- 
mane provision  of  modern  times. 

From  this  view  of  the^  condition 
of  slavery,  it  will  be  easy  to  derive  ^^^^^ 
its  destructive  con8e^nences.-T-It 
corrupts  the  morals  of  the  master,  by  freeing 
him  from  those  restraints  with  respect  to  his 
slave,  so  necessary  for  cootroul  of  the  human 
passions,  so  beneficial  in  promoting  the  prac- 
tice and  confirming  the  habit  of  virtue. — It  is 
dangerous  to  the  master ;  because  his  oppres- 
sion exdtes  implacable  resentment  and  hatred 
in  the  slave,  and  the  extreme  misery  of  his 
condition  continually^prompts  him  to  risk  the 
gratification  of  them,  and  bis  situation  daily 
furnishes  the  opportunity —To  the  slave  it 
communicates  aU  the  afflictions  of  lite,  without 
leaving  for  him  scarce  any  of  its  pleasures ; 
and  it  depresses  the  excellence  of  his  nature, 
by  denying  the  ordinarv  means  and  motives  of 
improvement  It  is  dangerous  to  the  state, 
by  ita  corruption  of  those  citizens  on  whom  its 
prosperity  depends  ;  end  by  admitting  within 
It  a  multitude  of  persons,  who  being  excluded 
from  the  common  benefits  of  the  constitution, 
are  interested  in  scheming  its  destruction. — 
Hence  it  is,  that  slavery,  in  whatever  light  we 
view  it|  mjiy  be  deemed  a  most  pernidous  in- 
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•titutioD:  immediately  so,  to  the  anbappy 
penoD  who  tuffers  uoder  it ;  finally  so,  to  the 
master  who  triumphs  in  it,  and  to  the  state 
which  allows  it. 

OpfaiianBr  However,  i  most  confess,  that 

MHM  mod«n  Botwithstandin^  the  force  of  the 
SUS^tf  the  reasons  asainst  the  allowance  of 
utuitr  or  sill-    domestic  slavery,  there  are  civilians 

very.  Din  un"         —  ,,,•' '     ,        .      .  ^ 

^trmsTie-  of  great  credit,  who  insist  upon 
•(rictions.  1^  m'^^y  ^  fenndiog  thenuelves 
chiefly,  mi  the  supposed  increase  of  robbers 
and  b^g^am  in  conse^nence  of  its  disuse.  This 
•pinion  is  4vonr6d  by  Puifendorf  (cQ  and 
Ukicus  Huberus  («).  In  the  dissertation  on 
slavery  prefiMd  to  Potgiesserus  on  the  German 
law  *  de  statu  strvornm,'  the  opinion  is*  exa- 
mined  minutely  and  defended.  To  this  opi- 
nion I  oppose  those  ill  consequences*  which  1 
have  already  represented  as  almost  neceiiv 
sarily  flowing  from  the  permission  of  domestic 
slavery  ;  the  numerous  testimonies  aurainst  it, 
which  are  to  be  found  in  aocieot  and  modem 
history ;  and  the  example  of  those  Enropesn 
nations,  which  have  suppressed  the  use  of  it, 
aAer  the  experience  of  many  centuries  and  in 
the  more  improved  istate  of  society.  In  jus- 
tice also  to  the  writers  just  mentioned  1  must 
add,  that  thbu^b  they  contend  for  the  advan- 
tage of  domesUc  slavery,  they  do  not  seem  to 
approve  of  it,  in  the  form  and  extent  in  which 
it  has  generally  been  received,  but  under  limi- 
tations, which  would  certainly  render  it  far 
more  tolerable.  HUberus  in  his  Eunomia 
Romsna  (/)  has  a  remarkable  paessge,  in 
which,  after  recommending  a  mild  slavery,  he 
cautiously  distinguishes  it  from  that  cruel  spe- 
cies, the  subject  of  commerce  between  Africa 
and  America.  His  words  are,  *  loquor  de  ser- 
vitute,  qualis  spud  civiliores  populos  in  usu 
fttit;  nee  enim  exempbt  barbarorum,  vel  qu» 
nunc  ab  Afric&  in  Americam  fiunt  bominum 
commercia,  velim  mihi  quisquam  objiciat' 
oritUof  ■!«-  I'ii^  gf^^^  origin  of  slaverer  is 
leSrif  uw.'"  ^P^*'^*y  '"  ^•^  though  someUmcs 
iaTneit  coui-  it  hss  coiDmencMMl  by  contract.  It 
^*^:  has  been  a  question  much  agitated, 

whether  either  of  these  foundations  of  slavery 
is  consistent  with  ni^ural  justice.  It  would  be 
ragging  iQ  t<M>  large  a  field  of  enquiry,  to  at* 
tempt  reasoning  on  the  general  lawfulness  of 
slavery.  1  trust  too,  that  the  liberty,  for  which 
I  am  contending,  doth  not  require  such  a  dis- 
quisition ;  and  am  impatient  to  reach  that  part 
of  my  argument,  in  %«hich  I  hope  to  prove 
slavery  reprobated  by  the  law  of  England  as 
an  inconvenient  thing.  Here  therefore  I  shall 
only  refer  to  some  of  the  most  eminent  writers, 
who  have  examined,  how  far  slavery  founded 
on  captivity  or  contract  is  confosmable  to  the 
law  of  nature,  and  shall  just  hint  at  the  reasons, 
which  influence  their  several  opinions.  The 
antient  writers  suppose  the  right  of  killing  an 

(d)  Law  of  Nature  and  Nations,  b.  6,  o.  d, 
a.  10. 

(e)  Prslect.  Jur.  Civ.  p.  16. 
CO  See  page  4p. 
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enemy  vanquished  in  a  just  war;  and  thence 
infer  the  right  of  enslaving  biro.  In  this  opi<« 
nion,  founded,  as  I  presume,  on  the  idea  of  pu*- 
nishing  the  enemy  for  his  injustice,  they  are 
fallowed  by  Aibencus  Gentilis  (g),  Grotius  (h)^ 
Puffendorf  (i),  Bynkerslioek  (J),  and  many 
others.  Bnt  in  <  The  Spirit  of  Laws'  (k)  tho 
right  of  killing  is  denied,  except  in  case  of  ab- 
solute necessity  and  for  self-preservaAioo* 
However,  where  a  country  is  conquered^  thw 
author  seems  to  admit  the  conqueror's  right  o€ 
enslaving  for  a  short  lime,  that  is,  till  the  con- 
quest is  efiectually  secured.  Dr.  Rutherfortb, 
(/)  not  satisfied  with  the  right  of  killing  a  van- 
quished  enemy,  infers  the  right  of  enslavm§f 
him,  from  the  conqueror's  right  to  a  reparatiow 
in  damages  for  the  expenoes  of  the  war.  I  do 
not  know,  that  this  doctrine  has  been  exa^ 
mined ;  but  I  must  observe,  that  it  seems  only 
to  warrant  a  temporary  slavery,  till  reparatioD 
is  obtained  from  the  property  or  personal  la- 
bour of  the  people  conquered.  The  iawfulnesa 
of  slavery  by  contract  is  assented  to  by  Grotiui 
and  Pufieutforf  (m),  who  found  themselves  on 
the  maintenance  of  the  slave,  which  is  the  coo  • 
sideratioo  moving  from  the  master.  But  a 
very  great  writer  of  our  own  country,  who  is 
now  living,  controverts  (n)  the  sufficiency  of 


(g)  De  Jur.  Gent.  cap.  de  servitute. 
(h)  De  Jur.  Bell.  1. 3,  c.  7,  s.  5. 
(i)  Law  of  Nature  and  Nations,  b.  6,  e.  S| 
a.  6. 
(J)  OuaMi  Jur.  Publ.  1. 1,  t.  3. 
(k)  B.  15,  c.  2. 
(I)  See  his  Inst.  Nal.  Law,  vol.  2,  p.  573, 


(m)  See  Grot.  Jur.  Bell.  1.  8,  c.  5,  s.  1,  2i 
and  IHiff.  Law  of  Nature  and  Nations,  b.  6| 
c,  3,  8.4. 

(n)  See  Blackst  Comment.  1st  ed.  vol.  1, 
p*  413. 

The  autherily  of  Mr.  Justice  Blackstono 
having  been  bited  both  for  and  against  the 
rights  of  persons  claiming  to  be  the  owners  of 
slaves  in  Great  Britain,  I  have  thought  it  worth 
while  to  insert  together  all  that  I  find  relating 
to  the  subject  in  bis  Commentaries: 

"  The  spirit  of  liberty  is  so  deepljr  implanted 
in  our  constitution,  and  rooted  even  in  our  very 
soil,  that  a  slave  or  a  negro,  the  moment  be  lands 
in  England,  falls  under  the  protection  of  the 
laws,  and  so  far  becomes  a  freeman ;  though 
tlie  master's  right  to  his  service  may  possibly 
still  continue,"    Vol.  1,  p.  197. 

*<  I  have  formerly  observed  that  pure  and 
m-oper  slavery  does  not,  nay  cannot,  subsist  in 
England ;  sudi  1  mean,  wnereby  an  absolute 
and  unlimited  power  is  given  to  the  master  over 
tlie  Ufe  and  fortune  of  the  slaves  And  indeed 
it  is  repognfint  to  reason,  and  the  principles  of 
natural  law,  that  such  a  state  should  subsist 
any  where.  The  three  ori^ns  of  the  right  of 
davery,  assigned  by  Justinian,  are  all  of  them 
built  upon  false  foundatkms.  As,  first,  slavery' 
is  held  to  arise  <  jure  gentium,'  from  a  state  of 
captivity  io  war;  whence  slaves  are  called 
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soeh  a  eoMderatioii.  Mr.  Locke  hM  iirMiiedl 
•notlier   kind  of  argfbflDCiH    agatsit  slarery 

^raaadpia,  qossi  maon  capti.'  Theeonqaeror, 
my  the  civilianB,  had  a  ri^t  to  the  life  of  his 
captive;  and,  baTiog  spared  that,  baa  a  right 
to  deal  with  him  as  he  pleases.  But  it  is  an 
aatme  pesitioo,  when  taken  geaerally,  that, 
by  the  lair  of  nature  or  nations,  a  oaan  may 
kiH  his  enemy :  he  has  only  a  right  to  kill  him, 
in  pAhicoiar  cases ;  in  caeca  of  ahsolate  ne- 
cessity, for  self-defence;  and  it  is  plain  this 
absolute  necessity  did  not  sohsiit,  since  the 
victor  did  net  actually  kill  him,  but  made  him 
prisoner.  War  is  itself  justifiable  only  on  prin- 
ciples of  sdf-ppeserTation ;  and  thierefore  it 
gi?es  no  other  right  over  prisoners  but  merely 
to  disable  them  from  doing  harm  to  iis,  by  con- 
fining their  persons :  much  less  can  it  give  a 
right  to  kiily  torture,  abase,  plunder,  or  even  to 
enslave,  an  enemy,  when  the  war  is  over. 
Since  ^erefinre  the  right  of  making  slaves  by 
captivity  depends  on  a  snpposed  right  of 
slaogfater,  that  foundation  failing,  the  conse- 
quence drawn  from  it  must  fail  likewise.  But, 
aeeondly,  it  is  said  thatslaverv  may  begin  'jura 
«  civili ;'  when  one  man  sdls  himself  to  ano- 
ther. Iliis,  if  only  meant  of  contracts  to  serve 
or  work  for  another,  is  very  just:  but  when 
applied  to  strict  slavery,  in  the  sense  of  the 
laws  of  old  Rome  or  modem  fiarhary,  is  also 
impossible.  Every  sale  implies  a  price,  a 
'  quid  pro  quo,'  an  equivalent  giren  to  the  seHer 
in  Iteo  of  what  he  transfers  to  the  buyer :  but 
what  equif aleot  can  be  given  for  life,  and 
liberty,  both  of  which  (in  absolute  slavery)  are 
held  to  be  in  the  master's  disposal  P  His  pro- 
perty also,  the  very  price  he  seems  to  receive, 
devolves  ipto/acto  to  his  master,  the  instant  he 
becomes  bis  slave.  In  this  case  therefore  the 
buyer  gives  nothing,  and  the  seller  receives  no- 
thing: of  what  validity  then  can  a  sale  be, 
which  destroys  the  very  principles  upon  which 
all  sales  are  founded?  Lastly,  we  are  told, 
that  bendes  these  two  ways  by  which  slaves 
*  fiunt,'  or  are  acquired,  they  may  also  be  here- 
ditary :  *  oervi  nascuntor ;'  the  children  of  ac- 
quired alaves  are,  'jure  naturae'  by  a  negative 
kind  of  Irirthright,  slaves  also.  But  this,  being 
built  on  the  two  formir  rights,  must  fall  together 
with'  tliem.  If  neither  captivity,  nor  the  sale 
of  one's  self,  can  by  the  law  of  nature  and 
reason  reduce  the  parent  to  slavery,  much  less 
can  they  reduce  the  offspring. 

*'  Upon  these  principles  the  law  of  England 
abbon^  and  will  not  endure  the  existence  of, 
slavery  within  this  nation :  so  that  when  an  at- 
tempt was  made  to  introduce  it,  by  statute 
1  Edw.  6,  c.  9,  which  ordained,  that  all  idle 
vagahoads  should  be  made  staves,  and  M  upon 
br^y  Wiler,  or  small  drink,  and  refuse  meat ; 
shoirftf'ar«ar  a  Hng  of  iron  round  their  necks, 
amafHor  lake ;  and  should  be  compelled  by 
bealiagf,  Mbkitgf  or  oiherwise,  to  perform  the 
woffk  wm^kd  ttmi,  were  it  never  so  vile ;  the 
spitiKfWIiilfOQ  could  not  brook  thiscondi- 
iimtf  «Mlfii(WMBtttbaBdoDed  rOgoes;  and 
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contract  (o) ;  and  the  substance  of  it  is»  - 
t6at  a  right  of  preserving  life  is  unalienable  ; 
that  freedom  from  arbitral^  power  is  essential 
to  the  exercise  of  that  right;  and  therefoi«, 
that  no  man  can  by  compact  enslave  himself. 
Dr.  Rotherforth  (p)  endeavours  to  answer  Mr. 
Locke's  olyedion,  oy  insisting  on  various  limi- 
Utions  to  the  desjiotism  of  the  master ;  partt- 
cnlariyy  that  he  has  no  right  to  dispose  of  iha 
slave's  life  at  pleasure.  But  the  misfortune  of 
this  reasoning  is,  that  though  the  contract  can* 
not  juatly  convey  ao  arbitrary  power  over  the 
slave's  life,  yet  it  generally  leaves  him^without 
a  security  against  the  exercise  of  thaf  or  any 
other  power.  1  shall  say  nothing  of  slavery 
by  birth ;  except  that  the  slavery  of  the  child 
must  be  unlawful,  if  that  of  the  parent  cannot 
be  justified ;  and  that  when  slavery  is  extended 
to  the  issue,  as  it  usually  is,  it  may  be  unlawful 
as  to  them,  even  though  it  is  not  so  as  to  their 
parents.  In  respect  to  sUver^  used  for  tha 
punishment  of  crimes  against  civil  sodety,  it  is 
founded  on  the  same  necessity,  as  the  n^^t  of 
inflicting  other  punishments ;  never  extends  ta 
the  offender's  issue ;  and  seldom  is  permitted 
to  be  domestic,  the  objects  of  it  being  gene- 
rally empbyed  in  public  works,  as  the  galley- 

tfaerefore  this  statute  was  repealed  hi  two  yean 
afterwards.  And  now  it  is  laid  down,  that  a 
alave  or  negro,  the  instant  be  lands  in  Euffland, 
becomes  a  freeman ;  that  is,  the  law  will  pro- 
tect him  in  the  enjoyment  of  his  person,  and 
his  pronerty.  Yet,  with  regard  to  any  right 
which  the  master  may  have  lawfully  acquired 
to  the  perpetual  service  of  John  or  Thomas, 
this  will  renoain  exactly  in  the  same  state  as 
before ;  for  this  is  no  more  than  the  same  state 
of  sul^ection  for  life,  which  every  apprentice 
submits  to  for  the  space  of  seven  years,  or 
sometimes  for  a  longer  term.  Hence  too  it 
follows,  that  the  infamous  and  unchrbtian  prac- 
tice of  withholding  haptishi  from  negro  ser- 
vants, lest  they  shoulu  thereby  gain  their  li- 
berty, is  totally  without  foundation,  as  well  as 
without  excuse.  The  law  of  England  acts 
upon  general  and  extensive  principles :  it  gives 
liberty,  rightly  understood,  that  is,  protection, 
to  a  Jew,  a  Turk,  or  a  Ueallien,  as  well  as  to 
those  who  profess  the  true  religion  of  Chritft ; 
and  it  will  not  dissolve  a  civil  obligation  be- 
tween master  and  servant,  on  account  of  the 
alteration  of  faith  in  either  of  the  parties: 
but  the  slave  is  entitled  to  the  sai;ne  protec- 
tion in  England  before,  as  after,  baptism ; 
and,  whatever  service  the  heathen  negro  owed 
of  right  to  his  American  master,  by  general 
not  by  local  law,  the  same  (whatever  it  be)  is 
be  bound  to  render  when  brought  to  England 
and  made  a  Christian."  Vol.  1,  p.  493. 

In  these  passages,  there  appears  to  be  some- 
what of  very  subtle  distinction,  if  not  rather  of 
contradiction. 

(o)  See  Locke  on  Govemm.  Sio  edit.  b.  9, 
C.  4,  p.  S13. 
(p)  See  his  Inst.  Nat.  LaW|  vol.  1,  p.  460. 
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■laves  are  in  France.  Cooaeqnentijr  this  kind 
of  slavery  is  not  liable  to  the  principal  objec- 
tions, which  occur  a^nst  slavery  in  g^enera1(9). 
Upon  the  whole  of  this  controversy  concerning 

(q.)  Some  writers  there  are,  who  deduce  the 
lawtulness  of  domestic  slavery  from  the  prac- 
tice of  it  amongst  the  Jews,  and  from  some 
passaffes  in  the  Old  Testament  which  are 
thought  to  conntenance  it.  See  Vion.  in  Instit. 
Heinecc.  ed.  1.  1,  t.  3,  p.  31.  There  are  others 
who  attempt  to  justify  slavery  by  the  New 
Testament,  because  it  contains  no  direct  pre- 
eepts  against  it  See  Tayl.  Elem.  Civ.  L.  434. 
•*1  shall  not  attempt  to  examine  either  of  these 
opinions. — Hargrove. 

In  the  discussions  respecting  the  African 
■lave  trade,  which  were  maintained  during  se- 
veral years  preceding  the  abolition  of  that 
traffic  (by  stat.  46  Geo.  3,  c.  52,  see  also 
c.  119,  and  51  6.3,  c.  23),  the  authority  of  the 
scriptures  was  appealed  to  by  the  oppugners 
and  defenders  of  the  trade.  On  June  24, 1806, 
the  learned  and  eloquent  Dr.  Horsley,  bishop 
of  St.  Asaph,  delivered  in  the  House  of  Lord^ 
QDonthe  subject,  averv  powerful  speech,  from 
wnich  I  have  extracted  the  following  passages. 

**  My  rev.  brother"  (the  Whop  of  London) 
'*  told  your  lordships,  that  perpetual  shivery 
was  not  permitted  by  the  Jewish  law.  That  a 
native  Jew  could  be  held  in  slavery  for  seven 
years  only,  at  the  longest.  For  he  bad  a  right 
to  his  freedom  upon  the  first  return  of  the  sab* 
batical  ^ear.  And  that  a  foreign  slave  pur^ 
chased  in  the  market,  or  captivated  in  war, 
could  be  held  in  slavery  lor  fifly-years  onl^r,  at 
the  longest.  For  the  foreign  slave  had  a  right 
to  his  freedom  upon  the  first  return  of  the  year 
of  Jubilee.  And  from  these  premises,  my  rev. 
brother  concluded,  that  perpetual  slavery  waa 
unknown  among  the  Jews. 

'*  I  confess,  I  was  carried  away  by  the  fair 
appearance  of  my  rev.  brother's  ailments, 
till,  to  my  great  surprise  and  his  utter  confu- 
sion, the  noble  earl  (of  Westmoreland)  rose, 
with  his  Bible  in  his  hand,  and  quoted  chapter 
and  verse  against  him ! 

<'My  lords,  with  respect  to  the  native 
Hebrew  slave,  we  have  this  law,  which  was 
qooted  by  my  rev.  brother :  «  If  thy  brother, 

<  an  Hebrew  man,  or  an  Hebrew  woman,  be 

*  sold  unto  thee,  and  aerve  thee  six  years,  then 

*  in  the  seventh  thou  shalt  let  him  go  free  from 

*  thee.    And  when  thou  seodest  him  out  free 

*  from  thee,  thou  shalt  not  let  him  go  away 

<  empty.    Thou  shalt  furnish   him   liberally 

*  out  of  thy  flock,  and  out  of  thy  flour,  and  out 
■  of  thy  wine-press.    Of  that  wherewith  the 

*  Lord  thy  God  hath  blessed  thee,  thou  shalt 

*  give  unto  him.'    Dent  xv.  12 — 14. 

"  And  with  respect  to  the  foreign  slave,  we 
have  this  law^  quoted  likewise  by  mv  rev.  bro- 
ther :   *  Thou  shalt  number  unto  tnee  seven 

*  sabbaths  of  years,  forty  and  nine  years.  Then 
'  shalt  thou  cause  the  trumpet  of  the  jubilee  to 
«  sound  throughout  all  the  land.    And  ye  shall 

*  hallow  the  fifUeth  year,  and  proclaim  liberty 


The  Negro  Que. 


[ffi 


slavery,  T  think  myself  warranted  in  saying, 
that  the  justice  andlawfulness  of  every  species 
of  it,  as  it  is  generally  constituted,  except  the 
limited  one   founded  on  the  commissioa   of 

*  thronghout  all  the  land,  to  all  the  inhabitants 

•  thereof.'    Lev.  xxv.  8—10. 

*'  The  manumission  of.  the  Hebrew  slave  on 
the  seventh  year,  was  provided  for  by  the  other 
law.  Under  the  expression,  therefore,  of  all  the 
inhabitants,  foreign  slaves  must  be  compre- 
hended ;  for  none  but  foreign  slaves  could  re* 
main  to  be  manumitted  in  the  fiftieth  year. 

**  My  lords,  there  is  a  drcumstanoe  not 
touched  upon  by  my  rev.  brother ;  but  there  is 
a  passage  in  the  law,  which  I  have  always 
considered,  as  a  strong  argument  of  the  lenity, 
with  which  slaves  were  treated  among  the 
Jews,  and  of  the  efficacy  of  the  provisions  the 
law  had  made,  to  obviate  the  wrongs  and  inju- 
ries to  which  the  condition  is  obnoxious.— My 
lords,  I  am  afraid  I  cannot,  by  memory,  refer 
exactlj^  to  the  place.  But  the  noble  earl  there, 
with  his  Bible,  I  am  sure  will  have  the  good- 
ness to  help/  me  out  and  turn  up  the  paassge 
far  me.  aly  tords,  it  is  a  passage,  in  which 
the  law  provides  for  the  case;  of  a  slave,  whe 
should  be  so  attached  to  his  msfiter,  that  when 
the  term  of  manumission,  fixed  by  the  lavr 
should  arrive,  the  slave  sliould  be  disbclined 
to  take  advantage  of  it,  and  wish  to  remain 
with  his  master.  And  the  law  prescribes  the 
form,  in  such  case  to  be  used,  by  which  the 
master  and  the  slave  should  reciprocally  bind 
themselves,  the  slave  to  remain  with  bia  master 
for  life,  and  the  master  to  maintain  him.  This 
I  have  always  considered  as  a  strong  indicatioe 
of  the  kindneas,  with  which  slaves  were  treated 
among  the  Jews ;  else  whence  should  arise  that 
attachment,  which  this  law  supposes?"  [Querj 
if  the  bishop  had  in  bis  mind  the  beginning  of 
the  31st  chapter  of  Exodus,  if  so,  the  words 
are  '  he  shall  serve  him  for  ever.'|) 

<*  But  we  are  all  in  the  wrong,  it  seems — my 
rev.  brother  and  I — we  reason  from  specious 
premises,  but  to  false  conclusions.  The  noble 
earl  has  produced  to  your  lordships  a  passage 
in  the  Levitical  law,  which  enacta  that  the 
foreign  slave  should  be  the  property  of  his 
master  for  ever.  Whence  the  noble  earl  con- 
cludes that  the  perpetual  servitude  of  forsige 
slaves  was  actually  sanctioned  by  the  hiw. 
But,  my  lords,  I  must  tell  the  noble  earl,  and  1 
must  tell  your  kMrdsbipF,  that  the  noble  earlhas 
understanding  at  all  of  tlie  technical  terms  of 
the  Jewish  law.  In  all  the  laws  relating  to  the 
transfer  of  property,  the  words  *  for  ever,* 
signify  only  *  to  the  next  jubilee.'  That  is 
the  longest  '  for  ever'  which  the  Jewish  law 
knows  with  respect  to  property.  And  this  law, 
which  makes  the  foreign  slave  the  property  of 
his  master  for  ever,  makea  hnn  no  losfer  the 
master's  property  than  Is  the  eest  jebilce. 
And,  with  the  great  attention  the  noble  earl  has 
given  to  the  lawa  and  history  of  the  Jews,  he 
most  know,  that  when  they  were  carried  into 
captivity,  they  were  told  by  thdr  prophets,  that 
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crimes  agiiost  oi? il  sodety ,  is  at  least  dovbtfbl ; 
tfaal  if  io  aoy  esse  lawful,  sacb  circainstaiices 
ate  neesMsry  to  make  it  so,  as  seldom  coocar, 
and  therefore  render  a  just  commeocemeDt  of 
it  barely  possible ;  aod  that  the  oppressire 
manner  in  which  it  has  generally  commenced, 
the  cruel  meaos  necessary  to  enforce  its  con- 
tinuance, sod  the  mischiefs  ensuing  from  the 
penDisBton  of  it,  furnish  ? ery  strong  presump- 
tions against  its  justice,  aod  at  all  events  efinoe 
the  humanity  and  policy  of  those  states,  in 
which  the  use  of  it  is  no  longer  tolerated. 
Dni«cnriifr  ^^^  however  reasonable  it  mey 

e^domotic  be  to  doubt  the  justice  of  domestic 
Mo^'te  slavery,  however  convinced  we 
wcienu.  m^y  ^  0f  ii^  ill  effects,  it  must  be 
confessed,  that  the  practice  is  sntieot,  and  bss 
been  almost  univerMl.  Its  beffinoiog  may  be 
dated  from  the  remotest  period,  in  which  there 
are  any  traces  of  the  history  of  mankind.  It 
comrneoced  in  the  barbsroos  state  of  society, 
and  was  retained,  even  when  men  were  far  ad- 
vaoeed  in  civilization.  The  nations  of  anti- 
quity most  fsmous  for  countenancing  the 
system  of  domestic  slavery  were  the  Jews,  the 
Greeks,  the  Romans,  and  the  aniient  Ger- 
mans (r) ;  amongst  all  of  whom  it  prevailed, 
hot  in  various  degrees  of  severity.  By  the  an- 
tient  Germans  it  was  continued  m  the  countries 
they  orer-run  ;  and  so  was  transmitted  to  the 
Dedine  of  Yurious  kiogdoms  and  states, 
turcry  ia  whlch  sroso  in  Europe  out  of  the 
'^^^  ruins  of  the  Roman  empire.    At 

length  however  it  fell  into  decline  in  most 
parts  of  Europe ;    and  amongst  the  rarious 
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one  of  the  crimes  which  drew  down  tbst  judg- 
ment upon  them,  was  their  gross  neglect  and 
violation  of  these  merciful  laws  respecting 
manamisston.  And  that,  in  contempt  and  de- 
fiance of  the  law,  it  had  been  their  practice  to 
hold  their  foreign  slaves  in  servitude  beyond 
the  year  of  jubilee." 

<«  My  lords,  although  we  have  no  ex- 

plicit prohibitmn  of  the  slave  trade  in  the  New 
TesUmcnt,  we  haye  a  most  eznress  reprobation 
of  the  trade  in  slaves,  eveb  in  that  milder  form, 
in  which  it  subsisted  io  ancient  times.  Such 
a  reprobation  of  it  as  lesves  no  believer  at 
liberty  to  say,  that  the  slave  trade  is  not  con- 
demned by  the  goepel.  The  reverend  prelate 
near  me  has  cited  the  passage  [1  Tim.  i, 
g — 103  ID  which  St.  Paul  men  lions  *  men* 
gleslas*  among  the  greatest  miscreants. '  Men- 
atealers,'  so  we  read  in  our  English  Bible. 
.But  the  word  in  the  original  b  M^amth^Mt, 
A«a^««8krik  is  literally  a  *•  slave  trader,'  and 
no  other  word  in  the  English  language,  but 
slave  trader,  precisely  renders  it.  It  was  in- 
deed the  technical  name  for  a  slave  trader  in 
the  Attic  law."  -^ 

(r)  It  appears  by  Csesar  and  Tacitus,  that 
the  ancient  Germans  had  a  kind  of  slaves  be- 
fore they  emigrated  from  th<»r  own  country. 
See  Caes.  de  Betl.  Gall.  lib.  6,  cap.  IS,  et  Tao. 
de  Mor.  German,  cap.  S4,  et  35,  et  Potgiess. 
de  Stat,  server.  as«  Germ,  lib,  1|  oap.  X. 
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eanwi,  ^hieh  oontriboted  to  this  allanlion, 
nene  were  probably  more,  effiectual,  than,  ex* 
perienoe  of  the  disadmntages  of  slavery  ;  thof 
difficulty  of  continuing  it ;  and  a  persuasion  ^ 
that  the  cruelty  and  oppression  almost  neces- 
sarily incident  to  it  were  irreconcilable  with  tha. 
pure  morality  of  the  Christian  dispensation. 
The  history  of  its  decline  in  Europe  has  been 
traced  by  man^  eminent  writers,  particularly 
Bodin(s),  Albericus  Gentilis  (t),  Potgiesaerus  (11), 
Dr.  Robertson  (v),  and  Mr.  Millar  (x).  Urn 
sufficient  here  to  say,  that  this  great  cbsnge. 
began  in  Spain,  according  to  Bodin,  about  tba 
end  of  the  eighth  century,  and  was  becoma 
general  before  the  middle  of  the  foorteentk 
century.  Bartolus,  the  roost  famed  commen- 
tator on  the  civil  law  in  that  period,  represents 
slavery  ss  in  disuse ;  and  the  succeeding  com* 
mentators  hold  much  the  same  language. 
However,  they  must  be  understood  with  many 
restrictions  and  exceptions ;  and  not  to  mean, 
that  slavery  was  completely,  and  universally 
abolished  in  Europe.  Some  modern  civilianSi 
not  sufficiently  attending  to  this  circumstance, 
rather  too  hastily  reprehend  their  predecessors 
for  representing  slavery  as  disused  in  Europe. 
The  truth  is,  that  the  ancient  species  of  slavei^ 
by  frequent  emancipations  became  greatly  di- 
minjabed  in  extent;  the  remnant  of  it  was  con- 
sidersbly  abated  in  severity ;  the  disuse  of  tha 
practice  of  enslaving  captives  taken  in  tha 
wars  between  Christian  powers  assisted  in  pre- 
venting the  future  increase  of  domestic  slavery  ; 
and  in  some  countries  of  Europe,  particularly 
England,  a  still  more  effectual  method,  whk;Ii 
I  shall  explain  hereafter,  was  thought  of  to  per- 
fect the  suppression  of  it.  Such  was  the  ex- 
piring state  of  domestic  slavery  in  serkai  of  do. 
Europe  at  tha  commencement  of  nouoUTerr 
the  sixteenth  century,  when  the  *''*"'="<^*- 
diBoovery  of  America  aod  of  the  western  and 
eastern  coasts  of  Africa  gave  occasion  to  tha 
introduction  of  a  new  species  of  slavery.  U 
took  its  rise  from  the  Portuguese,  who,  in  order 
to  supply  the  Spaniards  with  persons  able  to 
sustain  the  fatigue  of  cultivating  their  new 
possessions  in  America,  particularly  the  islands, 
opened  a  trade  between  Africa  and- America 
for  the  sale  of  negro  slaves.  This  disgraceful 
commerce  in  the  Soman  species  is  said  to  have 
be^n  in  the  year  1508,  when  the  first  im||or- 
tation  of  negro  slaves  was  made  into  Hispaniola 
from  the  Portuguese  settlemeftts  on  the  western 
coasu  of  Africa  (y).  In  1540  the  emperor: 
Charles  the  fiiUi  endeavoured .  to  stop  the  pro- 
gress of  the  negro  slavery,  by  orders  that  all 

(i)  Seo  his  book  De  Repoblic&,  cap.  5,  da 
imperio  servili. 

(t)  Jur.  Gent.  cap.  de  servitute.    . 

(u)  Jur.  Germ,  de  statu  servorum. 
^  fnf)  Life  of  the  emperor  Charles  the  5tfa^ 
vol.  1.  * 

(s)  Observations  on  the  distinction  of  ranki^ 
in  civil  society.  See  also  Tayl.  Elem.  Civ.  L» 
434  to  439. 

(y)  Ander.  Hist.  Comm«  v.  1,  p.  dd€t 
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Hm  AnMrftBiii  Mta  sImM  be 

irmi  Mid  Hbey  wera OTeoi^MwIjr nntnimiittMl 
bgF  Lagam  lb«  yw<nwf  of  Bm  ebwteyt  oa 
OMuiitioo  «f  dimtiiMiiiif  to  kbiMr  for  tbor  m«s* 
ton.  fiat  Hiifl  attempt  prareid  mniooctsfiil, 
Mrf  OD  Legtioa^  return  to  Speia  domeetio 
■lafory  revived  end  Itoarisbed  is  beTore  (v). 
The  ecpedient  of  having'  elaves  for  labour  in 
AiiMrica  was  net  long  peculiar  totbeSpaniards  ; 
being  afterwarde  adopted  by  the  otber  Eore- 
peane,  as  tbey  aequired  possessions  tbere.  In 
oobeeqnenee  of  tbie  geneial  pniotiee,  negroes 
ire  become  a  very  considerable  snrdcle  ie  the 
•saDmeros  between  AfKca  and  America  ;  and 
doousliesfaivery  bos  taken  eo  deep  a  voot  in 
neat  of  ouir  own  American  coloniee,  as  well  as 
in  those  of  other  nations,  that  tbere  is  little 
probability  of  ever  seeiog  it  generally  anp- 
piessed. 

The  atteiDpt         floro  I  oondode  my  observe- 
MSSTpf   «ons  oo^domesiicslevey  In  go- 
iinco      neral,     I  have  eirtfibited  a  view 
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JSSal  ^'  of  its  nature,  of  its  bad  tendency, 
of  its  origin,  of  the  arguments  for 
and  sgaibst  its  josticeiof  its  decline  in  Europe, 
and  the  introdnotion  of  a  new  alavery  by  the 
Boropean  nations  into  their  American  colonies. 
I  shall  noV  examine  the  attempt  to  obtrude 
this  new  slavery  into  England.  And  here  it 
will  be  material  to  dbserve,  that  if  on  the  de- 
dension  of  slavery  in  this  and  other  countries 
of  Europe,  where  it  is  disoountenanced^  no 
means  bad  been  devised  to  obstruct  the  ad- 
mission of  a  new  slavery,  R  would  have  been 
wiin  and  fmitleis  to  have  attempted  soperseding 
the  ancient  spedes.  But  I  hope  to  prove, 
AriomcBto  to  ^*^  <Mir  aueestors  at  least  were 
CuW^^  not  soshortHHgbted  ;  and>that  long 
BMiw4  vfli  end  unmleiTUpted  usage  hes  esta- 
m'S2i^.  Mlsbed  mles^  as  eflbctoal  to  prevent 
the  revival  of  slavery,  se  their  litt< 


anity  wan  aoeoessAil  in  once  supprsssing  it. 
'  iw»  that  the  kw  of 


1  shall  endeavour  to  dieWi 
Bngland  never  reeogiifased  any  spedes  of  do< 
aestie  olivcry,  except  the  ancient  one  of  vil- 
lenaffe  now  tnfa«d,  and  bns  sufficiently  pro- 
vided against  the  mtreductfon  of  a  new  MSveiiy 
under  ttie  name  of  viWsnagg  U)  or  any  otli^ 
denoBiittation  whatever.  Tliis  proposition  I 
liope  to  demonstrate  iiuei  the  Mowing  consl- 


1. 1  apprehend,  that  Hlh  will  ap* 
pear  to  be  tbe  law  of  Bngland  from 
the  manner  of  making  thle  to  a 
viHdiit 

Tbe  only  slavery  our  law'^booiai  take  tbe 
least  notice  of  is  that  of  a  villein ;  by  whom 
wasBoeantynot  the  mere  tenant  by  villein  ser- 
^cesy  who  might  be  free  in  his  person,  buttiie 
Tillein  in  blood  and  tenure;  and  en  the  English 

.  (m)  See  Bo^nd^  RepnUip.  lib.  1,  c  S. 

(a)  Villenlge  is  used  to  express  somedmee 
tlM  t^ure  of  lands  hdd  by  viUem-servion,  and 
oemetimes  tiie  personal  bondage  of  the  villein ; 
but  throughout  this  ai|^oieat  it  is  applied  in 
the  latter  sense  only. 


WW  lias  no  provisions  to  regolsle  any  atbet 
slavery,  therefore  no  slavery  cen  be  bwfol  m 
Btmnd,  except  such  as  will  consistently  &tt 
endertbe  deomnination  of  villenage. 

The  conditien  of  a  villdn  had 
ntostDftbeinddenls  which  1  have    7;^^"^ 
before  described  hi  giving  tiie  iden 


Defereuescnned  m  giving  tne  m 
of  slavery  hi  general.  Hie  servi 
tain  and  indeterminate,  such  as  hi 


his  lord  thought 
of  on 


fit  to  re«|ttire;  or,  ss 
writers  (6)  expi^ss  it,  he  knew  not  in  the  evening 
what  he  was  to  do  in  the  morning,  he  wna 
bound  to  do  whatever  he  was  commanded.  He 
was  liable  to  beetioff,  imprisonment,  and  every 
other  cheetisemeot  bis  lord  might  prescribe^  e»« 
oept  killing  and  maiming  (c).  He  was  incapable 
of  aa|uiring  property  for  his  own  benefit,  tiM 
rule  being  ^quiequid  acquiritur  servo,  aecpiiritur 
domino' ((rf).  He  was  himself  the  sulgect  of 
property ;  as  such  esleaUe  and  transmissible^ 
If  be  was  a  villein  regardant^  hepaseed  witii 
the  manor  or  land  to  which  be  'was  anoeiCedy 
biit  might  be  severed  at  tbe  ipleesure  of  his 
lord  (e)  If  he  wss  a  villein  in  gross,  hefwss  sn 
hereoitament  or  a  chattel  real  acconKng  to  his 


m 

16,  fo. 


See  the  extracts  from  them  in  Co.  litt. 


(c)  See  Termes  de  la  Ley,  edit,  of  156r» 


116, 

voc.  Vtllenage — Old  Tenures,  cap.  Villenage^— 
Pitch.  Abr.  Coron.  17.— 3  Ro.  Abr.  1.— slnst. 
45.-*and  Co.  Litt.  1136, 197. 

(d)  Co.  Litt  117,  a.— The  words,  in  plead- 
itogeeizin  of  villein-service,  are  very  expres* 
sive  of  the  lord*s  power  over  tho  villein's  pro* 
perty.  In  1  £.  8,  4,  it  is  pleaded,  that  the 
lord  wss  seized  of  the  villein  and  his  ancestors 

*  come  afiaire  rechat  do  char  et  de  sank  et  ^ 

*  -fllle  marier  et  de  eux  tailler  bant  et  bns,  dec.' 
The  form  in  5  B.  9,  167,  is,  *  come  de  nos  vi- 
*'leynes  en  fosant  de  luy  noire  provost  eh 
<p*nant  de  luy  rocbat  de  char  et  de  eaunk  et 

*  redemption  pur  fille  et  fits  marier  <de  luy  et 
<  de  ces  aunc  e^  a  tailler  bant  et  has  a  noire 

*  vdente.'  In  the  first  of  the  above  forme 
thero  is  evidently  a  teisprint ;  and  the  reeding 
should  be  « a  iaire  rocbat'  iaatead  of  'afihira 

*  reebat.'  As  to  the  word  *  provost*  in  the 
second  form,  it  seems' to  signify  *  plunder/  and 
perhape  the  print  should  &'*proie*  or  *  proye' 
hiBiead  of  <  provoet'  I  ww  led  to  <this  eon- 
jecturo  by  the  foHowtng  proverb  in  Cotgrave'e 
French  INctiottary,  '  qui  a  le  vilain  u  a  en 

*  proye.*  See  Cotgr.  edit,  of  167S,  voc.  proye* 
However,  in  the  Latin  Entriee  the  word  « pro« 

*  vest'  Is  tinnslated  '  propositum,'  which  m  a 
beibarous  sense  of  tbe  word  msy  be  construed 
tosignify  *  will*or*p|easoro,'  and  will  make 
the  passage  intelligible.   In  some  Bntvies  *  pro- 

*  vest'  is  translated  *  pnepositns ;'  but  this  word 
cannot  be- understood  in  any  sense- that  will 
make  this  use  of  it  intelliglbte. 

The  forms  of  pleading  seisin  of  villein«ser- 
vicse  in  tbe  Latfai  Entries-  are  very  similar  to 
those  ]  have  extracted  from  the  year^booiis* 
SeeRast.Bntr.40l,a. 

(e)  Utt.  sect.  101. 
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feH'siiilitMl;  bring  aMeodible  to  Hm  hdr 
wbcra  tkm  lord  wai  Absolute  owner,  andlrano- 
■■■lili  to  Um  mecntor  wbm  tbe  lord  b«d 
enlj  a  torm of  yoan in  bim(/).  lMt]y»  tbe 
•lavcrjr  eitonded  to  tbe  iMne,  if  both  parenti 
were  WUfliBo,  or  if  tbe  fatber  only  ww  a  villein  ; 
•wr  kw  deriYiag  the  oondition  of  tbe  ebild  from 
that  of  tbe  fatber,  contrary  to  tbe  Roman  law,  i  tt 
wbidi  the  mie  waa^erfia  ^equUur  vetUrtm  (g). 
Tbe  origin  of  villenagn  ia  nrinci' 
X^^Sf^^  pa1ly(A)tobederivedfromtbewai« 
between  our  Britiab,  Saxon,  Danisb 
and  NoffUMn  ancestora,  wbUet  they  were  eon- 
towiinar  fiw  tbe  pomewion  of  this  oonntry. 
JndfnFitoherbert,  in  bis  reading  on  tbe  4th  of 
£dw.  t,  atot.  1.  enlided  Ettenta  «Mn<rtj,  anp- 
peeee  villenm  to  have  oommeneed  at  tbe  Coa- 
Mcift,  by  tbe  diatribntion  then  made  of  the 
fori«iae4  Janda  and  of  the  vanquiahed  inba- 
bitonto  reaident  upon  tbem  (i).  But  there  were 
anny  bondmen  ia  Engknd  before  tbe  Conqnett, 
aa  appenii  by  the  Anglo  Sason  lawa  regnlaliag 
Ihem ;  and  therefore  it  would  be  nearer  the 
traih  to  attribnte  the  origin  of  viVeina,  aaweU 
to  the  preeeding  ware  and  revolutions  in  this 
^,  aa  to  the  cfiaoto  of  tbe  ConifBcet  (ft). 
AAer  the  Conqiiest  many  things 
happily  noacarred,  first  to  ehcek 
the  program  ofdomeeiio  abvery  in 
Englnnd, and  finally  tosnpprem  it.  Tbecrael 
cueiem  of  enslaving  captivca  in  war  being  abo* 
liahnd,  from  that  ume  the  acoesaion  of  a  new 
ace  of  viUeine  was  prevented,  and  the  boma* 
nity,  policy,  and  neuemily  of  the  times  were 
continually  wearing  out  the  anoint  race. 
Sometimes,  no  doobt,  mannmisiions  were  frnsly 
granted;  bntthey  proWMy  weDsmncboftoner 


A.  IX  mi. 


C« 


coMitry, 

TtJOcaacc 


(f)  Bro.  Abr.ViUenage,  60.-^Co.  litt.  117. 
(4l)  Co.  JUtt  193.  AntientI;  our  U#r  aeeou 
havp  been  vnry  unaertiyn  An  tbi^  respect. 
See  Olanv.  lib.  {^,  c.  6.  Mirr.^.  3,  a.  Sd.  firitt 
c  9L    Bnt  tbe  writersin  the  reign  of  Henry 


Ibefithngree,  that  oar  law  was  m  here 
asBtcd  ;  and  from  the  p~ 
was  held  tojbe  a  perem] 


ras  M  nere  repre- 

and  from  the  plea  of  bastardy,  w^cb 

1  to  Jbe  a  peremptory  answer  to  the  aU 

legation  of  villenage  an  eany 


the  reign  of 
JSiward  tbe  3d,"l  co^iecture,  that  the  law 
was  settled  in  tbe  time  of  His  father.  See 
Forteac Laud. Leg.  Angl. c. 49.  JUttt.seot.  Igr. 
..*4S  £.  S,4»and  Bra.  Abr.  ViUenage,  7. 

(k)  I  do  not  aay  wba^y,  beeanse  probably 
themweeeaoeseslaveain  JEnghuid  hatbim  the 
fiistacrival  of  tbe  Saaona;  and  also  they  and 
the  Danee  might  bring  aaase  few  tram  their 
owaeonntry. 

(i)  See  the  eitmot^m  Fitobeibest's  rad- 
ing  m  Barri^gt  Qbfervationa  on  Ant  Stot.  Sd 
edit.  p.  837.* 

(k)  See  Spehn.  Qlom.  voc,  Ijoai  et  Servos. 
Some,  on  Oavelk.  65.  and  the  index  to  Wilh. 
Lig.  Saxon,  lit. 


*  Concerning  tbe  antiquity  of  viHenpge,  see 
aemetbln^  in  «*  A  Diecourw  ef  Tenures,"  aid 
to  be  wntten,by  sir  Walter  Raleigh,  published 
in  Gutoh'a  CoUeqiNiiii.CnitoMb  ifol.  h  p.  M. 


!«,  wa  meeiseonragemeni  oi  ii  ny  me  couna 
'  juatia.  Tbey  alwajs  pranmed  in  favour 
'  liberty,  tbawiog  the  *  onus  urobandi'  upon 
e  lord,  a  well  in  tbe  wcitof  Homine  Reple* 


extorted  during  the  rage  of  the  civil  wais,a 
frequent  befora  tbe  reign  of  Hary  tbe  7tb, 
about  tbe  forme  of  the  conetitotion  of  tbe  suo- 
ceesion  to  the  crown.  Another  ana,  which 
gratly  contributed  to  the  extinction  of  villen- 
age,  wa  the  discouragement  of  it  by  tbe  aurta 
of  juatia. 

the] 

giando,  where  tbe  villein  wa  plaintiff,  »  w 
the  Native  Habendn,  where  he  wa  defen- 
danl(0-     Nonsuit  of  the  tord after  appcaraaen 

(I)  8a  Lib.  Intrat.  176,  a*  177,  b.  &  Ba. 
Abr.  Villenage,  66.  It  seeme  bowaa,  tliat  if 
after  a  Native  Habendo  brought  by  tbe  lord, 
the  villeta,  instad  of  waiting  for  tbe  locd'a 
proeeeding  upon  it,  sued  oat  a  Libertete  Pro« 
banda  to  remove  the  qneetion  of  viUeasge  fo^ 
trial  before  the  juatioa  in  eyrs,  a  the  return 
of  it  he  wa  to  produa  some  proof  of  his  fra 
condition ;  and  that  if  be  failed,  be  and  bif 
pledga  were  amerced.  Birt  this  failure  di4 
not  atitle  thekHtl  to  ay  benefit  from  his  Nn« 
tivo  Habendo,  ad  therefore,  if  be  proceeded 
w  it,  ad  aold  not  |Nnovn  the  viUaage,  the 
judgmat  wa  for  the  villein ;  a  if  tbe  lonl  dii 
imt  praccd,  a  nonsuit,  which  wa  aqpnlly  fata) 
to  the  lord's  chum,  p9»  the  neccasary  cenas^ 
qwena.  Sa  47  H.  3.  It.  Dev.  Fits.  Abiv 
Villenage,  39.  In  truth,  tbe  requisition  of 
nvn^f  from  the  viUeb  a  the  Libertete  Prst- 
Bnnda»  ad  the  amercemat  for  wat  ef  it, 
aeem  to  have  bca  mero  foi;m ;  for,  a  Fitp^ 
hcrbert  avsi  in  explaining  thn  effect  of  tbe 
Libef^ite  Probada*  «' the  record  shall  he  sent 
before  the  jatica  in  evra,  and  the  lord  aball 
declare  thirewa,  and  the  villein  aball  maiM» 
hb  defence  ad  plad  tbcvnnnto,  ad  tbe  villein 
shall  not  declare  upon  thn  writ  de  Libertetp 
Probanda,  nor  aball  ay  thing  be  done  there- 
npa ;  fa  that  writ  ia  but  n  Sopecsedea  to 
arceaa  for  ^be  time,  and  to  affjoum  the  recoqd 
and  the  writ  of  Nitivo  Habendo,  before  the 
justicainevre."  Pits.  Nat.  Br.  77.  JO.  Upon 
the  whole  therefore  it  may  I  think  he  alel|y 
anerted,  that  in  all  cMtm  of  xiUenage  tba 
*  Onw  pcobapdi'  via  laid  npoo  tfa^  lord. 

The  averal  i;eni4^(a  aSito«t  ad  for  oa 
cUimed  ,as  yt  villein  are  now  so  little  under- 
stood, that  perbape  a  abort  acauot  of  them 
mfy  be  aco^teble ;  more  jiarticularly  as,  by 
a  rwbt  cqnoeption  of  them,  it  will  beniore  eay 
to  determine  a  the  ibra  of  tbe  aigumeqt 
drawn  against  4lie  wvival  of  slavery  from  the 
rola  concerning  vSlleoage. 

The  lord'a  remedy  fqr  a  fugitive  villein  wa, 
either  by  seizure,  or  by  suing  out  a  writ  ef 
Nativu  Habeudo,  or  Neitiy,  aa  it  is  ama- 
tima  ailed. 

1.  Jfthe  lord  seised,  the  villein's  moHt  ef- 
/ectoal  mode  of  reavering  liliert^f  wa  by  tl^ 
writ  of  .Homia  Beplegiaodo ;  ««hjcb  bad  lerat 
advaUge  ov^r  the  writ  of  Habtfav  Corpus. 
In  the  Habea  Corpna  tbe  rrtum  cimuut  be 
antated  by  pleading  agaiat  ttie  truth  of  it, 
ud  ansequently  on  n  #9btu  C<orpa  the 
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in  a  Nfttifo  Habendo,  which  was  the  writ  for 
asserrinf^  the  title  of  slar^ry,  was  a  baf  to  an- 
other NattTo  Habendo,  and  a  perpetaal  etifraD«» 
t^hiaemeDt ;  but  nonsait  of  the  villein  after  ap- 
pearance in  a  Libertate  Ph)bandai  which  was 
oneof  the  writs  for  asserting  the  claim  of  liberty 
against  the  lord,  was  no  bar  to  another  writ  of 
the  like  kind  (In),  If  two  plaintifib  joined  in  a 
Nativo  Habendo,  nonsait  of  one  was  a  non^it 
of  both;  but  it  was  otherwise  in  a  Libertate 

qaestion  of  liberty  cannot  g^  to  a  jaty  for  trial ; 
though  indeed  the  party  making  a  false  return 
i*  liable  to  an  action  for  damages,  and  punish- 
able by  the  Court  for  a  contempt;  and  the 
Court  will  hear  affidavits  against  the  truth  of 
the  returb,  and  if  not  satisfied  with  it  r^tor^ 
the  party«  to  his  liberty.  Therefore,  if  to  a 
Habeas  Corpus  villenage  was  returned  as  the 
tianse  of  detainer,  the  person  for  whom  the  writ 
Was-sded  at  the  utmost  could  'only  have  ob- 
tained his  liberty  for  <he  time,  and  could  not 
lifave  had  a  reguhr  and  final  trial  of  the  ques- 
tftm.  'But  in  the  Homine  Replegiando  it  was 
iftthierwise  $  for'  if  vtllenage  was  returned,  an 
A4ias  issued  directing  the  sheriff  to  replevy  the 
party  on  his  giving  security  to  answer  the 
claim  of  tillehage  afterwards,  and  the  plaintiff 
might  declare  for  fiilse  imprisonment  and  lay 
•damages,  and  on  the  defendant's  plesding  the 
^illeuage  had  the  same  opportunity  of  contest* 
ing  it,  as  when  iinpleaded  by  the  lord  in  a 
Native  Habendo.  See  Fitsh.  N.  Br.  66.  P. 
«  Lib.  Intrat.  176,  a.  177,  b.  • 

8.  If  the  lord  sued  out  a  Nativ o  Habendo, 
md  the  vHlenage  was  denied,  in  which  case 
the  sheriff  could  not  sei^e  the  villehi,  the  lord 
^as  then  to  enter  his  plaint  in  the  county 
court ;  and  as  the  sheriff  was  not  allowed  to 
try  the  question  of  Vill«nagein  his- couH,  the 
lord  could  not  have  any  benefit  fVom  the  writ, 
withbut  removing  the  caiise  bv  the  i^rit  df 
Pone  Tnto  the  King^-bench  or  Cfomraon  Plelis. 
rPor  the  count,  pleading  and  judgment  in  the 
Nativo  Habendo  affler  the  removal,  see  Rast. 
Entr.  436, 437.] '  It  i^to  be  observed,  that  the 
lord^s  right  of  s^ure  trontinn^  notwithstand- 
ing his  havmg  sued  out  a  Nativo  Hmbendo, 
unless  the  villdn  brought  a  Libertate  Probanda. 
This  writ,  which  did  not  lie  except  upon  a 
Mativo'  Habendo  previously  sued  out,  was  for 
removal  of  the  lord's  plaint  in  the  Nativo  Ha. 
bendo  for  trial  b<bfore  the  justices  in  eyre  or 
those  of  the  Ring's -bench,  and  also  for  pro- 
tecting the  villein  from  seizare  in  the  mean 
time.  This  latter  effect  seems  to  have  been 
the  chief  reason  for  suing  out  the  Libertate 
Probanda ;  bnd  therefore  -  after  the  35th  of 
£dw.  3,  Stat.  5,  c.  16,  which  altered  the  com- 
mon law,  and  gives  a  power  of  seizure  to  the 
lord,  notwithstanding  the  pendency  of  a  Liber- 
tate Probanda,  that  writ  probably  fell  muck 
hito  disuse,  though  subsequent  cases,  in  which 
ft  was  brought,  ar&  to  be  fonnd  in  the  year- 
books. See  Fitzh.  Nat.  77,  to  79,  and  1 1  Hen. 
4,49. 

(9h)  Co.JJii.  139. 
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Probanda  (n).  The  lord  could  not  prosecute  for 
more  than  two  villeins  in  one  Nativo  Habendo ; 
but  any  number  of  villeins  of  the  same  blood 
might  join  in  one  Libertate  Pn0)anda  (o).  Ma- 
numissions were  inferred  from  the  slightest 
circumstances  of  mistake  or  negligence  in  the 
lord,  from  every  act  or  omission  which  legat 
refinentent  could  strain  into  an  acktobwledg-> 
ment  of  the  villein's  liberty.  If  the  lord  vested 
the  ownership  of  lands  in  the  villein,  received 
homage  from  him,  or  gave  «  bond  to-  htm,  he 
was  enfranchised.  Suffering  the  rillein  to  bo 
on  a  jury,  to  enter  into  religion  and  be  pro- 
fessed, or  to  stay  a  year  and  a  day  in  ancient 
demesne  without  claim,  were  enfranchisements. 
Bringing  ordinary  actions  against  him,  joining 
with  him  in  actions,  answering  to  bis  actions 
without  protestation  of  villenage,  iniparlirig  in 
them  or  assenting  tohis  imparlance,  or  suffer- 
ing him  to  be  Touched  without  counter- pleadin|f 
the  Toucher,  were  also  enfranchtsementi 
by  implication  of  law  (p).  Most  of  ttie  con- 
structive manumissions  I  have  menttotted  were 
the  received  law,  even  in  the  reign  of  the  first 
Edward  {q).  I  haVe  been  the  more  particular 
in  enumerating  these  instances  *of  extraordinary 
fiivour  to  liberty ;  because  the  anxiety  of  our 
ancestors  to  emancipate  the  ancient  villeins,  so 
well  accounts  for  the  establishment  of  any  rules 
of  law  calculated  to  obstruct  the  introduction  of 
a  new  stock.  It  was  natural,  that  the  aame 
opinions,  which  influenced  to  disoonnlenance 
the  former,  should* lead  to  the  prevention  of 
the  latter. 

I  aball  not  attempt  to  follow  vil- 
lenage In  the  several  stages  of  its    JJ^^pIlS?* 
decline ;  it  being  suflkient  here  to 
mention  the  time  of  its  extinction,  whicb,  ae 
all  agree,  happened  about  the  'latter  end  of 
Elizabeth's  reign  or  soon  afler  the'acc^ssioD  of 
James  (r).    One  of  the  last  instances,  in  which 
villenage  was  insisted  upon,. was  Crouch's  case 
reported  in  Dyer  and  other  books  (t).    An  en- 
try having  been  mlide  by  one  Butler  on  some 
lands  purchased  by  Crouch,  the  question  was,  ^ 
whether  he  was  Butler's  Tillein  regardant;  . 
and  on  two'  special  verdicts,  the  one  in  eject- 
ment Minh.  9th  and  lOHi  EUz.  and  the  other 
in  assize  Easter  ilth  Bliz.  the  clirim  of  vil- 
lenage waa  disallowed,  One  of  the  reasons  given 
for  the  judgment  in  both  being  the  want  ef 
seizing  of  the  villein's  person  within  60  {t) 
years,  which  is  the  tinoe  limited  by  the  S9d  of 
Hen.  8,  chap.  %  in  all  cases  of  hereditamenta 


(n)  Co.  Litt  139. 

(o)  Fitsh.  Nat.  Br.  78,  C.  D. 

(p)  See  Litt.  sect  SOS  to  S09,  and  9  Ro. 
Abr.  735, 736,  and  737. 

(q)  See  Britt.  cap.  31,  and  Mirr.  cap,  S, 
sect.  38. 

(r)  See  sir  Thomas  Smith's  Commonwealth, 
b.  8,  c.  10,  andBarringt;^Observ.  on  Ant.  Stat. 
$d  ed.  p.  S38. 

(s)  See  Dy.  866,  pi.  11,  and  883,  pi.  38. 

(t)  Accord.  Bro.  Read,  on  the  Stnt.  of 
Limiial.  38  Hen.  8,  page  17. 
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claimed  by  pmeriptioii  (n).  This  ii  g^nenUy 
Mid  to  h«Te  been  the  lett  case  ef  fillcnage ; 
but  there  are  foar  sobseqaent  casei  in  print. 
One  fi/te  in  Hilary  18th  of  Elisabeth  (v) ; 
another  was  a  judgement  in  JBaster  1st  of 
James  (jr) ;  the  third,  which  was  never  deter- 
mined, happened  in  Trinity  8th  of  James  (y) ; 
and  the  fourth  was  so  late  as  Hilary  15th  of 
James  {s\  From  the  15th  of  James  the  Ist, 
beings  more  thsn  150  years  ego,  the  claim  of 
▼illenage  has  not  been  heard  of  in  oor  courts 
of  justice ;  and  nothings  can  be  more  notorioos, 
than  that  the  race  of  persons,  who  were  once 
the  objects  of  it,  was  about  that  time  com- 
pletely worn  out  by  the  continual  and  united 
operation  of  deaths  and  manumissions. 

Bot  though  rillenage  itself  is  obsolete,  yet 
fortunately  those  rules,  by  which  the  claim  of 
it  was  regulated,  are  not  yet  buried  in  oblirion. 
These  the  industry  of  our  ancestors  has  trans- 
nttted ;  nor  let  us  their  posterity  despise  the 
rererend  legacy.  By  a  strange  progress  of 
human  aifairs,  the  memory  of  slavery  expired 
now  furnishes  one  of  the  chief  obstacles  to  the 
introduction  of  slarery  attempted  to'be  rerired ; 
mnd  the  Tenerable  reliques  of  the  learning  rf- 
latire  to  Ttlleoagei  so  long  consigned  to  gratify 
the  inrestigating  curiosity  of  the  antiquary,  or 
used  as  a  splendid  appendage  to  the  orna- 
ments of  the  scholar,  most  now  be  drawn  forth 
from  their  faithful  repositories  for  a  more  noble 
purpose;  to  inform  and  gnide  the  sober  judg- 
ment of  this  Court,  and  as  I  trust  to  preserve 
this  country  from  the  miierietof  domestic  sla- 
very. 

Littleton  (dS  says,  every  villein 

is  either  a  villein  by  title  of  pre- 
_^ seription,  to  wit  that  be  mid  his  an^ 

cestors  hsve  been  villeins  time  out 
of  meniory,  or  be  is  a  villein  by  his  own  con- 
fession in  a  court  of  record.  And  in  another 
place  (b)j  his  description  of  a  villein  regardant 
and  of  a  villein  in  gross  shews,  that  title  can- 
not be  made  to  either  without  prescription  or 
coofelsion.  Thne  whereof  no  memory  runs 
to  the  contrary,  is  an  Inseparable  incident  to 
every  prescription  (c) ;  and  therefore,  according 
to  I^ttleton's  account  of  villenage,  the  lord 
mnat  {irovethe  slavery  ancient  and  immemo- 
rial ;  or  the  villein  mqst  solemnly  confess  it  to 
be  80  in  a  court  of  justice.  A  still  eariier 
writer  lays  down  the  rule  in  terikia  equally 

(u)  BefN^this  statute  of  Hen.  the  8th,  the 
time  of  limitation  seems  to  liave  been  the  coro- 
nation of  Hen.  3,  as  appears  by  the  form  of  the 
NatifoHabendo ;  though  in  other  writs  of  right 
the  tiroitation  by  81  B.  1,  c  39,  was  from  the 
commeneement  of  the  reign  of  Ricfa.  the  Ist. 

(»)  See  Co.  Eotr.  406»  b. 

(r)  Yelv.  f . 

(y)  This  case  ia  only  to  be  f>nnd  in 
Hoflrbca*s  AbridgmeBti  tit.  Villenage,  nl.  S3. 

(z)  Noy,  ar. 

(m)  Sect.  175. 

CO  ^^^-181,  t89,lel8i;. 

(€)  Lilt.  wot.  170* ' 


ror 
nakiaf  dtlc 
to  a  f  iilew 


ifiong.  No  one,  says  Brittoo  (d),  can  be  a  villein 
except  of  ancient  nativity,  or  by  acknowledg* 
meiit.  All  the  proceedings  in  cases  of  villenage, 
when  contestHi,  conform  to  this  idea  of  remote 
antiquity  in  the  slavery,  and  are  quite  irrecon- 
cileable  with  one  of  modern  coromeocement. 

1.  The  villein  in  all  such  suits  {c)  between 
him  and  his  lord  was  stiled  nativus  as  well  as 
vUlanut;  our  ancient  (/)  writers  describe  a 
femsle  slave  by  no  other  name  than  that  of 
neif ;  and  the  technical  name  of  the  only  writ 
in  the  law  for  the  recovery  of  a  villein  is  equal- 
ly remarkable,  being  always  rallid  the  Natiro 
Habendo,  or  writ  of  neifty.  This  peculiarity 
of  denomination,  which  implies  tbst  villensge 
is  a  slavery  by  birth,  might  »erha|is  of  itself  be 
deemed  too  slight  a  foundation  for  any  solid 
argument ;  but  when  combioed  with  other  cir- 
cumstances more  decisive,  surely  it  is  not 
without  very  considerable  force. 

S.  In  pleading  villensge  where  it  had  not 
beto  confessed  on  some  former  occasion,  the 
lord  always  founded  his  title  on  prescription. 
Our  year  books,  and  books  of  entries,  are  full 
of  the  forms  used  in  pleailiiig  a  title  to  villeina 
regardant.  In  the  Homine  Rei»le^iando,  and 
other  actions  where  the  j>lea  of  villeoage  was 
for  the  purpose  of  shewing  the  plaiiiiiff's  dis- 
ability to  sue,  if  the  villein  was  ret^ardant,  thn 
defendant  alledged,  that  he  was  seized  of  such 
'a  manor,  and  that  the  plaintiff  and  his  aogestort 
had  been  villeins  belonging  to  the  manor  time 
oitt  of  mind,  and  that  the  defendant  and  hin 

fincestOTs  and  all  those  whose  estate  he  had  in 
he  manor,  hsd  been  seized  of  Ibe  plaintiff  and 
all  his  ancestors  as  of  villeins  belonging  to  it  (g). 
In  the  Native  Habendo  the  form  of  making 
title  to  a  villein  regardant  was  in  substance  the 
same  (A).  In  fact,  regardancy  necessarily  im- 
plies prescription,  being  where  one  and  his  an- 
cestors have  l>een  annexed  to  a  manor  time  ont 
of  the  memory  of  man  (»).  As  to  villeins  in  gross, 
the  cases  relative  to  them  are  very  few ;  and  I 
am  inclined  to  think,  that  there  never  was  any 
great  number  of  them  in  England.  The  an- 
ther of  the  Mirroir  (A),  who  wrote  in  the  reign 
of  £d  ward  the  Sd,  only  mentions  villeins  regard- 
ant: and  sir  Thomas  Smith,  who  was  secre- 
tary of  state  in  the  reig^  of  EdwanI  the  6tb| 
says,  that  in  his  time  he  never  knew  a  villein 
in  grass  throaghout  the  realm  (/).    However, 

(d)  *  Nul  ne  poit  estre  villeyn  Ibrsque  de 
'  aoncienoe  nativite  on  par  recognizance.* 
Britt.  Wing.  ed.  cap.  31,  p.  78. 

(e)  See  the  form  of  the  writs  of  Nativo  Ha- 
bendo and  Libertate  Probands,  and  also  of  the 
Alias  Homine  Replegiando,  where  on  the  first 
writ  the  sheriff  returns  the  claim  of  villenage. 

(f)  Brit.  cap.  31 6c  Litt.  sect.  idO. 

*  (g)  i^  ^^'  £■>*■'•  ^^«  Homine  Reple« 
giamio,  373,  &  Lib.  Jntrat.  56. 

(h)  See  the  form  in  Lib.  Jntrat.  97,  &  Rut 
Entr.-401. 

(i)  This  is  agreeable  to  what  Littietoo  aayn 
in  s#ct.  189.  (k)  Mirr.  c.  S,  §  38. 

•    (I)  Smith's  Commooweahhy  b.  S|  c.  10. 
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•fter  a  fcMif  iMrcb,  I  do  find  pimt  in  tbe  y«ti^ 
'  bookiy  where  the  form  of  alkagiog  ? illeM|pe  io 
gross  is  expreited,  not  in  fullternM,  trot  iua 
general  wa^  ;  and  in  dl  Uie4»8ea  I  have  yet 
seen,  the  villenage  ia  alledged  in  the  anoestora. 
of  the  |>er80tt  agunst  whom  it  wa«  pleaded  (ai)» 
and  in  one  of  them  the  words  *  tuna  heyond 
memory'  (n)  are  added.  But  if  preeedaots  had 
been  wanting,  the  aatbarity  of  Littletoo*  ac<^ 
€ordbg  to  whom  the  title  to  ? illenage  of  each 
kind,  unless  it  has  been  confessed  most  be  by 
nrescri^tioo,  would  not  have  left  the  least  room 
for  supposing  the  pleading  of  a  prescription 
lesa  necessary  on  the  claim  of  Tilleins  in  gross 
than  of  those  regardant 

S.  The  kind  of  evidence,  which  the  law  re« 
quired  to  prove  viUenage,  and  allowed  in  dis- 
proof of  it,  is  only  applicable  to  a.  slavery  in 
blood  and  family,  one  uainterraptedly  traoa- 
mitted  through  a  long  line  of  ancestors  to  the 
person  against  whom  it  was  all^fed.  On  the 
lord's  ptft,  it  was  necessary  that  he  shoald 
prove  the  slavery  against  bis  villein  by  other 
villeins  of  the  same  blood  (o),  such  as  were 
descended  from  4he  same  common  male  stock, 
and  would  acknowledge  thems^ves  villeins  to 
the  lord  ( p  ),  or  those  from  whom  he  derived 


fin )  See  1 K  S,  4.-5  E.  «,  15.— f  E.  2, 
943,  &  11  £.3, 344.  InlS  E.  4, 2,  b.  pi.  4,  & 
3  b.  pi.  11,  there  is  a  caae  in  which  viUenage  in 
gross  is  pleaded,  whei^ooe  became  a  vilJ^n  in 
gross  by  severaooe  from  the  manor  to  which  he 
bad  been  regardant.  Thia  being  the  only  43ase 
of  the  kind  I  hai«  met  wilh»  1  will  state  ao 
maeh  of  it  from  the  year-book  as  is  necessary 
to  shew  the  manner  of  ^ieadh^.  In  trespass 
the  defieadant  pleads,  that  a  manor,  to  which 
the  plaintiff's  lather  was  a  villein  regavdant, 
was  giv^n  to  an  ancestor  af  the  defendant  in 
taU;  and  that  the  manor  descended  to  Cecil 
and  Catharine;  and  that  on  parlitioa  between 
tbesn,  the  villein  with  some  lends  was  allotted 
to  Cecil,  and  the  manor  Is  Catharine ;  and  then 
the  4lefendaiit  oonveyed  the  ailieia  iram  Cecil 
tobimselfasheir. 

(n)  11  R.  S,  JI44. 

fo)  See  Bra.  Abe.  riUeBMe,  66  Jiitt.  Br. 
87,  a.  Old  Net.  Biu  4S«  b.  Fits.  Abr^ille- 
nage,  3S,  30.  A  bastasd  was  not  receivable  to 
prove  vittenase,  IS  £.  1.  IL  IMovth.  Fitnh. 
Abr.  S6t  &  Bntt.  Wing,  edit.^,  a. 

{p)  in  FitnberbentW  Nalara  Breaium»  .79. 
B.  It  is  said,  ^at  ^he  <witnesseB  must  acknow- 
ledge themselveaidlleioB  lo  tbeiplaioAiff  in  the 
Native  Habendo;  <and  tbare  aee  many  aatho- 
rities  whioh  favour  the  opinian.  Bee  CUanv. 
lib.  5,  c.  4.  Bvitt  Wing.ied.  81t  >•  t9  Ban.  0, 
82,  b.  Old  Tenures,  chap«  l^itlenage;  and 
the  form  in  ^bioh  the  ooofenion  of  nilknage 
bv  tbe  plaintiff's  wilnesaes  is  raoorded,  in  Ant. 
£ntr.  tit.  Native,  iilabendo,  401,  a.  Howavarji 
it  niust  he  iconfeased,  that  in  Fitahediert.the 
opinion  is  delivered  with  a  qtutre;  andjtiaao 
inreoonctlaMe  tvtfth  thedatd'a  right  of  igvantittg 
Tilleine,  as<it  wataled  hy  Littleton^  «Kt.  tti^i 
that  I  will  imtinuit  npnn  it  Jmte. 


hie  titia;  and  at  least  two  witMaHa(f)  af  thin 
description  vera  reqaisita  far  the  purptaa. 

'  ^        1 11  ..  I    I  ■ ■    .,, 

(q)  Fitnb.  Nat  Br.  78,  UiH  Fitnh.Abr. 
Villenage,  SQ  &  sr.^Also  Britton  saya,  *  nn 

*  qMsle  eanna  phisura  nest  mia  receivable.* 
Bntt  Wiagala's  ed.  p.  82.  It  ia  remfirkabla. 
that  femalmi  whether  sole  or  roarried»  were,  not 
reeeivabia   to  prove  villenage  against  men, 

<  Sannk  de  on  home  ne  puit  ne  doit  estre  trie 

<  par  feoMnes.'  Britt.  Wing.  ed.  p.  82.  Tha 
re^on  assigned  is  more  aatieot  than  polite.  It 
is  said  to  £b  '  pur  lonr  firaylte,'  and  alsoba*- 
cause  a  man  '  est  plots  digoe  person  que  tmo; 
*feme'  13  £.  1.  Filzh.  Abr.  Tillanage,  37«* 

*  «*  Antiently  in  Scotland  tbe  tesUmony  of 
women  wa»  not  admitted  ia  any  case.  *  Ana 
«  woman  may  not  pass  upon  assiamar  be  witnem» 

*  nather  in  ony  instrument  or  contract,  nor  nit 
'  for  preiving  of  aoe  persoun's  age.  NevertlMH 
'  lem  gif  thair  be  ony  coatiaverser  tniching  the 

*  age  of  ony  persouo,  tha  mother  or  the  nuvice 

<  may  be  ressavit  as  witoessis  lor  preiving  Ifaair* 
<of.*»    Bailbmr's  Praoticfca,  p.  378. 

"  By  our  constant  usage,  wooaen  are  not 
admitted  as  iostrnmentary  witnesseSv  and  aa 
universal  custom  is  law,  so  I  doiibt  not  bnt  it 
wUl  he  a  nullity  in  any  writing  that  is  attested 
by  witnesses,  who  are  both  or  even  one  of  them . 
waaien.  And  though  the  act  iMl,  mentions  a 
eubscribiag  witness  with  the  masculine  particle 
(be),  yet  that  without  ^e  subseouent  uasge  ia 
not  exclusive  of  women."  Bankton's  Inst.  b. 
1,  tit.  1,  sect.  7. 

«*  Of  old,  women  wese  rejected  in  most  cases, 
but  they  are  for  most  part  admitted^  unless 
where  the  parties  ought  to  have  called  wit- 
nesses, for  liien  tb^y  have  themselves  to  blame 
thaf  did  not  make  use  of  others ;  and  thereloft 
women  are  ahofe^her  incompetent  wilnessca  to 
deeds  of  parties,  testaments,  or  instruments  aC 
oolaries."    Bankton,  book  4,  tit.  33>  s.  $0. 

Bo  Stav  (book  4,  tit.  43,  s.  9«)aays,  thai  m 
civil  cases  women  ana  not  to  be  admitted  aa 
witnesses,  axo«nt  neoesmry. 

Bu-  George  llackenade  (Probation  by  Wit- 
nmsefl)aays,  **  Women  reguhriUr  are  not  wit* 
nnisasi  nefltber  in  aivil  or  criminal  casca  with  jms,- 
tier  ahttuM  they  aaafcaas  much  fiulh  with  us,  sis 
crisiimi/i6iM.  The  reaaon  why  wamen  an«Xi« 
eluded  fram  witnessing!  most  be  either  that 
they  are  aubject  to  too  much  compassion,  and 
80  aqgbt  ACt  to  be  naora  receined  in.crimiiiai 
calm,  than  inanf  civil  casee;  .or  else  the  laar- 
•was  nnwiUing  to  tionhle  them,  aail  ihoiight 
it  might  kam  them  too  much  aonfldenacb  Md 
make  them  aulgect  ta  too  much  hmUmHtf 

with  men,  and  stranffsrs,  if  they  \ 

toted 
alh 

Eiahina  (haok  4,  tit.  2,  i 
«s,  that  women  wei^  rather  i 
barred  from  giving  testtmooy. 

Of  the  progrem  of  the  relazalion  of  this  mla 
i  know  not  of  any  ciccumstantial'liistanr. 

Mr.  Hume  (Comm,  chap,  tf ,)  attdlu.  9»f* 


to  vague  up  and  down  at  all  adusls,  ^pao 
saaions."  See  his  Criminals,  title  f6,e.  4. 
2IK,)  iuilrttats 
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Nay»  io«triel  «m  the  law  in  iMs  ff«ap«Dt»  tfial 
in  the  Natiio  Habeodo  tba  MSMidaDl  waa  mH 
M%e4  to  pkad  to  the  otana  of  TiDanage,  oa- 
leot  the  lori  at  the  time  of  dtedarisg  on  his 
title  broogfa  t  hia  witneaM  with  him  into  oonrt, 
•ml  th^  aeknowleifcd  tfacmflalvet  tUleiaa, 
nnd  aweie  to  their  cenwmgninfey  ^ith  the  de- 
feadvit  (r) ;  and  if  the  jphuntiir  Ailed  in  ad- 
dndDg^  mch  previeoa  evidanee,  the  judgawnt 
of  theeooftwea^thatlhe  defendant  afaonM  be 
free  ler  eeer,  and  the  plaintiff  waa  aaerced  for 
hie  false  elaim  {$),  In  other  aotiooa  the  pro- 
duetionof  tnit  or  witnenee  by  the  plaintiff, 
prenevily  to  the  defeodit'a  pleadinirf  fell  into 
diame  soawtime  in  the  rei|^  of  Edward  the 
third;  and  ever  tinoe,  the  entry  of  ench  pro* 
dnetion  en  the  fells,  of  the  ooort  has  been  mere 
ibnn,  being  nlwaya  wilh  an  &e.  and  wkhont 
n«nng  the  witneeses.  Bnt  in  the  Natiro  Ma- 
bende  the  aetval  prednelien  of  the  anit,  and 
aleotbe  ezaniination  of  then,  unless  the  delen- 
dant  rekflnsed  {i)  it  in  ooort,  eentinned  to  be  in* 
dispensable  cren  down  to  the  time  when  vil- 
kiiage  (»)  expired.— 4Boch  was  tbeeert  of  tm- 
timony,  by  which  only  the  lord  coold  support 
the  tide  of  slaveiy ;  nor  weie  the  means  of  de- 
fence on  the  part  of  the  Tillein  less  rcmatlKsble. 
If  be  ooold  pro? e  that  the  slavery  wss  not  in 
his  blood  end  family,  be  indtled  himself  to  li- 
berty. The  nnthor  of  the  Mirroir  (w)  ex^ 
prenly  says,  tbat.proof  of  a  free  atoek  was  an 
eflfectnal  defence  against  the  claim  of  t illensge ; 
nod  oven  in  tiie  time  of  Henry  the  seeend  the 
hwr  of  England  was  in  tbia  respect  the  same, 
aa  appears  by  the  words  of  Glanville.  In  his 
chapter  of  the  trial  (jr)  of  liberty,  he  aays,  that 


(r)  Fits.  Nat.  Br.  78,  H.  Filsh.  Abr.  Ville- 
nege,  S3  Lib.  Innnt.  97.  Rest.  Entr.  401. 
Reg.  Br.  87. 

($)  In  Pitnh..Abr.  Villenage,  38,  there  is  an 
instance  of  snob  a  jndgnient,  merely  for  tbe 
platntiff'a  faitare  in  the  prodoctien  of  bis  wit- 
nesses at  the  time  of  declaring  on  bb  title. 
'  (i)  See  19  H.  6, 88  b.  a  case  in  which  the 
defendant  relesees  tbecocaminatioa  of  the  suit. 

(u)  Tbe  last  entry  in  print  of  the  proceed- 
ings in  a  Natlvo  Habendo  contains  the  names* 
of  the  aeeta  or  anit  prsdnced,  and  their  adcnow- 
ledgoMnt  of  villeusge  en  oath.  See  the  case 
of  Jees^  against  Finch,  Hill.  18  Eliz.  C.  B. 
Co.  Entr.  406,  b.  (w)  Mirr.  c.  S,  §  38. 

(x)  Gfauiv.  lib.  5,0.4. 

nett  (Treatise  on  var.  branch,  of  the  Crim.  Law 
of  SeotlBad,  chap.  17,)  have  cited  several  oases, 
and  quoted  other  antfaorities,  from  which  it 
appews  that  tbe  role  was  reoognined  to  so  late 
a  period  as  the  begioniog  of  tbe  18th  oentnry. 
It  is  now  abrogated  (how  or  when  I  have  not 
seen  distinctly  stated)  *•  except*'  says  Mr.  Bur- 
nett, *'  io  tbe  ease  of  inttrumcntaiy  witoesses, 
where  women  are  in  practice  still  excluded. 
I  know  of  00  case,  however,  where  this  point 
was  ever  argued,  or  received  a  decision :  aud  it 
is  doubtful  whether  eooh  an  oliijection  would 
now  be  ausiained." 


tfaepeieonelaimingitshaUpiodooe  <ploresde 
proximis  et  eonstnguineis  de  eodem  slipite 
undo  ipse  exierat  exeuntes ;  per  quorum  liber- 
tates,  si  fuerint  in  enrift  reoognitie  et  probate, 
liberabitnr  k  jugo  servitutis  qai  ad  libertstem 
procfaimator/  Bat  tbe  special  defences  which 
the  law  permitted  against  villensge  are  still 
more  observable;  and  prove  it  beyond  a  con- 
tradiction to  be  what  the  anther  of  the  Mirroir 
emphatically  stiles  it  (y),  a  slavery  of  so  grest 
an  antiquity  that  no  free  stock  can  be  found  by 
human  remembrance.  Whenever  tbe  lord 
aned  to  recorer  a  villein  by  a  Native  Habendo, 
or  aUedged  villenage  in  other  actisns  as  a  dis- 
ability to  sne^  tbe  person  claimed  as  a  villein 
might  either  jAetA  generelly  that  he  was  of 
fVee  condition,  and  on  llie  trial  of  this  general 
issne  avail  himaelf  of  erery  kind  of  defence 
wluoh  Ihe  kiw  permits  against  villenage  ;  or 
he  might  plead  specisiry  any  single  fact  er 
thing,  which  if  true  waa  of  itself  a  legal  bar  to 
the  chum  of  viU^sge,  and  in  that  case  the 
lord  was  com|ieUable  to  answer  tbe  epecial 
matter.  Of  th»  epecial  kind  were  tbe  pleas  of 
bastardy  and  adventif.  Tbe  former  was  an  sl- 
legation  by  the  anpposed  villein  that  either  bim- 
self  or  bis  father,  grand-fotber  or  other  male 
ancestor,  was  bom  ant  of  matrimony ;  and  this 
plea,  however  remote  tbe  ancestor  in  whom 
the  bastardy  was  alleged,  was  peremptory  to 
the  lord ;  that  is,  if  true  it  destroyed  the  claim 
of  villenage,  and  therefore  the  lord  oonld  only 
sopport  his  title  by  denying  the  fact  of  bastsrdy. 
Tbia  appears  to  nave  been  the  law  from  a  great 
variety  of  the  most  ancient  anthorities.  Tbe 
first  of  them  is  a  determhied  case  so  early  aa 
the  Idth  of  Edward  tbe  second  (s),  and  in  all 
the  subsequent  cases  (a)  the  doctrine  is  received 
for  law  without  onoe  oeing  drawn  into  ques- 
tion. In  one  of  them  (6)  the  resson  wbv  baa^ 
teidy  is  a  good  plea  -in  a  bar  against  villenage 
is  expressed  in  a  very  peoolhtr  manner ;  m 
the  words  of  the  book  are,  **  when  one  claima 
any  man  as  bis  villein,  it  shall  be  intended  al- 
ways that  he  is  his  villein'  by  reason  of  stock, 
and  this  isthe  reason  tbst  there  shall  be  an  sn- 
swerto  tbe  specfad  matter  where  he  allegea 
bastardy ;  because  if  his  ancestor  waa  a  Inuh 
tard,  he  can  never  be  a  vUlcin»  unless  by  anb- 

(y)  *  Est  subjection  issuant  de  cy  grand  an- 
^tiqotte,  que  nol  franke  ceppe  purra  estre  trove 
*  per  humaae  remembraooe;'  Mirr.  c.  S, 
§  88. 

(m)  XS  E.  8,  408. 

(a)  Hill.  19  E.  S.  Fitzh.  Abr.  Villenagi^ 
a8.--39  E.  3,  36.— 43  E.  8,  4.— 19  Hen.  8» 
11  dc  13.— 19  Hen.  8,  17.— Old  Tenome, 
chap.  Villenage.— Co.  Litt.  18$,  a.  In  the 
case  19  H.  6,  17,  there  is  something  on  the 
trial  6f  bsa^y  in  oases  of  villenage,  explain- 
ing when  it  shall  be  tried  by  the  bishop's  oerti- 
ficate  and  when  by  a  jury.  See  on  the  nme 
subject  Fitzh.  Abr.  Villenage,  38,  &  Lib.  Intrat 
85,  a.  which  latter  book  coataias  the  record  of 
a  case  where  the  trial  waa  by  the  bishop. 

(b)  43E.3,4. 
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•eqaent  acknowledgment  in  a  ooart  of  record^* 
The  force  of  this  reason  will  appear  fully  on 
recollection,  that  the  law  of  England  always 
derives  the  condition  of  the  issue  from  that  of 
the  father,  and  that  the  father  of  a  hsstard 
beinff  in  law  uncertain  (c),  it  was  therefore  im- 
possible to  prove  a  bastard  a  slave  by  descent. 
In  respect  to  the  plea  of  adventif,  there  is  some 
little  confusion  in  the  explanation,  our  year- 
books give  US,  of  the  persons  to  whom  the  de* 
•cription  of  adventif  is  applicable ;  but  the  form 
of  the  plea  will  best  shew  the  precise  meaning 
of  it.    It  alledged  (d)y  that  eitlier  the  peraon 
himself  who  was  claimed  as  a  villein  regardant 
to  a  manor,  or  one  of  liis  ancestors,  wss  born  in 
a  «ounty  different  from  that  in  which  the 
manor  was,  and  so  was  free,  which  was  held 
to  be  a  necessary  conclusion  to  the  plea.   This 
in  general  was  the  form  of  the  plea,  bnt  some- 
limes  it  was  more  particular,  as  in  the  follow- 
ing case  (f).     In  trespass,  the  defendant  pleads 
that  the  plaiotiff  is  his  villein  regardant  to  his 
manor  of  Dale ;  the  plaintiff  replies,  that  his 
great-grandfather  was  born  in  C,  in  the  county 
of  N,  and  from  thence  weot  into  the  coiraty  of 
8,  and  took  lands  held  in  bondage  within  the 
manor  to  which  the  plaintiff  is  supposed  to  be 
a  villeio  regardant,  and  so  after  time  of  me- 
mory his  great-grandfather  was  adt enttf.    It  is 
plain  from  this  case,  that  the  plea  of  adventif 
was  calculated  to  destroy  the  claim  to  villenage 
regardant,  by  shewing  that  the  connection  of 
the  SQpposed  villein  and  his  ancestors  with  the 
manor  to  which  they  were  supposed  to  be  re- 
gardant, bad  begun  within  time  of  memory ; 
and  as  holding  lands  by  villein-services  was 
anciently  deemed  a  mark  (/),  thoagfa  not  a 
certain  one,  of  personal  bondage,  I  conjecture 
that  this  special  matter  was  never  pleaded,  ex- 
cept to  distinguish  the  mere  tenant  by  villein 
perviees  from  the  villein  in  blood  aa  well  as 
tenure.    But  whatever  might  be  the  cases 
proper  for  the  plea  of  adventif,  it  is  one  other 
incontrovertible  proofs  in  addition  to  the  prooft 
already  mentioned,   that   no  slavery  having 
bad  commencement  within  time  of  memory 
was  lawful  in  England ;  and  that  if  one  an- 
cestor could  be  found  whose  blood  was  un- 
lamtsbed  with  the  stain  of  tslavery,  the  title 
of  villenage  was  no  longer  capable  of  being 
mstained. 

(c)  Co.  Litl.  its,  a. 

(d)  IS  E.  1.  It.  North.  Fitz.  Abr.  Ville- 
nage  36.  19  E.  8.  Fitz.  Abr.  Villenage  SS.  33 
E.  3:  Fitz.  Abr.  Visne  2.-39  E.  3,  36.— 
41  £.  3.  Fits.  Abr.  Villenage  7.-43  E.  3,  31. 
•-50  £.^.  Fitz.  Abr.  Villenage,  S4.— 19  H.  6, 
11.— 19  H.  6,  ir. 

(e)  31  E.  S.  Fitz.  Abr.  Visne  1. 

(f)  Fitzherbert  says,  •*  if  a  mf n  dwells  on 
lands  which  have  beeu  held  in  villenage  time 
out  of  mind,  he  shall  be  a  villein,  ami  it  is  a 
p»od  prescription  ;  and  against  this  prescription 
It  is  a  good  plea  to  say  that  his  father  or  grand- 
father was  adventif,''  &c.  fitz.  Abr.  VUie- 
aagc  S4. 
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nov  it  b  that 
CberalnoT 
law  cvncera- 
Iftf  WlicMfe 
ttcladcAMV 


'    Such  were  the  striking  pccolia- 
ritiea  in  the  manner  of  making  title 
to  a  villein,  and  of  contesting  the 
question  of  liberty ;  and  it  is  scarce 
possible  to  attend  to  tha  enumera- 
tion of  Jhem,  without  anticipating  me  in  the 
inferenoea  1  have  to  make.— The  bw  of  Eng- 
land onljf  knows  slavery  by  birth  ;  it  requires 
prescription  in  making  titie  to  a  alave;  it  re- 
ceives on  the  Jord's  part  no  testimony  except 
anch  as  proves  the  slavery  to  have  been  always 
in  the  blood  and  family,  on  the  villein's  part 
every  testimony  which  proves  the  slavery  to 
have  been  once  out  of  bis  blood  and  family  ; 
it  allows  nothing  to  sustain  the  alavery  except 
what  shews  its  commencement  beyond  the  tima 
of  memory,  every  thing  to  defeat  the  alavery 
which  evmoes  its  commencement  within  the 
time  of  memory.    But  in  our  American  cob* 
nies  and  other  countries  slavery  may  be  by 
captivity  or  contract  as  well  aa  by  birth ;  no 
prescription  is  requisite;   nor  is  it  necessary 
that  slavery  should  be  in  the  blood  and  family^ 
and  immemorial.    Therefore  the  law  of  Eng- 
land is  not  applicable  to  the  slavery  of  our 
American  colonies,  or  of  other  countries.— If 
the  law  of  England  would  permit  the  intro- 
duction of  a  slavery  commencing  out  of  Eng- 
land, the  rules  it  prescribes  for  trying  the  title 
to  a  slave  would  be  applicable  to  such  a  slavery  ; 
but  they  are  not  so ;  and  fropn  thence  it  ia  evi* 
dent  that  the  introdoction  of  such  a  slavery  is 
not  permitted  by  the  law  of  England.— The 
law  of^England  then  excludes  every  slavery 
not  commencing  in  England,  every  alavery 
though  oommencing  there  not  being  antient 
and  immemorial.    Villenage  is  the  only  slavery 
which  can  possibly  answer  to  sncb  a   de- 
scription, and  that  has  long  expired  by  the 
deaths  and  emancipations  of  all  those  who 
were  once  the  objects  of  it.     Consequently 
there  is  now  no  slavery  which  can  be  lawful  in 
England,  until  the  legtslatnre  shall  interpose 
its  authority  to  make  it  so. 
This  •     "  ■ 


mg 


^his  is  plain,  unadorned,  and  direct  reason- 
_ ;  it  wants  no  aid  from  the  colours  of  art,  or 
the  embellishments  of  language;  it  is  com- 
*po8ed  -of  necessary  inferences  from  fiicts  and 
rules  of  law,  which  Ho  not  admit  of  oontradio- 
tion ;  and  I  think,  that  it  must  be  vain  to  at- 
tempt shaking  a  superstructure  raised  on  such 
solid  foundations. 

As  to  tBe  other  arguments  I  have  to  adduce 
against  the  revival  of  domestic  slavery,  1  do  coft- 
fess  that  they  are  less  powerftd,  being  merely 
presumptive.  But  then  1  must  add,  that  they 
are  strong  and  violent  presumptions  ;*  such  as 
furnish  more  certain  grounds  of  judicial  decision, 
than  are  to  be  had  in  many  of  the  oases  which 
become  the  subjects  of  legal  controversy.  For 
Sdly.  I  infer  that  the  law  of  od.  Arwamrat 
England  wiM  not  permit  a  new  ff^JJ^ 
alavery,  from  the  fact  of  there  thriwiof 
never  yet  having  been  any  slavery  Lwfg"^ 
but  villenage,  and  from  the  actual  gj  «;;t*nr^^ 
extinction  of  that  antient  alavery.  ua  from  tk« 
Ifanewslavery  could  have  law-    SH'SiilS,.^ 
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folly  conmiciiced  here,  or  lawfully  ha? e  been 
iotroduced  firom  a  foreign  country,  it  there  the 
moot  remote  prohsbilily,  that  in  the  courae  of 
mo  many  centurica  a  new  alafery  should  never 
have  ariaen  P  If  a  new  race  of  slavea  oonld 
bave  been  introduced  under  the  denomination 
of  Tilieina,  if  a  new  slarery  eoald  ha?e  been 
from  time  to  time  engrafted  on  the  antient 
stock,  woold  the  lawa  of  Tiilenage  hate  onoe 
become  obsolete  for  want  of  objects,  or  would 
tMs^  a  soccesaive  supply  of  slaves  have  conti- 
Doed  their  operation  to  the  present  times  f  But 
DOtwithstaoding  the  vast  extent  of  our  com- 
mercial connections,  the  fact  ta  cunfesaedly 
otherwise.  The  antient  slavery  has  once  ex- 
pired ;  neither  natives  nor  foreigners  have  yet 
saooeeded  in  the  introduction  of  a  new  alavery  j 
and  from  thence  the  strongest  presumption 
•rises,  that  the  law  of  England  doth  not  permit 
aoch  an  introdoclion. 

a«.AiiwBCDC  3dly.  T  insist,  that  the  unlaw - 
iS^  ^bSL  Moen  of  introducing  a  new  sla- 
uientM  of  very  into  England,  from  our  Ame- 
•ir««7'fr  rican  colonies  or  any  other  coun- 
«*»*'**•  try,  is  deducible  from  the  rules  of 

the  English  law  concerning  contracts  of  ser- 
vice«  The  law  of  England  will  not  permit  any 
man  to  enslave  himself  by  contract.  The  ut- 
most, which  our  law  allows,  is  a  contract  to 
aerve  for  life ;  and  some  perhaps  may  even 
doubt  the  validity  of  such  a  contract,  there 
being  no  determined  cases  directly  affirming  its 
lawfolneas.  In  the  reign  of  Henry  the  4th  (g), 
tbere  is  a  case  of  debt,  brought  by  a  servant 
against  the  master's  executors,  on  a  retainer  to 
serve  for  term  of  life  in  peace  and  war  for  100 
shillings  a- year ;  but  it  was  held,  that  debt  did 
not  lie  for  want  of  a  speciality ;  which,  as  was 
agreed,  would  not  have  been  necessary  in  the 
caae  of  a  common  labourer's  salary,  because, 
as  the  case  is  explained  by  Brooke  m  abridging 
it,  the  fattter  is  bound  to  serve  by  statute  (A). 
Tills  case  is  the  only  one  I  can  find,  in  which 
a  contract  to  aerve  for  life  is  mentioned ;  and 
even  in  this  case,  there  is  no  judicial  decision 
on  the  force  of  it  Nor  did  the  nature  of  the 
caae  require  any  opinion  upon  such  a  contract ; 
the  action  not  being  to  establish  the  contract 
against  the  servant,  hot  to  enforce  paj^ment 
against  the  master's  executors  for  arrears  of 
salary  in  respect  of  service  actually  per- 
formed; and  therefore  thia  case  will  scarce 
bear  any  inference  in  favour  of  a  contract  to 
aerve  for  fife.  Certain  also  it  is,  that  a  service 
lor  life  in  England  is  not  usual,  except  in  the 
case  of  a  military  person ;  whose  service,  though 
in  eflfect  for  life,  is  rather  so  by  the  operation 
of  the  yearly  acts  for  regulating  the  army,  and 
of  the  perpetual  act  for  governing  the  navy, 
than  in  consequence  of  any  express  agreement. 
However,  I  do  not  mean  absolutely  to  deny 
the  lawfulness  of  agreeing  to  aerve  for  life ; 
nor  win  the  inferencea  1  ahall  draw  from  the 
rules  of  law  coneeming  aervitude  by  contract, 
he  in  the  leaat   affected  by  admitting  such 


A.  D.  1771.  [fl0 

agreementi  to  be  lawful.    TbelawofEni 


(g)  «H.4,14. 

vouxx. 


(h)  Bro.Abr.Dett.  6^^ 


may  perhaps  give  effect  to  a  contract  of  seS 
vice  for  life;  but  that  is  the  tie  piu$  ultra  of 
servitude  by  contract  in  Englaod.  It  will  nal 
allow  the  servant  to  invest  the  master  with  an 
arbitrary  power  of  correcting,  imprisoning,  (i) 
or  alienating  him ;  it  will  not  pmsit  him  lo 
renounce  the  capacity  ofacquinng  and  enjoy- 
ing property,  or  to  transmit  a  contract  of  ser- 
vice to  his  issue  (k).  In  other  words,  it  will  not 
permit  the  servant  to  incorporate  into  hia  con- 
tract the  ingrredients  of  slavery.  And  why  is 
it  that  the  law  of  England  rejects  a  contract  of 
alavery  ?  The  only  reason  to  be  assigned  is, 
that  the  law  of  England,  acknowledging  onhr 
the  antient  alavery  which  is  now  expired,  will 
not  allow  the  introduction  of  a  new  apecies» 
even  though  founded  on  consent  of  the  party. 
The  same  reason  operates  with  double,  foroe 
against  a  new  alavery  founded  on  captivity  hi 
war,  and  introduced  from  another  country. 
Will  the  law  of  England  condemn  a  new  sla- 
very commencing  by  consent  of  the  paity,  and  at 
the  same  time  approve  of  one  founded  on  force, 
and  most  probably  on  oppression  also  ?  Will  the 
Uw  of  England  mvalidate  a  new  slavery  com- 
mencing in  this  country,  when  the  title  to  the 
slavery  may  be  fairly  examined ;  and  at  the 
same  time  give  effect  to  a  new  alavery  intro- 
duced from  another  country,  when  diaproof  of 
the  slavery  must  generally  be  impossible  f 
This  woold  be  rejecting  and  receiving  a  near 
slavery  at  the  same  moment ;  rejecting  slavery 
the  least  odious,  receiving  slavery  the  most 
odious:  and  by  such  an  inconsistency,  the 
wisdom  and  juatice  of  the  English  law  would 
be  completely  dishonoured.  Nor  will  this  rea- 
soning be  weakened  by  observing  that  our  law 
permitted  vitlenage,  which  was  a  slavery  con- 
fessed to  originate  from  force  and  captivity  in 
war;  becaoae  that  waa  %  alavery  coeval  with 
the  first  formation  of  the  English  constitution, 
and  consequently  had  a  commencement  hero 
prior  to  the  establishment  of  those  rules  which 
the  common  law  furnishes  against  slavery  by 
contract. 

Having  thus  exphined  the  three    ssamiuciM 
great  atgumenta  which  I  oppose  to    ^  gj  S«i 
the  mtroduction  of  domestic  sla-    "L'^^^Tiuk 
very  from  our  American  colonies,    M^'tL 


(i)  Lord  Hobart  says,  *<  the  body  of  a  free- 
man cannot  be  made  subject  to  distress  or  im- 
prisonment by  contract,  but  only  by  judg- 
ment." Hob.  61.  I  shall  have  occasion  to 
make  use  of  this  authority  again  in  a  subse- 
quent part  of  thia  argument. 

(k)  Mr.  MoUoy  thinka,  that  servanto  may 
contract  to  serve  for  life ;  but  then  he  adds, 
**  but  at  this  day  there  ia  no  contract  of  the 
ancestor  can  obfige  his  posterity  to  as  here- 
ditary aervice ;  nor  can  auch  aa  accept  those 
servante  exercise  the  ancient  right  or  dominioia 
over  them,  no  not  so  much  as  to  nse  an  extra- 
ordinary rigour,  without  sulgeoting  themselves 
to  the  law.^'  Moll,  de  Jor.  Marit.  1st  ad.  b.  ^ 
c.  1,  i.  7>  p.  388. 
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Tiil^*'  <WMyfortigBCOttiitry.  it  iinow 
proper  to  enquire,  bow  nr  the  sub- 
j^t  18  affieted  by  th«  cases  aod  judicial  deci- 
•ions  nooe  or  just  before  the  exttnctioD  of  vil- 
lenaflre. 

Tbe  ftrft  case  on  the  subject  is  one  meotioned 
in  Mr.  Rushworth's  Historical  CoUeclioos  (/) ; 
*and  il  is  thrre  said.  That  in  the  11th  of  Eliza- 
beth, one  Cart  Wright  brought  a  slave  from 
Russia,  and  would  scourge  him ;  tor  which  be 
was  questioned ;  and  it  was  resolved,  tb^t  Eng- 
land was  too  pure  an  air  for  a  slave  to  breathe 
in.  In  order  to  judge  what  decree  of  credit  is 
due  to  the  representalioo  of  tbfs  case,  it  will* be 
proper  to  state  from  whom  Mr.  Rusbworth  re- 
ports it.  In  1637,  there  was  a  proceeding  by 
information  in  the  Star- Chamber  against  the 
Ikmous  John  Lilbume,  for  printing  and  pub- 
lishing a  libel ;  and  for  his  contempt  in  refusing 
to  answer  interrogatories,  he  wa8  by  order  of 
the  Court  imprisoned  till  he  should  answer,  and 
also  whipped,  pilloried,  and  fined.  His  impri- 
aonment  continued  till  1640,  when  the  Long 
Parliament  began.  He  was  then  released,  and 
tbe  House  of  Commons  impeached. the  judges 
•f  the  Star- Chamber  for  their  proceedings 
against  Lilburne.  In  sneaking  to  this  impeach- 
ment, the  managers  of  the  Commons  cited  tbe 
cue  of  the  Russian  stave.  Therefore  tbe  truth 
of  the  case  doth  not  depend  upon  John  Lil- 
burne's  assertion,  as  the  learned  observer  on  tbe 
anticnt  statutes  (m)  seems  to  apprehend ;  but 
rests  upon  the  credit  due  to  the  managers  of 
the  Commons.  When  this  is  considerni,  and 
that  the  Tear  of  the  reign  in  which  tbe  case 
happened  is  mentioned,  with  the  name  of  the 
person  who  brought  the  slave  into  England ; 
that  not  above  73  or  78  years  had  intervened 
between  the  fact  and  the  relation  of  it ;  and  also 
that  the  case  could  not  be  supposed  to  have 
any  influence  on  the  fate  of  the  impeachment 
against  the  judges ;  I  see  no  great  objection  to 
a  belief  of  the  case.  If  the  account  of  it  is 
trne,  the  plain  infereBM  from  it  is,  that  the 
•lave  was  become  free  by  hia  arrival  in  Eng- 
land. Any  other  construction  renders  tbe  case 
uointelligible,  beoaase  scourging,  or  even  cor- 
:rection  of  a  severer  kind,  was  altowed  by  the 
Ifiw  of  Eo^and  to  the  lord  in  the  punishment 
of  his  villem ;  and  consequently,  if  our  law  bad 
recognized  the  Russian  siave,  his  master  would 
liave  been  justified  in  scourging  him. 

The  first  case  in  our  printed  Reports  is  that 
of  Butts  against  Penny  (n),  which  is  said  to 
have  been  adjudged  by  tbe  Court  of  Ring's- 
liench  in  Trinity  term,  S9th  of  Charles  the  Sd. 
.  It  was  an  action  of  trover  for  ten  (o)  negroes ; 
and  there  was  a  special  verdict,  finding,  that 

(I)  Rnshw.  v.  9,  p.  468. 

(m)  Barr.  Observ.  on  Ant.  Stat.  9d  edit 
p.  941. 

(n)  S  Lev.  901,  and  3  Keb.  785.   See  Hill. 
99  Char.  2,  B.  R.  Rot.  1116. 
'•    (o)  According  to  Levinz,  the  action  was  for 
fiOO  negroes ;  but  it  ia  a  miatake,  the  record 
only  meotiooiDg  10. 


the  negroes  were  infidels,  subjects  to  an  infidel 
prince,  and  usually  bought  and  sold  in  India 
as  merchandize  by  the  custom  amongst  mer- 
ebaots,  and  that  the  plaintiff  bad  bought  them, 
and  was  in  possession  of  them ;  and  that  the 
defendant  took  them  out  of  his  possession.  T4ie 
Conrt  held,  that  negroes  being  usually  boaght 
and  sold  smongst  merchants  in  India,  and  be- 
ing infidels  (/?),  there  might  lie  a  property  in 
them  sufficient  to  maintsin  the  action ;  and  il 
'is  said  that  judgment  Nisi  was  given  for  the 
plaintiff,  but  that  on  the  prayer  of  the  counsel 
tor  the  defendant  to  be  further  beard  in  the 
case,  time  was  given  till  the  next  term.  In 
this  way  our  re^iorters  state  the  case;  and  if 
nothing  further  ap|>eared,  it  might  be  cited  as 
an  authority,  though  a  very  feeble  one,  to  shew 
'that  the  master's  property  in  his  negro  slaves 
continues  after  their  arrival  in  England,  and 
consequently  that  tbe  negroea  are  not  emanci- 
pated by  being  brought  here.  But  having  a 
suspicion  •  of  some  defect  in  the  state  of  tbs 
case,  1  desired  an  examination  of  the  Roll  (q) ; 
and  according  to  the  account  of  it  given  to  me, 
though  the  declaration  is  for  negroes  generally 
in  I^don,  without  any  mention  of  foreign 
parts,  yet  from  the  special  verdict  it  appears, 
that  the  action  was  really  brought  to  recover 
the  value  of  negroes,  of  which  the  plaintiff  had 
been  possessed,  not  in  England,  but  in  India. 
Therefore  this  case  would  prove  nothing  in  fa- 
vour of  slavery  in  England,  even  if  it  had  re- 
ceived the  Court's  judgment,  which  however 
it  never  did  receive,  there  being  only  an  '  ult»- 
*  rius  consilium'  on  the  Roll. 

The  next  case  of  trover  was  between  Gelly 
and  Cleve  in  the  Common-Pleas,  and  was  ad- 

*"  "^ 

(p)  According  to  this  reasoning,  it  is  lawful 
to  have  an  infidel  slave,  bnt  not  a  Christiaa 
one.  This  distinction,  between  persons  of  op- 
posite persuasions  in  religion,  is  very  ancient. 
Amongst  the  Jews,  the  condition  of  the  Hebrew 
slave  had  many  advantages  over  that  of  a  slavs 
of  foreign  extraction.  [See  sect.  37,  of  the  Dis« 
sertation  on  Slavery  prefixed  to  Potjo^iesser.  Jut 
Germ.  de8tot.8erv.]  Formerly  too  the  Ma- 
homedans  pretended^  that  their  religion  did  not 
allow  them  to  enslave  such  as  should  embrace 
it ;  hot,  as  Bodin  says,  the  opinion  was  little  at- 
tended to  in  practice.  (See  Bodin,  de  Republics, 
lib.  1,  cap.  5,  de  imperio  servili.)  A  like  distinc- 
tion waa  msde  in  very  early  times  amongst 
Christiana ;  and  the  author  of  the  Mirroir  in  one 

tiace  expresses  himself,  as  if  the  distinction 
ad  been  adopted  by  the  law  of  England.  (See 
tbe  Mirr.  c.  2,  a.  98.)  But  our  other  ancient 
writers  do  not  tske  the  lesst  notice  of  such  a 
distinction,  nor  do  I  find  it  once  mentioned  in 
the  year-  books ;  which  are  therefore  strong  pre- 
suinptive  evidence  against  the  reception  of  it 
in  our  courts  of  justice  aa  law,  however  the 
opinion  may  have  prevailed  amongst  divines 
and  others  m  speculation.  See  Barr.  Observ. 
Ant.  Stat.  9  edit.  p.  939. 

(q)  The  Roi  was  examined  for  me  by  s 
friend. 
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jadged  in  Micbaeloiu  term  5tfa  of  WiUitin  and 
Mbtj,  In  the  report  ofliiit  caie(r}«  the  Court 
is  said  to  bare  held,  that  trover  will  lie  for  a 
negro  boy,  because  nej^roea  are  heathcof ;  aod 
tberelbre  a  man  may  hare  propert^r  in  them, 
ftui  the  Gonrt  withool  arerment  will  take  no- 
tice that  they  are  heathens.  On  ezaminalion  of 
tbc  Roll  (t),  I  find  that  the  action  was  brought 
for  variooa  articles  of  merchandise  as  well  as 
the  negro ;  and  1  suspect,  that  in  this  ease,  as 
well  as  the  former  one  of  Bntts  and  Penny,  the 
■dioo  was  for  a  nccro  in  America ;  but  the  de- 
ciaratioo  beiog  laid  generally,  and  there  being 
no  special  verdict,  it  is  now  too  late  to  ascertain 
the  fact.  I  will  therefore  aoppose  the  action 
to  have  been  for  a  negro  in  England,  and  ad* 
Diit  that  it  tends  to  shew  tlie  lawfolnesf  of  hav- 
ing negro  stares  in  England.  But  then  if  the 
case  is  to  be  understood  in  this  sense,  I  say 
that  it  appears  to  have  been  adjudged  without 
solemo  argament ;  that  there  is  no  reasoning 
ia  the  report  of  this  case  to  impeach  the  prin- 
ciples of  law,  on  which  1  have  argued  against 
the  revival  of  slavery  in  England ;  that  unless 
those  principles  can  be  controverted  with  suc- 
cess, it  will  be  impossible  to  sustain  the  autho- 
rity of  sncb  a  case ;  and  further,  that  it  stands 
contradicted  by  a  subsequent  case ;  in  which 
the  question  of  slavery  came  directly  before  the 
Court. 

The  only  other  reported  case  Of  trover  is 
•  that  of  Smith  against  Gould,  which  waa  ad- 
judged, Mich^4  Ann,  in  the  King's-bench.  In 
trover  (I)  for  several  things,  and  among  the 
rest  for  a  negro,  not  guilty  was  pleaded,  and 
there  was  a  verdict  Ibr  the  plaintiff  with  several 
damages,  SO/,  being  given  for  the  negro ;  and 
after  argument  on  a  motion  in  arrest  of  judg- 
ment, the  Court  held,  that  trover  did  not 
lie  for  a  negro.  If  in  this  case  the  action 
was  for  a  negro  in  England,  the  judgment 
in  it  is  a  direct  contradiction  to  the  case 
of  Qelly  and  Cleve.  But  I  am  inclined  to 
think,  that  in  this,  as  well  as  in  the  former 
cases  of  trover,  the  negroes  for  which  the 
actions  were  brought,  were  not  in  England ; 
and  that  in  all  of  them  the  question  was 
not  on  the  lawfulness  of  having  nc^o  slaves 
in  England,  but  merely  whether  trover  was 
the  proper  kind  of  action  for  recovering  the 
value  of  a  negro  unlawfully  detained  from  the 
owner  in  America  and  India.  The  thmgs,  for 
which  trover  in  general  lies,  are  those  in  which 
the  owner  has  an  absolute  propertv*  without 
limitation  in  the  use  of  them  ;  whereas  the 
master's  power  over  the  slave  doth  not  extend 
to  bis  lifo,  and  consequently  the  master's  pro- 
perty in  the  slave  is  in  some  degree  qualified 
and  limited.  Supposing  therefore  the  cases  of 
trover  to  have  been  determined  on  this  dis- 
tuiction,  I  will  not  insist  upon  any  present 
benefit  from  them  in  argument;  though 
the  last  of  them,  if  it  will  ^r  any  material 

(r)  t  L,  Raym.  147. 

O;  SeeTrin.  5  W.&M.  C.  B.  Roll,  N"" 407. 

0)  3  Sftlk.  066.— Sat  also,  1  li.  Ray  oft  147. 
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inforeace,  ia  certainly  an  authority  againsi 
slavery  in  England. 

The  next  case  1  shall  state  it  a  judgment  by 
the  King's  bench  in  Hilary  8th  and  9th  of  Wil* 
liam  the  Sd,  Treapass  si  et  armii  was  brought 
by  Chamberlain  fs)  against  Harvey,  for  taking 
a  negro  of  the  value  of  100/.  and  by  the  special 
verdict  it  appears,  that  the  negro,  for  w  hicb 
the  plaintiff  aoed,  had  been  brought  from  Bar- 
badoes  into  England,  and  waa  here  baptized 
Without  the  plaintiff's  consent,  and  at  the  time 
when  the  trespass  was  alleged,  was  in  the  de» 
fondant's  service,  and  had  61.  a-yearfor  wages. 
In  the  argument  of  this  case,  three  questiond 
were  nrade.  One  was,  whether  the  facta  in 
the  verdict  sufficiently  shewed  that  the  plaintiff 
had  ever  had  a  vested  property  iu  the  negro  (v) : 
another  was,  whether  that  property  was  not 
devested  by  bringing  the  negro  into  England : 
and  the  third  was,  whether  tres|msa  for  taking 
a  man  of  the  value  of  100/.  waa  the  proper  ac- 
tios. AfWr  several  arguments,  the  Court  gave 
judgment  against  the  plaintiff.  But  I  do  con- 
fess, that  in  the  reporta  we  have  of  the  case,  no 
opinion  on  the  great  question  of  slavery  is 
mentioned;  it  becoming  imnecessary  te  de* 
dare  one,  aa  the  Court  held,  tliat  the  ao« 
tion  ahould  have  been  an  action  te  recover 
damages  for  the  loss  of  the  service,  and  not  to 
recover  the  value  of  the  slave.  Of  this  case, 
therefore,  I  shall  not  attempt  to^avail  myself. 

But  the  neit  caae,  which  was  an  action  of 
Indebitatus  Assumpsit  in  the  King's-bench  by 
Smith  against  Browtie  and  Cowper  (v),  is 
more  to  the  purpose.  The  plaintiff  declared 
for  90/.  for  a  negro  aold  by  him  to  the  defen- 
danU  in  London  ;  and  on  motion  in  arrest  of 
judgment,  the  Court  held,  that  the  plaintiff 
should  have  averred  in  the  dedaratwn,  that  the* 
negro  at  the  time  of  the  aale  was  m  Vir|^nia, 
and  that  negroes  by  the  laws  and  statutes  of 
Virginia  are  saleable  (y).  In  tbene  words  there 
is  a  direct  opinion  against  the  slavery  of  ne- 
groes in  England :  for  if  it  was  lawful,  the 
negro  would  have  been  saleable  and  transfer- 
able here,  as  well  as  in  Virginta  ;  and  stating, 
that  the  negro  at  the  time  of  the  sale  was  in 
Virginis,  could  not  have  been  essentisl  to  the 


(u)  1  L.  Raym.  146.  Carth.  306,  and  5 
Mod.  186. 

(w)  The  facts  which  occasioned  this  ques- 
tion, 1  have  omitted  in  the  state  of  the  case ; 
because  they  are  not  material  to  the  qoeatiou  of 
slavery  in  En^lnnd. 

(x)  9  Salk.  666.  The  case  is  not  reported 
in  any  .other  book  ;  and  in  Salkeld  the  time 
when  the  case  was  determined  is  omitted.  But 
it  appears  to  have  been  in  the  King's-bench, 
by  the  mention  of  lord  chief  justice  Holt  and 
Mr.  J.  Powell. 

(y)  The  reporter  adds,  that  the  Court  di- 
rected, that  the  plaintiff  should  amend  his  de- 
claration. But  aAer  vehlict  it  cannot  surelv 
be  the  practice  to  permit  so  essential  an  amend- 
ment; and  therefore  the  reporter  must  baft 
mtemiderMod  the  Court's  direction* 
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■Qfficieoejr  of  the  dedantion.  But  the  in- 
fluence of  this  case,  on  the  queelion  of  slaTery, 
m  not  by  mere  inference  from  the  Conrt's  opi- 
aion  OD  the  plaintiff's  mode  of  declaring  in  bia 
action.  The  langnage  of  the  judges,  in  giving 
that  opinion,  is  remarkably  strong  against  the 
slayery  of  negroes,  and  e?eij  other  new  sla* 
▼ery  attempted  to  be  introdaced  into  £npr|and. 
Mr.  Justice  Powell  says,  *'  In  a  villem  the 
owner  has  a  property ;  the  Tillein  is  an  inhe- 
litaoce ;  but  the  law  takes  no  notice  of  a  ne- 
gro." Lord  Chief  Justice  Holt  is  still  more  ex- 
{licit ;  for  be  says,  that  **  one  may  be  a  ?illein  in 
England ;"  but  that  **  as  soon  as  a  negro  comes 
into  England,  he  becomes  free."  The  words  of 
these  two  great  judges  contain  the  whole  of  the 
proposition,  for  which  I  am  contending.  They 
admit  property  in  the  ▼illein  ;  they  denv  pro- 
perty m  the  negro.  They  assent  to  the  old 
alafery  of  the  villein :  they  disallow  the  new 
•Uvery  of  the  negro. 

I  b^  leave  to  mention  one  other  case,  chiefly 
lor  the  sake  of  introducing  a  strong  expression^ 
«f  the  late  lord  chancellor  Northington.  It  is 
the  case  of  Shanley  and  Hervey,  which  was  de- 
termined in  Chancery  some  time  in  March 
1769.  The  question  was  between  a  negro  and 
his  former  master,  who  claimed  the  benefit  of 
a  *  donatio  mortis  causft'  made  to  the  n<^gro  by 
a  lady,  on  whom  he  had  attended  as  servant  for 
aeveral  years  by  the  permission  of  his  master. 
Lord' Northington,  as  1  am  informed  by  a 
friend  who  was  present  at  the  hearing  of  the 
cause,  diiallowed  the  matter's  claim  with  great 
warmth,  and  save  costs  to  the  neg^.  He 
particularly  said,  **  As  soon  as  a  man  puts  foot 
on  English  ground,  he  n  free :  a  negro  may 
maintain  an  action  against  bis  roaster  for  ill 
usage,  and  may  have  a  Habeas  Corpus,  if  re- 
Btramed  of  hisTiberty"  (x). 

Haviug  observed  upon  all  the 
cases,  in  which  there  is  any  thing 
to  be  found  relative  to  the  present 
lawfulness  of  slavery  in  England  ; 
it  is  time  to  consider  the  force  of 
the  several  objections,  which  are 
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(9)  In  the  above  enumeration  of  cases,  I 
have  omitted  one,  which  was  sir  Thomas  Gran- 
tham's case  in  the  Common-Pleas,  Hilary  3  & 
S  Jam.  9.  Being  short,  I  shall  give  it  in  the' 
words  of  the  Report.  **  He  bought  a  monster 
in  the  Indies,  which  was  a  man  of  that  coun- 
try, who  had  the  shape  of  a  child  growing  out 
of  bis  breast  as  an  excresceney  all  but  his  head. 
This  man  he  brought  hither,  and  exposed  to 
the  sight  of  the  people  for  profit.  The  Indian 
tpms  Christian  and  was  baptized,  and  was  de- 
tained from  his  master,  who  brought  a  Homine 
Beplegiaudo.  The  sheriff  returned,  that  he 
had  replevied  the  body ;  but  doth  not  say  the 
body  in  which  sir  Thomas  claimed  a  property  ; 
whereupon  he  was  ordered  to  amend  bis  return, 
and  then  the  Court  of  Common-Pleas  bailed 
hira."  3  Mod.  ISO.  It  doth  not  appear,  that 
the  return  was  ever  argued,  or  that  the  Court 
gave  any  opinion  on  this  case ;  and  thoefore  no- 
ihing  can  be  inferred  from  itt 


likely  to  be  made,  as  well  to  the  inferences  I 
have  drawn  from  the  determined  cases,  as  to 
the  general  doctrine  I  have  been  urging. 

1.  It  may  be  asked,  why  it  is  that  the  law 
should  permit  the  ancient  slavery  of  the  villein, 
and  yet  disallow  a  slavery  of  modem  com- 
mencement? 

To  this  I  answer,  that  villenage  aprung  up 
amongst  our  ancestors  in  the  early  and  bv^- 
rous  state  of  society ;  that  afterwards  mora 
humane  customs  and  wiser  opinions  prevailed, 
and  by  their  influence  rules  were  established 
for  checking  the  progress  of  slavery ;  and  that 
it  was  thought  most  prudent  to  effect  this  great 
object,  not  instanuneously  by  declaring  every 
slavery  unlawful,  but  gradually  by  excluding 
a  new  race  of  slaves,  and  encouraging  the  vo* 
luntary  eoMucipation  of  the  ajcient  race.  It 
might  have  seemed  an  arbitrary  exertion  of 

C>wer,  by  a  retrospective  law  to  have  annibi* 
ted  property,  which,  however  inconvenient^ 
was  already  vested  under  the  sanction  of  ex* 
isting  laws,  by  lawful  means ;  but  it  was  policy 
without  injustice  to  restrain  future  acquisitions. 

8.  It  may  be  saiil,  that  as  there  is  nothing 
to  binder  persons  of  free  condition  from  be- 
coming slaves  by  acknowledging  themselves  to 
be  villeins,  therdfore  a  new  slavery  is  not  oon- 
tranr  to  law. 

The  force  of  this  objection  arises  from  a  sup- 
position, that  confession  or  acknowledgment  of 
villenage  is  a  legal  mode  of  creating  slavery  ; 
but  on  examining  the  nature  of  the  acknow- 
ledgment, it  will  be  evident,  that  the  law  doth 
not  permit  villenage  to  be  acknowledged  for 
any  such  purpose.  The  term  itself  imports 
something  widely  different  from  creation ;  the 
acknowledgment,  or  confession  of  a  thing,  im- 
plying that  the  thing  acknowledged  or  con* 
fessed  has  a  previous  existence;  and  in  ail 
cases,  criminal  as  well  as  civil,  the  law  intends, 
that  no  man  will  confess  an  untruth  to  his  own 
disadvantage,  and  therefore  never  requires 
proof  of  that  which  is  admitted  to  be  true  by 
the  penton  interested  to  deny  it.  Oesides,  it 
is  not  allowable  to  institnte  a  proceeding  for  the 
avowed  and  direct  purpose  of  acknowledging 
villenage ;  for  the  law  will  not  allow  the  con- 
fession of  it  to  be  received,  except  where  vil- 
lenage is  alledged  in  an  adverse  way ;  that  is, 
only  (o)  when  villenage  was  pleailed  by  tha 
lord  against  one  whom  he  claimed  as  his  vil- 
lein ;  or  by  the  villein  against  strangeirs,  in 
order  to  excuse  himself  from  defending  actions 
to  which  bia  lord  only  was  the  proper  party ; 
or  when  one  villein  was  produoed  to  prove  vil- 
lenage against  another  of  the  same  blood  who 
denied  the  slavery.  If  the  acknowledgment 
had  been  permitted  as  a  creation  of  slavery, 
would  the  law  have  required,  that  the  confes- 
sion should  lie  made  in  a  mode  so  indirect  and 
circuitous  as  a  suit  professedly  commenced  for 
a  different  purpose?  If  confession  is  a  creatkm 
of  slavery,  it  certainly  most  be  deemed  a 
creation  by  consent ;  but  if  confession  had  been 
adopted  as  a  voluntary  creation  of  slavery, 


(a)  Co.  Litt.  Uit  b. 
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woold  the  law  bate  Kstraiiied  the  conrts  of 
justice  froin  icceiving  ooDfeMOD,  ezeept  iu  to 
advene  way  f  If  confinaioii  had  been  allowed 
ms  a  mode  of  ereatiDg  ilaTery,  would  the  Uw 
have  raoeiTed  the  ooiifcitiOD  of  one  penon  at 
good  evidoDce  of  alavery  in  another  of  the 
same  Mood,  merely  because  they  were  descend- 
ed from  the  •ame  commoD  ancestor  P  This  last 
eircamstanoe  is  of  itself  decisiTe ;  becsuse  it 
neccasarily  implied,  that  a  slavery  confessed 
was  a  slavery  oy  deecenf . 

On  a  consideration  of  these  circomstaiiees 
attending  the  acknowledgment  of  Tillenage,  I 
think  it  impossible  to  donbt  its  being  merely  a 
coofiession  of  that  antiquity  in  the  slavery, 
which  was  otherwise  necessary  to  be  proved. 
But  if  a  doubt  can  be  entertained^  the  oplnkms 
of  the  latest  lawyers  may  be  produced  to 
remove  it,  and  to  shew,  that,  in  consideration 
of  law,  the  person  confessing  was  a  villein  by 
descent  and  m  blood.  In  the  year-book  of  43 
E.  3,  (6),  it  is  laid  down  as  a  general  rule, 
**  that  when  one  claims  any  man  as  his  villein, 
it  shall  be  intended  always  that  he  is  his  vil- 
lein by  resson  of  stock."  Lord  chief  justice 
Hobttrt  considers  villenage  by  confession  in 
this  way,  and  says  (c),  **  the  confession  in  the 
court  of  record  is  not  so  much  a  creation,  as  it 
is  in  supposal  of  law  a  declaration  of  rightful 
villenage  before,  as  a  confession  in  other 
actions."  Mr.  Serjeant  Rolle  too,  in  his 
abridffment,  when  he  is  writing  on  villenage 
by  awnowledgment,  uses  very  strong  words  to 
the  same  effect.  He  says  in  one  place  (d),  **  it 
neems  intended  that  title  is  made  that  he  should 
he  a  f  illein  by  descent,"  and  in  another  pUuse 
(e),  «« it  seems  intended  that  title  is  made  by 
prescription,  wherefore  the  issue  should  also 
be  villeins."  The  only  instance  I  can  find,  of 
a  Native  Habendo  founded  on  a  previous  ac- 
knowleilgroeat  of  villenage,  is  a  strong  autho- 
rity to  the  ssme  purpose.  In  the  19th  of  Edward 
9,  (jT)  the  dean  and  chspter  of  London  brought 
a  writ  of  Neifty  to  recover  a  villein,  and  oon- 
clnded  their  declaration  with  mentioning  his 
aeknowled|^ent  of  the  viHenage  on  a  former 
occasion,  instead  of  producing  their  suit^  or 
witnesses,  as  was  necessary  when  the  villenage 
had  not  been  confessed :  'but  notwithstanding 
the  acknowkdgment,  the  plaintiffs  alledged  a 
seizin  of  the  villein  with  ttpUet^  or  receipt  of 
profits  from  him,  in  the  usual  manner.  This 
case  is  another  psoof,  that  a  seizin  previous  to 
the  acknowledgment  was  the  real  foundation 
of  the  lord's  claim,  and  that  the  acknowledg- 
ment was  merely  used  to  estop  the  villein  from 
contesting  a  fact  which  bad  been  before  so- 
lemnly confessed.  Howe? cr,  I  do  admit,  that 
under  the  form  of  acknowledgment  there  was 
a  possibility  of  collusivelv  creating  slavery. 
But  this  was  not  practicable  without  the  oon- 
cnrrence  of  the  person  himself  who  was  to  be 
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the  sufferer  by  the  fraud ;  and  it  was  not  pro* 
bable,  that  many  persons  should  be  found  so 
base  in  mind,  so  false  to  themselves,  as  to  sell 
themselves  and  their  posterity,  and  to  renonnco 
the  common  protection  and  benefit  of  the  Uw 
for  a  bare  maintenance,  which,  by  the  wise 
provision  of  the  law  in  this  country,  may  sJ* 
ways  be  had  by  tlie  most  needy  and  distremed, 
on  terms  infinitely  less  ignoble  and  severe.  It 
should  also  be  remembered,  that  such  a  oollii« 
sion  could  scarcely  be  wholly  prerented,  so 
long  as  any  of  the  real  and  unmanumitted  de- 
scendants from  the  antient  villeins  remained  ; 
because  there  would  have  been  the  same  possi- 
bility of  defreudiug  the  law  on  the  actual  trial 
of  villenage,  as  by  a  previous  acknowledgmcot. 
Beiides,  if  collusions  of  this  sort  had  ever  be- 
come frequent,  the  legislature  miffht  have  pre- 
vented their  effect  by  an  eztraoidinsry  reme- 
dy. It  seems,  that  snttentiv  such  frauds  were 
sometimes  practised ;  and  that  free  persons,  in 
order  to  evade  the  trial  of  actions  brought 
against  them,  alledged  that  they  were  villeiaa 
to  a  Strang  to  the  suit,  which,  on  account  of 
the  great  improbability  that  a  confession  so  dis« 
advantsgeous  should  be  void  of  troth,  was  a 
plea  the  common  law  did  not  suffer  the  plain- 
tiff to  deny.  But  a  remedy  was  soon  applied, 
and  the  statute  of  (g)  37  £.  3,  was  made,  giving 
to  the  plaintiff  a  liberty  of  contesting  such  an 
allegation  of  villensge.  If  in  these  times  it 
nhould  be  endeavoured  to  rerive  domestio 
slavery  in  England,  by  a  like  fraudulent  con- 
fession of  villenage,  surely  so  unworthy  an  at- 
tempt, so  f^ross  an  evasion  of  the  law,  would 
excite  in  this  court  the  strongest  disapprobation 
and  resentment,  and  from  parliament  wouM  re- 
ceive an  immediate  and  effectual  remedy;  I 
mean,  a  law  declaring  that  villenage,  aa  is 
moet  notoriously  the  fsct,  hss  been  long  expired 
for  want  of  real  objects,  snd  therefore  maainji^ 
void  all  precedent  confessions  of  it,  and  prohi- 
biting the  courts  of  justice  from  recordmg  a 
confession  of  villenage  in  future. 

3.  It  may  be  objected,  that  though  it  is  not 
usual  in  the  wars  between  Christian  powers  to 
enslave  prisoners,  yet  that  some  nations,  parti- 
culariy  the  several  states  on  the  coast  of  Bar- 
bery, still  adhere  to  that  inhuman  practice ; 
and  that  in  esse  of  our  being  at  war  with 
them,  the  law  of  nationa  would  justify  our 
king  in  retaliating;  and  consequently,  that 
thelaw  of  England  has  not  excluded  the  possi- 
bility of  introducing  a  new  slavery,  as  the  ar- 
guments against  it  suppose. 

But  this  objection  ma^  be  easily  answered  ; 
for  if  the  arguments  sgainst  a  new  alavery  in 
England  are  well  founded,  they  reach  tha 
king  as  well  as  his  subjects.  If  it  has  been  at 
all  times  the^policy  of  the  law  of  England  not 
to  recognize  any  slavery  but  the  antient  one  of 
the  villein,  which  is  now  expired ;  we  cannot 
consistently  attribute  to  the  executive  power  a 
prerogative  of  rendering  that  policy  ineffec- 
tual.   It  is  true,  thst  the  law  of  nations  may 


(i)  37  £•  3,  c.  %§. 
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giT«  a  right  of.retMliating  oo  an  eoemy,  wlio 
•oslavet  bill  captives  in  war;  but  tben  the 
exercise  of  Ibis  ri^ht  nisy  be  |Mre?eiited  or  li- 
mited by  tbe  law  of  any  iwrticular  country.  A 
writer  of  eminence  (A)  on  tbe  law  of  natians, 
baa  a  passage  very  applicable  to  tbis  subject. 
His  words  are,  '*  If  the  civil  law  of  any  na- 
tloo  does  not  allow  of  slavery,  prisoners  of  war 
wko  are  taken  by  that  nation  cannot  be  made 
slaves/'  He  is  justified  in  his  observation  not 
only  by  tbe  reaspn  of  tbe  tilings  but  by  tbe 
practice  of  some  nations,  where  slavery  is  aa 
unlawful  as  it  is  in  -England.  The  Doteh  (i) 
when  Rt  war  with  tlie  Algertnes,  Tunisians,  or 
Tripolitans,  make  no  scruple  of  retahatftag  on 
tbeir  enemies ;  but  alavery  not  beiag  lawful  in 
their  £urepeaa  domiaions,  they  have  usually 
sokl  their  prisoners  of  war  as  aiaves  in  Spain, 
where  nlavery  is  still  permitted.  To  this  ex- 
ample I  have  only  to  add,  that  I  do  not  know 
an  instance,  .in  which  a  prerogative  of  having 
captive  slaves  in  Bngland  has  ever  been  aa- 
aumed  by  tbe  crown ;  and  it  being  also  the 
policy  of  our  law  not  to  admit  a  new  shirery, 
there  appears  neither  reason  nor  fact  to  sup- 
pose the  exialence  of  a  royal  prerogative  to  in- 
troduce it. 

4.  Another  objection  will  be,  that  there  are 
English  acts  of  parliament,  which  give  a  sanc- 
tion to  the  slavery  of  negroes ;  and  therefore 
tiKitit  is  now  lawful,  whatever  it  might  bean- 
tecetlently  to  those  statutes.     . 

T|ie  statutes  in  favour  of  this  objection  are 
the  5  Geo.  3,  c.  7,  (k)  which  makes  negroes  in 
AmeVica  liable  to  all  debts,  simple- contract  as 
well  as  speciality,  and  the  statutes  regulating 
tW  African  trade,  particularly  the^SS  Geo.  9, 
c.  31,  which  in  the  preamble  recites,  that  the 
trade  to  Africa  is  advantageous  to  Great  Bri- 
tain, and  necessary  for  supplying  its  colonies 
with  negroes.  But  tbe  utmost  which  can  be 
said  of  these  statutes  is,  that  thiey  impliedly 
authorize  tbe  slavery  of  negroes  in  America ; 
and  it  would  be  a  strange  thing  to  say,  that 
permittiog  slavery  there,  includes  a  permission 
uf  slavery  here.  By  an  unhappy  concurrence 
of  circumsCimcea,  tbe  slavery  of  negroes  is 
thought  to  have  become  necessary  i&  America ; 
md  therefore  in  Amerioa  our  legislature  has 
permitted  tbe  slavery  of  negroes.  But  the' 
aiavery  of  negroes  is  unnecessary  in  England, 

(h)  Rutfoerf.  Inst.  Nat.  L.  v.  8,  p.  576. 
(i)  •  Quia  ipsa  servitus  inter  Cbrislianot 
'  fer^  exolevit,  eft  quoqoe  non  utimnr  in  hosles 

*  captos.    Possnmus  tamen,  si  ita  placeat ;  imo 

*  utimur  qiiando<}ue  adversns  eos,  ^o\  in  noe 

*  utuntur.    diiare  et  Bel^s  quae  Algerienses, 

*  Tunitanoa,  Tripolenaes,  ra  Oceano  ant  Mart 

*  Mediterraneo  capiunt,  solent  in  servitotem 
'  Hispanis  vendere,  nam  ipsi  Beige  servos  non 

*  habent,  nisi  in  Asift  Africft  et  America.   Quin 

*  anno  1661,  Ordines  Generales  AdmlraUe  soo 

*  mandftrunt,  pirates  captoa  in  servitntem  ven- 

*  deret.  Idenique  observatnm  est  anno  1664.' 
Mjy  nkcnnoeli  Mruust.  •lur*  irttM»  ltv«  ly  c**  w. 

(k)  $G.U,  o.7»a.4. 
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and  therefore  the  legiahitmre  has  not  extended 
the  permission  of  it  to  Enghmd ;  and  not  bar- 
ing done  so,  bow  can  tbis  court  be  warranted 
to  make  such  an  extension  f 

5.  The  alavery  of  negroes  being  admitted  to 
be  lawful  now  in  America,  however  questieoa- 
ble  its  first  inlroductien  there  might  be,  it  may 
be  urged,  that  tbe  lex  hci  ought  to  prevail,  and 
that  the  mssler's  property  in  tbe  negro  as  a 
slave,  having  bad  a  lawful  commenoement  in 
America,  cannot  be  justly  varied  by  bringing^ 
him  into  Bngland. 

1  shaH  answer  this  objection  by  explainiuf^ 
the  limitation,  under  which  the  lex  loci  ought 
always  to  be  received.  It  is  a  general  rule  (/), 
that  the  Itx  loci  shall  not  prevail,  if  great  in- 
conveniences will  ensue  mm  giving  efiect  to 
it.  Now  I  apprehend,  that  no  instance  can  be 
mentioned,  in  which  an  application  of  the  lex 
loci  would  be  more  inconvenient,  than  in  the 
caae  of  slavery.  It  must  be  agreed,  that 
where  the  lex  toei  cannot  have  effect  without 
introducing  the  thing  prohibited  in  a  degree 
either  as  great,  or  nearly  as  great,  as  if  there 
was  no  prohibition,  there  the  greatest  inconve- 
nience would  ensue  from  regarding  the  lett 
loci,  and  consequently  it  ought  not  to  prevail. 
Indeed,  by  receiving  it  under  such  circum- 
stances, the  end  of  a  prohibition  would  be  frus- 
trated, either  entirely  or  in  a  venr  great  de- 
gree ;  and  so  the  prohibition  of  things  the 
most  pernicious  in  tlieir  tendency  would  be- 
come vain  and  fruitless.  And  what  greater  in- 
conveniences can  we  imagine,  than  those, 
which*  would  necessarily  result  from  such  an 
unlimited  sacrifice  of  the  municipal  law  to  the 
law  of  a  foreign  coimtry  ?  1  will  now  apply 
this  general  doctrine  to  the  particular  case  of 
our  own  law  concerning  slavery.  Our  law  prn- 
hibits  tbe  commencement  of  domestic  slavery 
in  England ;  because  it  disapproves  of  slavery, 
and  considers  its  operation  as  dangerous  and 
destructive  to  the  whole  community.  But 
woakt  not  this  prohibitfon  be  wholly  ineffec- 
tual, if  slavery  could  be  introduced  from  a  fo- 
reign country  f  In  tbe  course  of  time,  though 
perhapa  in  a  progress  lem  rapid,  would  not  do- 
mestic slavery  Moon>e  aa  general,  and  be  as 
completely  revived  in  England  by  introduction 
frofn  nor  colonies  and  from  foreign  countries, 
aa  if  it  was  permitted  to  revive  by  commenco* 
roent  here ;  and  would  not  the  same  inoonve- 
nteneea follow?  To  prevent  the  revival  of  do- 
mestic slavery  effectually,  its  introduction  must 
be  resisted  universally,  without  regard  to  the 
place  of  its  commencement ;  and  therefore  in 
the  instance  of  slavery,  the  lex  loci  must  yield 
*to  the  mumctpal  law.  From  the  fact  of  there 
never  yet  having  been  any  alavery  in  this 
country  exee|it  the  old  and  now  expired  one 
of  villenage,  it  is  evident,  that  hitherto  our  law 
ban  uniibrmly  controlled  tbe  lex  lad  in  tbis  r^ 
spect ;  and  so  long  aft  the  same  policy  of  ex- 

(I)  See  the  chapter '  de  coiiflictu  tefpum  di- 
*  versanim  in  diverais  imperiis,'  ii»  Huber.  Pns* 
leet,  p.  §39. 
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cludtDg^slATcry  is  reUioed  by  tbelmw  of  Enigf- 
land,  it  must  cootinue  intitled  to  the  sane  pre- 
tereooe.  Nor  lot  it  bo  thou^bt  o  peculiar 
want  of  eomplaiflODCO  in  Ihe  law  of  Eoglaod, 
that  disregarding  the  lex  loci  in  the  ease  of 
■laves,  k  gives  immediate  and  entire  liberty  to 
tlieoi,  when  they  are  brought  here  from  ao- 
<vtber  country.  Most  of  the  other  European 
states,  in  which  slavery  is  discouDtenanced, 
have  adopted  a  Kke  policy. 

In  Scotland  domestic  slavery  is  (m)  un- 
known, except  so  far  as  regards  the  (n)  coal- 
bewers  ^nd  salt-makers,  whose  condition,  it 
most  be  confessed,  bears  some  resemblance  to 
slavery ;  because  all  who  have  once  acted  in 
either  of  these  capacities  are  compellable  to 
serve,  and  fixed  to  their  respective  plaoes  of 
employment  during  life.  But  with  this  single 
exceptioo,  fhere  is  not  the  least  vestige  of 
slavery ;  and  so  jealous  is  the  Scotch  law  of 
every  thing  tending  to  slavery,  that  it  has  been 
held  to  disallow  contracts  of  service  for  life,  or 
lot-  a  very  long  term  ;  as,  for  sixty  years  (o). 
However,  no  particular  case  has  yet  happened, 
in  which  it  has  been  necessary  to  decide,  whe- 
ther a  slave  of  anotlier  country  acquires  free- 
ckHD  on  bis  arriral  in  Scotlandf.  In  IfS?  this 
qoestioo  was  depending  in  the  Court  of  Session 
in  the  case  of  a  negro ;  but  the  negro  happen- 
in";  to  die  during  the  pendency  of  the  cause, 
the  question  was  not  (*)  determined.  But 
when  it  is  considered,  that  in  the  time  of  sir 
Thomas  Craig,  who  wrote  at  leasit  150  years 
ago,  slavery  was  even  then  a  thing  unheard  of 
iu  Scotland,  and  that  there  are  no  laws  (p )  to 
regulate  slavery,  one  can  scarce  doubt  what 
opinion  the  lords  of  session  would  have  pro- 
nounced, if  the  negro's  death  bad  not  pre- 
vented a  decision. 

In  the  United  Provinces  slavery  having  fallen 


(m)  See  Crag.  Jus  Feud.  lib.  1,  dteges.  11, 
a.  3'^.    Stair's  Instit.  b.  1,  t.  8,  s.  11,  19. 

(n)  Porb.  Inst,  part  1,  b.  2,  t.  3.  Macdonal. 
Instit.  vol.  1,  p.  68. 

(o)  Maedooal.  Instit.  vol.  1,  p.  «8.  But  I 
mast  observe,  that  in  the  case  relied  on  by  Mr. 
Macdoual,  the  tertn  of  service  was  not  the  only 
material  circumstance.  The  contract  was  be- 
tween the  masters  and  the  crews  of  some  fish 
hosts ;  the  latter  binding  themselves  for  a 
yearly  allowance  to  serve  in  their  respective 
boats  dorin«r  three  times  nineteen  years,  so  that 
not  one  of  them,  during  all  that  time,  could  re- 
move from  a  particular  village,  or  so  much  as 
from  one  boat  to  another.  See  Did.  Decis. 
tit.  Pactum  illicitum. 

(*)  Wall.  Instit.  Law  of  Scotl.  chap,  on 
master  and  servant. 

(p)  Sir  Thomas  Craig,  mentioning  the  Eng- 
lish villeooge,  sa^s,  *  Nollus  est  apud  nos  ejus 

*  ttsns,  et  inauditum  nomen,  nisi  quod  nonoulla 

*  io  libro  Kegis  Majestatis  de  niitifis  et  ad  li- 

*  bertatem  proclamantibns  proponantur;  qufe 

*  et  ab  Aoglorum  moribus  sunt  recepta,  et  ntin- 
« quam  in  usum  nostrum 'deducta.^  Crag.  Jus 
Feud,  lib.  1,  dieges.  11,  a.  39. 
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into  disuse  (9),  all  their  writers  agree,  tha^ 
slaves  from  another  country  become  free  the 
moment  they  enter  into  the  Dutch  territories 
(r).  The  same  custnm  prevails  in  some  of  the 
neighbouring  countries,  particularly  Brabant, 
and  other  parts  of  the  Austrian  Netherlands; 
and  6udehnus,  an  eminent  civilian,  who  was 
formeriv  professor  of  law  at  Louvain  in  Bra- 
bant, relates  from  the  annals  of  the  supreme 
coancil  at  Mechlin,  that,  in  the  year  15dl,  an 
application  for  a)>prehending  and  surrendering 
a  fugitive  slave  from  Spain  was  on  this  account 
rejected  («). 

In  France  the  law  is  particularly  explicit 
against  regarding  the  lex  loci  in  the  case  of  do- 
mestic slavery :  and  thougfi,  in  some  of  the 
provinces,  a  remnant  of  the  antient  slavery  is 
still  to  be  seen  in  the  persons  of  the  '  serfs'  or 

*  gent  de  maio-roorte,'  who  are  attached  to 
particular  lands  (f),  as  villeins  retrardant  for-> 
roerly  were  in  England ;  yet  all  the  writers  on 
the  law  of  France  a^ree,  that  the  moment  a 
slave  arrives  there  from  another  country  he 
acquires  liberty,  not  iu  consequence  of  any 
written  law,  but  merely  by  long  usage  having 
the  force  of  law.  There  are  many  remarkable 
inrtances  io  which  this  rule  against  the  admis- 
sion of  slaves  from  foreign  couutrieM  has  had 
effect  in  France.  Two  are  mentioned  by  (tt) 
Bodin ;  one  being  the  case  of  a  foreign  mer- 
chant who  had  purchased  a  slave  in  Spain,  and 
aflterwarda  carried  him  into  France ;  the  other 
being  the  case  of  a  Spanish  ambassador,  whose 
slave  was  declared  free,  notwithstanding  the 
high  and  independent  character  of  the  slave*» 
owner.  This  latter  case  has  been  objected  to 
by  some  writers  {w)  on  the  law  of  nations,  who 
do  not  disapprove  of  the  general  principle  on 

(q^  *  Beiges  servos  oon  habent,  nisi  in  AsiA, 

*  Amcft,  et  AmericA.*  -  Bynkersh.  Quest.  Jur« 
Pub.  lib.  1,  e.  3.  Another  great  Dutch  lawyer 
adds,   '  Neo  cuiquam  mortalium  nunc  Kceat 

*  iese  vennndare,  ant  aliA  ratione  servitutis  jure 
^  semel  altcri  addicere.'  Voet  Commentar.  ad 
Pandect,  lib.  1,  tit.  5,  s.  3. 

'(r)  *  ServituB  paulatim  ab  usu  recessit,  ejus- 

*  que  nomen  houie  apud  nos  ezolevit ;  adeo 

*  quidem  ut  servi,  qui  aliunde  hoc  addncuntur, 

*  simul  ac  imperii  nostri  fines  intr&runt,  invitia 
<  ipsorum  dominis  ad  libertatem  prochimare 
'  possiot :  id  quod  et  aliarum  Cfarislianftrum 

*  gentium  moribus  receptum  est.'  Oroenewegeo 
de  Leg.  Abrogat.  in  Hollandift,  &c.  p.  5.  John 
Voet,  in  the  place  cited  in  the  preceding  note, 
expresses  himself  to  the  same  effect. 

(i)  Gudelin.  de  Jur.  Noviss.  lib.  1,  c.  5,  et 
Yinn.in  Instit.  lib.  1,  tit.  3,  p.  39,  edit.  Heinecc. 

(t)  See  Inst,  an  droit  Fraiic.  par  M.  Argou^ 
ed.  1753,  liv.  1,  chap.  1,  p.  4. 

(u)  Bodin.  de  Republic,  lib.  1,  cap.  5,  de 
iroperio  herili.  See  several  -  other  instances 
mentioned  in  the  Negro  cause  in  the  13lh  vo* 
lume  of  the  Causes  Celebres. 

(w)  KJrchner,  de  L<fgat.  lib.  9,  c.  1,  num. 
933;  and*  alYer  him  Bynkershoek  JugeCom- 
pet.  d«8  Ambassad.  ed.  par  Barbey  r.  c.  15,  s.  9. 
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which  liberty  is  gireo  to  slates  brought  from 
foreign  oountries,  but  only  oomplsin  of  its  ap- 

SlicatioQ  to  the  particular  case  of  an  ambassa- 
or.  But,  on  the  other  hand,  Wicquefort  (x) 
blames  the  states  of  Holland  for  not  following 
the  example  of  the  French,  in  a  case  which 
he  mentions.  Afler  the  establishment  of  the 
French  colonies  in  South  America,  the  kings 
of  France  thought  fit  to  deviate  firom  the  strict^ 
ness  of  the  antient  French  law,  in  respect  to 
slatery,  and  in  them  to  permit  and  regulate  the 
possession  of  negro  slaves.  The  first  edict  for 
this  purpose  is  said  to  have  been  one  in  April 
1615,  and  another  was  made  in  May  1685  (^), 
which  is  not  confined  to  negroes,  but  regulates 
,tlie  general  police  of  the  French  islands  in 
America,  and  is  known  by  the  name  of  the 
Code  Noir.  But  notwithstanding  these  edicts, 
if  negro  slaves  were  carried  from  the  French 
American  islands  into  France,  they  were  inti- 
tled  to  the  benefit  of  the  ancient  French  law, 
and  became  free  on  their  jirrival  in  France  (i). 
To  prevent  this  consequence,  a  third  edict  was 
made  in  October  1716,  which  permito  the 
bringing  of  negro  slaves  into  France  from  their 
American  islands.  The  permission  is  granted 
under  various  restrictions ;  all  tending  to  pre- 
Tent  the  long  continuance  of  negroes  in  France, 
to  restrain  their  owners  from  treating  them  as 
property  whilst  they  continue  in  their  mother 
country,  and  to  prevent  the  importation  of  fu- 
gitive negroes ;  and  with  a  like  view,  a  royal 
declaration  was  made  in  December  1738  (a), 
containing  an  exposition  of  the  edict  of  1716, 
and  some  additional  provisions.  But  the  an- 
tient law  of  France  m  favour  of  slaves  from 
another  country,  still  has  effect,  if  the  terms  of 
the  edict  of  1716,  and  of  the  declaration  of 
1738  are  not  strictly  complied  with  ;  or  if  the 
negro  is  brought  from  a  place,  to  which  they 
do  not  extend/  This  appears  from  two  cases 
adjudged  since  the  edict  of  1716.  In  one  (b) 
cf  them,  which  happened  in  1738,  a  negro  had 
been  brought  from  the  island  of  SL  Domingo 
without  observing  the  terms  of  the  edict  of 
1716 ;  and  in  the  other  (c),  which  was  decided 
.80  late  as  in  the  year  1758,  a  slave  bad  been 
brought  from  the  East  Indies,  to  which  the 
■  ■ 

(x)  Wicf|.  Embassador,  Engl.  ed.  p.  S68. 

(V)  Decisions  Nouvelles,  par  M.  Denisart, 
tit  Negres. — Denisart  mentions,  that  the  edict 
of  1685  is  registered  with  the  soverei^  council 
at  Domingo,  but  has  never  been  registered  in 
any  of  the  French  parliamente. 

{z)  Nouvelles  Decisions  par  M.  Denisart, 
tit.  Negres,  s.  S7. 

(a)  M.  Denisart  observes,  that  the  edict  of 
1716,  and  the  declaration  of  1738,  do  not  ap- 
pear to  have  been  ever  registered  by  the  parlia- 
ment of  Paris,  because  they  are  considered  as 
contrary  to  the  common  law  of  the  kingdom.— 
See  his  Nouvelles  Decisions,  tit.  Negres.  And 
•ee  above,  p.  18. 

(k)  See  Causes  Celebres,  vol.  13,  p.  499. 

(ej  Nouvelles  Decisions  par  M.  Denisart, 
tit.  Negres,  s.  147. 


edict  doth  not  extend :  and  in  both  these  cases 
the  slaves  were  declared  to  be  free. 

Such  are  the  examples  drawn  from  the  lawa 
and  usages  of  other  European  countries ;  and 
they  fully  evince,  that  wherever  it  is  the  policy 
to  discountenance  slavery,  a  disregard  of  the 
Ut  locif, in  the  case  of  slarery^  is  as  well  juati- 
fied  by  general  practice,  as  it  is  really  founded 
on  necessity.  Nor  is  the  justice  of  such  pro- 
ceeding less  evident ;  for  Hiow  can  it  be  unjust 
to  devest  the  master's  property  in  his  slave, 
when  he  is  carried  into  a  country,  in  which, 
for  the  wisest  and  most  humane  reasons,  suck 
property  is  known  to  be  prohibited,  and  conse- 
quently cannot  be  lawfullv  introduce  ? 

6.  It  may  be  contended,  that  though  the  law 
of  England  will  not  receive  the  negro  as  » 
slave,  yet  it  may  suspend  the  severe  qualities  of 
the  slavery  whilst  the  negro  is  in  England,  and 

K reserve  the  master's  right  over  him  in  the  re- 
ition  of  a  servant,  either  by  presuming  a  con- 
tract for  that  purpose,  or,  without  the  aid  of 
such  a  refinement,  by  compulsion  of  law 
grounded  on  the  condition  of  slavery  in  whick 
the  negro  was  previous  to  his  arrival  here. 

But  insuperable  difiiculiies  occur  againaC 
modifying  and  qualifying  the  slavery  by  this 
artificial  refinement.  Jo  the  present  case,  at 
all  evento,  such  a  modification  cannot  be  allow- 
able ;  because,  in  the  return,  the  master  claims 
the  benefit  of  the  relation  between  him  and  I  he 
negro  in  the  full  extent  of  the  original  slavery. 
But  for  the  sake  of  shewing  the  futility  of 
the  argument  of  modification,  and  in  order 


to  prevent  a  future  attempt  by  the  masters  of 

of'^it,  '     '" 
force. 


negroes  to  avail  themselves  of'^it,  1  will  try  ita 


As  to  the  presuming  a  contract  of  service 
against  the  negro,  I  ask  at  what  time  is  ita 
commencement  to  be  aopposed  ?  If  the  time 
was  before  the  negro's  arrival  in  England,  it 
was  made  when  he  was  in  a  stole  of  slavery, 
and  consequently  without  the  power  of  con* 
tracting.  If  the  time  presumed  was  subse- 
quent, the  presumption  must  begin  the  moment 
of  the  negro's  arrival  here,  and  consequently 
be  founded  on  the  mere  fact  of  that  arrival,  and 
the  consequential  enfranchisement  by  opera- 
tion of  law.  But  is  not  a  sIsTery,  determined 
agamst  the  consent  of  the  master,  a  strange 
foundation  for  presuming  a  contract  betweee 
him  and  the  slave  ?  For  a,  moment,  however;  I 
will  allow  the  reasonableness  of  presuming 
such  a  contract,  or  1  will  suppose  it  to  be  re- 
duced into  writing ;  but  then  I  ask,  what  are 
the  terms  of  this  contract?  To  answer  tlie 
master's  purpose,  it  must  be  a  contract  to  serve 
the  master  nere ;  and  when  he  leavea  this 
country  to  return  with  him  into  Americai 
where  the  slarery  will  again  attech  upon  the 
negro.  In  plain  terms,  it  is  a  contract  to  ge 
into  alavery  whenever  the  master's  occasions 
shall  require.  Will  the  law  of  England  dis- 
allow the  iutroductran  of  slavery,  and  therefore 
emancipate  the  negro  from  it;  and  yet  give 
effect  to  a  contract  founded  solely  upon  sla- 
very, in  slavery  ending  ?  Is  it  possible,  that  the 
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biw  of  Soglnd  ean  be  ao  iasaking  lo  the 
Dein^  90  iDOOunsteot  with  itself? 

The  u^grumetitof  modifioRlion,  ladependeDtr 
ly  of  cuoiracty  ii  equally  delosife. — There  ii 
BIO  knovn  role  hy  which  the  Coar4  cao  guide 
itself  ID  a  partial  reception  of  skfery.  Be- 
sides, if  the  law  of  England  would  receive  the 
sIsTery  of  the  negro  in  any  way,  there  can  be 
DO  reaflon  why  it  should  not  be  admitted  in  the 
same  degree  as  the  slavery  of  the  villein ;  hut 
tlie  aigammt  of  modiBcatioo  necessarily  sop- 
poses  the  contrary  ;  becai^M,  if  the  slafery  of 
Ibe  negco  was  received  in  the  same  extent, 
theo  it  would  not  be  necessary  to  have  recourse 
to  e  qoalification.  There  is  also  one  other  rea- 
suo  stiM  more  repugnant  to  the  idea  of  modify- 
ing the  slavery.  If  the  law  of  England  would 
modify  the  sUvery,  it  would  certainly  take 
away  its  most  exceptionable  (|ualities,  and  leave 
those  which  are  l#sist  oppressive.  But  the  lao- 
dification  required  will  be  insnfficieiii  for  the 
master's  purpose,  unless  the  law  leaves  behind 
a  quality  the  most  exceptionable,  odious  and 
oppressive;  an  arbitrary  power  of  reviving 
the  slavery  in  its  full  extent,  by  removal  of 
the  negro  to  a  place,  in  which  the  slavery 
will  agaiD  attach  upon  him  with  all  its  original 
severity  (d). 

From  this  examination  of  the  several  ob- 
jections in  favour  of  slavery  in  England,  I 
think  myself  well  warranted  to  observe,  that 
instead  of  being  weakened,  the  arguments 
against  shivery  in  England  have  deriv«i  an  ad- 
ditional force.  The  result  is,  not  merely  that 
negroes  become  free  on  being  brought  into  this 
country,  but  that  the  law  of  England  confers 
the  gift  of  liberty  entire  and  unincumbered ; 
not  in  name  onlv,  but  really  and  sulistantislly ; 
and  consequently  that  Mr.  Steuart  cannot  have 
the  least  right  over  Soromersett  tlie  ne^ro, 
either  In  the  open  character  of  a  slave,  or  in 
the  disguised  one  of  an  ordinary  servant. 

(S.)    In  the  ontset  of  the  argu- 
ment 1  made  a  second  question 


!!^l^      on  Mr.  Steuart's  authority  to  en. 
^^olr*       ^^^^  **"  "K^^t  if  he  has  any,  by 


bim  out  of 
Kngiaod. 


m  roiat  OB 
Mr.  Steusnn 
a  iihorty  to 

enKT 
right 

traniporUof  transporting  the  negro  out  of  Eng- 
land. Few  words  will  be  necessary 
on  this  point,  which^  my  duty  as 

(d)  This  answer  to  the  argument  of  modi- 
fieatioo,  includes  an  answer  to  the  supposition, 
that  an  action  of  trespass  <  per  quod  servitium 
«  amiilt,'  wiH  lie  for  loss  of  a  negro's  service. 
I  am  Deinuaded,  that  the  case,  in  which  that 
remedy  wa4  loosely  suggested,  was  one  in 
which  the  question  was  about  a  negro  being 
out  of  England.  I  mean  the  case  of  Smith  and 
Gould,  S  Salk.  667.  Another  writ,  hinted  at 
in  I  be  same  case,  is  the  writ  of  trespass,  *  qoare 
»  captivum  sonm  cepit ;'  which  is  not  in  the 
least  applicable  to  the  negro,  or  any  dther  slave. 
It  supposes  the  jplaiotiff  to  have  bad  one  of  the 
king's  enemies  m  his  custody  as  a  prisoner  of 
war,  and  to  have  had  a  right  of  detaining  him 
till  payment  of  a  ransom.  See  Reg.  Br.  103, 
h«  and  a  8alk.  667. 

VOL.  XX. 


(Munsel  for  the  negro  requires  me  to  make,  in 
order  to  give  him  every  possible  chance  of  a 
discharge  from  bis  coutinement,  and  not  from 
any  doubt  of  success  on  the  question  of  slavery. 

If  in  England  the  negro  continues  a  slave  to 
Mr.  Steuart }  he  roust  be  content  to  have  the 
negro  subject,  lo  those  limitations  which  the 
laws  of  villeoage  imposed  on  the  iord  in  the 
enjoyment  of  his  property  in  the  villein  ;  there 
being  no  other  laws  to  regulate  slavery  in  this 
country.  But  even  those  laws  did  not  permit 
that  high  act  of  dominion  which  Mr.  Hteuart 
has  exercised;  for  they  restrained  the  lord 
from  forcing  the  villein  out  of  England.  The 
law,  by  which  the  lordV  power  over  bis  villein 
was  thus  limited,  has  reached  the  present 
tinoes.  It  is  a  law  (e)  made  in  the  time  of  the 
first  Willian»  and  the  words  of  it  are,  *  prohi- 
*  bemus  ut  nuUus  vendat  hominem  extra  pa- 
•triam»(/). 

If  Mr.  8teuart  had  claimed  the  negro  as  a 
servant  by  contract,  and  in  his  return  to  the 
Habeas  Corpus  had  stated  a  written  agreement 
to  leave  England  as  Mr.  Steuart  should  re- 
quire, signed  by  the  negro,  and  made  after  his 
arrival  in  England,  when  he  bad  a  capacity  t»f 
contracting,  it  might  then  have  been  a  ques- 
tion, whether  such  a  contract  in  writing  would 
have  warranted  Mr.  Steuart  in  compelling  the 
performance  of  it,  by  forcibly  transporting  the 
negro  out  of  this  country  P  1  am  myself  satis- 
iied,  that  no  contract,  however  solemnly  enter- 
ed into,  would  have  justified  such  violence. 
It  is  contrary  to  the  genius  of  the  English 
law,  to  allow  any  enforcement  of  agreements 
or  contracts,  by  any  other  compulsion,  than 
that  from  our  courts  of  justice.  The  exercise 
of  such  a  power  is  not  lawful  in  cases  of 
agreements  for  property ;  much  less  ought  it  to 
be  so  for  enforcing  agreements  against  the 
person.  Besides,  is  it  reasonable  to  suppose, 
that  the  law  of  England  would  permit  that 
against  the  servant  by  contract,  which  is  de< 
nied  against  the  slave?  Nor  are  great  autho- 
rities wanting  to  acquit  the  law  of  England  of 
snch  an  inconsistency,  and  to  shew,  that  a 
contract  will  not  warrant  a  compulsion  by  im- 
prisonment, and  consequently  much  le^s  by 
transporting  the  party  out  of  this  kingdom. 
Lord  Hobart,  whose  extraordinary  learning, 
judgment,  and  abilities,  have  al^vays  rankeil  his 
opinion  amongst  the  highest  authorities  of  law, 
exjpressly  says  (g),  that  the  body  of  a  freeman 
cannot  be  made  subject  to  distress  or  imprison- 
ment by  contract,  but  only  by  judgment. 
There  is,  however,  one  case,  in  which  it  is 
said  that  the  performance  of  a  service  to  be 
done  abroad,  may  he  compelled  without  the 


(e)  Wilk.  Leg.  Saxon,  p.  899,  etcap«65| 
L^.  Gulielm.  1. 

(f)  This  law  furnishes  one  more  argument 
against  slavery  imported  from  a  foreign  coon- 
try.  If  the  law  of  England  did  not  disallow 
the  admission  of  such  a  slavery,  would  it  re- 
strain the  matter  from  taking  bis  slave  out  of 
the  kingdom  f  (m)  ^^^*  ^1* 
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intenrention  of  a  court  of  justice ;  I  mean  the 
cue  of  an  infant •appreotice,  bound  by  proper 
indentures  to  a  mariner  or  other  person,  where 
the  nature  of  the  ser? ice  imports,  that  it  is  to 
be  done  out  of  the  kingdom  (kV,  anil  the  party, 
by  reason  of  bis  infancy,  is  liable  to  a  coercion 
not  ju8ti6able  in  ordinary  cases.  The  Habeas 
Corpus  Act  (i)  goes  a  step  further ;  and  per- 
sons who,  by  contract  in  writing,  agree  with 
a  merchant  or  owner  of  a  planutioo,  or  any 
other  person,  to  be  transported  beyond  sea,  and 
receire  esrnest  on  such  sgreements,  are  ex- 
cepted from  the  benefit  of  that  statute.  I 
must  say,  that  the  exception  appears  very  un  - 
guarded ;  and  if  the  law  as  it  was  prerjous  to 
this  statute,  did  entitle  the  subject  to  the 
Habeas  Corpus  in  the  case  which  the  statute 
excepts,  it  can  only  operate  in  excluding  him 
in  that  particular  case  from  the  additional  pro- 
Tisions  of  the  statute,  and  cannot,  I  presume,  be 
jtiatly  extended  to  deprire  bim  of  the  Habtes 
Corpus,  as  the  common  law  gare  it  before  the 
making  of  the  statute. 

scwciuioii.  Upon  the  whole,  the  return  to 

the  Habeas  Ciypus  in  the  present 
-ease,  in  whate? er  way  it  is  considered,  whether 
b^  inquiry  into  the  foundation  of  Mr.  Steuart's 
ngbt  to  the  person  and  service  of  the  negro,  or 
by  reference  to  the  violent  manner  in  which  it 
has  been  attempted  to  enforce  that  right,  will 
appear  equally  uu worthy  of  this  court's  ap- 
probation. By  condemning  the  return,  the 
revival  of  domestic  slavery  will  be  rendered  as 
impracticable  by  introduction  from  our  colo- 
niea  and  from  other  countries,  as  it  is  by  com- 
mencement here.  Such  a  judgment  will  be 
DO  less  conducive  to  the  public  advantage,  than 
it  will  be  conformable  to  natural  justice,  audio 
principles  and  authorities  of  law  ;  and  this 
court,  by  effectually  obstructing  the  admission 
of  the  new  slavery  of  negroes  into  England, 
will  in  these  times  reflect  as  much  honour  on 
themselves,  as  the  great  judges,  their  prede- 
cessors, formerly  acquired,  by  contributmg  so 
uniformly  and  successfully  to  the  suppression 
of  the  old  slavery  of  villenage. 

Arguments  of  the  other  Counsel. 

Ifr.  Allejfne. — Though  it  may  seem  pre- 
sumption in  me  to  offer  any  remarks,  atler  the 
elaborate  discourse  just  now  delivered,  yet  1 
liope  the  indulgence  of  the  Court ;  and  shall 
fioofine  my  observations  to  some  few  points, 
not  included  by  Mr.  Hargrave.  It  is  well 
known  to  your  lordships,  that  much  has  been 
asserted  by  the  ancient  philosophers  and  civi- 
lians, in  defence  of  the  principles  of  slaverv: 
Aristotle  has  particidarly  enlarged  on  that  suo- 
jeot.  Ad  observation  still  it  is,  of  one  of  the 
most  able,  most  ingenious,  most  convindng 
writers  of  modsrn  times,  whom  I  need  not 
hesitate,  on  this  oooasion,  to  prefer  to  Aristotle, 
the  great  Montesquieu,  that  Aristotle,  on  this 
■nbject,  reasoned  very  unlike  the  philosopher. 
He  draws  his  precedents  from  barWous  ages 


(A)  Hob.  134.        (i)  31  Cha.  S»  c.  ft,  §  13. 


aod  oatioos,  and  then  dedooai  maxims  fnooi 
them,  for  the  contemplation  and  practice  oT 
civilized  times  and  countries.  If  a  man  who 
in  battle  has  liad  his  enemy's  throat  at  hi* 
swonl's  point,  spares  him,  and  says  therefor* 
he  has  power  over  bis  life  and  lifaierty,  is  thi« 
true?  By  whatever  duty  be  was  fiound  to 
spare  him  in  battle,  (which  be  always  is,  when 
he  can  with  safety)  by  the  same  he  obliges 
himself  to  spare  the  life  of  the  captive,  and  r»» 
store  his  liberty  as  aeon  as  possible,  oonaisteDt 
with  those  considerations  from  whence  be  was 
authorised  to  spare  at  first ;  the  same  indis* 
pensible  duty  operates  throughout.  As  a  cod* 
tract:  in  all  contracts  there  must  be  power  ob 
one  side  to  give,  on  the  other  to  receive ;  and  « 
competent  consideration.  Now,  what  power 
can  there  be  in  any  man  to  dispose  of  all  the 
ri|g;hts  vested  by  nature  and  society  in  him  and 
his  descendants  ?  He  cannot  consent  to  part 
with  them,  without  ceasing  to  be  a  man  ;  for 
they  immediately  flow  from,  and  are  essentia 
to,  his  conditiou  as  such :  they  cannot  be  takea 
from  him,  for  they  are  not  his,  as  a  citizen  or 
a  member  of  society  merely  ;  and  are  not  to  b« 
resigned  to  a  power  inferior  to  that  which  gavs 
them.  With  respect  to  consideration,  what 
shall  be  adequate?  As  a  speculative  point,  sla* 
very  may  a  little  differ  in  its  appearance,  and 
the  relation  of  master  and  slave,  with  the  obli- 
gations on  the  part  of  the  slave,  may  lie  con- 
ceive<l;  and  merely  in  this  view,  might  bs 
thought  to  take  efl^tinall  places  alike;  as 
natural  relations  always  do.  But  slavery  is 
not  a  natural,  it  is  a  municipal  relation ;  an  in* 
stitution  therefore  confined  to  certain  places^ 
and  necessarily  dropt  b^  passage  into  a  coun* 
try  where  such  municipal  regulations  do  not 
subsist.  The  negro  making  choice  of  bia 
habitation  here,  has  subjected  himself  to  tbs 
penalties,  and  is  therefore  entitled  to  the 
protection  of  our  laws.  One  remarkable 
case  seems  to  require  being  mentioned :  soms 
Spanish  criminals  hsving  escaped  from  exe* 
cution,  were  set  free  in  France.  [Lord  'ManS" 
field. — Note  the  distinction  in  the  case:  in 
this  case,  France  was  not  bound  to  judge 
by  the  municipal  lews  of  Spain;  nor  was 
to  take  cognizance  of  the  offences  aupposed 
against  that  law.]  There  has  been  started  aD 
objection,  that  a  company  having  been  estab- 
lished by  our  government  for  &e  trade  of 
slaves,  it  were  unjust  to  deprive  them  htre.-«> 
Mo :  the  government  incorporated  them  with 
such  powers  as  individuals  had  used  by  cus* 
tom,  the  only  title  on  which  that  trade  sub- 
sisted; I  conceive,  that  had  never  extended, 
nor  could  extend,  lo  slaves  brought  hither ;  it 
was  not  enlarged  at  all  by  the  incorporation  of 
that  company,  as  to  the  nature  or  limits  of  its 
authority.  It  is  said,  let  slaves  know  they  are 
all  free  as  soon  as  arrived  here,  the^f  will  flock 
over  in  vast  numbers,  over-run  tms  country, 
aod  desolate  the  plantations.  There  are  too 
strong  penalties  by  which  they  will  be  kept  in; 
nor  are  the  persons  who  might  cooTev  them 
over  much  indnoed  to  attempt  it ;  tks  scspiei^ 
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Ue  eooditioiB  io  which  ne^n^oei  have  th«  mis- 
fcrtttoe  to  be  ooosiilered,  efiedually  preYeiitt 
tbeir  importotioo  id  any  cousiilerable  degree. 
On^bt  we  not,  on  oor  part,  to  i^uant  and  pre* 
■erro that  liberty  by  which  we  are  distinguished 
by  aJl  the  earth !    to  be  jealous  of  whatever 
neuuie  has  a  tendency  to  dimhiish  the  vene- 
rmtion  due  to  the  first  of  blessings?  The  horrid 
criBellifa,  scarce  credible  in  recital,  perpetrated 
io  America,  might,  by  the  allowance  of  slares 
amongst  ns,  be  introduced  here.    Could  your 
lordship,  could  any  liberal  and  ingenuous  tem- 
per, eodore,  in  the  fields  bordering  on  this  city, 
to  see  a  wretch  boond  for  some  trivial  ofience 
Io  •  tree,  torn  and  agonizing   beneath    the 
flooorgeP  Such  objects  might  by  time  become 
fiuniliar,  become  unheeded    by    this  nation; 
exerdaed,  as  they  are  now,  to  far  difierent  sen- 
lunenlB,  o^y  those  sentiments  never  be  ex* 
tinctl  the  feelings  of  humanity  1  the  generous 
aailiea  of  free  minds!    May   such  principles 
never  be  corrupted  by  the  mixture  of  slavish 
eostoms!  Nor  can  I  believe,  we  shall  suffer 
any  individual  Cving  here  to  want  that  liberty, 
whose  effects  are  glorv  and  happiness  to  the 
public  and  every  individual. 

Mr.  IFai/ace.— The  question  has  been  stated, 
whether  the  right  can  be  supported  here ;  or, 
if  it  can,  whether  a  course  of  proceedings  at 
law  be  not  necessary  to  give  efiect  to  the  right  ? 
It  is  found  in  three  quarters  of  the  globe,  and 
in  part  of  the  fourth.  In  Asia  the  whole  peo- 
pie;  in  Africa  and  America  far  the  greater 
]iut;  in  Europe  great  numbers  of  the  Roa» 
aiaof  and  Polanders.  As  to  captivity  io  war, 
the  Christian  princes  have  been  used  to  give 
life  to  the  prisoners ;  and  it  took  rise  probably 
in  the  Crusades,  when  they  gave  them  life,  and 
■ometioMa  enfranchised  them,  to  iolist  under 
tbesundard  of  the  cross,  against  the  Alaho> 
metaos.  The  right  of  a  conqueror  was  abso- 
hite  in  Europe,  and  is  in  Africa.  The  natives 
are  brought  from  Africa  to  the  West  Indies; 
mtrchase  is  made  there,  not  because  of  positive 
law,  but  therb  being  no  law  against  it.  li  can- 
not be  in  consideration  by  this  or  any  other 
coon,  to  see,  whether  the  West  India  regula- 
tions are  the  beat  possible ;  such  as  they  are, 
while  they  continue  io  force  as  laws,  they  must 
be  adhered  to.  As  to  England  not  permittiog 
slavery,  tliere  is  no  law  against  it ;  nor  do  1 
find  any  attempt  has  been  made  to  prove  the 
flsislcnoe  of  one.  Villeaage  itself  has  all  but 
the  name.  Though  the  disMolution  of  monaa- 
lories,  amongst  other  material  alterations,  did 
occasion  the  decay  of  that  tenure,  slaves  could 
breathe  io  England  :  for  villeins  were  in  this 
country,  and  were  u^re  slaves,  in  ElisBsbetb. 
Sheppaid'a  Abridgment,  afterwards,  save  they 
were  worn  out  in  his  time.  [Lord  Mansfield 
meotioiio  ao  assertion,  but  does  not  recollect  the 
muthor,  that  two  only  were  in  England  in  the 
time  of  Charles  the  9d,  at  the  time  of  the  aboli- 
tion of  tenorts.]  In  the  cases  cited,  the  two 
first  directly  affirm  an  action  of  trover,  an  action 
anpropriated  to  mere  common  chattels.  Lord 
nolt's  opimon,  is  «  more  dkiumt,9i  deciaion 


unsupported  by  precetleut.  And  if  it  be  ob« 
jecled,  that  a  proper  action  could  not  be 
brought,  it  is  a  known  and  allowed  practice  in 
mercantile  transactions,  if  the  cause  ariiies 
abroad,  to  lay  it  within  the  kio;(dom :  theretbre 
the  contract  in  Virginia  might  be  laid  to  be  in 
London,  and  would  not  be  traversable*  With 
respect  to  the  other  cases,  the  particular  mode 
of  action  was  alone  objected  to ;  had  it  been  ao 
action  *  per  qtiod  servitium  amisit,'  for  loss  of 
service,  the  Court  would  have  allowed  it.  The 
Court  called  the  person,  for  the  recovery  of 
vthoin  it  waa  brought,  a  slavish  servant,  io 
Chaiiiberlayne's  case.  Lord  Hardwicke,  and 
the  afterwarda  lord  chief  justice  Talbot,  then 
attorney  and  solicitor-general,  pronounced  a 
alave  not  free  by  coming  into  England.  It- is 
oeceasary  the  masters  shouUI  bring  them  over  ; 
for  they  cannot  trust  the  whites,  either  with 
the  stores  or  the  navigating  the  vessel.  There- 
fore, the  benefit  token  on  the  Habeas  Corpus 
Act  ought  to  be  allowed. 

Lord  Manifield  observes,  The  case  alluded 
to  was  upon  a  petition  in  Lincoln's  Inn  Hall, 
after  dinner ;  probably,  theretbre,  might  not, 
aa  he  believea  the  contrary  is  not  unusual  at  that 
hour,  be  token  with  much  accuracy.  The 
principal  matter  was  then,  on  the  earnest  soli- 
citotion  of  many  merchanto,  to  know,  whether 
a  slave  was  freed  by  being  made  a  Christian  t 
And  it  waa  resolved,  not.'  It  is  remarkable, 
though  the  Eoglish  took  infinite  pains  betbre 
to  |irevent  their  sisves  being  made  Christians^ 
that  they  might  not  lie  freed,  the  French  sugw 
gested  they  must  bring  tbeir*s  into  France, 
(when  the  edict  of  1706  was  petitioned  for,)  to 
make  them  Chrisiians.  He  said,  the  distinc* 
tk>n  waa  difficult  as  to  alavery,  which  could  not 
be  resumed  after  emancipation,  and  yet  the  con- 
dition of  Ik  la  very ,  in  its  full  extent,  could  not  be  to» 
lerated  here.  Mucbconaideraiion  was  necessary, 
to  define  how  tar  the  point  should  be  carried. 

The  Court  must  consider  the  great  de-; 
triment  to  proprietors,  there  being  so  great* 
a  number  in  the  porti  of  this  kingdom,  thai 
many  thousands  of  pounds  would  be  lost  to  the 
owners,  by  setting  them  free.  (A  gentleman 
observed,  no  great  danger;  for  io  a  whole 
fleet,  usually,  there  would  not  be  six  slavea.) 
Aa  to  France,  the  case  stoted  decides  no 
farther  than  that  kingdom ;  and  there  freedom 
was  claimed,  because  the  slave  had  not  been 
registered  in  the  port  where  he  entered,  coii-> 
formably  to  the  edict  of  1706.  Mi^ht  not  a 
slave  as  well  be  freed  by  going  out  of  Virginia 
to  the  adjacent  country,  where  there  are  no 
staves,  if  change  to  a  piace  of  contrary  custom 
waa  sufficient  F  A  statuto  by  the  legislature,  to 
aubject  the  Weat  India  property  to  payment  of 
debts,  I  hope,  will  be  thought  some  proof;  an- 
other act  devests  the  African  company  of  their 
slaves,  and  vesto  them  in  the  West  InditfCom- 
pan]|r :  I  say,  I  hope  these  are  proofa  the  law 
has  interfered  for  the  maintenaiKse  of  the  trade 
in  alaves,  and  the  transferring  of  slavery.  As 
for  want  of  application  properly  to  a  court  of 
jtutice  I  a  con^non  servant  may  be  c^omcted 
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bere  by  his  maiter'a  prif  ate  aatborit^.  HabeU 
Corpus  ackoow ledges  a  rii^bt  to  seize  persooa 
by  force  employe<l  to  seire  abroad.  A  riffbt  of 
compulsion  there  must  be,  or  the  roaster  will 
be  under  the  ridiculobs  necessity  of  ne^'l^ctiog 
his  proper  business,  by  stayib^  here  to  bare 
their  serFice,  or  most  be  quite  deprived  of  those 
•laves  he  has  been  obliged  to  bring  over.  The 
case,  as  to  service  for  life,  was  not  allowed, 
merely  for  want  of  a  deed  to  pass  it. 

The  Court  approved  Mr.  Aileyne*s  opinion  of 
the  distinction,  liow  far  municipal  laws  were  to 
be  regarded :  instanced  the  right-ofnuarriage ; 
which,  properly  solemnized,  was  in  all  places 
the  same,  but  the  regulations  of  power  over 
childreu  from  it,  and  other  circumstances,  very 
various;  and  advised,  iftbe merchants  thought 
it  so  necessary,  to  apply  to  parliament,  who 
eould  make  laws. 

Adjourned  till  that' day  se'nnigbt. 

Mr.  Dunning.— It  is  incumbent  on  me  to  jus- 
tify captain  .Knowles's  detainer  of  the  negro ; 
Ibis  will  be  effected,  by  proving  a  right  in  Mr. 
Steuart;  even  a  supposed  one:  for  till  that 
taetter  waa  determined^  it  wefe  somewhat  un- 
iaecoonlable  that  a  negro  should '  depart  his 
aerviee,  and  pot  the  means  out  of  his  power  of 
^yog  that  right  to  effect,  by  a  flight  out  of  the 
kingdom.  J  wili  explain  what  appears  to  me 
$he  foundation  of  Mr.  Steuart*s  claim.  Before 
Ibe  writ  of  Habt^  Corpus  issued  in  the  presei^t 
ease,  there  was,  and  there  still  is,  a  great  num^ 
her  of  alavei  in  Africa,  (from  whence  the  Ame- 
rican plantations  are  supplied)  who  are  saleable, 
and  in  fact  sold.  Under  all  these  descriptions 
is  James  Sommersett.  Mr.  )Stenart  brought  him 
over  to  £ngland ;  purposing  to  return  to  Ja- 
maica,  the  negro  chose  to.  depart  the  service, 
and  was  stopt  and  detained  by  captain  Knowles, 
until  his  master  should  set  sail  and  take  him 
away  to  be  sold  in  Jamaica.  The  gentlemen 
on  the  other  aide,  to  whom  I  hnpute  no  blame, 
but  «n  the  other  hand  ranch  commendation, 
have  advanced  many  ingenious  propositions ; 
partof  whtch  are  undeniably  trUe,  and  part  {as 
ts  usual  in  compositions  of  ingenuity)  very  dis- 
pitttable.  Jt  is  my  misfortune  to  address  an 
audience,  the  greater  part  of  which,  i  fear, 
•re  prejudiced  the  other  Way.  But  wisljfes,  I 
am  well  convinced,  will  never  enter  into  yoor 
lefdships'  minds,  to  influence  the  determination 
of  the  point:  this  cause  must  be  what  in  fact 
and  law  it  is ;  its  late,  I  trust,  therefore,  de- 
pends on  fixt  invariable  rules,  resulting  by  law 
iirDm  the  nature  of  the  case.  For  myself,  I 
would  not  be  understood  to  intimate  a  wish  in 
favour  of  slavery,  by  any  means;  nor  on  the 
other  side  to  be  suppoaed  the  maintainer  of  an 
opioion  contrary  to  m}r  owp  judgment^  I  am 
bound  by  duty  to  mahitain  those  arguments 
which  are  mosi  useful  to  captaiD  Knowles,  as 
ftr  as  is  consistent  with  truth  ;  ami  if  bis  con- 
duct baa  bc»n  agreeable  totha  laws  throughout, 
i  am  under  a  farther  iodispeiisihle  duty  to  sup^ 
|N>rt  it.  I  ask  no  other  attention  than  may 
IMPiUjr  ranpjl  (pm  the  impma»  9i  4n 
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qoeatton :   less  than  this  I  have  no  remn  to 
expect;  more,  I  neither  demaod  nor  wiah  t6' 
have  allowed.     Maiiy  alarming  apprehensiono 
have  been  entertained  of  the  consequence  of  tb« 
decision,  either  way.     About  14,00a  slaves, 
from  the  most  exact  iotelligebce  I  am  able  to 
procure,  are  at  piiesent  bere ;  and  some  little 
time  past,   166,914  in  Jamaica;    there  are« 
besides,  a  number  of  v^ld  negroea  in  the  woods. 
The  computed  value  of  a  negro  in  those  parts 
60/.  a  head.     In  the  other  islands  I  cannot 
atate  with  the  same  accuracy,  but  on  the  Whole 
they  are  about  as  many.    Thh  means  of  con- 
veyance, I  am  told,  are  manifold  ;  every  famihf 
almost  brings  over  a  great  number;  and  will, 
be  the  deciaion  on  which  side  it  may.    Most 
negroes  who  hav^  Oioney  (and  that  descriptioii 
I  believe  will  indnde  nearly  all)  make  interest 
with  the  common  aailora  to  be  carried  hither.' 
There  are  negroes  not  faUiog  under  the  proper 
denomination  of  any  y^t  mentioned,  descen- 
dants of  the  original  slaves,  the  aborigines,  if  [ 
may  call  them  so ;  these  have  grirddatty  ac- 
quired la  natural  attachment  to  their  country 
and  situation;  in  aH   insurrections  lliey  side 
with  their  roasters :   otherwise  the  vast  dispro- 
portion of  the  negroes  to  the  whites,  (sot  liess 
prsbably  than  that  of  100  to  one)  would  have 
been  fotal  in  its  consequencea.    There  are  very 
strong  and  particular  grounds  of  apprehen- 
sion, if  the  reUiion  in  which  they  sund  to 
their  masters  is  utterly  to  be  dissolved  on  the 
inltant  of  their  coming  into  England^  Mavery, 
say  the  gentlemen,  is  an  odious  thing ;   the 
name  is:  and  the  reality  ;  ifit  were  as  one  has 
defined,  and  the  rest  supposed  it.     If  it  ^ede 
necessary  to  the  idea  and   the  existence  6f 
James  Sommersett,  that  his  master,  ereS  hel-e« 
might  kin,  nay,  might  eat  him,  might  seH  living 
or  dead,  might  make  him  and  his  descendants 
property  alwnable,  and  thus  transmissible  to 
posterity ;  this,  how  high  soever  my  ideas  msj^ 
be  of  tlie  doty  of  my  profesaioi^  is  what  I 
should  decliae  pretty  much  to  defend  oi^as*- 
sert,  for  any  pur(»ose,  seriously ;  i  should  only 
speak  of  it  to  testify  my  contempt  and  ab- 
horrence.   But  this  is  what  at  present  I  aiu^ 
not  at  all  concerned  in ;  unless  cspiain  Roowlo, 
or  Mr.  SteuaH,    have   killed    or  eat    him. 
Freedom  has  been  asserted  as  a  natural  right, 
ind  therefore  unalienable  and  unreatraiaable  ; 
there  is  perhaps  no  bvaneh  of  this  rights  bek  in 
some  at  all  times,  and  in  ill  places  at  diffiftrent 
times,  has  been  restrained  :  nor  ebuld  society 
otherwise  be  conceived  to  exist.    FVir  the  gt«at 
benefit  of  the  public  and  individnsls,  nsimral 
liberty,  whieh  consists  ih  doing  wbht  one  likes, 
is  altered  to  the  doing  what  one  ought.    The 
gentlemen  who  have  spoke  with  so  much  sea), 
have  supposed  differtput  ways  by  which  sisvery 
oomroencess  huthaveomitled  one,  and  rightly) 
for  it  would  have  given  a  more  fhvoonibie  ildea 
of  the  nature  of  that  powet'  against  wliich  they 
eoibbai.      We  ore  apt  (and  great  authoritiei 
support  this  way  of  speskiiig)  to  \M  tbsMft  )m^ 
ttons  universsUy,  whose  Intemal  poliet»  we  tvs 
4pi(Mini  of>  biAiMrisi»r(tkus  ihel^ 
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ticalarly,  ttiled  many  nations,  whose  customa, 
ireoeralty  considered,  were  tar  mure  ju8tifial»ie 
and  coimoeotlable  thao  their  own :)  unfortu- 
nately, rrum  callings  tliem  barbarians,  we  are 
apt  (•  think  them  so,  and  draw  oonclasions  ac- 
cordihfrly.  There  are  nlares  iu  Africa  by  cap- 
tivity in  war,  but  tJie  nnmber  far  from  great ; 
il>«  Gonntry  ia  difided  into  many  aoiall,  some 
l^eat  lerritories,  who  do,  id  their  wara  with  one 
another,  ttae  thia  custom.  There  are  of  ttiette 
}ieople,  meo  who  have  a  aenae  of  dbe  rigfht  and 
▼alue  of  freedom  ;  but  who  imafifine  that  of- 
feDcea  ii^ainA  society  are  pnniahable  juatly  by 
the  severe  faiw  of  servitude.  For  crimes  against 
property,  a  considerable  addition  ia  made  to  the 
Aamber  of  slavca.  Tliey  have  a  proceas  by 
which  the  quantity  of  the  th'bl  ia  asceruined ; 
and  if  all  thepropeilv  of  the  debtiir  in  goods 
and  chattela  is  insulbcient,  he  who  has  thus 
4i8iufiated  all  he  baa  besides,  ia  deemed  pro- 
perty himaelf ;  the  proper  ofileer  (sheriff  we 
may  call  him)  seizes  the  ioKolvent,  And  dis- 
poses of  him  as  a  slave.  We  don't  contend 
under  which  of  these  the  onfortnnaie  man  Jn 
qoebtion  ia ;  iNit  his  condition  waa  that  of  ser- 
▼itode  in  Africa ;  the  law  of  the  land  of  that 
country  disposed  of  hint  as  property,  with  all 
the  consequences  of  transmission .  and  aliena- 
tion ;  the  atatlites  of  the  British  legislature 
confirm  this  condition  ;  and  thus  be  was  a  slave 
both  in  law  and  fact.  1  do  not  aim  at  proving 
these  points ;  not  becanse  they  want  evidence, 
bat  because  they  have  not  been  controverted,  to 
my  recoUeation,  and  are,  I  think,  incapable  of 
denial.  Mr.Stenart,  with  this  right,  crossed  the 
Atfaintic,  and  was  not  to  have  the  satisfaction  of 
dtscoverinif,till  after  his  arrival  in  thift  country, 
that  all  nelatioa  between  htm  and  the  negro,  as 
naaster  and  aervant,  was  to  be  matter  of  con- 
troversy, and  of  king  legal  disquisition.  A  few 
word*  may  be  proper,  concerning  the  Russian 
slave,  and'  the  proceeilinga  of  the  House  of 
Commons  on  that  case.  It  is  not  absurd  in 
the  idea,  as  quoted,  nor  improbable  as  matter 
l>f  fact ;  the  expression  has  a  kind  of  absurdity. 
I  think,  without  any  prejudice  to  Mr.  Steuart, 
or  the  merita  of  this  cause,  I  may  admit  the 
utmost  possible  to  be  desired,  as  far  as  the 
case  of  that  slave  goes.  The  master  and  slave 
were  both,  (or  should  have  been  at  least)  on 
their  coming  here,  new  creatures.  Russian  sla- 
very, and  even  the  sobordiaation  amongst  them- 
selves, in  the  degree  they  n^e  it,  is  not  here  to 
be  tolierated.  Mr.  Alley ne  justly  observes,  the 
mnnrcipal  regulations  of  one  country  are  not 
biodio]^  on  another ;  but  does  the  relation  ceas^ 
where  the  teodes  of  creating  it,  the  degfces  in 
which  it  subsitfts,  vary  ?  1  have  not  heard,  nor, 
I  fancy,  is  there  any  Intention  to  affirm,  the 
relation  of  master  And  servant  ceases  here  ?  I 
underataad  the  municipal  relatione  differ  in  dif- 
ferent colonies,  according  to  humanity,  and 
otherwise.  A  distinction  was  endeavoured  to 
be  established  fietween  tiatural  stid  municipal 
relations;  but  the  natural  relations  ai'e  not 
fb4)te  only  whkh  kttend  the  person  of  the  man, 
poliiied  do  f 0  to0 1  With  wtiich  ttkt  nknAieipil 


are  most  closely  connected;  monicipal  laws, 
strictly,  are  tiiose  confined  to  a  particular  place  f 
political,  are  those  in  which  the  municipal  laws 
of  many  states  may  and  do  concur.  The  rela- 
tion of  husband  and  wife,  1  think  myself  war- 
ranted in  questioning,  as  a  natural  relation^ 
does  it  subsist  for  life ;  or  td  answer  the  natural 
purposes  which  may  reasonably  be  anpposed 
oUen  to  terminate  sooner  f  Yet  this  is  one  of 
those  relations  which  follow  a  man  every 
where.  If  only  natural  relations  had  that  pro* 
perty,  the  effect  would  be  very  licniled  indeed: 
In  tact,  the  municipal  lawa  are  princi|Nilty  em- 
ployed in  determining  the  manner  by  which 
relations  are  created ;  and  which  manner  varies 
in  various  countries,  and  in  the  same  country 
at  different  periods  ;  the  political  relation  itse)f 
coutinuing  usually  unchanged  by  the  change 
of  place.  There  is  but  one  form  at  firesent 
with  ns,  by  ihhich  the  relation  of  husband  and 
wife  can  be  conniiuted ;  there  Was  a  time  when 
otherwise :  I  need  not  say  other  nations  have 
their  own  modes,  for  that  and  other  ends  of 
society.  Contract  is  not  the  only  means,  on 
the  other  hand,  of  producing  the  relation  of 
master  and  servant ;  the  magistrates  are  em- 
powered to  oblige  persons  under  certain  cir^ 
cunistances  to  serve.  Let  me  take  notice,  nei^ 
ther  the  air  of  £nt/land  is  too  pure  for  a  slave 
to  breathe  in,  nor  have  the  lawa  of  England 
rejected  aervitude.  Villenage  in  this  country 
is  said  to  be  worn  out ;  the  propriety  of  thd 
expression  strikes  me  d  little.  Are  the  lawa 
not  existing  by  which  it  was  created  ?  A  mat- 
ter of  more  curiosity  than  use,  it  is,  to  enquire 
when  that  set  of  people  ceaaed.  The  statute  of 
tenures  did  not  however  abolish  villenage  in 
gross ;  it  left  persons  of  that  condition  in  the  > 
same  state  as  before  ;  if  their  descendants  are 
all  dead,  the  gentlemen  are  right  to.  say  the  • 
subject  of  those  laws  is  gone,  but  not  the  law ; 
if  the  subject  revives,  the  law  will  lead  the 
subject.  If  the  statute  of  Charles  the  Sd,  ever 
he  repealed,  the  law  of  villetoage  revives  in  its 
Aill  force.  If  my  learned  brother  the  Serjeant, 
or  the  other  gentlemen  who  argued  on  the 
supposed  subject  of  freedom,  will  go  through 
an  o|>eration  my  reading  assures  me  will  be 
sufficient  for  thst  purpose,  I  shall  claim  them 
as  property.  I  won't,  I  assure  them,  make  A 
rigorous  use  of  my  power ;  I  will  neither  sett 
them,  eat  them,  nor  part  with  them.  It  would 
be  a  great  surprize,  and  some  inconvenieoce, 
if  a  foreigner  bringing  over  a  servant,  as  soon 
as  he  got  hither,  must  take  care  of  his  carriage, 
his  horse,  and  himself  in  whatever  method  ne 
might  have  the  luck  to  invent,  tie  must 
find  his  way  to  London  on  foot.  He  tells  his 
servant.  Do  this ;  the  servant  replies,  Before  t 
do  it,  I  think  fit  to  inform  you.  Sir,  tlie  firti 
step  on  Ibis  happy  land  sets  all  men  on  a  per- 
fect level ;  you  are  just  as  much  obliges  to 
obey  m^  commands.  Thus,  neither  Superior, 
or  inferior,  both  go  without  their  dinner.  We 
should  find  hingnlar  comfort,  on  entering  the 
limits  of  a  foreign  country,  to  be  thus  at  onc^ 
derested  of  ell  attendeQce  and  eU  eooommode^ 
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tioo.  The  gratlemen  bate  collected  more 
reading  tbao  1  have  leisure  to  collect,  ur  in- 
doBtry  (I  must  own)  if  I  had  leisare :  fery 
laudable  pains  ha? e  Men  takes,  and  Tery  inge- 
nious, in  collecting  the  sentiments  or  other 
coaotries,  which  I  shall  not  much  rej^rd,  aa 
affectinff  the  pomt  or  jurisdiction  of  this  court. 
In  HolTand,  so  far  from  perfect  fr^om,  (I 
speak  from  knowledge)  there  are,  who  without 
being  conscious  of  contract,  baYO  for  offences 
perpetual  labour  imposed,  and  death  the  con- 
dition annexed  to  non- performance.  Either 
all  the  different  ranks  must  be  allowed  natural, 
which  is  not  readily  conceifed,  or  there  are 
political  ones,  which  cease  not  on  change  of 
soil.  But  in  what  manner  is  the  negro  to 
be  treated  ?  How  far  lawful  to  detain  him  r 
My  footman,  according  to  my  agreement,  is 
obliged  to  attend  me  from  this  city,  or  be  is  not ; 
if  no  condition,  thut  he  shall  not  be  obliged, 
from  hence  he  is  obliged,  and  no  injury  done. 

A  servant  of  a  sheriff,  by  the  command  of 
his  master,  laid  hand  gently  on  another  ser- 
vant of  his  master,  and  brought  him  before  hift 
master,  who  himself  compelled  the  servant  to 
his  duty;  an  action  of  assault  and  battery, 
and  false  imprisonment,  was  brought ;  and  the 
principal  question  was,  on  derourfer,  whether 
the  master  could  command  the  ser?aiit,  though 
be  might  have  justified  his  taking  of  the  ser- 
vant by  bis  own  hands  ?  Tbe  convenience  of 
the  public  is  far  better  provided  for,  by  this 

{irivate  authority  of  tbe  master,  than  if  the 
awfulness  of  the  command  were  liable  to  be 
litigated  every  time  a  servant  thought  fit  to  be 
neffligent  or  troublesome. 

Is  there  a  doubt,  but  a  negro  might  interpose 
in  the  defence  of  a  master,  or  a  master  in  de- 
fence oi^a  negro?  If  to  all  purposes  of  ad- 
vantage, .mutuality  requires  the  rule  to  extend 
to  those  of  disadvantage.  It  is  said,  as  not 
formed  by  contract,  no  restraint  can  be  placed 
by  contract.  Whichever  way  it  was  formed, 
the  consequences,  good  or  ill,  follow,  from  the 
relation,  not  the  manner  of  producing  it.  1 
may  observe,  there  is  an  establishment,  by 
which  magistrates  compel  idle  or  dissolute  per- 
sons, of  various  ranks  and  denominations,  to 
serve.  In  the  case  of  apprentices  bound  out 
bv  the  parish,  neither  the  trade  is  left  to  the 
choice  of  those  who  are  to  serve,  nor  the  con- 
\  sent  of  parties  necessary;  no  contract  there- 
fore IS  made  in  the  former  instance,  none  in 
the  latter ;  the  duty  remains  the  same.  The 
case  of  contract  for  life  quoted  from  the  year- 
books, was  recognized  as  valid ;  the  solemnity 
only  of  an  instrument  judged  rei|uisite.  Your 
lordships,  (this  variety  of  service,  with  divers 
other  sorts,  existing  by  law  here,)  have  the 
eption  of  classing  him  amongst  those  servants 
wbicl^he  most  resembles  in  condition:  there- 
fore, (it  seems  to  me)  are  by  law  authorised  to 
enforce  a  service  for  life  in  the  slave,  that  be- 
ing a  part  of  his  situation  before  his  coming 
hither ;  which,  as  not  incompatible,  but  agree- 
ing with  ourlaws,mayjustly  subsist  here:  I 
Ifunky  I.  might  say,  must  aecesaarily  aubeifti 


as  a  consequence  of  a  previom  right  in  Mr* 
Stensrt,  which  our  institutions,  not  dinolvin^^ 
confirm.  1  don't  insist  on  all  the  conseqoenoes 
of  villenage;  enough  is  established  tor  our 
cause,  by  supporting  the  continuance  of  tba 
service.  Much  has  been  endeavoured,  to 
raise  a  distinction,  as  to  the  lawfulness  of  the 
negro's  commencing  slave,  from  the  difficulty 
or  impossibility  of  discovery  by  what  means, 
under  what  authority,  he  became  aucb .  This, 
I  apprehend,  if  a  curious  search  were  made, 
not  utterly  inexplicable ;  nor  the  legality  of  his 
original  servitude  difficult  to  be  proved.  But 
to  what  end  P  Our  legislature,  where  it  finds 
a  relation  existing,  supports  it  in  all  soita« 
ble  consequences,  without  using  to  enquirtt 
how  it  commenced.  A  man  enlists  for  no  spe* 
cified  time;  the  contract  in  construcUon  oC 
law,  is  for  a  year :  the  legislature,  when  onoa 
the  man  is  enlisted,  interposes  anaoslly  to 
continue  him  in  the  service,  as  long  as  the 
public  has  need  of  him.  In  times  of  public 
danger  he  is  forced  into  tbe  service;  the  laws 
frpm  thence  forward  find  him  a  soldier,  make 
him  liable  to  all  the  burden,  confer  all  tbe 
rights  (if  any  rights  there  are  of  that  state) 
and  enforce  all  penalties  of  neglect  of  any  dutjr 
in  that  prof<^sion,  as  much  and  as  absolutely, 
as  if  by  contract  be  had  so  disposed  of  him- 
self, it  the  Court  see  a  necessity  of  entering 
into  the  large  field  of  argument,  as  to  right  of 
tbe  unfortunate  roan,  and  service  appeam  to 
them  deducible  from  a  discussion  ol  that  na- 
ture to  him,  I  neither  doiibt  they  will,  nor  wish 
they  should  not.  As  to  the  purpose  of  Mr. 
Steuart  and  captain  KLnowles,  my  argument 
does  not  require  trover  should  lie,  as  tor  re- 
covering of  property,  nor  trespass :  a  form  of 
action  there  is,  the  writ  Per  Uuod  Servitium 
Amisit,  for  loss  of  service,  which  the  Ckiurt 
would  have  recognized ;  if  ibey  allowed  the 
means  of  suing  a  right,  they  allowed  the  right 
Tbe  opinion  cited,  to  prove  the  negroes  free  on 
coming  hither,  only  declares  them  not  sele- 
able ;  does  not  take  away  their  service.  I  wonld 
say,  before  I  conclude,  not  for  the  sake  of  tbe 
court,  of  the  audience;  the  matter  now  in 
question,  interests  the  zeal  for  freedom  of  no 
person,  if  truly  considered ;  it  being  onl^, 
whether  I  must  apply  to  a  court  of  justice,  (in 
a  case,  where  if  the  servant  was  an  English- 
man I  might  use  my  private  autliority  to  en- 
force the  performance  of  the  service,  accord- 
ing to  its  nature,)  or  may,  without  force  or  out^ 
rage,  take  my  servant  myself,  or  by  another. 
I  hope,  therefore,  I  shall  not  suffer  in  the  opi- 
nion of  those  whose  honest  passions  are  fired 
at  the  name  of  slavery.  I  hope  I  have  not 
transgressed  my  duty  to  humanity  ;  nor  doubt 
I  your  tordship's  discbarge  of  yours  to  justice. 

Daoy^  Serj. — My  learned  friend  has  thought 
proper  to  consider  the  question  in  the  begin- 
ning  of  his  speech,  as  of  great  importance: 
it  is  indeed  so ;  but  not  for  Umse  reasons  prin- 
cipally assigned  by  him.  I  appreliend,  my 
lord,  the  hMQar  of  SngUnd,  the  hoDoqr  of 
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the  laws  of  erery  Enfflishman,  here  or  abroad, 
is  ooir  conoerned.    Be  obterreSy  the  number 
is   14,000  or  15,000 ;  if  so,  bifj^  time  to  pnt 
an  end  to  the  practice;  more  especially,  since 
they  must  be  sent  back  as  slaves,  thou||r|i  ger- 
▼aots  Here.    The  increase  of  such  inhabitants, 
not  interested  in  the  prosperity  of  a  country, 
is  very  pernictooa ;  in  an  island,  which  can,  as 
such,  not  extend  its  limits,  nor  consequently 
maiDtain  more  than  a  certain  number  of  iuha- 
bitants,  dangerous  in  excess.    Mone^  from  fo- 
reig-n  trade  (or  any  other  means)  is  not  the 
wealth  of  a  nation ;  nor  conduces  any  things  to 
support  it,  any  farther  than  the  produce  of  the 
earth  will  answer  the  demand  of  necessaries. 
In  that  case  money  enriches  the  inhabitants, 
as   being  the  common  representative  of  those 
uecessaries ;  but  this  representation  is  merely 
imaginary  and  useless,  if  the  encrease  of  peo- 
ple exceeds  the  annual  stock  of  provisions  re- 
quisite lor  their  sobsisteoce.     Thus,  foreign 
superfluous  inhabitants  augmenting  perpetu- 
ally, are  ill  to  be  allowed  ;  a  nation  of  enemies 
in  the  heart  of  a  state,  still  worse.    Mr.  Dun- 
niog  availed  himself  of  a  wrong  interpretation 
of  the  word  '  natural :'  it  was  not  used  in  the 
sense  in  which  he  thought  fit  to  understand 
that  expression ;  it  was  used  as  moral,  which 
DO  laws  can  supersede.    All  contracts,  I  do 
not  venture  to  assert,  are  of  a  moral  nature ; 
but  1  know  not  any  law  to  confirm  an  immoral 
contract,  and  execute  it.     The  contract  of 
marriage  is  a  moral  contract,  established  for 
moral  ourposes,  enforcing  moral  obligations ; 
the  right  of  taking  propc^y  b^  descent,  the 
legitimacy  of  children ;  (who  m  France  are 
considered  legitimate,  though  bom  before  the 
marriage,  in  England  not) :  these,  and  many 
other  consequences,  flow  from  the  marriage 
pro|ierly  solemnized ;  are  j^verned  by  the  mu- 
nicipal laws  of  that  particular  state,   nnder 
whose  institutions  the  contracting  and  disposing 
parties  live  as  subjects ;  and  by  whose  esta- 
blished forms  they  submit  the  relation  to  be  re- 
gtilated,  so  far  as  its  consequences,  not  coo- 
cemiug  the  moral  obligation,  are  interested. 
In  the  case  of  Thorn  and  Watkinp,  in  which 
your  lordship  was  counsel,  determine<l  before 
lord   Hardwicke— A  man   died  in  England, 
with  eflTects  in  Scotland ;  having  a  brother  of 
the  whole,  and  a  sister  of  the  half  blood :  the 
latter,  by  the  laws  of  Scotland,  could  not  take. 
The  brother  applies  for  administration  to  take 
the  whole  estate,  real  and  personal,  into  his 
own  bands,  for  his  own  use ;  the  sister  tiles  a 
bill  in  Chancery.    The  thenfMr.  Attorney-Ge- 
neral pats  in  answer  for  the  defendant ;  and  af- 
firms, the  estate,  as  being  in  Scotland,  and  de- 
scending from  a  Scotchman,  should  be  go- 
verned by  that  law.    Lord  Hardwicke  over- 
ruled the  objection  against  the  sister's  taking ; 
declared  there  was  no  pretence  for  it;  and 
spoke  to  this  efiect«  ;.and  neaHjr  in  the  fol* 
lowing  words — *<  Suppose  a  foreigfner  has  ef- 
fects in  «Mr  stocks,  and  dies  abroad ;  they  must 
be  distributed  according  to  the  laws,  not  of 
tha  plMt  where  hia  sffeeU  were^  but  of  that  to 
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which  at  a  subject  he  betonged  at  the  time 
of  his  death."  All  relations  governed  by  mu- 
nicipal laws,  must  be  so  far  dependant  on 
t^m,  that  if  the  parties  change  their  country 
the  municipal  laws  give  way,  if  contradictory 
to  the  political  regulations  of  that  other  country. 
rSeetbe  cases  cited  in  Fabrigas  v.  Mosty  n,  inf.^ 
In  the  case  of  master  and  alave,  being  no 
moral  obligation,  but  founded  on  principles^ 
and  supported  by  practice,  utterly  foreign  to 
the  laws  and  customs  of  this  country,  the  law 
cannot  recognize  such  relation.  The  argu- 
ments founded  on  municipal  regulations,  con- 
sidered m  their  proper  nature,  have  been  treated 
so  fully,  so  learnedly,  and  ably,  as  scarce  to 
leave  any  room  for  observations  on  tbatstib- 
ject :  any  thing  I  could  offer  to  enforce,  would 
rather  appear  to  weaken  the  nroposition,  com- 
pared with  the  strength  ana  propriety  with 
which  that  subject  has  already  been  explamed 
and  urged.  I  am  not  concbraed  to  dispute^ 
the  negi^  may  contract  to  serve;  nor  deny 
the  relation  between  them,  while  he  contianetf 
under  his  original  proprietor's  roof  and  pro- 
tection. It  is  remarkable,  in  all  Dyer,  (for  I 
have  caused  a  search  to  be  made  as  far  as  tba 
4th  of  Henry  the  8th,)  there  is  not  one  inttancs 
of  a  roan's  being  held  a  villein  who  denaeJ 
himself  to  be  one ;  nor  can  f  ;find  a  confession  of 
vUlenage  in  those  tiroes.  [Lord  Man$field;^' 
The  last  confession  of  villenage  extant,  is  in  the 
19th  of  Henry  the  6th.]  If  the  Court  would 
acknowledge  the  relation  of  master  and  ser« 
rant,  it  certainly  would  not  allow  the  most  ex- 
ceptionable part  of  slavery;  that  of  being 
obliged  to  remove,  at  the  will  of  the  master, 
from  the  protection  of  this  land  of  liberty,  to  a 
country  where  there  are  no  laws;  or  hard  laws 
to  insult  hiin.  It  will  not  permit  slavery  sus- 
pended for  a  while,  suspended  during  the  plea- 
sore  of  the  master.  The  instance  of  OMster 
and  servant  commencing  without  contract ;  and 
that  of  apprentices  agamst  the  will  of  the  par- 
ties, (the  latter  found  in  its  consequences  ex- 
ceedingly pernicious ;)  both  these  are  provided 
by  special  statutes  of  our  own  municipal  law. 
If  made  in  France,  or  any  where  but  here, 
they  would  not  have  been  binding  here.  To 
punish  not  even  a  criminal  for  ofi*ence8  against 
the  laws  of  another  country ;  to  set  free  a 
galley-slave,  who  is  ajilave  by  his  crime;  and 
make  a  slave  of  a  negro,  who  is  one,  by  bis 
complexion ;  is  a  cruelty  and  absurdity  that  I 
trust  will  never  take  place  here :  such  as,  if 
promnlged,  would  make  England  a  tlisgraoe  to 
all  the  nations  under  heaven  :  for  the  reducing 
a  man,  guiltless  of  4ny  offence  against  the 
laws,  to  the  condition  ofslavery,  the  worst  and 
most  abject  state.  Mr.  Dunninff  has  mentioned, 
what  he  is  pleased  to  term  philosophical  and 
moral  grounds,  1  think,  or  something  to  that 
effect,  of  slavery ;  and  would  not  by  any  means 
have  us  think  disrespectfully  of  those  nations, 
whom  we  mistakenly  call  barbarians,  merely 
for  carrying  on  that  trade :  for  iny  part,  wa 
may  be  warranted,  1  believe,  in  affirming  the 
morality  or  propriety  of  the  practice  does  net 
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enter  their  headi;  they  make  sttTes  of  whom 
they  think  fit.  For  the  air  of  Ebglaud;  I 
thiok,  however^  it  has  been  gfradually  purifyincf 
ev«r  since  the  reign  of  Elisabeth.  Mr.  D09- 
ninif  eeeme  to  have  ditooTered  so  mnch,  as  he 
finds  it  ohaniTM  a  trare  into  a  servant ;  though 
vahappity  he  does  not  think  it  of  effieacy 
enough  to  prevent  that  pestilent  disease  re- 
▼ifing,  the  instant  the  poor  man  is  oMiged  to 
quit  (Toluntarily  guits,  and  legally  it  seems  we 
ought  to  say,)  this  happy  country.  However, 
it  hat  been  asserted,  and  ia  now  repealed  foy 
ne,  this  air  is  too  pure  for  a  slave  to  breathe  in  : 
I  trust,  1  shall  not  quit  this  court  without  cer- 
taiu  oon  viclion  of  the  truth  of  that  assertion. 

Lord  MantfieitL'^-The  question  is,  if  the 
owner  had  a  right  to  detain  the  slate,  for  the 
sending  of  him  over  to  be  sold  in  Jamaica. 
In  five  or  six  casesof  this  nature,  1  have  known 
it  to  be  accommodated  by  sgreemeot  between 
Ibe  parties  t  on  its  first  coming  before  me,  I 
atrongly  recommended  it  here.  But  if  the  patties 
will  have  it  decided,  we  niust  give  our  Opinion: 
Compassion  will  not,  on  the  one  band,  nor  in- 
convenience on  the  other,  be  to  decide ;  hut  the 
kw :  in  which  the  difficulty  will  be  principally 
from  the  inconvenience  on  both  sides.  Con* 
tract  for  sale  of  a  slave  is  good  here ;  the  sale 
is  a  matter  to  which  the  law  properly  and  rea* 
dily  altaobea,  and  will  maintain  the  price  ac- 
cording to  the  agreement.  But  here  the  per- 
•on  of  the  slave  himself  is  immediately  the 
object  of  enquiry ;  which  makes  a  very  ma- 
terial diflerence.  The  now  question  is,  Whe- 
ther any  dominion,  authority  or  coercion  can 
be  exercised  in  this  country,  on  a  slave  accord- 
ing to  the  Anterican  laws?  The  difficulty  of 
adopting  the  relation,  without  adopting*  tt  iu 
all  Its  consequences,  is  indeed  extreme;  and 
yet,  many  of  those  consequences  are  absolutely 
contrary  to  the  municipal  law  of  England. 
We  have  no  authority  to  regulate  the  condi- 
tions in  which  law  shall  operate.  On  the 
other  hand,  should  we  think  the  coercive  power 
cannot  be  exercised :  it  is  now  about  50  years 
since  the  opinion  given  by  two  of  the  greatest 
men  of  their  own  or  anV  times,  (since  which  no 
Contract  has  been  brought  Id  trial,  between  the 
masters  and  slaves;)  the aervice  performed  by 
the  slaves  without  wages,  is  a  clear  indication 
they  did  not  think  tht'inHetves  free  by  coming 
hither.  The  setting  14,000  or  15,000  men  at 
otace  loose  by  a  solemn  opinion,  i4  very  dis- 
agreeable in  the  effects  it  threatens.  Vhere 
is  a  case  in  Hobart,  (Coventry  and  Woodfall,) 
where  a  man  had  contracted  to  ego  as  a  ma- 
riner: but  the  now  case  will  not  come  within 
t^  decisHMi.  Mr.  8teuart  advances  no  claims 
on  contract ;  he  rests  his  whole  demand  on  k 
right  to  the  negro  as  slave,  and  mentions  the 
purpose  of  detainure  to  be  the  sending  of  him 
over  to  lie  sold  in  Jamaica.  1  f  the  parties  w  iH 
have  judgment,  •  fiatjustttia,  ruatccelnm  ;'  let 
justice  be  done  whatever  he  the  consequence. 
50/.  a- head  may  not  ho  a  high  price ;  then 
m  iom  follows  to  the  proprietors  of  above 
t  « 
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700,000/.  sterling.    How  wooM  the  law  atand 
with  respect  to  their  settlement ;  their  wag«a  ? 
How  many  actions  for  any  slight  coercion  bjr 
the  master  ?  We  cannot  in  any  of  these  points 
direct  the  law;    the  law  must  rule  us.     In 
these  particulars,  it  nliy  be  matter  of  weighty 
consideration,  what  provisions  are  made  or  set 
by  law.     Mr.  Steuart  may  end  the  queotioD, 
by  discharging  or  giving  freedom  to  theDegi:6. 
I  did  think  at  first  to  put  the  matter  to  a  more 
solemn  way  of  argument;   but  if  my  brother* 
agree,  there  seems  no  occasion.    1  do  not  ima- 
gine, after  the  point  has  been  discussed  on  both 
sides  so  exiremelv  well,*any  new  light  could  be 
thrown  00  the  subject.     It  the  parti<*s  chuse  to 
refer  it  to  the  Common  Pleas,  they  csn  give 
themsekes   that  satisfaction    whenever  they 
think  fit.    An  applicauon  to  parliament,  if  the 
merchants  think  the  queation  of  great  com- 
mercial concern,  is  the  best,  and  perhaps  the 
only  method  of  settlinj^tlie  point  Ibr  the  future. 
The  Court  is  greatly  obliged  to  the  gentlemen 
of  the  bar  who  have  spoke  on  the  subject ;  and 
by  whose  care  and  abilities  so  mnch  has  been 
efiected,  that  the  rule  of  decision  will  be  re* 
duced  to  a  v«ry  easy    compass.      I  cannot 
omit  to  express  particular  happiness  in  seeing 
young  men,  just  csIImI  to  the  bar,  havi»  been 
able  so  much  to  profit  by  their  reading.    I 
think  it  right  the  matter  should  stand  over ; 
and  if  we  are  called  on  for  a  decisM>n,  proper 
notice  shall  be  given. 

Trinity  Term,  June  39, 1773^ 

Lord  Mnnsfield,'—Otithe  partof  Sommersetr, 
the  case  %vliich  we  gave  notice  should  be  de- 
cided this  day,  the  Court  now  proceeds  to  give 
its  opinion^  1  *  shall  recite  the  return  to  the 
writ  of  Habeas  Corpus,  as  the  ground  of  our 
determination  ;  omitting  only  words  of  form. 
The  captain  of  the  ship  on  board  of  which  the 
negro  was  taken,  makes  hia  return  to  the  writ 
in  terms  signifying  thut  there  have  been,  and 
still  are,  staves  to  a  great  number  in  Africa ; 
and  that  the  trade  in  them  is  authorised  by  the 
laws  and  Opinions  of  Virginia  and  Jamaica ; 
that  they  are  goods  and  chattels ;  and,  as  such, 
saleable  and  sold.  That  James  Sommersett  is 
a  negro  of  Africa,  and  long  before  the  return  of 
the  king's  writ  was  brought  to  be  sold,  and  was 
sold  to  Charles  Sieuarl,  esq.  then  in  Jamaica, 
and  has' not  been  manumitted  since;  that-Mr. 
Sleuart,  having  occasion  to  transact  business, 
came  over  hither,  with  an  Intention  to  return ; 
and  brought  8ommersett  to  attend  and  abide  with 
him,  and  to  carry  him  back  as  40on  aa  the  bnsi- 
uess  should  be  transHCted.  That  such  inten* 
tion  has  been,  and  still  continues ;  and  that  the 
negro  did  remain  till  the  time  of  his  departure 
in  the  service  of  his  muster  Mr.  Steoart,  and 
quitted  it  without  his  consent ;  and  thereupon, 
befi>re  t{i«>  return  of  the  king's  writ;  the  said 
Charies  Steuart  did  commit  the  slave  on  boaid 
the  Anne  and  Mar^,  to  safi^  custody,  to  be  kept 
till  he  should  set  sail,  and  then  to  be  Uken 
with  him  to  Jamaica,  and  tbtere  sold  as  a  alave. 
And  this  is  the  cause  why  he,  captain  Knovlct; 
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'^ho  WM  then  and  now  is,  comminder  of  the 
above  rewel,  then  tod  now  lying  in  the  rirer 
of  Thames,  did  the  said  negro,  committed  to 
his  custody,  detain ;  and  on  which  he  now 
renders  him  to  the  orders  of  the  Court  We 
my  all  due  attention  to  the  opinion  of  sir  Philip 
Vmice,  and  lord  chancellor  Talbot,  whereby 
they  pledged  themseWes  to  the  British  planters, 
Ibr  all  the  legal  consequences  of  slaves  coming 
over  to  this  kingdom  or  being  baptized,  recog- 
nized by  lord  Hardwicke,  sitting  as  chancellor 
on  the  19th  of  October,  1749,  that  trover  would 
lie :  that  a  notion  had  prevailed,  if  a  negro 
came  over,  or  became  a  Christian,  he  was 
emancipated,  but  no  ground  in  law :  that  h«^ 
and  lord  Talbot,  when  attorney  and  solicitoi^- 
eeneral,  were  of  opinion,  that  no  such  claim /for 
freedom  was  valid ;  that  though  the  statute  of  te- 
nures had  abolished  villeins  regardant  to  a  manor, 
vet  he  did  not  conceive  but  that  a  man  might  still 
becomes  villein  in  gross,  by  confessing  himself 
such  in  open  court.  We  are  so  well  agreed, 
that  we  think  there  4s  no  occasion  of  having  it 
argued  (as  1  mtimated  an  intention  at  first,) 


before  all  the  jadges,  as  is  oanal,  for  obvious 
reasons,  on  a  r^m  to  a  Habeas  Corpus.  The 
only  question  before  us  is,  whether  the  cause 
on  the  return  is  sufficient  f  If  it  is,  the  negro 
must  be  remanded ;  if  it  is  not,  he  must  be 
discharged.  Accordingly,  the  return  stotes, 
that  the  slave  departed  and  refused  to  serve  ; 
whereupon  he  was  kept,  to  be  sold  abroad.  So 
high  an  act  of  dominion  must  be  recognized  by 
the  law  of  the  country  where  it  is  used.  The 
power  of  a  master  over  his  slave  has  been  ex- 
tremely different,  in  different  countries.  The 
^  state  of  alaver^  is  of  such  a  nature,  that  it  is 
^  incapable  of  being  introduced  on  any  reasons, 
moral  or  political,  but  only  by  positive  law,  which 
preserves  ito  force  long  aAer  the  reasons,  occa« 
sion,  and  time  itself  from  whence  it  was  created, 
is  erased  from  memory.  Jt  is  so  odious,  that 
nothing  can  besufiered  to  support  it,  but  posi- 
tive law.  Whatever  inconveniences,  therefore, 
may  follow  from  the  decbion,  I  cannot  say  this 
case  is  sltowed  or  approved  by  the  law  of 
England ;  and  therefore  the  black  must  be 
discharged. 


549.  Proceedings  in  an  Action  by  Mr.  Anthony  Fabrigas,  against 
Lieutenant-General  Mostyn,  Governor  of  Minorca,  for  False 
Imprisonment  and  Banishment ;  first  in  the  Common-Pleas, 
and -afterwards  in  the  King's-Bench  :^  14  George  III.  a.  d 
1773—1774.* 


[The  following  Case  is  taken  from  the  Trial, 
which  was  printed  from  the  Notes  in  short- 
hand of  Mr.  Gnroey,  soon  aAer  the  hearing. 
From  the  Address  to  the  Bookseller,  which 
preeeded  the  Trial,  it  is  plain,  that  Mr.  Gur- 
ney  was  employed  to  take  notes  for  the 
plaintiff,  and  that  the  Trial  was  published  by 
the  plaintiff  or  his  friends  :f  Former  Edi' 
tion."} 

In  the  Common  Pleas,  Guildhall. 

ANTHOiiT   Fabrioas,   gent   Plaintiff.     John 
MosTTN,  esq.  Defendant 

Caumel  for  the  Plaintif-^Mr.  Serjeant 
Glynn,  Mr.  Lee,  Mr.  Grose,  Mr.  Peckham. 

Couwel  for  the  Defendant, — Mr.  Seqeant 
Davy,  Mr.  Serjeant  Burland,  Mr.  Serjeant 
Walker,  Mr.  BaUer. 


*  See  9  Blaekstone,  939.   Cowp.  161. 

f  The  title  of  the  proceedings  first  published, 
being  only  the  trial  of  the  cause  at  Nisi  Prius 
before  Mr.  Just.  Gould,  who  sat  for  the  chiel' 
justice  of  the  Common  Pleas,  was  thus  ex- 
pressed: 

<*  The  Proceedings  at  large,  in  a  Cause  on 
an  Action  brought  by  Anthony  Fabrigas,  gent. 

VOL.  XX. 


The  Court  being  sat,  the  jury  were  called 
o?er,  and  the  following  were  sworn  to  try  the 
issue  joined  between  the  parties. 

Jury. 


Thomas  Zachary,  esq. 
Thomas  Ashley,  esq. 
Darid  Powcl,  esq. 
Walter  Eaver,  esq. 
Mr.  William  Tomkyn, 
Mr.  Gilbert  Howard, 


Mr.  Thomas  Bowlby, 
Mr.  John  Newball, 
Mr.  John  King, 
Mr.  James  Smith, 
William  Hurley,  esq. 
Mr.  James  Selby. 


Mr.  Peckham.  May  it  please  your  lord- 
ship, and  you  gentlemen  of  the  jury,  this  is  an 
action  for  an  assault  and  false  imprisonment, 
brought  by  Anthony  Fabrigas  against  John 
Mostyu,  esq.  The  plaintiff  states  m  his  decla- 
ration, that  the  defendant,  on  the  1st  of  Sep- 
tember, 1771,  with  force  and  arms,  made  ati 
assault  upon  him  at  Minorca  and  then  and 
there  imprisoued  him,  and  caused  him  to  be 

against  lieutenant-fl;encral  John  Mostyn,  go- 
▼emor  of  the  isUnd  of  Minorca,  colonel  of  the 
first  regiment  of  dra((oon  guards,  and  one  of  the 
grooms  of  his  majesty's  bed-chamber;  for 
False  Imprisonment  and  Banishment  from  Mi- 
norca to  Carthagena  in  Spain.  Tried  before 
Mr.  Just.  Gould,  in  the  Court  of  Common- 
Pleas,  in  Guildhall,  London,  on  the  13th  of 
G 
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Tbere  »  »  Hf «oj^$l  ^iii4  »  |he  4«oiv»tifll»f  for 

ii$bqB«i9t  IB  9|x4Ueil.    T||fis#  ipjfirief  h#  Igjit 

July,  1773.  Coptaiivp|r  tbe  fvidenpe«er6a^)ni 
M  deli?^e4  by  t|i^  i(ritaP9«(is;  wUb.nll  tbe 
flpf  ech^  and  arguqnfsptf  of  (b«  cmv/ii^  ami  of 
tjiicburt." 

^erore  tbp  f  riAl  tb^f^  w«9  Mi«  foUowing  Ad- 
dress to  ili^  9oQks%ll^. 

*  'M  a|x]|  Y£ry  glad  to  fiod  v«»  mv  ffPlog  (• 
publi^b  S^^  trial  be^we«Q  F^brigaa  wA  Sfoslj^ 
a«  tbe  j^QwleUge  Oif  tb^  parlfcolara  of  tbia  in- 
iereaivijK  pai4a«  sppat  bp  voriby  Ib^  aUentira 
of  tb«  pjubln;. 

''  ^9 1  bave  paa9f4  »  gr? at  |Mf4  of  ob^  life 
in  Minorca,  «|nd  Ua?e  %om»  knowledge  of  tbn 
parti^^  \  wa^  ipdttopd  frow  eorioaily  wUb  many 
otber^  U^  attend  Ibia  trial  at  Ooiblbiall,  Hfbere  { 
if^  gr^dy  aMrpnapd  to  bear  tbeaooeunt  given 
bj  g^verner  Meslyn'a  vitoefies,  Maaa.  Wrigbt 
^  i(i(ackeUar,  of  tbe  conaliHitlen  and  faxpA  of 
government  of  that  island. 

'*  I  did  indeed  expect  that  Mr.  Fabrigas'a 
cpuusel  wonld  bare  called  witnesses  to  contra- 
dict tbe  very  extraordinary  account  those  gen- 
Uemen  had  giveiit  wbicb  |bey  mkbt  easily 
have  done  by  any  person  who  had  tbe  least 
bnpwledge  of  t^e  uaUer.  I  avgpoae  tbay 
did  not,  either  from  tbiolpng  tbe  solyect  im- 
niateria]  tp  tbeif  oa«9»  or  perhaps  tojpraserve 
to  Mr.  Seg.  Olynn  the  cl^are  of  the  trial  by 
that  OKMt  ehiqiient  and  masterly  reply  ^itb 
which  it  was  ooncladed. 

"  Whatever  the  motives  of  Mr.  Fabrigas'a 
counsel  might  be  for  leaving  this  account  ui|- 
contradicted,  I  tbinb  it  very  material  that  the 
vorld  should  no.^  now  he  misled,  aa  they  would 
be,  should  they  read  the  evidence  of  these  gea« 
tlemen,  and  not  be  informed  of  their  mistakes ; 
I  call  tbem  mistakes,  lor  however  extraordinary 
.  tome  parts  of  their  dcppfiliona  may  appear  to 
do  obyervant  reader,  I  am  unwilling  to  obacge 
theita  witb  i|ny  otber  crime  than  ignorance. 

«« \  amtherelbre  induced  tQ  tn)uble  you  witb 
thu  letter,  that  (if  not  too  bite)  yi>u  may  pub- 
lish it  with  the  trial ;  my  solfs  oi^ect  ia,  thai  the 
public  may  be  apprized  of  the  misinformation 
given  by  thea^  IS^n^lwen.  I,  do  not  expect 
yiat  tbe  ban  contradiotiQu  of  an  anonymoua 
person  should  overset  the  dedaratkna  upon  oatb 
of  two  g^ntjeinen  given  iq  open  court.  All  I 
mean  i^^  to  appriiie  the  public  of  the  truth,  and 
V>  lea/e  tbepi  to  ncKike  ancb  farther  inquiry  ae 
tliey  shall  tjiiok  fit.  —r- ^ 

'•  The  puriiprjk  of  that  part  of  tbe  evideooe 

Sivcn  by  thpse  gentlemen,  which  I  mean  to 
ispute,  was,  that  a  part  of  tbe  island  called 
the  armviil4iCS;t.  Pbiliip'a  is  not  under  Chejuria- 
diction  of  ^le  naagistrates«  nor  governed  by  the 
aaipe  lawa  wl^ich  prevail  in  the  rest  of  tbe 
island,  boit  is  under  ibe  sole  aulkority  of  the 
governor,  and  baa  no  kw  but  has  will  and 
pleasure. 

'*  It  should  seem  that  so  very  extraordinary 
%  conatiiMtwn  aa  abK>hUe  dcspotisn  for  «  coo- 


lo  bifi  damage  m  10,000/,  To  tbia  dedaratiof) 
tbe  defeodi^nft  b^^  pleaded,  Not  Guilty;  an4 
for  fiiither  plea,  \m  admitted  tbe  cbargea  bl 
tbe  deelaratiun  mentioned,  but  jufti^  urbat  bf 


sjdaiable  nuipber  of  inhabUanta,  in  a  country 
governjad  by  law,  and  which  ia  part  of  the  ^O' 
Vfm»(»  oi  (he  prpwn  pi  Great  Britain,  ahoul4 
bave  had  aome  very  urgent  and  apparent  causf 
to  make  nepessary  tbat  slavery  which  Englisb* 
men  abbpr,  and  if  k  exiata,  must  have  beep  ea- 
tabliabed  by  sense  particular  provision.  If  i^ 
bad  been  aaid,  that  in  the  fort  of  St.  Pbillip'a, 
in  time  of  actual  aiegn,  ^o  absolute  military  gp^ 
vernment  must  prevail,  the  objects  apd  tbe  rea- 
sons could  eesdy  be  understood.  9ut  to  aajF 
that  in  time  of  profound  peace  not  on^  the  ip-^ 
habitants  of  fort  St.  Phillip's,  hot  all  those  of 
tbe  arraraL  which  contains  a  large  distria  of 
oountry,  with  many  hundred  inhabitants,  living 
out  of  all  reach  of  the  garrison,  should  be  sub- 
ject not  to  military  government,  for  tbat  has  'U% 
written  lawa  and  forms  of  trial,  but  to  tbe  ab- 
solute will  of  tbe  governor,  without  any  law  or 
trial,  is  in  itself  so  absurd,  and  so  contradictory 
to  every  idea  of  reason,  justice,  and  the  spint 
with  which  this  country  governs  its  foreign  do- 
ipf  ivpns,  that,  I  trust,  my  conntrym? n  will  not 
believe  such  a  monster  exists  in  any  part  of 
tbia  eippire,  without  better  proof  than  the  in* 
formation  of  these  gentlemen. 

•<  I  would  not  have  the  reader  tbipk  that  this 
strange  idea  originated  in  the  brain  of  Mess. 
Wright  and  Mackellar,  for  I  knew  it  is  a  fa- 
vourite point,  which  the  governor  of  Minorca 
baa  endeavoured  to  eetabliab  ;  not  ao  much,  I 
believe,  for  the  pleasure  of  exercising  absolute 
authority,  as  on  account  of  some  gouA  perqui- 
sites,  which  be  enjoys,  and  which  cap  be  de- 
fended on  ne  other  ground. 

'<  To  establish  this,  it  has  been  endeavoured 
to  alter  the  ancient  distribution  of  the  districts 
or  terrainos  of  the  ialand  from  i>ur  to  five. 

<«  The  four  terroinos  Cieutadella,  Alayor, 
Marcadal,  and  Mahon,  have  their  separate 
magistrates  and  jurisdictions,  and  comprehend 
the  whole  island.  The  armval  of  St.  Phillip's 
was  always  a  part  of  the  termino  of  Mabcin; 
in.  order  therefore  to  establish  the  governor's 
claim,  it  became  neceasary  to  set  up  the  arra- 
vel  of  St,  Phillip's  as  a  senan^te  and  da;itipG( 
termino.  if  this  could  be  done,  it  ceased  to  be 
within  the  jurisdiction  of  the  magistrates  of  the 
island,  who  have  power  only  in  their  four  ter- 
minos,  and  accordingly  Mess.  Wright  and 
Mackellar  advance,  tbat  tbere  are  five  teraunos 
inatead  of  four ;  but  those  who  are  acquainted 
with  the  island  well  know,  that  this  iaa  modern 
invention;  that  in  the  records  of  lite  country, 
there  is  not  the  least  foundation  for  such  an 
idea;  on  the  contrary,  that  every  proof  of  the 
leveree  exiots.  Tbe  mhabitanto  of  the  arraval 
are  sufcject  to  tbe  particular  jurata  of  Mabon, 
they  differ  in  no  respect  frem  the  oiber  inhabit 
tants  of  that  termmo,  and  the  judges  poaseaa 
and  exercise  theisame  jurisdiction  and  autho- 
rity intlbeairaval,  aathey  do  iit  the  otber  parts 
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has  doae,  by  alMgiiig  that  the  plaintiff  endea- 
▼ottred  td  create  a  mlktiiij  amoag  the  iabmbt- 
lanis  of  Mioorea,  whereupOD  the  defendain,  at 
goreraar,  ilraa  ohHged  to  tei^e  the  plaatiff,  io 
eanfine  Mm  an  days  in  priaoB,  and  tbea  td  ha- 
Bkb  biai  to  Caithaifena,  as  it  was  lawiW  fhr 
him  to  do.  To  this  plea  the  plainHtf  raplleft, 
and  aays^  that  the  defendant  did  aiainlt,  impri- 
aon,  and  banish  him  of  his  own  Wrongf,  and 
witboat  anT  sueb  ^aoie  aa  be  has  abore  cl- 
Mged,  and  thetenpon  iiaue  is  joined.  Tb}s, 
gentlemen,  is  the  nature  of  the  pleadingft^  Mr. 
jslei^eant  Glynn  will  0|ien  to  yon  the  faetB  on 
whHsh  our  deefanration  is  fonnded,  tfnd  if  We 
ailppon  i»by  ^rideaee,  we  sbaN  be  ea<illed  to 
yonr  terdicly  with  sueb  damagef  as  the  ivj vry 
re^pweStf 

Ste^.  Oipm.  May  it  pleaae  vonr  fordtblp, 
and  j^on  gfentlemen  of  the  jury,  1  am  of  conn- 
ed in  this  eaaae  for  the  pbiintiflr.  OenHenien, 
this  is  aa  aelion  that  Mr.  Fabrrgaa,  a  native  and 
inhabitaat  of  the  if  bnd  of  Minorca,  has  brofi^ht 
agnbMl  the  diefendant.Mr.  Mostyn,  his  mi^^sty 's 
goMvuor  rn  that  island,  for  assanlthig,  false  iua- 
priromng,  and*  bamsbinir  Irim  to  a  foreign  emwr- 

Sir,  the  dominisaa  of  the  kin|f  of  8p4n.    Mr. 
oityn  has,  in  the  fiist  pfcioei  pleadwl  that  h«ri6 


of  theialend,  which  Could  not  be  the  citee,  9f 
the  elaim  set  op  by  the  goremor  reiHy  eztflfcfd . 
<*  No  proof  whatever  bae  been  or  can  be 
prodoeed  that  this  chum  has  any  fWnnddtion ; 
Bor  tndenldtd  Mem.  Wright  and  MacheHar  at- 
taMipt  to  give  any  but  their  own  aatc^rfiontf. 
The  <m»y  thingf  that  had  the  least  simtKtnde  to 
proof,  waa  their  saying,  that  in  one  iotfance 
1^  oflleer  acting  as  coroner  to  ezambie  a 
eorpae  that  had  met  with  a  violent  death  in  tbe 
mtavat',  a!4ed  the  governor's  leave  before  be 

pMe0Bff0v. 

*'Tbisfcffil  I  do  not  pretend  to  dispiite;  it 
jftwver nothing ;  and  waeevidently  only  tf  m)M*ft 
of  respeet,  which  it  is  no  wonder  magistratea 
in  that  island  pay  to  a  governor  who' really  baa 
ao  miA^brpower .  BtA  to  have  made  this  amount 
to  any  thing  like  proof,  it  sbooltf  have  been 
ab^wn,  that  the  like  attention  was  not  paid  to 
Ibe  ^vernor  at  Mahon,  and  in  other  parts  ef 
the  uiand.  The  troth  is,  that  the  inhaMtaots 
are  so  dependant  on  the  military,  that  I  have 
Imeate  the  same  civility  ahewh  in  anofh^  part 
of  the  island  to  the  oAcer  who  happened  to 
eoumaod  there,  bot  ceruinly  viithout  aby  in- 
imfSon  of  sorrendering  to  him  their  aothority 
as  magistratea. 

**  Mess.  Wiright  and  MackeHar  also  satd, 
fhat  the  MInorquins  claimed'  to'  be  governed 
aometimflsbythe  English,  and  soiinaiines  by 
the  Spaniah  laws,  as  suited  best  for  the  mo- 
ment ;  but  insinuated  that  the  Spanish  lawg 
prevailed,  and  that  by  them  the  governor  had 
#H8!4itby  biasole  aothority  to  banish. 

"  The  fact  moat  undoubtedly  is,  that  Mi- 
norca-, a* conquered  country',  preaervesitt ao- 
cieat  (the  Spanish)  laws,  tilt  the  cbn^uerbr 
chases  to  give  them  others;  and  thlerefbre  av 


>  not  gollty  of  thoss  Injaries ;  in  th^  n#tt,  hi  bAs 
oillired  this  jostHlcaiion  for  himself,'  that  the 
plaintiff;  Mr.  Fabrigas,  waa  guilty  of  praeticea 
tending  to  sedition,  and  that  Mr.  Mostyn,  for 
such  misbehavioor,  by  his  sole  aofborify  As 
goveraor,  thonj^ht  [A-op^r  td  inflict  apon  him  As 
a  puuisbraent,  what  Mr.  Pabriga^,  in  bis  de- 
claration, complains  of  as  a  grievance.  This 
Mr.  Moatyn  takes  upon  biin  to  insist,  in  an 
BvgKab  court  of  jostled,  is  the  jusliflabte  ei- 
erc^e  of  an  authbrify  derived  froitfi  the  crown 
of  £ngknd.  And  the  facta  wbicli  lie  under- 
takes thus  to /nstify,  are,  in  thd  ftfst  place,  a 
length  of  severe  linpri^onment  upon  a  native  of 
the  island  of  Minorca,  a  sninect  of  Great  Bri- 
tain, living  tfnd«r  thtf  protection  of  the  English 
htil^s;  and,  seconJly,  by  his  sote  authurtfV, 
Without  (he  intervention  of  any  judicature,  tne 
flUindlng  bim  into  ^itile  into  the  dominions  of  a 
Ibreign  prince.  Gefntlemen,  some  ob^ervattotia 
must  strike  you  o\>on  the  very  sttit^  of  this 
plea ;  they  most  alarm  iron,  and  you  most  be 
anxion*  to  know  the  iiarticutars  of  that  cise,  to 
which,  id  the  sense  of  any  man  who  has  rif- 
ceived  bis  education  in  this  country,  or  ever 
conversed  with  Englishmen,  it  can  be  aoplied 
aa  jiMlifleation  ^  mat  case,  the^ore,  1  will 
shortfy  state  t6  you  :^Mr.  Fabrigas  is  a  gen- 
ifenian  of  die  island  of  Minorca,  of  as  p^Ni  a 
condition  as  any  inhabitant  of  that  i^and,  of  sh 
fair  and  ntfldemisbed  a  character  too  as  thift 
hifend  prodncea.    It  is  however  enough,  fdlr 

England  bars  nofgiVen  them  others,  itiri  trae 
the  Spanish  hwsdo  prevail  in  Minorca,  both  in 
civil  and  criminaf  matters,  among  thert^elfes : 
bm  it  is  enjuaHy  true  that  they  have  the  pro- 
tection of  the  English  lafws  against  their  go- 
vernor, who  cannot  be  ameOaMe  to  their  locd 
laPWs,  md  thtft'  however  despotically  a  Spanish 
governor  may  fhrtoerly  have  acted,  it  cannot 
be  the  law  of  Spain,  or  of  any  country  (ttecante 
it  is  contrary  to  natural  justice)  that  a  maft 
rtliould  be  condemned  and  ponished  Without 
either  tVial  or  hearing. 

•«  It  wodd  have  been  esiay  foi^  goveTnOlr 
Afttafyn,  if  l^Ik*.  PabrimS'  had  committed  a 
crime,  to  have  followed  the  mode  of  ph>ce^- 
rnf  eitablished  there  in  criminal  cases,  which 
ia  for  the  advocate  fiscal  to  pro^ecuto  in  the 
court  of  royal  government,  where  the  chief 
jostfce  criminal  is  the  judge. 

»  If  i  was  not  afraid  of'  swelling  tbis  letteir 
to  too  great  a  length,  I  should  make  more  re- 
marks on  «rbat  paaseil  at  this  trial,  and  jioint 
out  n^any  more  instances  of  power  unjnatinably 
a&suinedr  by  the  governors.  But  I  hope  that 
wftaf  a)»|)earl  from  this  publication  will  be  suf- 
ficient to  induct  adMinistration  to  consider  thn 
state  of  this  inland,  and  give  the  inhafiitaota 
some  better  security  for  the  safety  of  their  per* 
sons,  and*  enjoyment  of  their  property  ;  for, 
excluidre  of  the  meanneas  there  is  in  ill  usin^ 
those  who'  cannot  resist,  it  is  undoubtedly  the 
be6t  policy,  lor  the*  honour  and  stability  of  our 
empire,  to  make  all  itsdependendce  bappy."* 
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this  preieot  purpose,  to  say  that  Mr.  Fabrigas 
is  a  desoeodant  of  the  aniient  inhabitants  of 
Minorca :  that  he  lived  there  under  the  capitu- 
lated righto:  that, as  such,  the  national  faith  was 
pledged  for  his  enjoy  ment  of  those  righto  that  his 
ancestors  capitulated  for;  but  what  is  of  mora 
consideration,  being  born  in  Minorca  since  ito 
subjection  to  the  crown  of  England,  he  was  a 
free-born  subject  of  England,  and  claimed,  as 
his  birth -right,  the  privileges  due  to  that  cha- 
racter, and  the  protection  of  the  J^oglish  laws. 
There  was  a  particular  stipulation  upon  the 
surrender  of  the  island,  that  every  occupier  or 
possessor  of  land  should  be  intitled,. under  cer- 
tain regulations  and  restrictions,  to  the  produce 
of  his  lands,  and  to  such  profit  as  by  his  in- 
dustry he  could  make  of  them.  Upon  that 
pround  a  dispute  arose,  to  which  alone  can  be 
imputed  the  displeasure  of  Mr.  Mostyn  to- 
wards the  plaintiff,  and  the  treatment  he  re- 
ceived from  him,  in  the  progress  of  it.  Mr. 
Mostyn,  as  governor,  was  appealed  to,  and  bis 
good-nature  appeared  to  be  so  serviceable  to 
the  adversary  of  Mr.  Fabrigas,  that  early  in 
the  morning  Mr.  Fabrigas  was  suddenly  taken 
from  his  house  by  a  file  of  soldiers,  and  by 
them  conducted  to  a  dungeon,  unaccused,  un- 
tried, unconvicted.  Thus,  without  any  form 
of  judicial  proceedings,  this  gentleman,  who 
then  lived  in  esteem  in  the  island,  finds  him- 
self all  of  a  sudden  committed  to  a  dungeon,  a 
dungeon  that  was  made  use  of  only  for  the 
most  dangerous  malefactors,  and.  that  only 
when  they  were  ready  to  receive  the  last  of 
punishmento.  In  this  gloomy,  damp,  dismal, 
and  horrid  dungeon,  was  this  man  detained 
without  tLuy  previous  accusation,  without  any 
call  upon  biha  fo  make  his  defence,  or  being 
informed  there  was  any  crime  or  offence  that 
was  alledged  against  him,  and  without  any 
notice  either  to  him  or  his  family.  When  he 
found  himself  in  prison,  there  was  humanity 
enough  in  the  breast  of  the  keeper  of  that  pri- 
son to  accommodate  him  with  a  bed ;  but  it 
seems  that  accommodation  was  by  the  power 
of  that  island  thought  too  much  for  him,  and 
the  bed  was  token  from  him ;   a  .check  was 

given  to  the  lenity  of  the  keeper.  No  notice 
aving  been  given  to  his  family  that  they 
might  visit  or  administer  comfort  to  him  ;  he 
did,  by  humble  request,  desire  that  his  wife 
might  be  permitted  to  visit  him :  that  consola- 
tion ioo  was  denied  him.  In  this  manner  was 
BIr.  Fabrif^as  deprived  of  his  liberty  for  a  coo- 
•iderable  time,  it  is  unnecessary  for  me  to 
stote  particularly  the  precise  time  that  this 
imprisonment  continued ;  that  you  will  hear 
from  the  witnesses.  Nor  does  a  case  like  this 
depend  upon  minutes,  hours,  or  days,  but  this 
is  the  nature  and  kind  of  imprisonment  that 
Mr.  Fabrigas  endured:  so  closely  watched 
that  no  man  could  have  access  to  him,  deprived 
of  the  consolation  of  his  family,  severed  from 
all  communication  with  his  friends,  relations,  or 
Acquaintonce,  that  could  administer  the  least 
comfort  to  him.  For  several  days  did  this  man 
iu>otinue  under  this  imprisonmeot,  nor  did  bis 


tufferinga  determine  with  it ;  his  remoTal  from 
the  dungeon  was  only  a  sulistitule  of  one  spe- 
cies of  cruelty  in  the  piece  of  another :  for  tba 
tastont  he  was  taken  from  prison,  he  was  car- 
ried by  the  same  arbitrary  and  despotic  power 
on  board  a  ahip,  without  any  pr«{vious  notice, 
without  any  time  allowed  him  to  prepare  for 
his  departure,  without  the  ordinary  visit  or 
comfort  of  friends  and  acquaintonce,  from 
whom  he  was  probabl  v  to  be  se|iarated  iw  ever. 
Thus  waa  this  man  taken  from  his  native  coun- 
try,  and  the  insupportohle  hardships  of  a  dun- 
geon wera  followed  by  an  entire  expulsion  from 
his  country,  and  every  thing  that  was  dear  to 
him :  he  was  sent  instantly  on  board  a  ahip  by 
force,  and  carried  to  Carthagena,  a  foretga 
country,  under  the  dominion  of  the  crown  of 
Spain.  This  is  the  nature  of  Mr.  Fabrigas's 
caae.  Now,  gentlemen,  for  a  moment,  let  me 
remind  yon  of  the  pretence  under  which  this 
imprisonment  is  inflicted.  It  is  said  Mr.  Fa- 
brigas excited  sedition,  or  attempted  to  excite 
sedition ;  that  he  acted  or  spoke  in  a  turbulcDi 
and  mutinous  manner ;  end  therefore  that  the 
governor,  as  his  plea  states  he  was  well  autho- 
rized to  do,  committed  him  to  prison,  and 
banished  him  out  of  the  island ;  or  rather  com* 
raitted  him  to  prison  for  the  purpose  of  baniah- 
ing  him  out  of  the  island,  for  1  believe  that  is 
the  true  stoto  of  his  plea.  Gentlemen,  yoa 
woufd  justly  accuse  me  of  a  great  and  wanton 
waste  of  your  time,  if  I  should  say  a  great  deal 
for  the  purpose  of  exculpating  Mr.  Fabrigas 
from  the  charge  and  imputotion  that  is  thrown 
upon  him  in  this  place,  because  1  am  persuaded 
that  yon,  an  English  jury,  if  you  were  sitting 
in  judicature  upon  the  case  of  confessedly  the 
vilest  of  offenders,  you  would  not  suffer  tlie 
atrocity  of  the  offence  to  mitigate  that  censure 
and  animadversion  which  is  due  to  a  behMioar. 
like  this  of  the  governor's.  In  private  justice 
to  the  character  of  Mr.  Fabrigas,  and  not  as  the 
least  relating  to  any  question  here  to  be  tried* 
gentlemen,  I  will  stote  to  you  upon  what 
grounds  and  pretence  this  mutiny  is  alleged 
agahist  Mr.  Fabrigas.  M  r.  Fabrigas,  as  I  have 
told  you,  claimed,  among  alf  the  other  iobabi- 
tanto  and  possessors  of  lands  in  the  island,  e 
right  of  Belling  the  produce  of  his  lands,  under 
certoin  restrictions.  The  produce  of.  the  lands 
is  chiefly  wine :  Mr.  Fabrigas  had  a  consider- 
able nuantity.  His  majesty,  by  his  proclama^ 
tion,  bad  given  free  liberty  to  the  inhabitaoto 
of  that  part  of  the  island  where  Mr.  Fabrigas 
lived,  to  sell  their  wines,  the  price  being  firsl 
settled  by  the  authority  of  the  governor: — thai 
price  is  called  the  afforation  price.  *  Notwith- 
standing his  majesty's  proclamation,  by  an  acl 
and  order,  not  of  governor  Mostyn,  hut  of  his 
lieutenant-governor,  there  was  a  prohibition 
that  no  wine  should  be  sold  without  the  imme- 
diate authority  of  the  mustastaph.  An  appli- 
cation therefore,  by  Mr.  Fabrigas,  waa  made, 
to  this  officer,  either  to  permit  him  to  sell  his 
w^bes  under  the  afforation  price,  which  would 
be  for  the  general  relief  and  benefit  of  the 
islanders,  and  of  the  garriiOD,  or  that  he  himi 
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•elf  woald  buy  it  al  a  fixed  price.  This  offiow 
refused  to  comply  witb  eitber :  Mr.  Fabrigat 
therefore  was  reduced  to  tbe  necessity  of  mak- 
im^  an  bamble  appUcatioa  to  go?emor  Mosty  n, 
to  permit  him  this  alternatire,  eitber  to  sell  bis 
wine  under  a  certain  aflbration  and  regulated 
price,  or  that  tbe  jrot ernment  would  buy  his 
wine  of  him  for  their  use,  or  the  use  of  tbe  gar- 
rison. This  petition  was  thought  reasonable  at 
first,  and  bad  a  kind  answer ;  it  waa  received, 
and  it  appears  to  bare  been  taken  into  consi- 
deratioD,  but  nothing  was  done  in  consequence 
of  it.  Mr.  Fabrigas  therefore  repeats  bis  ap- 
plication, and  be  receives  encoura^ment  to 
expect  that  tbe  reasonableDess  of  bis  petition 
would  be  taken  into  consideration,  and  that  he 
should  be  at  liberty  to  sell  the  produce  of  bis 
land.    But,  gentlemen,  at  last  tnis  answer  was 

E>en  to  Mr.  Fabrigas:  that  if  it  appeared  to 
I  the  sense  of  a  considerable  number  of  the 
inhabitants  of  the  island,  that  it  was  fur  their 
benefit  that  such  permission  should  be  given, 
bis  application  should  he  complied  with.  Mr. 
Fabrigas  then  preparea  such  a  petition ;  he  gets 
it  signed,  and  be  presents  it  to  governor  Mosty  n. 
Now,  gentlemen,  here  it  is  impossible  to  state 
what  passed  between  the  parties.  If  it  can  be 
pretended  that  there  was  any  thing  mutinous, 
menacing,  or  improper,  in  this  last  petition,  I 
piesame  that  petition  will  be  produced  to  you, 
and  it  will  speak  for  itself;  but  some  indigna- 
tion was  conceived  bv  governor  Mostyn  against 
the  plaintiff,  Mr.  rabrigas,  which  produced 
that  stmnge,  unaccountable,  unwarrantable, 
nod  alarming  conduct,  which  we  now,  by  evi- 
dence, impute  to  Mr.  Mostyn.  For  gentle- 
men, instantly  upon  this,  Mr.  Fabrigas  is  con- 
ducted in  the  manner  before-mentioned  to  that 
iMcrible  dungeon,  where  he  continues  for  a 
considerable  time  under  such  orders  as  I  bare 
otated  to  yon,  till  be  was  hurried  on  board  a 
ship,  and  was  conveyed  to  Carthagena  in  Spain. 
Here,  fpr  the  first  time,  he  receives  Intel  I  i- 
geoee  of  what  was  the  provocation  that  he 
gave,  what  was  tbe  ground  of  such  treatment 
of  him,  what  charge  was  imputed  to  him,  by 
what  authority  ha  was  so  detained  and  ao 
treated:  for  here  appears  a  letter  under  the 
band  of  governor  Mostyn,  avowing  this  act, 
and  telling  him  that  he  thought  it  necessary 
and  expedient,  for  the  punishment  of  his  of- 
fence, to  send  him  into  exile,  and  to  direct  him 
to  be  conveyed  to  Carthagena  in  Spain.  Here 
then  you  find  the  governor  avowing  tbe  whole ; 
and  if  he  did  not  avow  tbe  whole,  you  could 
have  no  doubt  under  what  authority  ihese  tbinsfs 
were  done ;  because  you  will  hear  from  all, 
that  they  cannot  be  done  but  under  the  autbo- 
rity  of  tbe  governor.  Then,  gentlemen,  the 
imprisonment,  and  tbe  sending  this  roan  into 
exde,  are  the  acts  of  governor  Mostyn.  The 
imprisonment  under  such  strange  aggravating 
carcomstances  of  horror  and  ignominy,  and  the 
sending  him  without  notice,  without  time  for 
preparation,  without  giving  him  tbe  opportu- 
nity of  paying  the  least  af tention  to  the  con- 
cerna  of  biaestate  and  family,  into  oiile ;  these, 


gentlemen,  we  now  presume  to  treat  as  tbe 
acta  of  governor  Mostyn ;  and  the  governor 
says,  he  is  justified  in  so  doing,  as  governor  of 
Minorca.  I  should  be  glad  to  know  upon  what 
idea  of  juatice  the  governor  grounds  that  pre- 
tence. 1  conceive,  that  in  this  case,  there  can- 
not be  the  least  colour  or  preteivce  of  any  judi- 
cial examination,  or  the  least  form  of  judicial 
proceedings.  Governor  Mostyn,  afler  having 
iieen  guilty  of  this  outrage  to  the  plaintiff, 
would  have  acted  much  better,  if  be  had  not 
added  this  insult  to  the  laws  of  his  country,  by 
assuming  an  authority  incompatible  with  the 
least  possible  idea  of  justice  that  can  be  enter- 
tained in  this  or  in  any  country  whatsoever. 
Gentlemen,  if  governor  Mostyn  complains  that 
justice  is  not  done  to  bis  defence  by  his  plea, 
that  he  is  fettered  and  embarrassed  by  it,  and 
could  now  justify  his  conduct  upon  better 
grounds,  we  will  A'eely  give  him  the  opportu- 
nity of  doing  it ;  he  shidl  do  it  in  %» hat  cha- 
racter he  thinks  proper.  If  he  has  acted  under 
tbe  colour  of  any  judicial  proceedings  in  civil 

1'udicature,  let  those  proceedings  be  produced, 
et  him  desert  and  abandon  the  shameful  plea  that 
he  has  presented ;  he  has  even  our  liberty  to  do 
it.  If  the  governor  means  to  he  justified  in  his 
military  character,  I  need  not  tell  you.  gentle- 
men, that  it  is  necessary  in  that  character,  thai 
there  should  be  judicial  proceedings  likewiw 
of  a  military  court  of  justice.  I  will  be  bohl 
to  say,  that  the  idea  governor  Mostyn  baa 
adopted,  that  the  lives,  fortunes,  and  being  of 
tbe  inhabitants  of  the  islsnd  of  Minorca  are  at 
his  mercy,  and  that  by  his  sole  authority  he 
can  inflict  bonds  and  imprisonment  on  any 
inhabitant  of  that  island,  ia  the  single  idea  of 
governor  Mostyn;  and  I  say  tbe  governor 
does  not,  in  this  esse,  talk  like  a  military  man, 
for  his  ideas  are  as  foreign  to  the  notions  of  m 
soldier,  as  of  a  lawyer.  Gentlemen,  this  ia 
tbe  nature  of  the  case  that  we  shall  offer  to 
you,  and  which  we  shall  produce  in  proof  to 
you  against  governor  Mostyn:  an  imprison* 
ment,  if  it  had  been  attended  witb  all  the  cir- 
cumstances of  comfort  that  could  have  been 
administered  to  a  person  in  that  situation,  no- 
justifiable,  and  without  colour  or  pretence  of 
legal  authority,  aufficient  to  entitle  this  gentle* 
man  to  call  for  considerable  damagea  from  a 
verdict  of  a  jury  :  a  banishment  into  a  foreign 
country  of  a  subject  of  England,  intitled  to  be 
protected,  to  whom  the  laws  cannot  be  denied 
without  breach  of  public  faith,  and  a  dan- 
gerous wound  to  the  general  system  of  our 
constitutional  liberties.  Thus,  by  the  sole  an- 
thority  of  governor  Mostyn,  without  pretence 
of  judicial  examination,  was  Mr.  Fabrigas  sent 
into  banishment.  If  all  other  circumstances 
were  away,  the  being  sent  out  of  his  native 
country  by  an  arbitrary  act  of  the  governor  of 
that  islsnd,  is  surely  ground  enough  to  call  for 
the  most  considerable  damages.  But,  gentle* 
men,  you  are  to  add  to  it  every  circumstance 
of  discomfort.  He  was,  during  the  whole 
time  of  his  imprisonment,  kept  in  a  gloomy 
dungeon ;  no  circumstaDce  o  ignominy  that 
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tvMBMe&t  Ibe  wtM  af  »  wmm  af  feettog  was 
•mmIImI  :  be  wwm  pul  into  a  place  aefe  apart  aid 
deriyiiaii  only  for  the  reerptien  of  tbe  #off«t  of 
■aaleibctonr,  aeclatM  fVom  aoy  eoaTemtioo  or 
eoaaoMuiiealioD  with  bis  frieada  or  aoouamt- 
•aee,  bis  aeaiest  rekitioas,  bis  wife  or  bio  fa- 
Hitlj,  ^prired  of  the  comfort  of  a  led^  and 
obliged,  fer  a  considerable  numbte  of  days,  to 
subsist  open  bread  and  water.  This  is  a  case 
•f  the  most  DaparaHeled  cnselty ;  the  moat  in 


gtnions  cireuroirtaBCf  a  of  tortaie  bsiag'  widcd 
to  tbe  asest  onjostifiable  aad  tbe  meet  hciHsas 
eaertioe  of  authority,  that  I  aB»  pssswuM  has 
ever  appeared  before  any  court.  If  i^wsroor 
Moityu  can  soppert  tbe  powers  ef  ttweeJaww, 
and  Tiodicale  himsslfi  as  fovcrBOr,  by  Ibe 
plenitude  of  his  powers,  and' that  the  sale  jn- 
dieatore  of  the  iiland  roHdes  m  h'm  perso»; 
if.it  was  fer  a  nMNnent  pomible  for  you  le  en- 
tertata  the  idea  of  tbe  legality  of  sncba-  flower 
beifl)^  placed  i»  any  maa,  in  censeqiWDce  o€  an 
autberity  derired  from  the  crown  of  Eaiitod*: 
1  say,  if  it  was  possible  fbr  yon  toeoneetvetbat 
anch  a-  power  could  esist ;  try  bimi  eren  by  that 
vule,  tiy  bta  by  ibat  rale,  and  be  ia  without 
exease ;  for  tbe  most  despotic,  tb«  most  arbr- 


«*  Gkerernor,  fttfce  your  ideas  of  latw  from  Bar- 
bery or  Turkey,- preduee  your  preoededt,  India 
or  negr»  hiw,  yow  are  atiU  nmdrie  to  jnatify 
yomf  eondoet."  Oeaifamen,  theae  are  ibe 
eirenmelaaeea  we  ate  to  lay  before  yoo  in  evi- 
1  be  {j^areraor  nwy,  if  be  plaaaci,  en- 
ir  to  chaise  tbia  gentleman  with  mntmy. 
If  bedoea^  >  presume  be  wiH  adduce  hie  proof 
of  if.    But  if  i^  was  peesible  to  deoidifr  thai  Mr. 


despotic, 
trary  and  nnooB«roolable  power  tbnt  ieerer  e»- 
ereieed,  pmfeeeetb  nt  least  «»  act  by  eaHin|r 
•pen  tbe  pasty  aocnaed  to  mabe  bis  defeoee, 
and*  f  hcberw  iw  no  paie  of  thefhibe  ia  it 
leaked  upon  as  just  as  coademn  a  man  un- 
iNiard.    Let  gfeneral  Mealy n  lr«rel  into  Aeia,  or 
Wfidt  bis  neigbbomc  oiv  Ibr  oodtiaent  of  fiar- 
bary,  he  will  not  find  eiamplea'  there  tn  justify 
Ms  eondnet,  in  sny  of  the  puuiers  aasnmed,  or 
lit  the  use  he  ban  nmde  or  them :  lbs  il*  tbeir 
powers  are  not  circumscribed  or  restrained  hy 
awy  laws;  if  they  act,  as  tbe  ffeneml  profasnes 
be  has*  a  rii^ht  to,  by  their  aoTo  will  and  plcn- 
Mss ;  if  that  is  the  role  of  their  goeerament; 
y^t  M\  there  is  an  idea  of  a  principle  of  na- 
tural justice  that  should  gorern  their  proceed- 
'  inga there;  at  least  an  appearance  of  it  they 
ate  emnous  to  produce.    V  ntpver  licard  in  my 
Kfb'  that  it  wna  the  awwed  privilege  of  any 
aovflitry,  that  w  uMn  shenid  be  cbi«^  with 
an  offmw\  thai;  he  receired  the  pnniebment 
Ibr  iliat  ofl^nee,  without  the  offbnee  being  ex- 
phnamiand  stated  «»  him,  and  an  opportunity 
fiiwn  Him>  of  hearing  the  charge  and^ttie  eri- 
dence  by  wtlich  it  was  produced';  but  tbis  is 
tile  ease  of  m  tlWMnoiton  in  the  darks  a  aeoret 
indignation  oooeeired,  that  indifnatioa  imme** 
diately  foUewedbythwoMBt  bonrid'eseiiiona of 
pawer  upon  the  perse»of  Mr.  Fabri|(as--'enm«' 
noiited  to  n  dun^n>  and  unapprtzed  of  tbe 
charge  againat  him  tiU  aent  out  of  his  oatire 
OMmtryo  and  upon  the  royage  to'tbe  destined 
plaee  of  his^  banishment.    The  offer  made  to 
general  llfosl^fn^net  to  tie  him  down  merely  te 
tbe  juBtifieation  specifiadia  bisplen^  buttogire 
him  leare  to  oftr  any  jiistMcation  that  may 
be  ooasisten»  with  tbe  idea  of  ciril  or  military 
jttsttee,  may  In  called   iasidiensf  beenuie  f 
must  disbdievw  every  thing  suggested  on  anv* 
tivst,  if  I'  think  the  offer  canbeof  no  benefit 
te  fa^*if  wnniad  i  but  it  may  be  added  to  it, 


PabrigaB  waa  a  nmlineno  maa,  tben^  tbe  re- 
▼esse  of  that  ebaraeter  is  but  justice  to  liim  ; 
nay,  if  yoiv  could  decide  that  be  was  tbe  Krorst 
sod  moat  dangeroua  of  offenders,  gofornor 
Mselyn's  conduct  is  stiH  dcsfituto  of  any  ooloor 
of  justice  or  low.  Hie  conduct  is  totaHy  im« 
wamnlaMe,  and  the  pretence  he  has  here  eet 
ap,  that  he  is  a  prince  wMr  a  power  mlbounded 
and  unltimted  by  any  rale  or  hm  wbatsoerer, 
thai  be  ia  author lased  to  act  by  his  ow»  will  and 
pleasure,  mnat  repreaoit  thiacaae  iwae  alarnv^ 
mf  a  light  to  you,  that  I  am  persuaded  that 
you^  who  base  taben  yonr  ideoe  of'  law  and 
justice  frens  osaesrsolion  with  BagKebaMO, 
and  obserratien  e»  tbe  Engbafa  eonetitntien, 
will  gire  all  attontioir  to  the  pastleuiss  snffer- 
injys  of  tbe  OMny  M'  wett>  aa  to  what  you  owe 
to  yenmebtea,  year  country  end  posterity ;  and 
we  trnalv  orew  ia  the  rery  beei  eonatra^en 
that  ia  postible  to  pat  on  governor  Moetyn^s 
oenduct,  Ibst  you  wiRI  think  the  daasagna  had 
in  tbe  dednration  are>'  net  estravogaat. 

Basil  Cunningham  sworn. 
Examined  by  Mr.  Lee. 

Mr.  Lee,    Yen  are  in 
paeityp — O^nntn^Aaia.  Yes. 

Were  yon  in  i1)e  year  1771  in  tbe  island 
ofMmoreai'— Yea. 

I»«ehat  ebaraeter?— Acting  seijiiant  mafsr 
for  the  royal  artillery. 

I>o  yo»  rememlber  Mr.  Antbonia  Fabrigas 
being  al  Minorcd  ? — Yes. 

Were  yon  aerjeant  major' at  tlie  time  he  waa 
seized  and  token  into  custody  ? — i  was,  when 
I'saw  him  braoghtrinto  prison. 

Do  yoo  reooMeot  any  ordera  at  that  time 
coming  in  auy  body's  name  tooching  bis  emn^ 
finemeot  ? — ^There  waa  a  general  order  giren 
iia,  thatr  three  ntoce  men  sbaokl  be  added  to 
the  artiller  r  guaniv 

Court:  Hare  you  that  order?-— if-.  Nth 

Q.  Was  it  net  yonr  oAce  as  seijennt  majot 
te  transcribe  that  order  into  yonr  book  ?-^A.  1 
gore  that  order  out  in  tbe  companyi'e  onler 
book. 

To  whom  doea  tbe  enatady  of  tba^  order 
hook  belomr?— When  the  books  are  written 
out,  they  gire  them  to  the  captain  to  Whom 
they  belong. 

They  pot  three  additional  men  sentry  upon 
that  occaeionf — Yes. 

Cimrt.  Why?— if.  To  do  doty  upon  tbv 
prisoner  Mr.  F'abrigaa. 

How  long  had  Mr.  Pabrigae  bead  inco^- 

tody  at  that  time  when*  thta*  order  war  girenr 

out?  Wks  it  immediately  upon  biacDming  into 

been 


cnatody^  ot^  aAsv  fan  had 
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To  the  hnti  tf  my  recottectioiiy  I  believe  abaet 
twenty -ftiur  bonta  AtUr  be  bed  been  is  o«»- 
todf  •  or  tbe  evning  of  ibe  sane  day ;  I  cea- 
Dot  be  certain  as  to  that. 

Yoo  CM  tell  us  wbat  mrisoo  it  vas  tbat  Mr. 
Fabri^rw  was  conunitlea  loP-^il.  He 
ioto  piiaoD  No.  1. 

Wbet  is  ibe  irrneral  aae  ef  Ibat  prison  F  to 
y/Akal  ia  it  applied  ? — All  tbe  pnaeoera  tbat  are 
guilty  of  capital  offencea,  or  for  daocrtioB,  we 
comaaoely  pot  in  there. 

Do  yon  rtoolleet  any  oirenaistaoeee  attend- 
m\g  Nr.  Fabrifas'a  imprisooment  P  mention 
aoy  tbat  occur  to  yon.  Do  you  Mcelteet  tbe 
manner  in  wbieb  tie  was  broiMpbt  or  coniiied  ? 
^-'Te  tbd  beet  of  my  rpoallection  be  was 
bnincrtit  by  a  party  ^f  eeldirfs,  wbether  of 
tbe  25th  ripgiment  or  the  6tb,  i  can't  say  ;  be 
wanbroofbt  in  bnndcaied,  I  think,  bat  am 
■et  cetum. 

Bow  lenir  was  be  oenfined  there  P-— As  nenr 
•a  I  eaa  reeqlkcct,  aboot  fire  or  six  days. 

In  tbat  prison  P — Yes. 

Dunag  bis  confinement  there,  ean  yea  tell 
tbe  coort  or  jury  whether  he  was  permitted  to 
be  fistled  by  hie  wife  or  family  P— No :  the 
aenlriea  bad  orders  that  be  sboold  have  ne 
eoDaemalion  with  any  body  bat  Ibe  prcvosi 


Do  yoo  know  of  any  orders  tbat  he  shea  Id 
■el  be  seen  hut  by  tbe  prevosi  marshal  P— Tbe 
sentry  informed  me  that  was  bta  orders ;  be- 
■des,  it  was  pat  into  tbe  ffpeiieral  orders  tee. 

Scrj.  Daty.  If  you  mean  to  adfeet  tbe  defen- 
dant with  that,  you  should  prodaca  tbe  order. 

Mr.  Lu.  Well  then,  we  shflll  produce  it. 

Q.  1b  frat,  do  yon  knew  wbetbef  any  body 
was  permitted  to  visit  him  but  this  preeoet  mar- 
abaJP^-ud.  I  don't  knew  of  apy ;  if  they  j^id,  it 
vaeooatmry  to  ordara. 

Do  you  know  if  any  body  applied  to  see 
biiD? — His  wife  eppb«d  to  sen  him,  bat  was 
lefuaed,  as  i  was  ioformedL 

What  ia  this  psesest  marshal  P— One  that 

»  tbe  cbaye  of  all  prinoners  tbat  are  oon- 

md  for  eapM  osimea;   he  baa  tbe  keys  of 


thepiisoi^ 
in  IbisaB.  eaeaotieaer  too,  as  well  as  a  gaoler  P 

€«ao  yon  teU  us  tbe  cause  for  whiob  this  gen- 
deoiaB  was  committed— tbe  oocaaion  of  it  P — I 
cannot. 

Do  yoa  know  what  Mr.  Fabrigas  is  P — He 
ia  aa  mbabitant  of  tbe  island  of  Jninorca. 

A  natire  P— Yes :  a  Minorquin. 
.  tk>  yen  know  whether  ]rfr.  Fabrigas  is  a 
of  I 


any  property,  or  was  a  grower  of  any 
vines  open  tbat  island  P  Do  you  know  in  what 
manner  be  lised? — He  lived  bke  a  gentleman 
ttiere. 

Were  you  a€(|«atnted  with  any  disputes 
touching  his  liberty  to  sell  his  wine  P — 1  know 
nothing  at  all  of  it. 

Do  you  know  any  thing  of  what  happened 
te  biro  after  his  confinemeiit  i«  this  prison  P 
what  beeaoie  of  him  alter  P«*JEIe  waa  sent  eat 
of  tbe  island. 

S 
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Do  yon  know  of  year  own  kiHNrledge  P — 
I  did  not  see  him  taken  away. 

Do  you  knew  of  any  orders  tooobiog  bie 
being  sent  P — 1  did  net  see  any  orders. 

Yon  bewf  at  St.  Phillip's  at  this  tiase,  when 
he  was  in  prison,  you  can  tell  ua  whether  be  was 
tried  fir  any  offence  previeos  to  bis  commit- 
ment there,  or  after  P— Ne :  be  was  not  tried. 

Croaa-ezamination  by  Seij.  Dory. 

Bew  long  bad  yeo  known  this  Fabrigas  be* 
Ibre  tbe  time  of  bia  being  breaght  to  this  pri- 
son P — I  bad  seen  him  different  times,  being  in 
the  island  for  between  eight  and  nine  years. 

I  wish  lo  kmrw  in  tbe  first  plaoe  wbether  he 
was  a  quiet  solgect,  or  otherwise  P— I  never 
beard  any  thing  to  the  eontrafy. 

What  f  but  that  he  was  a  qaiet,  iooffenaivB 
subject  P — I  never  heard  to  tbe  contrary. 

He  was  lootred  npoo  ae  a  very  good  friead 
te  the  garrison,  I  believe  ?-^l  really  can't  tell 
what  be  was ;  he  waa  an  inhabitant  of  the 
island.  1  denH  knew  tbat  ever  1  apeke  to  him 
ia  my  life. 

Wha^  part  of  the  island  did  he  live  in  P— At 
St.  Phillip's. 

There  it  was  he  was  imprisoned,  I  presume  P 
— Yes :  he  was  brought  a  prisoner  to  St.  Phil- 
lip's castle. 

I  think  you  say  yon  have  been  in  the  island 
five  years  P — Almost  nine  years. 

Then  you  were  there  before  Mr.  Mostyn  was 
apiiointed  governor  ?— Yes. 

Yon  were  there  in  governor  Johnston's  time  P 
^~  I  es. 

Were  you  there  in  governor  Blakeney'a 
time  P— no. 

Jamn  TWeec^fe  sworn. 

Examined  by  Mr.  Grou^ 

What  were  yon  in  the  year  17?  1 P — A  cor- 
poral in  the  royal  artillery  in  the  island  of  Mi- 
norca. 

Did  you  see  the  plaintfff  brought  to  the 
castle  P—No:  1  did  not  see  him  brought f  I 
was  a  Serjeant  of  tbe  guarda  wbca  be  was  de- 
livered up  to  me,  from  the  61st  regiment. 

CourL  Can  you  recollect  tbe  time? — A.  No ; 
it  was  some  time  about  the  middle  of  Septem- 
ber, to  ibe  best  of  my  knowledge,  in  tbe  year 
1771. 

In  what  way  was  he  delivered  P — He  was 
delivered  to  me  in  the  prison  N^  1. 

What  were  the  particulars  of  tbat  delivery 

.  to  you  ?   in  what  way  was  bo  delivered  P-^He 

was  in  bot  a  very  mean  habit ;  ibr,  by  what  I 

could  learn,  his  clothes  and  every  thing  tbat  ha 

brought  in  with  bim  had  been  taken  from  him. 

Counsel  for  the  Defendant.  That  will  not  do. 
What  condition  was  be  in  P— il.  He  was  in  the 
prison ;  he  had  been  in  tbe  prison  almost 
twenty-four  hours,  before  be  was  delivered  to 
the  artillery. 

What  orders  did  you  reoeiie  concerning 
bim  P — ^That  I  was  to  suffer  no  person  to  ap- 
ppoacb  the  grate. 

What  gmte  P*--»Tbe  prison  dooiw 
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From  whom  did  you  receive  these  orden  ? — 
From  the  adjutant  lieutenant  Frost;  he  was 
our  aGtin)(  adjutant ;  be  read  the  orders. 

Not  to  let  any  one  come  to  that  iprate  ?-*Or 
eonTerse,  or^bafe  any  oommunicatioo  with 
him,  upon  any  account. 

Whose  orders  does  the  adjatant  lieutenant 
gire  out  ? — I  imagined  it  was  a  general  order. 

What  do  you  mean  by  a  general  order  ? — 
Coming  from  the  commander  in  chief. 

Do  yon  mean  from  goTernor  Mostyn? — 
Yes :  be  was  commander  in  chief  then  of  the 
island. 

What  order? 

8erj.  Davy.  I  will  give  you  no  trouble  about 
these  things.  With  regard  to  orders,  you  have 
given  us  notice  to  pn^uce  the  orders.  The 
fiict  is  as  you  contend.  We  mean  to  conceal 
no  circumstances. 

Court.  I  think  the  right  way  will  be,  as 
it  is  now  admitted,  that  this  was  done  by  the 
defendant's  order,  to  proceed  with  your  parole 
evidence,  and  read  that  at  the  conclusion. 

Counsel  for  the  Plaintiff,  If  your  lordship 
pleases,  we  will  read  the  order  of  imprison- 
ment, and  the  sentence  of  banishment. 

The  A$tociate.  The  title  is, 
*<  Orders  given  out  to  the  troops  in  Minorca  by 
lieutenaot  general  Mostyn,  governor  of  the 
island,  who  arrived  the  Slst  of  January , 
1771.  September  15:  In  order  to  relieve 
the  main  guard  at  St.  Phillip's,  which  now 
wants  a  sentry  extraordinary  upon  Ant6nio 
Fabrigas,  confined  in  prison  ^^  1^  general 
Mostyn  orders,  that  three  men  be  added  to 
the  artillery  guard  in  the  castle  square,  as 
they  aro  most  contiguous ;  and  that  doty 
taken  by  them,  the  sentry  roust  be  posted 
night  snd  day,  and  is  to  suffer  no  person 
whatever  to  approach  the  grate  in  the  door 
of  the  said  prison,  either  to  look  in,  or  have 
any  communication  with  the  prisoner,  the 

Iirevost  marshal  excepted,  who  is  constant- 
y  to  keep  the  key  in  his  possession." 

**  To  Anthony  Fabrigas  de  Roche. 

*<  You  Anthony  Fabrigas,  inhabitant  of  the 
•rraval  of  St.  Phillip's,  are  by  me,  chief  gover- 
nor of  Minorca,  banbhed  this  island  for  tweUe 
months  from  the  date  hereof,  not  to  return 
hither  until  that  time  is  expired  at  your  peril, 
for  your  seditious,  mutinous,  and  insolent  be- 
haviour to  me  the  governor,  and  for  having 
dared  most  dao^erously^and  seditiously  to  raise 
doubts  and  suspicions  amongst  the  innabitants 
of  the  arraval  of  St.  Phillip's,  and  to  excite 
them  to  dispute  my  authority,  and  disobey  my 
orders ;  and  for  having  further  presumed  most 
dangeroosly  to  insinuate,  that  his  majesty's 
troops  under  my  command,  without  any  au- 
thority from  them  for  such  false  and  scanda- 
lous insinuations,  were  imposed  upon. 

«*  J.  Mostyn,  Governor." 

«  Mahon,  ijth  day  of  September,  1771." 

Q.  You  say  you  received  this  order  to  per. 
■lit  no  person  to  approach  the  grate  of  the 
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prison,  or  have  any  communication  with  the 
plaintiff:  did  you  obey  this  order  f — A,   Yes. 

Did  you  obiey  it  sinetly  ? — Yes,  as  strict  as 
it  was  m  my  power. 

Did  any  person  apply  to  see  the  plaintiff  f — 
Yes,  his  wife  and  two  children. 

Were  they  permitted  to  see  him  P — No. 

How  near  were  they  permitted  to  come  to 
the  prison? — As  nigh  as  I  can« guess,  about 
thirty  yards. 

They  were  not  permitted  to  come  nearer  ?— 
They  were  not  permitted  to  come  nearer,     v 

Eio  you  know  in  what  way  the  plaintiff  laiuP 
— He  lay  upon  the  boards. 

Were  there  no  beds  ?— No  beds. . 

Was  any  bedding  sent  to  him  ?— I  saw  his 
wife  with  bedding,  which  was  not  permitted  to 
be  brought  to  him.  *^ 

In  snort,  tell  the  jury  whether  the  guard 
would  suffer  any  thing  whatsoever  to  pass 
them  ? — If  they  did,  they  were  sore,  to  come 
to  trouble,  to  punishment,  by  it;  «nd  I  am 
certain  they  never  did. 

Tell  us  what  his  subsistence  was?— Bread 
and  water. 

What  sort  of  subsistence  has  a  deserter  if  he 
is  confined  in  this  place?— It  is  a  general  rule 
in  Minorca,  that  deserters  and  prisoners,  even 
for  capital  crimes,  should  have  provisions  sent 
them. 

What  provisions  ?— Such  as  the  island  af- 
fords, bread  and  beef. 

Court.  Do  you  know  whether  any  provisions 
were  brought  him  ?— il.  I  never  saw  any ;  there 
was  such  a  strict  order,  that  nobody  ever  at* 
tempted  iL 

I  believe  there  was  an  air-hole  at  the  top  of 
theprison?— Yes. 

Was  any  body  placed  over  the  air-hole  P^i— 
No ;  but  there  was  a  sentry  npon  a  bastioii 
near  to  it,  who  had  orders  given  him,  that  no- 
body should  approach  this  air-hole. 

Upon  what  account  ? — ^For  fear  any  thing 
should  be  dropped  down  to  him. 

Court.  Was  that  particularly  upon  this  oc- 
casion, or  generally  when  deserters  wereihere  P 
— No;  I  never  heard  a  cireumstance  of  the 
kind,  but  during. the  time  Mr.  Fabrigas  was  in 
prison. 

Did  yon  know  the  plaintiff  ?— Yes,  I  have 
been  at  his  house  several  times ;  I  was  at  the 
island  almost  nine  years. 

What  family  had  he?— A  wife,  when  he 
was  in  prison,  and  five  children,  to  the  best  of 
my  knowledge. 

Now,  during  tb^  time  you  have  known  him, 
have  you  never  heard  him  ssy  any  thing  dis«' 
respectful  of  the  governor  P—No ;  be  only 
complained  of  his  hardships,  of  his  own  bodily 
sufferings. 

Wdliam  John$  sworn. 
Examined  by  Mr.  Peckham. 

Q.  Was  you  at  Minorca  in  1771  ?— i.  Yes. 
In  what  situation  and  capacity  ?— I  wan 
garrison  gunner. 
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How  long  were  yoa  in  the  if ttnd  ?— Almost 
Bine  ytmn. 

Did  yoa  know  Mr.  Fabri^u  ? — Yes. 

Did  you  know  Mr.  Fabrigis't  sitmitioD  in 
the  iBland?— He  lifed  very  genteel  iu  St. 
Pbyiip'e. 

Did  he  live  in  the  earoe  state  as  the  principal 
inhabitants  of  St.  Phillip's  ?— Yes,  as  much  so 
as  any  man  in  St.  Phillip's. 

Do  you  remember  any  thing  of  his  being 
imprisoned  ?— I  saw  him  urought  to  the  prison. 

In  what  manner  was  he  brought  f— By  a  file 
of  men. 

Were  his  hands  bonnd  P — I  cannot  say. 

Seij.  Davy.  I  admit  that  be  was  with  his 
hands  bound,  as  the  first  witness  said,  and  that 
he  was  kept  in  prison  by  order  of  the  goremor. 

Mr.  Ftckham.  Do  yoa  adroit  that  he  was 
hand-caffed  f 

Serj.  Davy,  Yes,  that  he  was  hand- cuffed, 
and  kept  in  the  way  described  by  the  former 
witness. 

Q.  Was  he  kept  hand-coffed  in  prison  P— il. 
I  believe  not. 

What  sort  of  a  place  is  this  prison  ? — It  is 
set  apart  for  capital  punish menis,  for  prisoners 
that  are  ooder  sentence  of  death. 

Is  it  a  prison  dug  out  of  a  rock  f^It  is  a 
snbterraneous  place  in  the  body  of  the  castle. 

Is  it  under  ground  I — Nu,  under  the  top  of 
the  castle. 

Is  it  a  ground  floor? — A  ground  floor,  I 
believe. 

This  being  the  prison,  and  vou  standing  there 
to  gruard  him,  do  you  reniemher  iiiiy  of  his  chil- 
dren c<iming  to  set*  him? — 1  ksw  bin  sun  the 
first  day  he  was  confined  there,  a  boy  about 
15,  oometoseehim. 

What  did  be  come  for  ? — He  had  some  pro- 
visions in  a  basket. 

Did  he  apply  to  you,  that  those  provisions 
might  lie  given  to  his  fath«*r  f<^Ue  applied  to 
the  reifiment  then  upon  duty  to  give  them  to 
his  father,  but  was  denied. 

Seij.  Davy,  f  admit  he  was  sent  hand-cuffed 
to  the  pri^in,  as  dencribed  by  the  former  wit- 
ness :  I  meant  to  include  the  matters  of  belief 
as  well  as  mattem  of  knowlrdge. 

Court,  For  my  part,  1  hke  to  bear  the  evi- 
dence in  any  case,  to  know  the  truth,  and  then 
we  have  no  squabbles  afterwards. 

John  Craig  sworn. 
Examined  by  Mr.  Serjeant  Glynn, 

What  are  you  ?— A  matross. 

Was  you  m  the  island  of  Minorca  in  1771  ? 
—Yes. 

Do  you  know  Mr.  Fabrigas  ? — Yes. 

How  long  have  you  been  in  Minorca?— 
Pretij  nigh  nine  years. 

What  condition  was  Mr.  Fabrigas  in?— -In 
very  goo<l  ciroumstsnces  there ;  he  is  reckon^ 
one  of  the  best  in  circumstances  in  the  island. 

Do  you  remember  the  time  when  he  was  in 
the  dunKpcm  there  ?— Very  well. 

You  did  not  do  sny  duty  npoB  him,  I  inp- 
pQse?«-Yes,ldid. 
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Do  yoa  remember  whether  peoplt  were  ad- 
mitted to  see  him  ?— I  am  sure  there  were  noiift 
admitted  to  see  him.  ' 

Do  you  know  whether  any  person  came  tn 
see  him  that  was  refused  ?— I  know  his  wife 
and  children  came,  and  they  were  refused. 

Do  yon  know  of  his  being  taken  out  of  the 

E risen  ?— I  saw  him  put  on  board  a  ship  in  the 
arbour. 

How  many  days  after  his  first  imprison- 
ment?— I  am  not  certain  of  the  days. 

About  what  number  of  days  was  he  in  con- 
finement ?— Five  or  six  days,  to  the  best  of  my 
knowledge. 

In  what  manner  was  he  taken  out  of  prison, 
and  put  on  board  a  ship  ?— I  hsppened  to  be 
down  at  the  quay,  and  saw  him  put  on  board  a 
boat>  to  be  taken  to  the  vessel. 

What  time  was  this  ? — Early  in  the  morning, 
I  am  not  sure  to  the  time,  but  to  the  best  of  my 
knowledge  I  think  between  three  and  four  in 
the  morning. 

Had  he  any  time  allowed  him  on  shore?— ^ 
No,  he  was  hurried  on  board;  his  wife  and 
family  were  coming  down  to  speak  to  him,  and 
the  soldiers  kept  them  off",  sod  would  not  let 
them.  I  wanted  to  speak  to  him  myself,  and 
the  soldiers  would  not  let  me. 

You  saw  his  wife  and  children  come  to  him, 
do  you  remember  whether  they  brought  any 
thing  for  him  ? — 1  think  they  had  some  be^ 
ding,  to  see  if  they  could  t^et  it  on  board  the 
ahip  he  was  going  to,  sod  it  was  turned  back 
again,  they  would  not  allow  any  thing  to  come 
to  him ;  he  was  .put  on  board  a  boat  and  taken 
into  a  ship  which  was  laying  in  the  harbour 
thero,  the  ship  was  under  sail. 
.  Serj.  Pavy.  1  admit  he  was  banished  to  Car- 
thaKeua. 

Coun.  for  the  Plaintiff".   You  admit  be  wag 
banished  by  governor  Mo«ty n  for  a  year  ? 
■  Seg.  Davy.,  Yes,  I  do. 

Colonel  John  Biddulph  sworn. 
Examined  by  Mr.  Lee, 

Q.  Yon  are  an  officer  in  the  regiment  that 
was  at  Minorca? — A.  I  was  not  in  Minorca  al 
the  time  this  matter  passed. 

But  you  have  been  at  Minorca  ? — Yes. 

Did  you  know  Mr.  Fabrigas  ?— Yes ;  1  knew 
him  from  the  time  I  arrived  in  the  island  until 
I  left  it. 

When  did  you  arrive  there  P — I  think  in  the 
year  1763,  about  May  or  June,  and  stayed  about 
eight  years. 

When  you  knew  Mr.  Fabrigas,  in  what  Gon<* 
dition  and  circumstances  was  be  ?— Ff  e  seemed 
to  me  to  be  of  the  second  sort  of  people  in  the 
island;  he  had  some  vineyards  and  some 
booses,  and  some  property,  and  was  received 
not  as  of  the  first  quality,  but  as  a  gentleman  ; 
he  was  esteemed  a  man  of  property :  I  should 
call  bini  a  gentleman  farmer. 

While  you  knew  him  what  character  did  b4 
bear  ?  or  bow  did  he  behave  himself,  ss  far  a« 
yon  had  en  opportani^  of  observing  ?-^Ae'iit 
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M.  I  could  obienre,  be  behaved  very  well,  find 
bad  a  ver^  good  oharacier.  1  liied  to  em- 
ploy liim  in  gettiog  wine  for  me,  and  other 
things  the  istaod  produced,  because  I  bad  a 
family  ;  aud  often  he  was  verv  useful  to  me  in 
procuring  things  at  a  reasonable  price.  When 
1  waa  at  Citadella,  at  the  other  end  of  the 
island,  he  came  there,  and  was  with  some  of 
the  better  kind  of  people ;  be  was  always  with  a 
don  Vi^o,  or  a  don  Sanchio,  who  were  reckoned 
the  principal  people  of  the  place ;  they  are 
nobles  in  that  island. 

While  you  knew  him,  I  ask  von  what  was 
bis  behaviour  ?  Did  be  behave  like  a  peaceable 
subject,  or  like  an  unruly  and  factious  one? — 
He  always,  behaved  with  very  great  decency 
and  decorum. 

Cross-examined  by  Seij.  Burhnd, 

Q.  Do  you  know  whether  be  was  a  man  of 
property  in  the  island  ? — A.  As  far  as  I  under- 
stand he  was,  but  it  is  impossible  for  me  to  say 
positively ;  he  was  reported  sueh. 

He  had  a  father  living?— I  believe  be  had, 
an  old  man* 

You  do  not  know  whether  it  was  bis  own 
property  or  not  ? — ^It  seemed  to  be  his. 

He  converted  with  the  two  noblemen  you 
inentioned  ? — ^Yes ;  be  was  at  their  bouses  as 
a  gentleman. 

Did  you  use  to  visit  at  bis  bouse? — I  liave 
been  there. 

Did  vou  ever  dine  or  sup  with  him  ?— >l'think 
1  dined  with  him  once. 

Couri.  The  gentlemen  snggcBt,  hot  yon 
don't  mean  to  make  a  distinction  between  the 
classes  there?— ^.  Idomakeagreatdisthietion. 

Q,  What  promotion  has  general  Mostyn  in 
the  army  at  this  time?— J.  He  is  a  lieutenant 
general,  and  commander  in  chief  of  the  iskind  of 
Minorca. 

Has  he  any  military  promotion  at  home? 
has  he  any  regiment  ? — ^Yes. 

Whatregiment  is  it  ?— I  douH  recollect  the 
number ;  it  is  a  re^^ment  of  dragoons. 
-    Do  you  know  of  any  office  that  the  general 
bas  about  his  majesty's  person,  any  place  at 
court?— I  don't  recollect  it ;  I  believe  he  has. 

8eij.  Gfynn,  My  lord,  we  have  done  for  the 
plaintiff. 

8e^.  Davy  for  the  defendant.    May  it  please 

four  lordship,  and  you,  gentlemen  of  the  jury, 
am  of  counsel  in  this  cause  for  the  defendant, 
general  Mostyn,  who  is  charged  with  a  misbe- 
Eaviour  towards  the  plaintiff,  in  the  defendant's 
eapacity,  as  governor  of  this  island;  the 
plaintiff,  Fabrigaa,  bein^  a  subject  of  the  crown 
of  Bnglaod,  a  native  of  that  island,  a  Minor- 
%uin  or|r  birth,  and  living  in  the  town  ef  8t. 
Fhillip*s,  (there  is  a  reason  why  bis  restdenee 
in  thr  town  of  St.  Phillip's  is,  in  my  apprehen- 
mon,  material,  for  seme  matters  wbicb  I  shall 
trouble  you  with  before  I  sit  down.)  The  de- 
Andaat  was  appointed  governor  of  the  iskind  of 
Minorea  on  the  Snd  of  Marsh,  IIGS,  His  piw- 
was  govcrnoff  Johnston^  whflse.prsde> 
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eessor  was  general  Blakeney«  So  far  I  am 
able  to  trace  back  tlie  governors  of  this  island, 
whom  the  questions  before  you  have  any  sort 
of  relation  to ;  and  any  further  is  unnecessary. 
I  don't  know  whether  it  may  be  new  to  any  of 
you,  gentlemen,  to  inform  you,  most  probably 
not,  the  history  of  yourcountry  will  tell  you,  that 
this  island  of  Minorca,  whose  situation  is  in  the 
Mediterranean,  and  which  is  of  eztreoie  «Me  in 
the  protecfkui  ef  the  Mediterranean  trade,  was 
taken  in  queen  Anne's  wars  from  the  crown  of 
Spain,  and  was  ceded  by  that  crown  to  Great 
Britain,  by  the  treaty  of  Utrecht  in  1713 :  that 
upon  the  ceding  of  that  island,  the  condition 
annexed  was  a  requisition  on  the  part  of  Spain, 
which  was  acceded  to  on  the  part  of  Great 
Britain,  that  the  inhabitants  of  this  island  of 
Minorca  should  continue  in  the  free  exercise  of 
the  Roman  Catholic  religion,  which  could  be 
no  fitrther  than  was  consonant  to  the  laws  of 
Great  Britain.  For  whereas  the  laws  of 
Great  Britain  will  not  allow  the  pope's  bulls, 
excommunication  from  the  court  of  Rome,  the 
inquisition,  and  some  other  matters  of  that 
sort ;  therefore  a  free  exercise  of  the  Roman 
Catholic  religM>n  was  not  with  the  exercise  of 
any  powers  in  the  bishop  of  Rome,  but  what 
were  acknowledged  by  the  laws  of  Great  Bri- 
tain. They  bad  only  the  free  exercisii  of  theur 
reliffran,  as  Roman  Cstbolics.  All  other  rights 
which  they  had,  and  all  laws  by  which  thejr 
were  to  be  governed,  were  to  be  given  to  them 
by  the  king  of  England.  He  was  to  establish 
what  code  of  laws  he  thought  proper  in  that 
oonntiy.  Thev  were  to  be  aul^ect  either  to  civil 
jurisdiction  or  nartkralar  sorts,  or  military,  «r 
whatever  sort  the  king  ef  England  pleased. 
They  were  a  conquered  people,  a  conquered 
island,  and  no  ierms  were  annexed  to  that  treaty 
of  Utrecht,  but  only  the  exercise  of  the  Roman 
Roman  Catholic  religion.  The  king  was  to 
appoint  his  governor  of  the  isbnd,  to  govern 
them  by  such  laws  as  be  thought  proper  to 
direct ;  an  arbitrary  despotic  government,  or  a 
qualified  govemmeiit,  or  whatever  government, 
under  whatever  sort  of  magistratw,  or  what- 
ever order  the  crown  of  Engtand  should  think 
proper.  There  b  a  manliest  and  very  wide 
distinction,  to  be  sure,  betweemaMiuorquinby 
birth  (1  don't  speak  of  an  Englishman  that 
goes  over  there),  and  the  case  of  an  English* 
man :  1  just  mention  these  things,  which  will 
be  very  proper  for  your  consideration  through- 
out the  progress  ef  the  several  fads  I  shall 
mention  in  this  cause.  They  are,  in  my  hum- 
ble apprehension,  essentialLy  necessary  to  your 
oonsideration.  Some  time  after  these  people 
(1  don't  know  exactly  the  date  of  it)  had  be- 
come subject  to  the  crown  of  Cngrand;  after 
1713  they  petitioned  for  a  confirmation  of  the 
usages  and  customs  of  Spain,  and  •to  be  go- 
verned by  the  laws  of  Spam,  aa  thc^  bad  been 
used  to  be  before:  and  that  was  granted,  so  far 
as  the  wisdom  of  the  crown  thought  proper  to 
grant;  and  there  were  certain  reguhitions, 
which  I'Willlakenotifleof  by-and-by.  Many 
regulations  were  made  from  time  to  >tinM  ocoa- 
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bf  the  iiowB  •r  Grail  Briteis,  fe 
ulptfice  of  the  iriaod.  GwUcbm, 
i  shMMiofbroi  vott  too,  tbal  the  isknd  of  M»- 
BOPM  ooMwio  or  ifare  aepocole  di? moss  or  dio- 
lriclo»  infiMirorUiiOiothoTlMiremagwIvaAet 
auiMllyolecttd.  Ia  tho  fifth,  wbicbiocolltd 
tbe  omvol  oT  St.  PhilUo'o,  which  it  tho  foul 
of  the  ioloiid  ood  ilo  weonty  ^  thore  the  portiooioi 
daotridwhichioiuilthotubuHio^  whtcb  tekoftM 
tbetowBot'Sc.  PbilNp*fai(ioiniD9clooetotbofool 


of  Ibe  cttodei,  thai  district  ii  noder  tho 
diflte  govermsent  of  tho  f  ovomor  of  tho  island 
aypoiiitod  by  tho  erowa.  Tbore  are  no  juials, 
which  tho  cominoB  name  of  tho  iiia»kratca 
in  the  other  divisioni,  who  are  docted  >▼  tho 
people ;  but  tho  proper  officer  for  tho  police  of 
tbe  arrofal  is  appointed  by  the  gofomor  bim- 
■elf,  end  I  think  his  title  is  mustasUpb ;  ho  is 
tbe  officer  appointed  by  tbe  gofornor  of  tbe 
island.  There  is  an  extreme  necessity,  that 
SMve  particular  care  should  be  taken  in  the  re** 
gulatioe  of  tho  polioe  of  that  part  of  the  isUnd 
which  is  innnediately  eoetignous  to  the  fort  of 
8t  Phillip's,  and  whore  there  is  a  perpetual 
garrison,  for  tbe  sake  of  preserving  military 
discipline.  A  law  of  this  island,  amongst  others 
which  is  necessary  to  mention  tq  you,  because 
the  history  of  the  transaction  has  immediate 
respect  to  it,  is,  that  tbe  jurats  in  tbe  seversl 
parts  of  ibe  island  in  the  four  other  districts  of  tbe 
island,  and  the  muslastapb  in  the  arraral  of  St. 
Pbiilip's,  which  is  the  fifth  dependent  di»trict 
nnder  tbe  immediate  depoDdeoce  and  ^yem* 
meat  of  the  governor  himself,  set  a  price,  and 
value,  and  measore,  upon  tbe  several  commo- 
dities. 1  doo^t  know  whether  it  includes  all 
commodities,  but  wine,  aud  corn,  aod  other 
tbinga,  which  they  call  tbe  afioration,that  b  tbe 
asstxe,  or  price  lo  be  paid,  upon  commodities  to 
be  sold.  Gentlemen,  in  the  year  1753,  (the 
is  material,)  there  was  a  regulation 


appointed  by  the  crown,  made  by  the  king  in 
eooociL  I  extract  that  part  ofHrTbat  regards 
the  present  question ;  that  is,  thst  tbe  jurats  of 
all  tbe  uuiversities  (now  ttoiversitiesarethe  din- 
tricta,  and  you  see  there  sro  no  jurscs  of  any 
eniversities,  but  these  four :  districts  and  uni- 
▼enitioo  are  synonymous  terms)  « that  tbe 
*jurato  of  all  the  universities  be  left  at  full 

*  liberty,  without  tho  intervention  of  the  oooi- 

*  nseodant,  or  any  other  of  the  royal  officers, 

*  lo  nsako  the  affi>ratiooo,  and  settle  the  asiiee 

*  aed  pricca  of  all  manner  of  corn,  and  all  man- 

*  nor  of  pfof  iskms,  tbe  produce  of  the  island ; 
<  aod  also  the  prices  of  corn  imported  into  the 

*  island,  and  bonght  by  the  nniversities  for  the 
'  good  of  tbe  public ;  and  that  the  natives  ami 

*  tbe  inhsbitanta  be  at  all  times  permitted  to  sell 
■  tbe  ssoM  at  or  under  tbe  afioration,  without 

*  any  imervention  of  the  governor  or  secro- 

*  lanes,  or  any  other  person  or  persons  actiag 

*  noder  bis  authority.'  Yon  see,  gentlemen, 
that  this  order  of  council  imports,  that  these 
people  sro  uttdoi  the  sbsolute  despotism,  if  1 
say  so  say,  of  the  ovown  of  Great  Britain,  be* 
CMior  this  is  ia  a  Inngoa^  that  we  in  this  conn- 
try  ■geaotaripiiintfd  with.  Wbethct  t»aolLor 


A.D.  I77S.  [108 

boy  oer  good^  or  not,  does- not  suit  aO  Eoglisls 
genias,  the  genius  of  tbe  English  law.  Tli  is  is  ait 
order  made  by  tbe  king  in  council,  in  tbe  year 
175fi.  That  order  of  council,  and  some  other 
pjravisiona  that  worn  made  bv  that  order,  ooc»* 
aioned  soom  uneaaiaesa  ano  misapprehension  ; 
therefore  another  order  of  couocil  was  made 
tbefoUowiog  vear,  the  lOlb  of  AugusT,  1753^ 
which  yon  wiU  in  the  oourse  of  the  e?  ideaoe 
base  read  to  jtu.  Tbore  are  some  matters  in 
it  I  will  trotthle  yon  with.  It  waa  made  upoia 
the  eonsideratioB  of  several  papera  transmittoA 
firoon  Minorca  by  g^eneral  Blakeoey,  who  wug 
gofOffMr  at  that  tiaie.  Sevesal  tilings  werw 
adviaed  by  the  privy  council.  Among  the 
root,  I  sbsb  just  extract  a  law  things.  Witb 
respect  of  this  first  arliole  in  the  dvii  bfrnnch, 
rslaling  to  the  moking  the  afibrationa,  abouO 
whiob  groat  coosplaiots  have  been  exhibited, 
tlMt  the  governor  be  instructed  to  rei|uire  tbe 
jniets  of  tbe  several  tcrmieoo  in  tbe  island,  atr 
all  proper  timea  and  seasons,  to  make  the 
aamo  afibrationa:  and  in  case  the  said  ja- 
rate  should  refuse  or  neglect  to  comply 
with  bis  eommand  therein,  that  then  the  'saidr 
governor  be  anthoriaed  to  make  the  said  aibra« 
tions  himself:  but  doe  care  is  to  be  taken,  tbsO 
the  saiAaffbrations  be  made  equal  and  general, 
aa  to  all  the  things  and  persons  subject  to  the 
ssid  afforations,  as  well  as  at  all  proper  seasons. 
This  word  *  seasons'  will  have  some  meauin|^ 
by-snd-by.  Then  they  go  on  witb  a  great 
many  regulations.  Amongst  the  rest  is,  sdvis«' 
ing  the  king  lor  the  future,  by  his  letlem  patent 
under  the  seal  of  Great  Britain,  to  authurise  the 
governor,  or  in  his  absence  the  lienteosnt' go- 
vernor, or  commander  in  chief  for  the  time 
being,  to  exercise  the  power  of  civil  govern* 
ment,  ss  well  ss  those  of  the  military,  taking' 
care  to  preserve  the  one  separate  and  distinct: 
from  the  other :  snd  that  tbev  should  receive 
all  this  power,  hut  that  they  should  be  subject 
nevertheless  to  such  instructions  as  should  be 
given  by  bis  majtf»ty.  He  is  to  govern  ac* 
cording  to  these  directions  conteined  in  tlie  let- 
ters patent,  as  also  to  such  instmctions  as  shall 
be  given  to  him  by  the  king.  Then,  among* 
other  things,  here  is  a  direction,  and  this  is  very 
material :  you  see,  it  mentions  some  confu-  * 
sions  that  have  arisen  in  respect  to  the  regula- 
tiona  made  before  in  1759:  that  it  may  be 
proper  for  the  governor  to  endeavour  to  make 
the  inhabitants  sensible  of  tbe  grsnt  happinese 
they  enjoy  nodes  the  king's  pi-oieclioii  snd  go- 
vernment, and  to  shew  them  that  they  have  noC 
only  at  ail  times  been  treated  witb  justice  and 
equity,  but  with  lenity :  that  the  increase,  of 
riches  amongst  them  ia  owing,  amongst  othes 
things,  to  the  great  sums  of  money  conatontly 
circulated  from  the  pay  of  the  king's  Ibrces, 
and  from  the  number  of  foreigners  now  set- 
tied  among  them  on  account  of  their  trade: 
and  also  the  extension  of  their  trade,  they 
boin0  permiitrd  to  carry  on  commerce  in  hke 
manner  with  the  rest  of  his  majesty's  British 
anigeeto :  and  that  it  ialbocelbre  expeetod^  that 
they  ihooUi  in  lotiini  for  so  nsany  great  and 
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ml  beiiefita,  moct  b«ftrtily  and  effectaally  con* 
cor  with  bit  majesty's  goveroor  in  any  thing 
he  shall  profKise  for  his  msj^ty's  service,  and 
the  (Tiood  of  the  island,  and  demean  themselves 
as  become  good  subjects,  &o.  and  it  may  not 
be  improper  for  the  said  governor  therefore  to 
inform  them  of  all  their  privileges.  Getotle- 
men,  observe  these  are  fbnnded  u(>on  the  lltb 
article  of  the  treaty  conclude<i  at  Utrecht,  on 
the  13th  of  July  1713;  and  that  they  cannot 
be  entitled  to  any  otiier  privileges  than  those 
signified  therein.  And  for  the  better  informa- 
tion thereof,  that  they  do  lay  the  said  articles 
before  them,  «  copy  whereof  was  annexed 
thereunto ;  by  which  it  appears,  that  they  are 
allowed  to  enjoy  their  honours  and  estates,  and 
have  the  free  use  of  the  Romati  catholic  reli- 
gion, and  that  means  shall  be  used  to  secure  it 
to  them  so  far  as  is  agreeable  to  the  laws  of 
Great  Britain,  which  they  still  continue  to  en- 
joy without  the  least  interruption,  and  without 
any  fear  or  dread  of  the  court  of  inquisition ; 
and  that  at  the  same  time  may  inform  them, 
that,  by  the  ancient  laws  of  this  country,  the 
pope's  bulls.  Sec,  are  not  permitted  to  be  exe- 
euted  in  his  majesty's  dominions,  nor  any 
penalty  levied  or  punishment  inflicted  under 
such  decrees,  without  (krmission  of  the  crown 
of  Great  Britain :  and  then  it  goes  on  and  gives 
fitrther  directions  with  regard  to  the  governor's 
authority,  and  the  necessity  of  these  persons 
demeaning  themselves  cheerfully  to  the  order 
of  the  governor  ;  which  is  the  government  and 
constitution  of  that  country.  Now,  gentlemen, 
irou  see  that  in  1753  some  considerably  regu- 
lations were  made,  to  explain,  and  in  some  re- 
spects to  altar,  the  regulations  which  had  been 
made  in  the  year  1759.  And  another  thing  is 
clearly  observed  ;  that  the  tenor  of  all  the  in- 
struments I  have  read  some  parts  of  to  you, 
these  regulations  neither  in  1752,  much  less  by 
the  explanation  of  them  in  the  subsequent  year, 
1753,  with  regard  to  the  aflPoration,  could  not 
possibly  extend  to  the  arravaUf  St.  Phillip's,  for 
the  jurats  were  the  persons  who  were  to  make 
the  afforation  in  their  several  universities,  or 
districts,  or  terminos,  as  tbey  are  called .  Now, 
in  the  arraval  of  St.  Phillip's,  there  were  no 
jurata  at  all;  consequently,  that  was  to  he 
snade  by  the  proper  officer  appointed  by  the 

fovemor  himself,  namely,  the  mustastaph. 
n  caseof  the  failure  of  the  jurats  making  the 
•ffiiratioD,  the  governor  was  to  make  it  liim- 
•elf :  but  in  this  district  there  are  no  jurats. 
There  is  another  thing  to  be  noticed  ;  and  that 
li,  that  if  particular  care  was  not  taken-  as  to 
the  afforation  and  manner  of  selling  wine  in  the 
arraval  of  St.  Phillip's,  that  is,  where  the  gar- 
rison is ;  if  great  care  was  not  taken  of  that,  it 
might  tend  to  the  intoxication  of  the  soldiers  of 
the  ^nrison,  and  might  be  attended  with  most 
pernicious  consequences.  For  this  reason 
general  Blakeney,  when  he  was  governor  of 
the  iaiand,  soon  after  an  explanation  of  the 
former  regulation  now  made  in  1753,  that 
was  continued  afterwards  by  his  successor  go- 
vernor Johpttoo,  made  a  tery  proper  r^giua^i 


tion  with  regard  to  wine,  narticahiriy  in  this 
arraval  of  St.  Phillip's.  That  was  soon  after 
the  order  of  council  in  1753;  1  believe  it 
was  in  1753  or  most  likely  was  the  begin* 
ning.of  the  year  1754,  that  general  Blakeney 
m^de  the  regnlatinn  1  am  now  going  to  men« 
-tion  to  you.  The  muttastaph  was  an  officer 
there  that  did  the  office  of  jurat  in  the  other 
districts :  he  was  appointed  immediately  by  the 
governor.  The  jurats  in  the  other  districts 
were  chosen  annually  by  the  people,  in  order 
to  avoid  any  partiaUty,  and  to  take  care  that 
the  mustastaph  (»hall  4io  his  duty  regularly , 
that  the  inhabitants  that  have  wine  to  sell  shall 
sell  their  wine  by  turns ;  that  all  the  people 
within  the  arraval  of  St.  Phillip's  shall  sell 
their  wines  by  turns ;  for  if  they  were  at  li- 
berty all  to  sell  their  wine  as  fast  as  they  conid 
sell  it,  that  would,  as  I  mentioned  just  now, 
tend  to  the  intoxication  of  the  soldiers,  and  to 
the  ruin  of  the  island.  And  the  way  that  was 
appointed  by  general  Blskeney  in  the  year 
1754  was,  that  they  shouhl  ballot,  or  cast  lots, 
lor  turns  ;  and  then  the  several  people  that  bad 
the  lots  to  sell,  should  sell  at  an  afforation  set- 
tled by  the  mustastaph,  at  such  a  given  time. 
Then  the  others  shall  come  to  their  turn,  as 
bal  lotted  for ;  so  that  every  one,  in  i\w  course 
of  his  turn,  taking  the  chance  of  the  ballot, 
will  sell  his  wine  at  or  under,  if  he  pleased,  the 
afforation  price,  during  the  time  specified. 
This  was  a  regulation  governor  Blakeney 
made  open  the  order  of  council.  The  people 
of  that  district  were  all  very  well  pleaded,  and 
things  went  on  in  very  good  order.  The  peo- 
ple were  glad  to  be  so  regutateil.  This  being 
approved  of,  and  consequently  being  found  by 
experience  to  he  a  very  gmid  regulation, 
and  to  answer  all  the  goo<l  ends  ol  govern- 
ment, it  was  continiieil  during  all  the  re- 
mainder of  the  time  that  general  Blakeney^ 
was  governor  of  ilie  island  of  Minorca.* 
When  governor  Johnston  succeeded  lo  the 
government  of  the  island,  he  louml  this  re* 
gulation,  and  the  island  in  very  good  order  and 
tranqtiillitv.  He  found  the  regulation  had  an-^ 
swered  all  the  good  ends  pro|)o»ed  by  it,  and  he 
continued  the  regulation  duriug  all  ihe  time 
that  he  was  f^overoor  of  the  island.  In  this 
situation  the  island  was  found  by  geiierat 
Moityn,  the  |ir«*sent  defendant,  when  lie  t»oe-' 
ceetied  Mr.  Johnston  to  the  goveromt-nt,  on  the 
2nd  of  March,  1768,  no«»  Ave  years  aifo.  The- 
present  governor  liuund  ii  just  as  governor  John- 
ston had  found  it  before,  and  vi  hich  i*ertainly 
bore  testimony  to  the  wisdom  of  general  Blake- 
nevy  HS  well  as  of  the  government  from  whom 
he  received  his  onlers.  It  had  l>een  approved 
of  in  England,  and  waii  approved  of  by  the  in- 
habitants there,  the  Minorquius.  It  answered 
all  the  good  ends  propofted  hy  it.  It  prodnoed 
peace,  tranqudlity,  and  harmony  in  the  island, 
which  had  been  torn  by  seditiona  and  disputes 
before,  as  the  order  in  1753  recites,  General 
Mostyn  continued  it.  And,  genttemen,  the 
contiaoauce  aodhbtervaaoe  of  &nt  oedor  is  the 
very  jcaoss ef  the  oomplsaat  aoir  befere yoa» 
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mid  thit  made  my  fHend  lo  ptrtieular.  There 
b  ndhioff  more  nor  less,  as  yoa  will  see  by- 
end-^y,  tbao  bis  eontinuatioo  of  the  order  of 
gofemmentf  which  had  been  prescribed,  yon 
see,  iQ  1754,  and  continued  all  the  time  down, 
till  the  reroltinff  spirit  of  the  plaintiff  thought 
proper  to  break  through  all  order.  Gentle* 
men,  it  will  be  tiffle  now  for  me  to  take  notice, 
as  I  hare  so  far  gone  into  the  general  history, 
of  another  drcomstance,  which  is  notorious  to 
ail  the  gentlemen  who  have  been  settled  in  that 
island,  as  well  governors  as  the  other  military 
gentlenieii  that  have  been  there,  that  the  native 
inbabitants  of  Minorca  are  hut  ill  affected  to  the 
English,  and  to  the  English  government.  It 
is  not  roach  to  be  wondered  at.  They  are  the 
descendants  of  Spaniards.  They  consider  Spain 
as  the  country  to  which  they  ought  naturally 
to  bekm^ ;  and  it  is  not  at  all  to  be  wondered 
at  that  Aese  people  are  not  well  disposed  to  the 
English,  who  they  consfder  as  their  conquerors. 
A  strons'  instance  of  that  happened  at  the  time 
of  the  iDvasion  of  Minorca  by  the  French, 
when  the  French  took  it,  which  1  belieire  was 
IB  the  year  1756,  the  beginning  of  last  war : 
and  it  b  very  singrulac  that  hardly  a  Minorquin 
took-arms  in  defence  of  the  island  against  the 
French  ;  the  strongest  proof  in  the  world  that 
they  were  yrwy  well  pleased  at  the  country  be- 
ing wrested  from  the  hands  of  the  English. 
The  French  did  take  it,  as  we  all  very  well 
know;  but,  thank  God,  we  have  it  again.  Of 
all  the  Minorquins  in  that  island,  perhaps  the 
plaintiff  stands  singularly  and  most  eminently 
the  moat  seditious,  turbulent,  and  dissatisfied 
subject  to  the  crown  of  Great  Britain,  that  is 
to  be  found  in  the  island  of  Minorca.  Gentle- 
men, be  is,  or  chuses  to  be,  called  for  this  pur- 
pose the  patriot  of  Minorca.  Now  patriotism 
IS  a  very  pretty  thing  among  ourselves,  and 
we  owe  much  to  it ;  we  owe  our  liberties  to  it: 
but  we  should  have  but  little  to  value,  and  per- 
haps we  should  have  but  little  of  the  liberty  we 
BOW  enjoy,  were  it  not  for  our  trade.  And  for 
the  sake  of  our  trade  it  is  not  fit  we  should  en- 
courage patriotism  in  Minorca ;  for  it  is  there 
destructive  of  our  trade,  and  there  is  an  end  to 
our  trade  in  the  Mediterranean  if  it  goes  there. 
But  here  it  is  very  well ;  for  the  ^Nly  of  the 
people  of  this  country  they  will  have  it :  they 
nave  demanded  it,  and  in  consequence  of  their 
demands  they  have  enjoyed  liberty,  which  they 
will  continue  to  posterity ;  and  it  is  not  in  the' 
power  of  this  government  to  deprive  them  of 
it.  Bat  thev  will  take  care  of  all  our  con- 
quests  abroad.  If  that  spirit  prevailed  in  Mi- 
norca, the  consequence  of  it  would  he  the  loss 
of  that  country,  and  of  coarse  our  Mediterra- 
nean trade.  We  should  be  sorry  to  set  all  our 
slaves  tiree  in  our  plantations.  Gentlemen, 
having  now  troubled  you  so  far  in  general  con- 
cerning the  law,  the  situation,  and  government, 
ef  tUs  ishind,  and  given  you  a  hint  too  of  the 
spirit  of  the  plaintiff,  which  I  don't  wish  to 
make  the  least  impression  upon  you,  unless 
the  evidence  of  iacts,  which  we  shall  produce, 
nakct  impriMon  upon  yoo ;  give  me  leave  tti 


descend  to  the  particular  cireomstances  which 
gave  rise  to  the  matter  now  complained  of. 
The  plaintiff,  Fabrigas,  was  a  native  nf  the  town 
of  St.  Phillip's,  and  within  the  arraval  of  St. 
Phillip's,  and  consequently  under  the  imme» 
diate  eye  of  the  governor  himself,  as  he  was 
within  that  district  which  is  regulated  by  the 
mustastaph.  In  July  1771  he  thought  proper 
to  present  a  petition  to  governor  Mostyn,  the 
defendant,  in  this  form :  **  Sheweth,  that  yonr 
petitioner  has  now  by  him  twelve  casks  of  wine 
of  the  produce  of  his  own  vineyards,  without 
having  purchased  so  much  as  a  grape  of  any 
other  person,  of  which  be  has  not  sold  a  drop, 
when  several  other  inhabitants  of  the  town  have 
sold  all  theirs,  as  well  from  the  produce  of  their 
own  vineyards,  as  what  they  bought  to  make 
a  profit  by ;  and  this  with  Mr.  Aliimundo  the 
raustastaph's  permit.  That  the  petitioner,  on 
the  S8th  instant  (July)  applied  to  Mr.  Aliimundo 
for  measures  to  sell  wine  by,  of  the  rate  of  two 
doublers  per  quarter  less  thsn  the  afforation 
price,  which  would  have  raised  a  profit  to  the 
troops  and  the  poor  inhabitants  of  St.  Phillip's: 
but  notwithstanding  his  demand  was  very  rea- 
sonable, and  conformable  to  the  express  dispo*- 
sition  (direction  1  suppose  he  meant)  of  the  first 
article  of  his  majesty's  regulations  of  1752,  re- 
gulating this  island,  where  it  is  expressly  men- 
tioned that  the  inhabitants  shall  always  be  per- 
mitted to  sell  at  the  price  of  the  afforation,  or 
under  it ;  Mr.  Aliimundo  refused  his  petition, 
telling  him  that  he  would  not  boy  his  wine  r 
and  that  this  is  not  only  against  the  reason  and 
justice  of  the  public,  and  the  ^rrison  of  St* 
Phillip's,  but  also  contrary  to  his  mijesty 'is  or- 
ders in  the  said  regulation :"  and  he  mentions 
that  the  mustastaph  had  made  fifty  casks  tX 
wine,'  and  sold  them.  Now,  gentlemen,  two 
or  three  observations  occur,  before  we  go  any 
further.  In  the  first  place,  this  gentleman,  if 
I  may  call  him  so,  this  Fabrigas,  goes  upon  the 
idea  of  the  regulation  of  1752  being  disan- 
nulled. In  the  second  place,  he  goes  upon 
the  idea,  that  the  order  that  was  roa&  of  1759, 
was  universal  over  all  the  island,  without  dis- 
tiuctioo  of  this  district  in  the  arraval  of  St.  Phil- 
lip's, in  both  which  you  see  he  was  mistaken. 
Another  thing,  which  don't  strike  so  imme- 
diately from  what  I  have  read,  and  yet  here 
give  me  leave  to  take  notice  of  it — it  is  art- 
fulty  thrown  into  this  petition,  as  if  the  good 
of  the  garrison  was  very  much  concerned  in 
his  having  his  petition  granted.  And,  gen- 
tlemen, I  do  assert,  and  shall  be  justified  in 
the  asRertion,  I  dare  say,  by  your  opinion, 
before  I  have  done,  or  at  least  bef<)re  the  evi- 
den(*e  is  gone  through,  that  his  design,  froni  the 
beginning  to  the  end  of  it,  was  to  stir  up  sedi- 
drtion  and  mutiny  ;  and  amongfit  the  rest,  par- 
ticularly to  point  to  the  passions  and  inclinations 
of  the  soldiers  of  the  garrison  to  take  his  part 
against  the  governor.  This  petition  being  pre* 
sented  to  the  governor,  the  governor  called 
upon  Mr.  Aliimundo  to  give  an  answer  to  this 
man:  for  you  see  he  complained,  that  he, 
FabrigBSi  had  not  the  permiMion  to  sell  \m 
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•wn  wine,  AUJinaiido  ha? ioif  fefwed  kim  tbe 
meaiare  by  which  be  should  sell  it ;  aod  ia  tbe 
next  place,  that  AlUmando  himself  bad  sold  bis 
Wine.  Allimaodo  did  gi?e  an  answer  to  Ibis ; 
for  tbe  governor,  willing  to  serre  ever^  body, 
and  to  act  with  tbe  most  impartial  justice,  and 
being  uneasy  biroselfy  that  any  Minorouio 
sbonld  be  uneasy ;  for  the  uneasiness  of  a  Mi- 
norquin  perhaps  diffuses  itself  further  than  a 
particular  man,  and  is  a  fit  matter  to  be  at- 
tended to  by  government ;  be  called  upon  Alli- 
mundo  to  explain  this  matter.  Allimundo 
gave  a  full  and  clear  answer  to  the  matter ; 
and  stated  in  that  answer,  that  Fabrigas's  com- 
plaint was,  because  bis  turn  for  selling  wine 
bad  not  come,  according  to  the  lots  f  men- 
tioned just  now,  and  that  was  the  only  reason 
why  be  had  not  ^et  sold  a  drop ;  for  no  man 
could  sell  a  drop,  till  by  balloting  his  time  was 
come:  so  that  Fabrigas  had  nothing  to  com- 
plain of.  But  he  insists,  that  oo  man  ought 
to  be  bound  by  the  lots,  but  that  every  man 
had  a  right,  by  tbe  regulation  of  1752,  not 
taking  notice  of  the  regulation  since  that,  but 
tiiat  any  man  might  sell  under  the  afforation 
price :  therefore  he,  offering  to  sell  under  tbe 
afforation  price,  ought  to  be  permitted  to  sell 
his  wine  without  waiting  for  ballotting.  He 
was  mistaken  here:  first,  because  that  order  of 
1752,  had  been  rescinded,  and  was  not  tb^ 
binding  order :  second,  that  he  lived  in  a  dis- 
trict, where  it  was  not  to  be  regulated  by 
jurats,  but  by  order  of  the  governor :  thirdly, 
that  the  regulation  which  had  been  obtained  in 
the  former  governor's  time  had  been  the  way 
I  have  represented  tu  yon :  in  all  which  parti- 
eular  heacis  he  was  groslv  mistaken ;  and 
therefore  he  had  no  cause  or  complaint  that  be 
had  not  sold  any  of  his  wine,  bis  time  for  sale 
being  not  yet  arrived,  according  to  the  regula- 
tion of  the  lots.  With  regard  to  the  other  jMrt 
of  the  complaint,  that  AHioMindo  sold  his  wine ; 
Allimundo  freely  insisted,  that  he  had  a  right 
to  do  so.  He  Claimed  a  right  which  had  been 
enjoyed  by  all  bis  predecessors,  and  which  be 
could  not,  without  an  order  firom  the  governor, 
-  depart  from,  not  only  for  his  own  sake,  but  for 
the  sake  of  bis  successors ;  that  he  had  a  right 
to  sell  his  own  wine  without  resorting  to  the 
lots,  and  that  he  bad  not  bought  anv  wine,  bat 
■old  bis  own  wine.  This  answer  Being  given 
by  Allimundo  to  the  governor,  the  governor 
upon  that  sent  word  to  the  plaintiff,  that  he  had 
enquired  (for  be  had  not  taken  Allimundo's 
word  for  it,  but  had  enquired)  into  the  matter, 
and  found  what  Allimundo  had  done  was  right, 
and  afforded  no  cause  of  complaint  This  was 
■ome  time  in  July.  Upon  the  11th  of  August, 
this  Fabrigas  thought  proper  to  prefer  anSkher 
petition  in  these  words,  <*  1  had  the  honour  to 
present  a  memorial  to  your  excellency,  shew- 
ing, the  transgressing  and  not  observing  in 
tbe  said  town  two  regolatiopa  given  upon  the 
98ih  of  May  1752,  by  bis  Britannic  ma- 
jesty [still  adhering  to  the  order  of  1752»  as 
if  f  here  had  been  no  aubsequent  order]  that 
the  inhabitant  ihoald  be  permitled  to  sell  his 


fimit  at  the  find  price,  the  afibratien,  or  under  i 
secondly,  that  no  commander,  judge,  or  of-p 
ficer,  be  allowed  to  have  any  traffic,  bargain, 
or  so  forth :  [It  cites  a  great  deal  of  this  order, 
and  then  be  takes  notice]  that  Allimundo,  who 
doea  the  functions  of  mustastaph,  bought 
grapes  and  made  wine.  And  then  he  offers  to 
sell  to  the  inhabitants  in  the  garrison  of  tk» 
Phillip's,  twelve  casks  of  wine  that  he  baa  got 
by  him  of  bis  own  vineyard's  produce,  at  two 
doublers  less  than  the  ordinary  afforation  and 
fixed  price.  The  petitioner  has  applied  several 
times  to  your  secretary's  office  for  your  ejEcel-* 
lency's  decree  [that  is,  for  his  answer].  Your 
secretary  told  your  petitioner  verbally,  that 
your  excellency  was  satisfied  with  the  answer 
given  by  Allimundo;  at  which  he  is  surprised, 
as  he  is  ready  to  prove,  in  a  judicial  way,  th« 
truth  thereof."  [Then  he  prays  tbe  governor 
to  give  his  decree  at  the  foot  or  the  memorial^ 
and  to  have  the  satislaction  to  justify  bimselft 
and  to  prove  his  charges  against  Allimundo.] 

Gentlemen,  this  second  petition  being  fn^ 
sented  to  the  governor  upon  tbe  Idth  of  Au- 
gust, which  was  five  days  after  the  date  of  it, 
governor  Mostyn  took  the  only  possible  step  for 
a  man  in  bis  situation  to  take,  consistent  with 
wisdom  and  justice ;  and  that  is,  to  refer  both 
the  petitions,  or  memorials,  aa  well  tbe  tonnen 
as  the  second,  to  the  proper  officers  of  justice, 
for  their  determination.  Accordingly  be  di^ 
refer  not  only  the  two  petitions,  but  also  tbe 
answer  or  justification  of  AilimimdOb  He  rs* 
ferred  all  these  papers  to  the  only  proper  oflicer 
tb^e  to  refer  this  matter  to,  namely,  the  soli- 
citor  general  of  the  island,  and  Dr.  Markadal^ 
the  firet  law  officer,  in  order  that  they  mighl 
enquire  into  the  matter  of  complaint,  and  im^ 
part  their  opimons.  They  made  their  report 
UBOn  tbe  21st  of  August  to  tlie  governor. 
Now  you  will  see  what  were  tbe  opioiooa  of 
the  Uwyers  of  the  iehkod  at  that  very  time,  thai 
tbtf  orders-  of  bis  majesty  in  oouncil,  of  the 
year  1752,  reUtive  to  the  saleof  wine,  had  never 
been  executed  m  the  suburiie  of  tbe  castle  of 
St.  Phillip's.  You  see  it  is  just  what  1  toM 
you  at  first;  that  is^  tbe  arraval  of  Si.  Phillip's, 
that  order  of  U52,  was  never  undemleod  to 
extend  to  thatparticalar  district,  which  ia  under 
the  immediate  governaoent  of  tbe  govemet 
himself,  that  is  the  place  where  this  neo  dwelt* 
Then  they  say,  seoiNMlly,  that  the  eoatom  ob- 
aerved  ia  tbe  suburbs^  upon  the  sale  of  tb« 
winea  of  tbe  inbabilanta,  baa  been^  thai  the 
mustaataph  had  tbe  directMm  of  distribating 
the  measures  among  those  iohabitantSy  which 
was  coBtimied  till  sobm  yean  past;  «he&  Ue»* 
tenant  general  Jamea  JobiMtoo,  lieutenant  go- 
vernor of  tbe  island,  m  order  to  avoid  oooap* 
phuats^  formed  a  iis|pnl«tioB,  dividing  the  seal 
auburfaa  kite  four  quarters,  and  ontered  thai 
the  wine  sbonld  be  soU  by  such  of  tbe  inhai 
bitauU  uato^  whom  it  ebenld  fall  (1  see  I  asa 
mistaken;  it  was  introduced,  i  see,  by  go- 
▼enior  Johnston),  which  rrgnlation  at  ihistauM 
exists.  The  third  is,  thai  Antonio  Allimnn^ 
wa»€kctid»»itMtapbb    Foiictlily,UM 
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wnado,  Joiipii  Ntrto,  lUlph  Pr«lcr,  wd  J«. 
w|»k  Lnlia,  who^aretfae  pcnoBSllMil  kate  exe* 
•Hied  the  ofioe  of  natta9l«ph  of  the  Mud 
MibiivU  for  leveral  years  peal,  have  been  ac- 
caaloined  to  parcbaceflrra^  for  nakiog  wines : 
*^bis  ia  the  Uefence  of  AUioNiodo.  Tbea, 
fifthly,  that  the  hailHTs,  jurata,  mustaatapbs, 
and  o^er  noblie  officeta,  make,  and  have  been 


to  malKe  wine  fraan  grapes  boogbl 
IheiMeWea.      And  then   lastly,  that  the 


naking  of  wine  iironi  grapes  bought 
hara  redianed  an  illicit  traffic,  nor 
with  the  office  of  baiyP,  jurat, 
and  aa  forlb.    Now  aee  what 


these  nffiosfatook  to  be  mforasad  of  this  matter, 
in  order  to  giae  the  anawer  ta  the  goaernor. 
^  Thia,  air,  ia  what  in  obedienoe  to  yonr  excel' 
laney 'a  acder,  me  can  inform  yon  of,  according 
tn  what.appeara  to  fesnltfrooi  the  dedarationa 
vhioh  we  kw^e  received  npon  osilh  from  the 

at  fetaons,  whose  original  deposiliona 
tin  Bwang  the  archive  of  the  royal  go* 

nt."  Theae  two  obaerfniions  naturally 
oecnr.  In  the  fint  place,  that  the  govefnor 
took  the  only  method  he  could,  npon  the 
•amplaint  of  this  man,  to  refer  it  to  the  only 
prapier  officer  of  the  island,  upon  whose  report 
ke  might  depend,  with  the  p«ywer  of  examina- 
tion bv  thia  officer,  of  all  proper  peraons  upon 
oath,  for  their  information.  That  upon  the  re- 
aolt  of  the  Import  of  thia  officer,  it  appears  that 
the  complamt  of  Fabri^  waa  groondlcas.  It 
was  gronndlem  both  with  respect  to  his  claim 
•f  fight  to  sell  out  of  the  order,  by  casting  of 
lots :  it  waa  ^undlem,  likewiae,  with  regard 
to  bia  aonaplaint  againat  Allimundo,for  having 
Mid  wine  himself.  For  they  say  that  the  re- 
gaialimi  made  in  1752,  had  never  applied  to 
the  diatrict  of  St.  Phillip's,  that  is,  the  arraval 
of  St.  Phillip's.  They  say,  secondly,  that 
"  in  that  diatrict  they  had  alwaya  aold  their 
by  lots.  And  they  say,  thirdly,  that  the 
'  ,  and  the  other  officers  that  do  fix 


the  aflbralion,  have  alwaya  sold  wine  the  way 
that  Allimundo  has.  This  was  the  anawer 
that  waa  given,  and  this  the  report  that  waa 
nade  to  the  governor,  in  consequence  of  his 
knvtng  referred  to  them  the  two  petitkms  of 
Fabrigaa,  aa  well  aa  the  answer  of  Allimundo 
to  the  petitk>n.  Gentlemen,  they  afterwards 
■node  another  report ;  for  this,  I  told  you,  was 
M  the  Stst  of  August.  They  made  another 
report  four  daya  after  upon  the  4th  of  Septem- 
ber: they  gave  an  aoeount,  for  the  governor 
waa  very  desirous  to  kpow  in  what  manner 
theae  gentlemen  had  proceeded.  (You  aee 
there  b  a  general  allusion  at  the  foot  of  the 
rapoft,  to  their  having  examined  proper  per* 
none  upon  oaih.)  The  pernor  was  exceed* 
ingly  deairoua  to  know  in  wliat  order  theae 
gentlemen  had  proceeded,  to  aee  whether  all 
psasiblecare  bad  been  taken  to  avoid  compkint, 
and  from  an  eameit  d«aire  he  had,  that  all 
«ans«s  of  complaint  might  aubside,  that  there 
might  be  one  univeml  rule  of  good  govern- 
ment  preserved  among  the  Minor^oins:  and 
la  be  aura,,  he  most  be  anawerable  to  the  crown 
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af  Great  Britain  for  any  knpraper  csndnct. 
^  We,  upon  the  aame  day,  the  16th,  that  is  tha 
day  of  reforence,  we  wrote  to  the  said  Allimnn* 
do  and  Fabcigaa,  citing  them  by  our  coosmia- 
aion,  and  m^kring  them  ta  appear  upon  thn 
90tb ;  and  in  obedience  ta  which  they  having 
appeared,  we  again  ordered  them  to  appear  oo 
the  SSd  following  with  their  praofa  and  daen* 
BEMUto.  At  ibair  appeariag  oa  the  SSd,  we  de* 
manded  of  them  their  proofs  and  juatification  ; 
when  Fabrigas  answered,  he  did  not  intand 
to  enter  inlo  the  same,  tiH  he  had  obtained  thn 
decaeeof  the  dd  memoiial,  that  ta,  the  answar 
of  the  governor  in  writing.  On  the  86Mi,  Fa* 
brigaa  was  caavoked  in  your  excelleney'a  o& 
fice,  where  it  waa  arffiad,  what  actian  it  waa  ha 
intended  by  ftlieae  memenafe  againat  AHimnnda, 
whether  civil  or  criminal  P  And  having  tiasa 
given  him  toansvrer,  he  replied,  a  civil  one: 
aU  which  appears  by  the  acts  to  wh&eh  we  ra* 
for.  Aa  the  aaid  Fahrigaa  bath  not  thia  day 
rcfNieaented  before  oa  any  proof  by  way  of  jua« 
tifioatian  af  hia  said  two  memoriala,  we  theva« 
fore,  for  this  reason,  have  the  honour  ta  submit 
the  aame  to  the  ooasideratisn  of  your  excel* 
lancy's  wisdom,  that  you  may  not  impute  to 
■s  ttie  least  omission  of  the  lively  desire  wa 
have  ta  execute  the  ordcra  ofyour  excellency.'* 
Thia  ia  dated  the  4th  of  September.  Upon 
thia  order,  this  report  that  was  then  made 
upon  the  4th  of  September,  which  gave  a 
clear  aatiafaction  that  every  thiaf^  bad  been 
doae  with  proper  care  and  cantion  to  pre- 
vent any  complaint,  this  Fahrigaa  presented  a 
third  petition  or  memorial.  1  cail  them  petl* 
tiona,  remonstrances— 4  don't  know  what  name 
to  call  them  by,  hut  still  they  have  the  title  of 
a  petition-die  called  it  tha  bnaahle  petition-* 
and  in  thi*  third,  as  in  the  second,  he  had  oom- 
pteined  of  Allimundo.  Now  bare  b  a  ramon- 
atrance  againat  the  judgea : 

That  «« whesaaa  the  judges  dekgalad  bj 
your  excellency"— 

Court.  Of  what  date  is  this  ? 
Seij.  Davtf.  I  have  no  precise  date  to  it  "  The 
judges  have  denied  him  a  cammnnication  of  the 
anawer  given  by  Allimnndo,  wbo^loea  tha  fnno- 
tiona  of  muataaUph  of  St  Phillip's :  prays  you 
will  be  pleaaad  to  order  the  judgea  to  receive  the 
witneaaea  which  are  prodnoei  to  justify  tha 
articlea.'*  And  then  folkiwB  upon  thia,  no 
lem  than  twelve  articlea  of  impeachment,  aa 
it  were  ;  articlea  upon  which  the  wimesaea 
were  produced  to  prove  soooe  focts  committed 
by  Allimundo  against  his  majeaty'a  ordera, 
and  to  prove  loma  injustice  done  by  Alli- 
mundo against  the  Minorquins  inhabiting  the 
town  of  St.  Phillip'a,  and  against  his.miymty'a 
troops  of  that  garrison.  Then  follows  a  atrng 
of  twelve  articTes,  which  I  don't  mean  to  read 
to  you  now :  you  will  hnve  them  by-and-by 
in  due  order.  Then  he  apeaka  of  the  prioaa  aif 
meat,  fish  and  several  other  tbmgs,  all  which 
he  comphuned  are  not  well  done ;  and  there  ia 
a  general  complaint  thvooghoot  the  goirar&- 
ment  of  all  the  officen,  that  nil  the  Minorqnina 
nm  ill-naed  by  •the  miaeondnet,  misnila  and 
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mlsniftMgeincDt,  by  the  under  officer*  of  the 
yarrison.  Now,  (renilemen,  you  would  have 
•opposed,  if  i^irernor  Mostyii  Imd  been,  wbal 
the  world  knows  be  is  not^  a  rash  man,  he 
night,  perhaps,  have  very  well  justified  some 
cseosufe  at  least,  of  what  sort  is  another  ques- 
tioo,  upon  the  conduct  of  Mr.  Fabrij^as,  whose 
eomluct  points  very  strongly  to  sedition.  For 
consider  where  we  are  8i>eakinf(  of.  We  are 
not  talking  of  the  city  of  London ;  we  are 
not  talking  of  a  town  in  Enif land ;  but  are 
Ulking  of  the  town  of  St.  Phillip's,  just  at  the 
foot  of  the  glacis  of  the  citadel :  and  this  stir- 
ring  up  sedition  among  the  M inorquins,  who 
were  already  too  ill  disposed  to  firoverument. 
But  governor  Mostyn  did  act  in  this  business 
with  that  candour  and  humanity,  thatdelibera- 
tk>D  and  wisdom,  for  which  his  character  is  so 
eminent.  And  therefore,  after  this  third  me- 
morial and  articles,  the  next  step  he  took  was 
to  take  farther  advice  of  all  the  superior  law 
officers  and  magistrates  of  the  island,  that  is, 
on  the  5th  of  September,  1771.  And,  gentle- 
men, he  ordered  his  secretary  to  write  a  letter 
to  doctor  Markadal,  (I  shall  not  pronounce 
their  names  well)  the  solicitor  general  and 
the  other  penons ;  and,  upon  that,  they  gave 
this  answer.  He  sent  the  5th  for  their  opi- 
nion ;    on  the  10th  tbey  gave  their  answer. 

**  We  received  your  excellency's  letter  of 
the  5th  instant,  with  twelve  articles  exhibited 
by  Antbonia  Fabrigas  annexedl  In  answer 
to  the  contents  of  the  said  letter,  it  appears  to 
us,  that  in  sundry  of  the. said  articles  be  men- 
tions and  represents  injuries  or  itnpositjons 
upon  the  troops  quartered  in  St.  Phillip's, 
wnich,  if  divulged  among  them,  might  occa- 
sion tumulisand  disorders,  and  also  raise  mur- 
nurings  against  their  proper  superiors,  of 
whom  tbey  are  suspicious,  and  have  not  a  doe 
regard  to  their  own  advantage :  from  which  it 
appears  to  us,  pernicious  conse(]uence9  may 
•rise  in  military  discipline.  This  our  opinion 
we  submit  to  your  excellency." 

Upon  the  receipt  of  this  letter,  still  the  go- 
vernor was  determined  there  should  be  no 
person  unasked ;  therefore  he,  upon  the  receipt 
of  this  letter,  sent  it  with  Fabrigaa^s  answer  to 
the  assesseur  criminal,  who  sits  as  the  assist- 
•nt  to  the  governor  in  trying  of  civil  or  criminal 
causes,  the  great  judge  of  the  island  under  the 

governor:  he  sent  to  him  for  the  sanction  of 
is  opinion  upon  it.  The  answer  is  wrote  to 
the  secretary  of  the  governor,  and,  *  having 
examined  all  the  said  papers,  it  appears  to  me, 
that  the  opiniou  of  the  said  gentlemen  is  very 
learned  and  just.'  So  that  you  see  be  concurs 
entirely  in  oninioo  with  those  other  gentlemen 
that  had  made  the  report  that  I  read  to  you  just 
now.  Gentlemen,  when  this  was  done,  then 
mnd  not  till  then,  the  governor,  the  defendant, 
feneral  jfostyn,  sent  an  answer  in  form  to 
Fabrigas ;  and  I  flatter  myself  that  you  and 
every  one  who  hears  Ibis,  must  be  of  opinion, 
that  the  govemor  acted  with  all  possible  cau- 
tiou  in  this  business.  He  writes,  therefore, 
Ihif  intwcr ;  for  you  see  the  other  bad  preved 


lor  an  answer  in  writing,  and  would  have' it  io 
•  great  hurry  ;  but,  however,  the  governor 
would  not  give  en  nnswer  till  he  had  mformed 
his  understanding  upon  the  subject,  by  all  that 
could  give  him  information  and  advice.  **  Un- 
dersuading  that  Antonio  Alexander  Allimundo 
hath  acted^  in  obeilience  to  the  directions  of  his 
superiors,  as  in  the  manner  practised  by  bie 
predecessors  in  the  said  suburbs,  by  those  that 
held  the  office  before  him,  as  it  appears  to  us 
(mentioning  their  names)  upon  a  charge  set 
forth  in  the  representations  made  by  Fab'  igas, 
and  upon  the  other  part  by  the  said  petition  of 
the  people  there  to  attend  to  the  regulation  made 
by  governor  Johnston  [I  should  have  told  yon, 
that  all  the  Minorquins  there  prayed  it  might 
be  continued]  for  which  cause  it  is  not  regular 
to  receive  witnesses  to  justify  the  different  ar- 
ticles exhibited  by  Fabrigas,  some  of  which 
seem  to  tend  to  disturb  the  public  tranquillity, 
in  prejudice  of  bis  majesty's  service :  [now, 
gentlemen,  remark  this]  notwithstanding  which 
if  Antonio  Fabrigas  is  sufficiently  entitled  to 
p|«tend,  that  Antonio  Allimundo  bath  commit- 
ted any  crime  or  misdemeanor,  he  is  to  apply  to 
the  royal  governor's  court,  and  there  malce  bis 
complaint  in  the  usual  form ;  where  be  will 
have  justice  done  him  according  to  law,  that 
is,  <*  according  to  the  law  of  the  island."  Now, 
any  mortal  would  suppose  that  Fabrigal;,  if  be 
was  not  possessed  of  a  most  malignant  and  tur- 
bulent spirit,  would  baye  acquiesced  in  this, 
and  taken  such  measures  as,  according  to  the 
law  and  constitution  of  the  island,  were  open 
to  him,  and  not  have  plagued  and  teazed  the 
governor  with  reiterated  remonstrances  and 
complaints  in  matters  which  were  out  of  his 
own  principal  power  to  relieve,  if  there  was 
any  cause  of  complaint ;  though,  by  the  way, 
the  governor  had  the  strongest  reason  to  sup- 
IMse  he  had  no  cause  of  complaint.  But  it  was 
the  determiojttion  of  this  man  to  drive  home 
every  thing  possible  to  the  governor,  and  to  set 
up  an  opposition  of  the  Minorquins  subject  to 
his  civil  government,  and  the  jrarrison  subject 
to  his  military  government.  The  unavoidable 
consequence  of  this  would  have  been  the  total 
loss  of  this  island,  and  infinite  bloodshdl,  which 
must  have  ensued  upon  the  revolt  of  this  island. 
However,  the  roan  still  uses  a  great  many 
threats,  which  you  will  have  a  particular  ac- 
count of  bv«and-liy.  The  governor  thought 
proper  on  this,  (since  you  find  all  which  had 
been  done,  and  which  this  Fabri^  complained 
of,  was  the  pursuing  the  regulations  which  had 
been  made  by  governor  Johnston — you  will  be 
amazed,  pernaps,  at  my  telling  you— it  is  the 
•trongest  proof  of  the  lenity  and  moderation  of 
the  governor  that,  perba|is,  can  ever  be  ima- 
gined) in  onler  to  see  whether  that  regulation 
was  •  right  one,  end  ought  still  to  be  continued, 
the  governor  summoned  a  meeting  of  the  inha- 
bitanta,  even  Minorquins,  the  inhabitants  of  this 
district,  in  order  lo  uke  their  sense  of  the  go- 
vernor's regulation,  to  sell  by  lots,  or  wlieiber 
that  regulation  should  be  abolished,  and  that  he, 
or  any  peraoa  within  the  district|  may  be  al 


Digitized  by 


Googl( 


IIS] 


Fabrigas  o.  Mostyn, 


libett  J  to  Bell  wine  as  fast  as  tbey  can  under 
the  adoration  price.  In  order  to  have  their  full 
sense  of  the  matter,  he  took  the  utmoit  cau- 
tionary means.  This  doctor  Markadal  and 
dpctor  Oliver  summoned  all  the  inhabitants; 
and  because  they  mi^ht  be  at  full  leisure  from 
their  vineyards,  (for  it  was  about  the  time  of 
making  wine)  that  they  might  be  at  full  leisure 
to  attend  and  meet  together,  they  appointed 
the  meeliag  to  be  on  a  Suuday,  as  the  most 
leisure  day,  when  they  might  be  spared  from 
their  attendance  upon  their  vineyardsy  and  in 
order  lo  hate  a  full  meeting.  Mr.  Fabrigas,  in 
the  otean  time,  uses  all  pains,  (as  if  an  election 
was  going  forward)  he  used  all  imaginary 
paios  to  get  together  as  many  people  as  he 
oocdd  muster  to  think  with  him,  and  to  have 
this  reirulation  of  the  governor  abolished,  and 
that  the  matter  he  complained  of  might  be  put 
an  end  to,  and  the  matter  he  required  enforced : 
bat  such  was  the  sense  of  the  inhabitants,  that 
there  was  a  majority,  I  am  told,  almost  twenty 
to  one,  of  all  the  Minorquias  wbo  attended 
u|toD  that  Sunday  ;  all  pleased  with  what  had 
been  done  by  governor  Johnston,  and  desirous 
to  continue  that  regulation.^  They  found  it 
most  beneficial  to  tiiemselves ;  they  found  it 
attended  with  least  trouble;  they  found  it  most 
for  their  pro6t:  they  all  were  asrainst  their 
eountrymao  Fabri^an,  and  all  prayed  that  the 
est^lishment  made  by  governor  J(»hnston,  sud 
bad  continued  to  that  time,  mii(hi  still  be  used 
and  continued  without  any  alteration.  Fabrigas 
was  now  v^ry  much  dissatisfied.  Now  1  will 
tell  you  a  new  objection.  All  this  is  unlawful, 
because  it  was  on  a  Sunday,  and  the  sense  of 
the  people  taken  upon  a  Si|oday  is  no  sense  at 
all ;  a  further  instance  of  the  turl)uience  of  his 
disposition  I  all  was  w/ontf ; '  aud,  at  the  same 
time,  a  threat  that  be  would  now  prefer  a  peti- 
tion, and  be  would  take  care  that  there  should 
be  two  hundred  men  armed  at  his  heels!  now 
let  roe  ask  any  man  that  hears  me,  what  the 
governor  was  to  do.^  The  govermir  (whoie 
spirit  was  not  inferior  to  his  other  qualities  that 
make  up  the  character  of  a  gentleman  and  a 
soldier)  was  not  to  be  so.  frightened.  He  was  a 
straiiger  to  personal  fear  ;  and  a  M inorquio  ap- 
pearing at  the  head  of  two  hundred  people 
armed,  though  it  is  serious,  and  deserves  consi- 
deration—however, the  governor's  spirit  waa 
soch,  be  did  not  convoke  any  force  in  order  to 
repel  this :  hut  he  took  a  very  wise  step ;  and 
that  was  (for  th^  next  day  was  the  time  of  this 
insurrection  he  had  clause  to  apprehend,)  be 
gave  an  invitation  to  the  commanding  officers 
of  the  «liffereot  regiments  to  meet  him  next 
mominif  ;  and  if  tht  re  had  been  any  force  at 
the  betrls  of  Mr.  Fabrigas,  the  commanding 
officers  being  then  in  the  house,  it  would  not 
take  up  any  time,  perhaps,  to  summon  their 
force  to  repel  il :  but  he  would  not  summon 
the  force  of  the  island  any  farther  than  I  tell 
yon.  At  the  time  this  petition  was  to  be  pre- 
sented by  Fabrigas  with  two  hundred  men  at 
bis  heels — I  aoistake;  the  petition  was  then 
preseoiedf  and  he  wouU  come  for  an  answer 
TOL.  XX, 
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the  nesct  morning  with  a  force  of  SCO  men  at 
his  heels»-«tbe  governor  thought  proper  to  ask 
the  advice  of  the  officers  who  attended  tfaere^ 
what  ought  to  be  done  with  this  man,  and 
what  was  fit  to  be  done  ?  Every  one  of  the 
officers  who  attended  upon  the  occasion  con-^ 


curred  in  the  opinion — and  it  was  a 
about  which  I  think  there  could  not  be  two 
opinions,— that  nothing  waa  safe  to  be  done^ 
but  immediately  laying  hold  of  this  man  tb«' 
first  opportunity,  and  sending  him  out  of  th^ 
island.  And  he  did  so.  .There  is  the  com-* 
plabt.  Now,  gentlemen,  I  have  let  you  inta 
the  whole  history  why  this  was  done  that  Fa-« 
brigas  complains  of;  wh^  Fabrigas  waa  kept 
close,  as  be  complains  of.  A  man  that  threat^^ 
ened  an  insurrection  in  the  island,  it  surely 
would  be  imprudent  in  the  governor  to  sofietf 
any  of  his  friends  in  the  island  to  have  access  to 
him  :  general  Most^n  tlierefore  sent  him  off  an 
soon  as  possible,  which  1  believe  was  in  four  on 
five  days,  into  Spain,  with  a  prohibition  to  re« 
turn  to  the  island  again  witliin  the  course  of  » 
year.  But  all  this,  say  they,  this  is  tvrannicat, 
this  is  arbitrary ;  this  is  what  Enfflish  govern* 
ment,  snd  English  laws,  and  an  English  court 
of  justice  cannot  bear.  Say  they,  it  is  a  veryt 
improper  behaviour  in  governor  Mostyn,  and 
ought  to  be  the  subject,  the  matter  of  a  civil 
action  :  Mr.. Fabrigas  therefore  does  very  right 
to  take  a  voyage  over  to  England,  to  conse  • 
here  to  Guildhall,  and  tske  the  sense  of  an 
English  jury  upon  governor  Most^n's  beba^ 
viour.  Let  me  observe  to  vou,-  this  is  not  a 
novel  proceeding ;  for  though,  very  fortunately 
for  governor  Mostyn,  it  is  the  first  time  that  he 
has  had  an  occasion  lo  believe  in  this  way,  and 
to  proceed  in  tliis  particular  manner ;  yet  fer*« 
mer  governors  of  this  island,  upon  much>  less 
occasions  and  emergencies  than  this,  have  done 
the  very  like  thing.  Do  not  he  astonished, 
gentlemen,  nor  let  it  fright  you,  when  .1  tell 
you,  that  the  governor  has  an  absolute  right  te 
do  it,  and  is  accountable  to  nobody  but  the 
privy  -council.  The  government  of  that  island 
IS,  in  many  respects,  an  arbitrary  government^ 
and  as  despotic,  in  many  instances,  as  any  of 
the  governments  in  Asia,  particularly  in  the 
part  now  in  question ;  and  yet  governor  Mos- 
tyn would  be  sorrjT,  for  bis  own  chancter's 
sake,  if  it  was  in  bis  power,  to  take  any  legal 
advantages  concerning  the  impropriety  of 
bringing  the  action  here  in  England.  Hie 
character  calls  upon  him,  which  is  to  him  the 
first  of  all  considerations,  to  explsin  *his  con* 
duct  in  the  fullest  manner  possible.  A  general 
acquittal  of  him  upon  the  idea  that  the  lair 
won't  punish  him,  would  be  but  a  poor  sati^^ 
faction  to  governor  Mostyn,  who  is. charged  in 
this  action  with  having  exercised  a  tyrannical 
jmwer.  Gentlemen,  the  general  tenor  of  the 
generaPs. behaviour,  from  the  time  of  his  hein^ 
first  appointed  to  this  sovertiment  five  years 
ago,  to  the  moment  he  last  left  the  island,  has 
been  to  preserve  and  to  maintain  order  and  good 
government,  without  a  wish,  or  rather,  with  f« 
abhorrence,  to  oppresftaoy  end  man  that  is  undec 
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kb  gor«nini6Dt  there:  katt  of  ell  omdd  he 
ever  wish  to  opprcee  or  iojore  this  meet  too 
incooiidereble  io  bis  own  particular  privete 
etatioa  of  lifc^  too  remole  frooa  a  coDoexion  or 
ecquaintauce  with  the  governor,  for  him  to 
have  made  him  the  object  of  viodictive— I 
won't  call  it  justice,  but  of  aoy  veogeance  or 
vesentment  upon  any  occasion  whatsoever. 
Whoa  the  man  made  a  complaint,  he  wished 
to  enquire  into  the  grounds  of  it;  and  when  he 
finind  it  i^bs  groundless,  and  the  man  reiterated 
the  complaint,  however  he  ni^ht  be  teazed  by 
this  reiterated  complaint,  (for  it  is  grievous  and 
troublesome  to  a  man  to  be  teased  with  new 
remonstrances  and  petitions,  when  he  sees  the 
impropriety  and  impossibility  of  granting  what 
is  requested)  still  takes  all  possible  occasion  to 
enquire  into  the  ffrouuds  of  the  complaint,  to 
answer  the  complaint.  But  when,  after  every 
means  had  been  tried,  the  man  threatens  the 
dissolotion  and  destruction  of  government  in 
the  island,  it  became  his  duty  then  to  treat  this 
with  some  seriousness :  and  yet  for  the  general 
good  of  the  island  he  did  it,  never  complaining 
of  theae  two  hundred  men  that  were  to  be  arm- 
ed, only  laying  hold  of  the  man  himself,  and, 
M  soon  as  a  ship  could  be  got,  to  send  him  out 
•f  the  island.  And  now  governor  Moetyn  is 
Mlled  upon  in  an  action.  The  laws  of  a  foreign 
eountrjr,  gentlenoen,  are  matters  of  lact  here ; 
and  it  is  very  well  worthy  consideration^^t  ia 
very  well  worthy  of  oonsideration  indeed  (I  do 
BOt  mean  to  trouble  you  with  a  discussion  of 
that  question ;  but  since  hie  lordship  has  hinted 
about  it,  it  is  very  well  worthy  of  oonsideration) 
whether  aneh  condoet,  upon  such  oocaaiOBS,  in 
•neh  a  place,  can  be  the  subject  of  litigation  in 
a  court  of  justice  in  England ;  it  is  very  well 
ideserviy  of  consideration.  I  know  very  well, 
upon  a  former  occasion,  when  an  action  waa 
hrooght  against  tb^governor  of  the  island  of 
Earmidoes,  by  a  man  who  succeeded  in  his 
abaeooe  to  the  government,  without  any  parti* 
cnlar  appointment  so  to  do,  and  having  been 
guilty,  m  the  govemor'a  absence,  of  some  mal- 
practice, (be^was  appointed  by  him,  but  had 
net  took  the  oath)  there  was  an  aetkm  in  that 
ease  brought  against  the  governor  for  aoniM 
prooeedim  against  bis  deputy,  as  waa  the 
•nUect  or  an  action,  and  there  was  judgment 
in  that  case  given  for  the  plaintiff  $  but  a  writ 
ef  error  being  bronght,  and  that  being  removed 
afterwards  to  the  Uouse  of  Lords,  that  judg- 
wmot  waa  reversed.  As  weH  as  I  recollect  it^ 
•oe  of  the  chief  grounda  insisted  upon  on  the 
|iart  of  the  defondant  was,  that  being  a  matter 
abroad,— (for  that  it  was  upon  demurrer  to  a 
plea)*-that  bemg  upon  a  nttatter  abroad,  it  vfaa 
not  ei^iiiiiaable  by  the  courts  of  justice  in  Sng- 
land.    ]  n  answer  6>  that,  it  was  insisted — 

Court  Waa  it  not  the  main  Questran  m  that 
trial,  whether  the  council  of  stato,  or  the  go* 
temorof  Barbadoes,  had  a  power tocommiir 

fierj.  Dawj^.  Thai  waa  a  question.  I  have 
iir  Bartholomew  Bbo  wer'a  parlianMiitary  oases 
wonthetaUe. 
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to  commit :  the  Houee  of  Lotda  held 
th^  had  a  power. 

8er|.  Davy.  Your  lordship  will  find  the  par- 
ticular reason  of  the  reversion  of  the  judgment 
is  not  stated,  but  only  that  the  judgment  waa 
reversed.  But  one  of  the  particular  reasona 
was  that  the  island  might  be  governed  by  par- 
ticular laws,  and  that  he  was  not  responaibia 
here  for  what  he  did  there.  To  this  it  was  aa« 
swered  and  insisted  upon  by  the  other  side,  that 
they  were  governed  by  English  laws;  that 
they  were  not  a  conquered  country ;  that  they 
were  inhabited  by  the  subjects  of  the  crown  of 
Great  Britain,  who  came  of  English  or  Biitaii- 
nic  aubjects,  p>ing  from  Great  Britain  to  that 
country  to  reside  and  settle  there,  and  were  not 
like  the  case  of  a  conquered  country.  The 
reason  of  it  does  not  appear.  Vpen  that  ra- 
porty  the  House  of  Lords  thougnt  proper  to 
reverse  the  judgment.  In  the  preaent  case, 
see  how  strong  it  is  1  for  everv  objection  mada 
upon  that  case  applies  with  double  forpe  here« 
Suppose  it  comes  to  that  question  of  law,  will 
not  that  question  be  of  too  great  magnitude  fbf 
me  to  say  asingle  syllable liout it?  Thisthat  I 
have  now  mentioned,  and  your  lordahip  haa 
gone  before  me  in  what  I  was  going  tossT)  ii 
a  very  important  question  of  law  wdeed ;  a 
very  great  question ;  a  question  of  the  first 
magnitude,  and  which  will  therefore  tfeaerve  to 
be  discussed  and  determined  by  the  higheat 
court  of  justice  this  kingdom  is  aoquamted 
with.  It  is  a  question  of  infinite  difficulty  an4 
^reat  importance,  with  regard  to  the  resnon* 
sibiiity  of  the  governor  in  a  cooouered  ialandi 
with  respect  to  their  being  aoMnaUe  to  fbraigB 
subjecto,  with  regard  to  being  ameaabla  m 
their  conduct 

Serj.  Gl^n.  They  are  the  desatndanto  of 
foreigners,  all  of  them. 

8e^.  Davy.  1  mean  those  that  are  born  In  Mi* 
norea,  that  descend  fWmi  the  ancient  inhabitanta 
of  the  island.  They  are  sulgect  to  be  governed 
bv  whatever  laws  the  king  of  Great  Britain 
shall  think  proper  to  impose  upon  them.  Tha 
king  of  Great  Britain  may,  if  he  pleaaes,  alter 
his  government  of  that  island,  and  give  what 
laws  be  pleases  under  a  general  ratification  $ 
and  they  are  all  bound  by  it.  I  say,  a  discus* 
sion  of  that  qoestton,  as  a  question  of  law,  ia  of 
great  magnitade.  I  do  not  mean  to  trouUa 
yon  with  It  To  be  sure,  it  is  too  much  for  my 
grssp  I  it  is  too  much  perhaps  for  the  grasp  of 
any  one  man  sitting  in  judgment,  much  mora 
for  me  standing  here  as  a  counsel,  who  have  no 
judgment  at  all,  only  a  dotv  1  owe  mv  client ; 
and  perhaps,  and  most  probably,  it  will  be  a^uea* 
tion  to  be  referred  to  the  determination  of  tha 
court  above.  And  you,  at  the  same  time,  will 
certainly,  if  you  think  proper  to  find  a  apecial 
verdict  in  this  cause,  which  I  soppoae  yon  will| 
yon  will  do  well  to  consider  the  sobieet  with 
regard  to  the  daaaages,  wbwh  we  call  oonti»» 
gent  daaaages ;  it  was  therefore  etoeeding  ft 
to  mention  all  those  drcuBMtattcea  to  you,  not 
eoly  with  regard  to  the  matter  of  fact,  but  ala« 
for  yaor  conndantioii  with  regard  p  tb% 
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For  sappoie  (it  is  upon  tbat  gromd 
I  BOW  addnst  joa)  Mppooe  Um  gmreroor  mia- 
took  the  law  qdoq  thia  occaaion ;  auppoae  be 
wm  wroug,  and  ooghl  not  to  bare  prooeeded 
in  tbia  way ;  auppoae  tbat  notwithalaiidiiig  all 
tbe  opiniooa  be  bad  took,  aa  well  frooi  the  dvil 
effioen  id  tbeir  different  departmeDta,  tbe  law 
officen,  and  tbe  anearourjndgea,  and  ao  fortb, 
eoBfinned  bv  all  tbe  military  offioerty  wbooi 
lie  aeMmUeJLtogetbflr  upon  the  threat  ot  the 
inaniTectioD ;  auppoae,  notwithataodiog  all 
Hmm  opiniooa,  be  ought,  tnatead  of  doing 
what  be  did,  rather  to  have  kept  thia  man  a 
priaoner,  and  brooght  bioi  before  aome  tribonal 
to  be  tried:  auppoae  that  onght  to  be  bia  oon- 
dnet ;  tbat  therefore  he  did  wrong,  Inttead  of 
it,  to  ioipriaoD  the  man  immediately,  and 
baniah  him,  npon  bia  own  authority  ;  now  to 
be  aare  the  aaaenment  of  damagea  bv  yon 
a  upon  tbat  topporilion.  I  thiok  I 
irlv  upon  the  oocaaion :  1  mean  in  thia 
all  other  occasions  to  act  with  character : 
J  auppoae  that  to  he  so :  what  mighty  damages 
ought,  on  that  occaaion,  to  be  giren  agaiost  tbe 
governor?  He  in  tbat  instance  mistook  the 
line  of  bis  duty ;  he  acted  aa  he  thought  for 
tbe  beat,  for  tbe  aafety  of  the  ishmd ;  but  he 
acted  prectpiUtely.  Why,  let  Mr.  Fabrigas 
or  bia  friends  (for  I  do  not  know  whether  he  is 
in  England  himself  or  no),  let  them  pot  one 
ooeation  to  themselfes  to  decide  it.  If  geoeral 
llmtyn 
which 
Hostyi 

might  hare  been^his  fate?  Tbe  least  surely 
eoold  have  been  that  which  he  now  complains 
of,  banishment  for  a  single  year;  for  with  re- 
gard lo  the  imprisonment,  it  is  not  an  unusual 
Uiing  m  any  country.  Upon  great  and 
meigeot  oecastons,  it  is  not  an  unusual  thing 
la  coofine  a  man  for  a  few  daya,  and  debar  him 
tbe  acoeaa  of  bis  friends:  that  is  not  an  extra- 
ordinary thing.  But  auppose  m  that  he  did 
wrong:  I  will  auppoae  the  whole  to  be  wrong. 
Wbewin  is  it  wrong?  It  is  wrong  from  a 
miaapprehension  of  judgment,  from  a  misUke: 
it  ia  wrong  merely  in  respect  to  misUke.  It  is 
vol  wrong  from  malice,  from  wilful  wicked- 
I  towarda  thia  man,  from  a  tyrannical  dis- 


lon  m  tnemseif  es  m  oecioe  ii.  ii  general 
^n  had  done  the  thing,  the  not  doing  of 
I  they  now  complain  of;  if  general 
jrn  bad  brought  this  man  to  a  trial,  what 


position,  from  a  desire  to  oppress  or  hurt  him. 
If  this  bad  been  the  case;  if  the  governor, 
reapectable  aa  bia  character  is,  could  for  a  mo- 
ment be  auapeoted  to  be  capable  of  acting  in 
tbia  manner,  from  tyrannical,  cruel,  or  wicked 
■Mtivea,  be  would  bare  done  ill  to  call  upon 
me  to  be  bis  adrocate ;  for  though  eren  in  that 
caae  I  would  diaqbarge  my  dutv  towards  him, 
1  eoobt  not  hare  spoke  with  cheerfulncm  for 
bim*  But  hers  I  consider  him,  aud  the  whole 
tenor  of  bia  conduct  bids  me  so  to  do^aa  a  gen* 
tiemnn  willing  to  discharge  bia  doty  to  the 
erowe ;  <•  prseerre  this  island,  aa  it  waa  nia  doty, 
lo  the  eemmonwealtb  ef  England ;  willing  to 
ih  aU  that  waa  good,  right,  and  just,  without 
any  viadiatire  niotive  to  thia  maui  to  whom 
he  ia  a  etrawer.  But  upon  this  oocasiontbe 
m  wmjUHimtuk  if  1  tihs  Boim  optn 
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tbia  occaaion,  ef  what  is  too  well  known  etw 
to  be  questioned,  his  general  good  character. 
And  yet  I  have  lem  need  to  ask  bis  particular 
pardon  upon  this  occasion,  becauee  that  gentle- 
tban  from  whom  I  received  my  iostructiona, 
the  attorney  in  the  oanae,  has  filled  my  brief 
with,  I  thiok,  not  iem  than  thirty  of  tbe  first 
namea  in  thia  kingdom,  who,  I  am  told,  are  aU 
attending  here,  or  withm  a  moment's  call  from 
tbia  hall,  aome  of  the  most  respeeUble  charae- 
tera  in  thia  kingdom,  some  of  the  higbeat  rank, 
apd  ffentlemen  of  the  first  character  in  thia 
kingdom,  to  tell  vou  that  they  bare  at  different 
timea  aerved  nufler  general  Mostyn,  and  that 
they  do  not  know  in  all  their  acquaintance,  n 
man  of  a  noore  cool,  diapaaskwate  temper,  a  man 
of  greater  character,  humanitv,  and  juatioe, 
then  general  Mostyn ;  aa  celebrated  for  it  m 
any  man  of  any  rank  or  of  any  degree  of  ho- 
nour in  the  world ;  and  yet  ^erel  llloatyp 
must  be  supposed,  in  order  to  justify  vindictive 
or  eiemplary  damagea  upon  thia  occaaion,  muat 
be  aupposed  to  be  actuated  by  motires  wbi^di 
bis  heart  abhors,  and  which  motires  nerer 
actuated  bia  heart  a  moment  in  his  life.  I 
leare  it  upon  thia  idea,  that  if  he  baa  acted  ias- 
properly  in  ererv  atep,  yet,  upon  the  idea  of 
itt  being  a  miatake  in  general  Mostyn,  I  appre- 
hend tbe  plaintiff  baa  no  right  to  expect  exem- 
plary damagea. 

8eij.  Buriand.  I  anppose  it  is  a  fact  ad- 
mitted between  ns,  that  this  is  a  conquered 
ialand,  ceded  by  the  treaty  of  Utrecht? 

Mr.  Lee.  Minorca  was  ceded  to  this  crown 
by  tbe  1  lib  article  of  tbe  treaty  of  Utrecht, 

Jame$  Wrighit  esq.  sworn. 
Examined  by  Serjeant  Burland, 

Q.  You  reaided  some  yean  in  Minoroa  ?«^ 
A.  From  about  January  1771 ,' to  the  middle  of 
1772. 

In  what  character  ?—Aa  secretary  to  the 
gorecnor. 

To  Mr.  Mostyn  ?— ^Yes. 

You  know  tbe  dirision  of  tbe  island,  do  yon  t 
—Yea. 

What  are  tbe  diatrictatbev  ate  dirided  iptof 
— I  beliere  originally  fire;  but  two  are  blended 
together,  that  mere  now  are  but  four. 

Do  you  mean  to  include  in  one  of  thete  dia- 
tricta  the  suburbs  of  tbe  fort  of  6l  Phillip's? 
—They  nerer  do,  when  speaking  of  them ; 
that  ia,  extrajudicial  of  the  common  officer  of 
the  island. 

Under  whoae  partkmlar  jurisdiction  ia  that  ?•— 
I  alwaya  understood  it  to  be  under  the  direc- 
tion of  the  gorernor. 

What  do  you  call  that  district?— The  am- 
val  of  St  Phillip's. 

Are  yon  snra  you  undeiatood  it  to  be  distinet 
and  aeparaie  firom  all  the  other  distrieta  ?-«- 
Yes ;  insomuch  tbat  I  Was  always  led  to  be- 
lieve, and  told,  that  no  magietrate  of  Mahon, 
wbi4i  ia  the  diatrict  next  adjeioiog  to  if,  erer 
did  go  there,  er  eould  go  there,  to  exereiae  any 
aortof  fanction,  withoitt  leare  had  of  thege* 
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Pernor;  and  whenever  there  was  oocaaion  to 
4Mnd  anv  of  them  down  there,  the  fort-noajor 
receivecl  orders  for  their  admission. 

Are  these  laws  Taried  at  any  time,  and  -by 
what  authority  ? — ^The  is|and  is  governed  by 
Spanish  laws,*  subject  to  be  raried  by  the  go- 
vernor, with-  regard  to  all  interior  matters.  A 
proclamation  of  the  governor  is  as  binding 
there  to  try  a  man  upon  a  trespass,  as^any  laws 
whatsoever,  sobject  to  be  varied  by  the  order  of 
'the  governor ;  not  in  respect  to  property,  not 
with  regard  to  mtum  and  tuum^  but  with  regard 
to  the  internal  police.  - 

What  do  you  mean  by  proclamation  P-^^That 
if  the  governor  issues  a  proclamation,  and  in- 
flicts a  penalty  for  the  breach  of  it  all  over  the 
island,  aod  if  any  person  is  guilty  of  the  breach 
of  that  proclamation,  he  is  subject  to  the 
-penalty  of  it,  and  for  want  of  payment  is  im- 
prisoned. 

I  suppose  you  mean  they  enforce  an  obedi- 
ence to  that  proclamation  by  imprisonment? — 
There  is  there  the  chief  justice  criminal,  and 
the  chief  justice  civil :  both  have  their  separate 
courts.  Jf  the  governor's  proclamation  is 
broke  with  any  penalty  annexed  to  it  of  impri- 
-Aonment  or  fine,  the  man  is  seized  and  brought 
into  that  court :  the  proclamation  is  exhibited 
•gainst  him,  and  by  that  he  is  condemned  to 
either  fine  or  imprisonment,  though  that  procla- 
nalion  was  made  perhaps  but  the  day  before. 

According  as  that  proclamation  affects,  whe- 
ther a  civil  or  criminal  matter?— I  do  not  re- 
collect any  of  a  civil  matter. 

Court,  What  are  the  nature  of  the  proclama- 
tions you  are  speaking  of  ? — A.  In  all  the  me- 
morials presented  to  the  governor,  he  issued  an 
order,  that  no  memorial  or  petitions,  except 
for  mercy,  should  be  presented  to  him  without 
being  signed  by  an  advocate  admitted  in  the 
courts. 

Q,  You  mean  governor  Mostyn  issued  this  ? 
^A,  Yes. 

.  Whether,  though  the  Minorquins  by  the 
treaty  of  Utrecht  are  governed  by  the  Spanish 
laws,  yet  whether  our  government  here  do  in 
fact,  or  not,  from  time  to  time  make  alterattoiiS 
■nd  regulations  in  those  laws? — The  king  in 
coancil,  upon  all  occasions  of  application  to 
them,  issues  out  such  orders  as  the  case  re- 
quires, and  they  are  recorded  in  the  royal  court 
there,  and  are  as  binding  as  any  laws  what- 
soever. 

They  are  registered  there,  are  they  not  ? — 

JL  eSa 

What  do  you  call  the  royal  court? — The 
court  of  royal  government  is  the  criminal  and 
the  civil  court. 

You  know  LVIr.Fabrigi(s?— Perfectly  well. 

What  is  he  in  the  Islaiid  ?— I  was  directed 
by  governor  Mostyn,  who  was  very  much 
4eazed  by  his  repeated  applicatioui,  to  enquire 
what  sort  of  a  man  he  was. 

*  As  to  the  laws  which  should  prevail  in  a 
conquered  country,  see  the  Case  of  the  island 
•f  Grenada,  a.  p.  1T74. 


First,  as  to  bis  quality  in  the  island ;  what 
station  is  he?— His  father  holds  some  vine- 
yards, very  small.  He  himself  I  believe  ac- 
tually, for  his  bread,  labours  and  digs  and 
prunes  the  vineyards,  and  talks  and  chatters 
about  politica  perhaps  five  days  out  of  six.  It 
has  been  repeatedly  said,  Mr.  Fabrigas  is  a 
man  of  property.  I  believe  be  had  at  that 
time  no  property  upon  the  earth.  General 
Mostyn  ordered  me  to  make  enquiry,-  and  that 
was  the  result  of  it. 

We  know  what  the  station  of  general  Mostyn 
is;  that  be  was  then  and  is  now  lieutenant- 
governor  of  Minorca ;  that  he  is  commander  of 
a  regiment,  and  a  man  of  family  :  what  is  his. 
character  as  a  man  and  as  an  officer  ?  Is  he  a 
man  of  humanity  ?— I  believe  as  much  so  as  it 
is  possible  for  a  man  to  have ;  that  is,  in  my 
opinion.  I  have  seen  much  of  him.  I  do  not 
believe  there  exists  in  the  worltl  ^  man  of  ten- 
derer feelings,  for  any  ill  effects  that  may  be 
produced  from  him. 

is  that  his  general  character?— I  believe 
him  to  be  much  more  so  than  common.  I 
think  that  is  his  conduct  that  will  be  found 
upon  every  enquiry  that  can  be  made  of  him. 

And  it  has  been  so  under  your  own  know- 
ledge  ? — I  am  sure  of  it :  1  have  had  many 
opportunities  of  seeing  the  working  of  it  in  a 
very  surprising  manner. 

Will  you  let  us  know  as  much  as  you  do 
know  of  this  transaction  between  Mr.  Fabrigaa 
and  the  governor? — May  1;  refer  to  some 
minutes  I  have  here  ? 

Counsel.  Yes. 

Serj.  Gfynn,  Did  yon  take'  them  at  tb^ 
time? — A,  No;  but  all  within  three  days. 
1  hope  I  shall  be  excused  if  1  should  mske  any 
mistakes  in  respect  to  date.  Mr.  Fabrigas 
presented  a  memorial,  I  believe  to  myself,  to  be 
delivered  to  governor  MoRt^^n — that  was  the 
31st  of  July  1771— complaining  that  Mr.  Alli- 
mundo,  the  mustastaph,lhe  only  officer  in  the 
arraval — I  think  that  was  the  first  petition, 
complaining  of  some  abuses  in  linying  wine. 
The  governor  said.  What  does  the  fellow  wantf 
He  bid  me  order  Allimundo  to  answer  it,  for  be 
knew  nothing  about  it.  - 1  sent  for  Allimundo 
up  to  the  head-quarters.  The  mustastaph  is 
the  only  civil  officer  of  St.  Phillip's,  that  is,  in 
the  arraval:  he  is  pot  in  by  the  governor,  and 
turned  out  by  him  at  pleasure. 

Did  you  order  Allimundo  to  give  in  an  an- 
swer to  it  ?— 1  sent  for  him,  and  desired  him 
to  come  up  to  me.  I  gave  him  the  membrialt 
and  told  him  it  was  the  governor's  order  that 
he  answered  it.  Upon  AUimundo's  answer 
coming  up,  it  was  read  to  the  governor. 

CoiinteL  That  answer  is  dated  the  8th  of 
August  1771  ?— -4.  I  read  it  to  the  governor. 
The  governor  ordered  me  to  tell  Mr.  Fabrtgaa 
and  Allimundo,  bv  an  interpreter,  that  he  was 
very  well  satisfied  with  the  defence  Allimundo 
bad  made  to  Fabrigas's  charge.  I  told  them 
both  so.  Fabrigas  came  again,  and  desired  to 
see  the  defence  that  Allimundo  had  made.  I 
told  bim  I  was  not  sotboiiscd  to  shew  It  hiss, 
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DOT  did  I  Ihmk  it  was  a  matter  for  him  to  de- 
mand. He  came  ag;aia  the  next  day,  or  the 
day  after,  ^vingr  in  another  memorial,  desiring 
that  that  might  be  shewn  to  the  gOTeraor. 

Counul.  That  was  delif ered  the  ISih  of 
▲iigost? — A.  Yes:  in  short,  desiring  to  see 
the  justification  of  Allimundo,  and  shifting  the 
groond  of  bis  complaint,  and,  1  thiolc,  adding 
another  article. 

YoQ  ahewed  these  two  memorials  to  the  go- 
Temor?— I  did.  Goyemor  Hostyn  ordered 
that  Dr.  Markadal,  who  then  acted  as  chief 
justice  ciril,  shoald  receire  and  hear  any  com- 
plaints that  Fabrigas  had  to  make  against  Alli- 
maodo ;  and  he  added  to  him  the  advocate  fis- 
cal, the  second  officer  in  the  island  that  acts 
imder  the  king's  commission :  *  the  chief  justice 
dvil  is  the  first,  the  chief  justice  criminal  is  the 
second,  the  advocate  fiscal  is  the  third,  next 
after  the  goremor :  he  gave  them  authority  to 
send  for  papers  and  persons,  and  whatsoever 
might  be  useful  in  the  enquiry  in  his  name. 
By  my  memorandum,  I  think  it  was  the  SOth 
of  August,  that  these  two  law  gentlemen,  as 
commissioners,  met,  and  ordered  Fabrigas  and 
jUlimubdo,  who  were  then  present,  to  attend 
them  the  3Sd  following.  It  nuiy  be  necessary 
to  observe,  that  though  these  two  gentlemen 
were  then  sitting  in  their  own  civil  courts, 
they  acted  as  commissionem  of  enquiry,  be- 
cause the  man  was  one  of  the  arraral  of  8t. 
Phillip's.  I  won't  charge  my  memory  by 
oath,  but  I  am  very  sure  they  bad  a  separate 
commission  on  purpose  under  the  governor's 
own  seal. 

Was  the  inquiry  made  f— On  theSSd,  Fa- 
brigas declared  he  would  proceed  no  further 
till  be  waa  allowed  to  see  the  defence  that  Al* 
iimnndo  bad  made,  and  given  in  to  thego- 
Ternor. 

Where  was  that  declaration  made  ? — In  the 
court  before  the  commissioners.  Mr.  Fabrigas 
presented  a  third  memorial  to  governor  Bf  ostyn, 
saying  nothing  more  than  what  he  had  said 
before  the  commissioners,  that  he  could  not 
BroGsed  till  he  had  seen  Allimnndo's  answer  to 
hispetition. 

Before  the  thhd  memorial  that  was  present- 
ed, had  the  commtflsioners  made  any  report  F 
—None. 

Do  you  recollect  whether  the  third  memo- 
rial was  after  or  before  the  report  F— I  am  pretty 
■ore  before. 

Serj.  Burland.  That  is  the  third  memorial, 
cootainteg  the  IS  articles  he  exhibits  against 
AUimundo :  there  is  no  date  to  it. 

Q,  Can  ^ou  fix  the  date  to  that  ?— il.  I  think 
it  most  be  between  the  Sdd  and  36th  of  August. 
General  Mostyn  referred  him  to  the  commis- 

What  was  done  afterwards?— The  commis- 
sionen  reported  to  the  governor,  that  Mr.  Fa- 
brigas, by  the  manner  of  his  carrying  on  this 
I  against  Allimnodo- 


When  was  their  report?-The  84thof  Angost, 
I  imagine:  here  is  their  report. 
CsttW.  Idare  say  this  report  he  is  speaking 
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of  DOW,  don't  contain  the  commissioners  an« 
swer  about  the  13  articles  ? — J.  There  are  two 
reports. 

Seij.  Davy.  I  took  a  j;reat  deal  of  pains  to 
collect  dates,  and  1  did  it  from  the  contents  s 
I  believe  they  were  right,  as  I  opened  it. 

Wright.  There  were  two  reports,  one  tba 
Slstof  Aogust,  the  other  the  4ih  of  September, 
that  Fabrigas,  by  the  manner  of  carrying  on 
this  charge,  intended  to  sow  dissention. 

Serj.  Davy.  Mr.  Wright,  I  find,  confounds 
two  reports  together:  it  is  the  third  report 
where  they  report  that  it  is  to  breed  seditkm. 

Q.  Then  he  presented  this  third  memorial 
containing  the  13  articles  ? 

Mr,  Just.  Gould.  My  brother  Davy  stated, 
that  it  was  th'e  10th  of  September  that  they 
took  notice  of  the  articles. 

Q.  Was  there  another  report  about  the  lOth 
of  September? — A.  Yes,  there  is.  On  the 
86tb  of  August  the  governor  ordered  me  to 
desire  the  criminal  chief  justice,  and  the  civil 
chief  justice,  the  advocate  fiscal,  and  the 
secretary  to  the  court  of  the  royal  gorem- 
ment,  to  come  to  me  ntat  morning,  that  be- 
ing the  36th.  Fabrigaa  came  there.  1  aak« 
ed  him  in  the  governor's  name,  by  an  inter- 
preter, what  be  meant;  whether  a  civil  prose- 
cution to  recover  damages  against  Allimundo^ 
which  he  had  sustained  r  or  whether  be  meanl 
to  make  an  example  of  him  for  any  abuse  be 
had  committed  in  liis office?  These  gentlemen 


What  answer  did  he  make  ?— None ;  I  could 
get  no  answer  from  him. 

Serj.  Davy.  That  is,  upon  the  articles. 

Court.  Is  that  subsequent  to  the  delivery  of 
the  articles? 

Seij.  Daffy.  Yes. 

Q.  This  question  arose  upon  bis  presenting 
the  13  articles  to  the  governor  ?— il.  Upon  tM 
whole  of  bis  conduct. 

But  that  was  after  he  presented  the  articles? 
■"Yea. 

What  did  he  say  to  that?— He  said  nothing. 
I  desired  him  to  make  some  kind  of  aoswert 
that  I  might  tell  the  governor. .  His  answer  at 
last  by  extortkm  was,  that  if  I  would  give  him 
a  quarter  of  an  hour,  he  would  go  and  come 
back  with  an  answer. 

Being  confounded  at  the  question  at  first,  and 
giving  no  answer  for  some  time,  at  length  ha 
said  that  ?— He  did  not  know  which  be  ovanted 
nor  what  he  wanted.  He  gave  no  answer  at 
last,  but  only  asked  that  he  might  have  a  quar- 
ter of  an  hour.  I  told  bim  that  be  waa  not 
confined  to  a  quarter  of  an  hour  ;  but  it  Jbeing 
then  between  10  and  11  o'clock,  I  belieTed  that 
they  would  be  so  attentive  to  him,  that  he 
might  call  again  at  13  o'clock  if  he  pleased. 
He  came  back  again  within  the  time,  and  gave 
notice  that  he  meant  a  civil  action. 

Seij.  Glynn.  I  would  not  interrupt  thia  evi- 
dence, aa  it  does  not  appear  to  he  of  great  con- 
sequence to  us ;  but  1  submit  to  your  lordship, 
whether  this  is  properly  evidence,  the  answer 
bebg  oonreyed  througli  an  interpreter  ?   and 
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wb«Uicr  the  mierpreter  aboold  doI  be  preducad, 
who  luowt  whftt  aoBwen  were  giTen  P 

Mr.  Xec.  We  tre  now  to  take  the  answer 
from  a  man  that  does  not  know  what  the  ques- 
tions were,  in  a  language  the  witness  does  not 
understand,  and  consequently  cannot  report  if 
Ibere  were  any,  or  what  answers  given ;  where- 
as there  is  a  man  living  in  the  world  who  could 
report  the  answers  that  were  given.  I  should 
not  object  to  it,  if  that  gentleman  could  himself 
understand  the  answers  that  were  given. 

Mr.  Just  Gould.  I«ihink  it  is  very  clearly 
infficient  evidence. 

Mr.  Feckhom^  The  interpreter  was  appoint- 
ed by  the  governor,  or  by  nis  order,  tbmfore 
we  cannot  tell  whether  that  interpreter  gave 
the  fair  and  true  constructions  of  the  conver- 
sation which  passed  between  Mr.  Fabrigas  and 
Mr.  Wright;  but  from  the  person  appointing 
him,  we  have  reason  to  apprehend  the  contrarv. 

Court.  First,  it  is  very  clears  from  what  Mr. 
Wright  says,  and  I  suppose  nobodV  will  doubt 
from  the  subseouent  action,  but -that  this  in- 
terpreter very  nirly  and  rightly  interpreted, 
that  this  man  desired  to  have  a  quarter  of  an 
hour  to  consider  of  it :  that  is  deir.  He  has 
two  hours  given  him.  He  comes  back  again, 
and  then  the  same  mterpreteroflkiatcs.  Tluaist 
vrevee  that  he  had  explained  the  first  very  dear- 
ly, because  he  went  away  ia  consequence  of  it 

Wright.  The  aMesseurcriminaltalksas good 
English  as  any  gentleman  in  court,  and  he, 
whenever  there  was  the  least  mistake  or  eon- 
fiision  of  sound  or  words,  set  it  right  instant- 
ly. He  returned  again  and  saul  he  meant  a 
ovil  actuNi. 

How  long  time  do  you  thmk  he  was  absent  P 
—Within  two  hours,  probably  an  hour,  the 
ussesseurs  both  of  them  walked  out  and  came 
in  apitt.  The  commissioners  not  finding  Mr. 
Fabngas  would  attend  them,  were  desired  by 
the  general  to  send  him  an  answer  in  writing  to 
n  Questions. 

When  was  this  f— Subsequent  to  his  saying 
be  would  proceed  by  dvil  action. 

I  suppose  then  that  meeting  broke  «pP-^ 
Yes.  The  ffovemor  consented  that  he  might 
bave  a  civil  action  against  Urn.  1  repoiled 
it  to  the  governor. 

Did  you  tell  him  of  that  P-— 1  never  saw  him 
afterwards,  but  the  judges  present  heard  him 
•ay  he  meant  a  dvil  action.  They  tdd  him 
they  would  admit  it. 

Mr.PecAAofn.  Did  you  hear  that  ?-*-ii.  Yes, 
Idid.  1  wastosiffuifytohimthatthegm 
assented  ta  bis  having  a  dvil  actiaa, 
dieseit 

And  was  it  signified  to  bim  P^Yes,  it  wai. 

Yotf  say  he  did  not  proceed  by  advil  action, 
and  therefore  six  qaestkuis  were  proposed  to 
bim  r-^The  assssseur  dvil  came  to  the  go- 
vernor, andiaforsBsd  hun  thismsa  did  net  pns- 
ceedma  civilaetiont  tbsn  tha  gofsnttsrsant 
six  questioas  to  bim. 

How  long,  after  was  itthattbey  wan  asat 
bim?*-IcaaaatraeDUeet 

Was  ittlw  wna  dij?«pNa|  it  might  be 


if  be 


three  or  four  days.  The  ^eral  ssnt  for  his 
own  information  si^  questions,  relative  to  the 
conduct  complained  of,  of  the  mustastaph, 
for  the  opinion  of  the  chief  justice  dvil,  wfae- 
tber  the  mustastaph  had  or  not  exceeded  his 
commission.  The  questions  are  in  court,  and 
the  answers. 

Is  there  any  date  to  these  six  questions? — 
The  mustastaph  of  St.  Phillip's  hearing  this 
great  confusion,  in  which  he  was  the  great 
person  complained  of,  spontaneously  sent  up 
an  attestation,  or  rather  a  desire,  of  many  of 
the  inhabitants  of  thearravd  of  St.  Phillip's,  t» 
request  the  continuance  of  the  old  regulations, 
and  that  the  alterations  proposed  by  BIr.  Fabri- 
gas might  not  be  made.  That  was  signed  bv 
a  great  number  of  them,  and  was  as  much 
the  object  of  conversation  there,  as  any  thing 
ever  was. 

Was  any  order  made  upon  that,  or  what  was 
done  ?— On  Sunday  the  8th  of  September,  the 
governor  having  first  asked  Dr.  Oliver's  leave, 
a  very  considerable  merchant  in  the  town,  a 
doctor  of  laws,  and  the  chief  justice  dvil,  be 
gave  them  a  commisnon  to  go  the  next  mom^ 
ing,the  Sunday » to  the  arraval  of  St  Phillip'St 
to  a  country-house  the  governor  has  there^ 
that  is  called  Stanhope's  Tower,  telling  them  he 
would  give  directions  to  all  the  people  that  dealt 
in  wine,  that  they  should  come  before  them  se- 
paratdy  to  be  examined,  and  give  thdr  opi- 
nions, and  whether  they  chose  the  new  resolu- 
tions, or  to  adhere  to  the  dd  rule. 

What  do  you  mean  by  asking  Dr.  Oliver's 
permission  P — He  was  no  officer.  For  them 
to  say  whether  they  chose  the  new  institution 
of  genod  Johnston,  or  whether  tbev  chose  the 
gennai  sde  of  wine  as  every  bod  v  pleased.  A 
great  many  of  them  did  appear  the  next  morn- 
ing ;  1  suppose  dl :  I  understood  at  least  dl  that 
*  lose  to  come. 

What  was  done  P—They  reported  to  the  go» 

mor,  that  93  were  for  the  then  practice, 
(that  is,  geuflffd  Johnston's  institutions)  41. 
were  for  die  dd  regulations,  and  6  appeared 
to  be  indifferent,  and  4  wanted  some  dierhtioaa 
of  their  own. 

Which  were  the  old  ones  P— They  never 
were  in  practice  in  the  arravd  of  St.  PhiUip's; 
but,  upon  dl  the  enquiry,  thsj  could  find  that 
the  king's  rsgulatioa  subsisted  about  dz 
months,  and  made  great  confudon,  but  that 
the  regulation  of  175S  never  obtained  at  all  ia 
the  arravd  of  St  Phillip's. 

When  was  this  reported,  sad  dated  P-* 
The  8th  of  September ;  that  wss  on  a  Suadar* 

What  ftUowedP  Was  this  reported  to  the 
gaveraor  P-^  Yes  ;  but  the  goveraor  wss  well 
mfiNrmedof  what  bad  pamed,  oatheSuaday. 
Mr.  Fabiigas  came  on  the  Monday  morning 
with  a  aew  mfmerid,  oompldniag  that  it  was 


Sanday;  aad  he  protested  agdast  whs 
done,  aad  that  Dr.  Oliw,  aad  tba 
jttsUce  dvO,  bad  ased  tbnala  sad  msaa 
tbeneaple. 

Then  the  nsat  aseoMcba  I  haveiam; 
is  DbilariHdd,  aad  Dr.  CNitat^ 
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WM  M  taoBeAfiatfiy  eaotioiM  in  ever^ 
things,  whether  of  comequenoe  or  not,  oponthie 
Booaeneicftl  memoriel,  that  be  rabinttted  ef  ery 
trmonctiMi  to  the  people  of  the  island.  He  tent 
thb  report  to  I>r.  Markadal  and  to  Dr.  (Mirer, 
fcr  then  to  answer.  They  answered  it  on 
theieth. 

What  fhllowed  the  next  day  after  thatP— 
I  think  it  was  the  same  day  Fabrigas  came  fiir 
an  answer,  the  lOtb,  which  was  Tuesday.  He 
came  to  me  to  desire  an  answer  to  his  memo- 
rial aboat  the  Sunday  affair.  I  was  not  at 
home.  He  enquired  then  for  the  goTcmor's 
aid-de^camp,  and  gare  him  the  memorial. 

Here  is  another  of  the  10th  of  September,  of 
Dr.  Francisco  Segni,  and  Dr.  Markadal's.-^ 
Fraocisoo  Segni  is  the  adrocate. 

Thnt  war  an  opinion  of  their's,  as  the  law- 
yers of  the  island  P— I  fancy  that  accompanied 
the  answer  to  the  articles ;  1  cannot  be  positire 
IS  dales.  Returning  home,  1  met  Mr.  Antonio 
Fabrigas  immediately  after  be  had  lieen  with 
the  gofemor's  aid-de-camp  ;  I  think  the  10th. 
I  rather  afoided  barinff  any  thing  to  say  to 
him:  I  had  had  so  much,  I  was  quite  satisfied. 
He  came  to  me.  I  called  Seffoi,  a  priest,  and 
got  John  Yedall,  who  served  nr  an  interpreter, 
and  who  happened  to  be  in  the  street,  almost 
noder  the  governor's  wall.  I  desired  Mr.  Fa- 
bfigaa  in  the  most  ciril  manner  I  could,  bar- 
ing done  ao  fifty  times  before,  to  say  what  he 
wished  or  wanted.  If  he  would  only  point  out 
what  he  wished,  it  should  be  done:  I  would 
undertake  to  answer,  the  governor  meant  to  do 
any  thing  that  he  wanted ;  but  that  he  had 
acted  in  such  a  manner  hitherto,  that  nobody 
knew  how  to  please  him.  Mr.  Vedall,  who 
knew  this  matter,  as  ever^  body  in  the  island 
did,  joined  with  me  in  desiring  nim  to  go  home 
and  mind  his  fiimily  affairs.  All  his  answer  to 
me  was,  complaining  of  the  enquiry  being  on  a 
Sunday.  I  told  him  that  it  could  not  be  altered. 
John  vedall  joined  with  me  in  desiring  him  to 
go  home,  and  not  bring  mischief  uponnimself. 
John  Tedall  told  me,  he  said  he  would  come 
again  the  next  day  with  one  hundred  and  fifty 
people.  I  think  it  was  under  bis  interpreta- 
tion, though  1  had  the  priest  there  some  part 
of  the  time. 

Q,  from  ilk  Jury.  Was  it  armed  menf— 
A.  No,  no. 

What  did  he  sayN'^He  would  ctoie  with 
one  hundred  and  fifty  men  to  back  the  petition, 
or  whfatever  the  word  was,  with  a  petition  and 
one  hundred  and  fifty  men,  or  witn  a  petition 
backed  by  one  hundried  and  fifty  men. 

Q.  fnm  ike  Jury.  What  do  you  apprehend 
he  meant  by  that  expression  P-«il.  upon  my 
word  I  eatched  at  the  expression,  and  desired 
John  Veoail  to  desire  him  to  desist  from  such 
Ml  idea ;  which  John  Vedall  did,  and  treated  it 
as  laaghing:  but  if  fundentood  any  thing  by 
it,  it  was  not  to  come  with  guns,  for  they  had 
ao  oneh  thing,  hot  to  come  as  a  niob. 

Q.  frvm  ike  Jury.  Did  be  speak  Spanish  or 

«iah  at  the  timef-ni.  Minorqum. 
batwii  the  olhtr  interprster's  namef-^ 
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Segni,  a  priest,  one  of  the  Spanish  ptiests ;  h« 
was  there  the  first  part  of  the  time,  and  Jobs 
Vedall  the  bitter  part. 

Couri.  And  then  in  consequence  of  that,  yoa 
thought  be  meant  a  mob  P— il.  Yes ;  or  I  sbonld 
not  have  got  John  Vedall  to  enter  into  a  kmg 
conversation  to  desire  him  to  desist 

Q.  What  did  he  say  upon  that?— if.  He 
went  on,  1  believe,  repeating  the  same  again, 
1  believe  the  conversation  was  closed  upon  that* 

Q.  from  ihe  Jury.  Has  Allimnndo,  by  virtun 
of  bis  office  of  mustastaph,  any  paitioular  li« 
mited  quanlity  of  wine  to  sell  P 

Serjeant  Iknty.  When  the  papers  are  read, 
that  will  be  particularly  spoken  to. 

Q.  You  informed  the  governor  of  what  wan 
said  about  150  men?^A.  Yes. 

What  passed  after  that?— 1  think  on  Wed- 
nesday, the  governor  sent  bis  oompliments  to 
most  of  the  officers  of  the  corps,  desiring  they 
would  come  to  him  the  next  morning,  to  sen 
the  honour  that  was  to  be  done  to  him. 

Did  they  meet  there  ?-*There  were  moat  of 
them  there.  Everyone,  1  believe,  expected 
a  full  meeting  of  tbe  inhabiUnIs  of  SU.  Phii« 
lip's. 

What  meeting  was  that  that  was  expected  f 
— *Thoee  people  Fabrigas  bad  spoke  of.  They 
waited  sometime,  and  at  last  four  people  came, 
(I  think  aH  four  were  shoe- makers)  and  ther 
brought  a  menM>rial.  I  believe  a  gentleman  w 
in  court  that  received  it  from  tbeir  bands.  He 
took  tbe  memorial  of  them,  read  it,  and  I  think 
colonel  Mackellar,  after  reading  it,  told  them 
that  they  were  to  go  about  thdr  business,  to 
go  home  peaceably,  and  behave  themselves  ai 
good  subjects  to  his  majesty  ought  to  do.  I 
think  there  was  a  conversation  preceding,  to 
shew  they  did  not  know  tlie  contents  or  that 
memorial  they  were  delivering,  whioh  I  be- 
lieve will,  by-and-by,  come  out.  Tbe  general 
ashed  tbe  opinion  of  the  general  officers,  ai 
well  as  1  recollect,  whether  they  ail  knew  that 
this  was  founded  by  Fabrigas's  proceeding  F 
and  the  next  dayhe  asked  them  what  they  un- 
derstood by  it  ?  They  said  thev  nnderstood  that 
the  man  was  to  be  Muished  the  island. 

You  were  not  there  when  they  ga? e  their 
opinions,  I  belieTo  ?— I  cannot  tell. 

And  so,  in  consequence  of  it,  he  was  ha* 
nished  the  island  ?— The  general  ordered  him, 
in  consequence  of  that,  to  be  taken  up  Uiat 
night  He  could  not  be  found.  Tbe  general 
sent  to  the  chief  justice  civil,  and  the  chief 
justice  criminal,  and  the  advocate  fiscal,  to 
know  what  he  abould  do  in  that  case;  that  he 
thouffht  him  not  safe  to  be  left  at  lai|fe  in  tho 
island.    They  told  him— 

Q.  fh>m  nr.  Seijeant  Glynn.  Were  you  pre* 
senti  or  do  yon  speak  from  information?—^,  I 
am  speaking  of  what  they  told  me:  I  wan 
sent  by  the  goremor  to  ask  their  opinion.  Thin 
is  their  answer. 

Q»  What  were  yon  to  ask  of  tiiem  ?— if .  The 
goyernor*s  power  upon  this  oocaston.  Hiey 
laid,  the  governor's  power  extended  over  the 
and  ho  migfit  do  with  him  wtel  ko 
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pleased ;  and  if  he  chose  to  banish  htoiy  they 
would  answer  for  it  with  their  ears. 

These  i^efitlemen  are  themselTes  Mioor- 
qoiBsf-— Yes;  and  both  talk  Yery  good  Eng- 
lish. 

Court.  This  answer  yon  carried  back  to  the  ge- 
neral ? — A,  Yes ;  and  they  told  it  him  vivdvoce. 
The  chief  justice  civil,  upon  my  lia?ing  many 
doubts  about  it  myself,  and  saying  that  it  was 
not  quite  the  idea  of  Englishmen,  and  that  we 
had  not  any  such  law  in  England,  said  it  over 
and  over  again.  He  gave  me  a  piece  of  paper 
with  his  own  hand,  which  he  called  a  quota- 
tion from  the  law  of  that  land,  a  royal  order  in 
the  year  1500  and  something  else ;  a  positive 
order  from  the  then  king  of  Spain,  wherein  the 
king  says,  that  the  opinion  of  the  assesseur 
criminal  is  consultative  only  ;  that  the  governor 
may  be  guided  or  not  by  it,  as  he  pleased  ;  but 
not  so  in  civil  cases.  Although  the  governor 
is  absolute  in  regard  to  the  politics  and  oecono- 
mical  government  of  the  island,  it  is  not  im- 
proper, but  very  prudent  to  take  the  advice  of 
the  assesseur  criminal,  as  has  been  recom- 
mended by  the  king  of  Spain  to  the  governor ; 
although  it  must  oe  observed,  that  in  these 
eases  the  assesseur  only  gives  bis  advice,  and 
consequently  it  is  in  the  governor  whether  he 
will  follow  it  or  not,  and  is  not  decisive,  as  in 
civil  cases.  This  man  being  a  Minorqnin,  the 
governor  wanted  to  know  how  he  should  ap- 
prehend him,  no  officer  of  his  knowing  him. 
The  assesseur  criminal  said,  that  the  officer 
that  attended  him  as  tipstaff  was  an  old  fellow. 
Says  the  other,  "  You  shall  have  mine,  who  is 
a  young  able  man  :*'  and  be  was  apprehended 
by  the  tipsuif  who  walks  before  the  assesseur 
civil  every  day  of  his  life  when  he  goes  in  or 
out  of  court. 

How  long  was  he  kept  in  prison? — 1  do  not 
know ;  the  books  will  shew  it. 

Was  he  put  in  the  common  and  usual  prison  ? 
— ^There  is  no  other  prison  iii  the  arraval  of  St. 
Phillip's,  but  where  ne  was  put,  I  believe. 

Why  do  they  call  it  N°  1 P— 1  do  not  know. 

Cour^.  It  has  been  particularly  described  to 
me  and  to  the  jury  as  the  prison  where  capital 
offenders  are  confined,  and  is  called  N^  1 :  why 
is  it  called  N"  1,  if  there  is  not  some  other  pri- 
•on  ? — A.  There  are  gentlemen  better  informed 
of  the  castle  of  St.  Phillip's  than  I  am.  I  be- 
lieve there  is  no  other  prison.  That  may  be 
V^  t  room  in  the  prison. 

Cross-examined  by  Serj.  Gl^n. 

I  think  you  told  us  your  residence  in  Mi- 
noica  was  about  a  year  and  a  half:  who  was 
governor  during  the  time  of  your  residence  ? — 
Upon  our  arrival  there,  the  lieutenant-governor 
commanded ;  and  upon  our  arrival  the  com- 
mand devolved  upon  general  Mostyn. 

Then  the  command  immediately  devolved 
upon  him  P— Within  two  days,  or  so. 

And  the  other  two  days  Mr.  Johnston,  as  his 
lientenant,  commanded  f— I  believe  the  general 
came  there  on  Monday,  and  took  the  command 
an  Thunday.    Repocti  under  genend  John- 


ston's signature  that  tlie  governor  was  arrived 
made  it  necessary. 

Then  your  eiperienoe  of  the  laws  of  Mi- 
norca has  been  collected  in  that  residence?— 
That  is  all  I  know  of  them  in  the  world. 

Which  has  been  during  the  government  of 
governor  Mostyn  or  his  lieutenant.  Now  yout 
told  us,  that  the  proclamation  of  the  governor, 
with  regard  to  the  criminal  court,  was  thel 
same  as  a  law ;  and  you  distinguish  the  court, 
of  property,  which  regards  meicm  and  tuym^* 
from  it?— Unite. 

Do  you  mean  that,  without  any  limitation 
whatsoever?  Suppose  the  governor  intended  to. 
inflict  a  capital  punishment  upon  any  offender, 
must  that  law  be  obeyed  by  the  judges  ? — 1 
should  imagine  it  would.  It  is  only  my  ima*. 
gination,  ouerve. 

I  think  you  were  so  kind  befoK  as  to  tell  us, 
that  though  that  proclamation  came  out  but  the 
morning  before,  it  would  be  equally  obligatory 
upon  the  courts  of  justice? — I  understand  so» 

Now  this  mustastaph,  AUimundo,  sella  wine^ 
does  he  not? — He  makes  wine  of  his  own 
vineyards,  and  buys  grapes  of  other  people  to 
make  wine,  and  sells  it  in  the  arraval.  He  does 
not  sell  it  retail. 

That  was  a  regulation  of  governor  John- 
ston's ?— I  believe  so. 

I  wonld  ask  you,  whether  AUimundo  had 
not  a  lot  himself  to  sell  his  wine,  and  exclude 
every  other  person  ?— 1  tliink,  as  the  papers 
are  upon  the  table,  they  will  speak  for  them- 
selves. I  think  AUimundo  for  his  own  vindi- 
cation urgea^— - 

But  I  ask  you,  of  your  own  knowledge, 
whether  the  lot  did  not  mil  upon  him  ?— 1  be- 
lieve be  did  not  draw  any  lot  at  all ;  it  is  not 
the  custom  for  the  mustasuph  to  draw  lota. 

You  think  he  did  not  draw  lots  ?— No. 

You  did  not  understand  the  Minorquin  lan- 
gnag^e?— No. 

It  is  a  mixture  of  Italian  and  Spanish  ?— Yes, 
I  believe  so,  and  a  kind  of  bad  Spanish. 

You  have  told  us  of  the  two  interpreters :  I 
think  you  don't  recollect  exactly  the  words  the 
last  interpreter  said?  You  think  father  Segui 
was  gone  before  Fabrigas  said,  **  I  will  come 
with  a  petition  with  150  men,  or  backed  by 
150  men  ?"— I  cannot  be  sure  ;  I  think  it  was 
Vedall ;  and  the  more  so,  from  his  joining  with 
me  in  endeavouring  to  persuade  him  from  his 
intention. 

I  think  you  communicated  this  matter  to  tha 
governor  ?— Yes. 

Did  you  carry  Vedall  with  you  ? — No. 

Did  you  make  any  enquiry  after  the  150 
people?— No. 

You  yourself  were  the  person  that  reported 
the  conversation  to  the  governor  ?— Yes. 

What  time  did  you  write  this  paper? — 1 
iancy  the  memorandums  of  that  paper  were 
wrote,  1  should  think,  1  could  not  swear  to  it 
so  particulariy,  1  should  think,  within  an  hour 
of  every  one  of  these  transactions  happening. 

Then  I  take  it  tor  granteil,  that  this  is  a 
fidthfni  oopy  of  a  faithful  collection,  acoording 
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to  yoar  vanoiy,  witbio  mo  boar  and  hmlf  after 
■ach  traoaaetioD  ?— It  was  not  put  down  for 
the  poblic  eye,  but  to  refreab  my  own  mind. 

Then  you  did  not  put  down  any  thing  which 
you  did  not  believe  to  be  true? — ^No,  I  abould 
not  dream  of  •uch  a  tiling. 

How  long  after  did  you  communicate  to  the 
governor  what  Fabrigaa  bad  aaid?— I  never 
was  longer  between  communicatinfl:  to  Fabrigaa 
whal  the  governor  said,  and  to  the  governor 
what  Fabrigaa  said,  than  going  from  this  wall 
to  thai ;  unless  the  governor  was  not  arrived 
in  the  morning,  and  1  waited  his  return* 

Then  you  could  make  no  mistake  of  what 
Fabrigaa  had  said.  You  communicated  to  the 
governor  what  you  put  down  :  vou  are  sure 
TOO  are  uAder  no  mistake  on  that  head  P— I 
Know  J  might  mistake. 

But  I  do  not  ask  you  about  any  mii-spelling 
or  misdates,  but  the  effect  of  the  conversation  ? 
—Upon  my  soul,  I  believe  so. 

Seri.  Glynn,  Then,  Sir,  I  will  read  it.-» 
*'  The  same  day  JMr.  Fabrigas  came  for  an  aa- 
swer  to  bis  petition,  and  told  the  governor's 
secretory  he  should  come  the  next  day  with  a 
petition  of  people  concerned  in  gra|>e8  and 
Tines,  which  they  will  sign  and  come  with 
themselves,  to  the  number  of  150." 

Seij.  Glynn.  I  desire  it  may  be  read  ;  but  I 
won't  ask  Mr.  Wright  any  more  questions.-— 
(It  is  read  by  the  Associate.) 

Mr.  Feciham.  Pray  read  the  next  para- 
graph. 

As90ciat€.  I*  On  Wednesday  the  1 1th  the 
governor,  having  the  field  officers  in  and  near 
Habon  wuh  him,  received  a  memorial  from 
four  meo,  signed  by  persons  of  St. 

Phillip's,  desiring  the  old  practice  might  be 
pursued :  to  which  he  answered,  that  ttie  four, 
men  should  return  home,  and  behave  them- 
selves  as  good  and  peaceable  subjects  to  bis 
msjesty  ought  to  do.'' 

Mr.  Lee*  Your  lordship  will  give  me  leave 
to  ask  upon  this  paragraph  a  question  of  Mr. 
Wright.  You  saj'  there  were  four  men  came 
with  a  memorial  signed  by  persons  of 

Si.  Phillip's,  desiring  the  old  practice  might  be 
pursued:  did  you  see' that  memorial ?—X  1 
did. 

Can  you  take  upon  you  to  .affirm  by  what 
number  it  was  signed?— I  shall  speak  merely 
from  memory,  for  (hey  were  all  scratches :  I 
do  not  believe  there  were  ten  names  legible  to  it. 

What  number  of  signatures  were  there  upon 
this  paper  ? — I  have  already  said  1  really  and 
upon  my  word  do  not  know* 

Were  there  nearer  150  or  100  P — It  is  mere- 
ly a  Hiatter  of  memory  ;  there  were  from  41 
to  4r,  I  believe. 

Now  can  you  take  upon  you  to  affirm,  that 
there  were  not  more  people  signed  this  me- 
morial than  had  signed  the  memorial  for  the 
new  institution  P 

Cottrt.  I  understond  it  is  in  the  report. 
There  is  m  report  of  the  assesseur  civil  and 
"Df,  Oliver,  that  93  were  for  governor  John- 
ston's institution,  and  41  for  we  old  r^ula- 
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tioB ;  6  appeared  to  be  indifferent,  and  4  want* 
ed  aome  alterations  of  their  own. 

Q.  There  were  90  odd  for  the  new  institu* 
tionP— -^.  My  memorandum  says  so. 

Can  you  tell  me  whether  there  were  or  were 
not  upon  this  memorial  which  was  brought  by 
the  iour  men,  the  signatures  or  requesto  of 
more  or  less  than  Uiat  number  for  the  old  in- 
stitution ?— I  have  aheady  aaid  ten  times,  Uiat 
I  cannot  toke  upon  me  to  asccrUin  the  number 
of  signatures  upon  this  last  memorial ;  but  I 
do  know  Allimundo  proved  many  of  them  to 
be  false. 

You  know  that  is  not  an  answer  to  my  quet- 
tioo.  I  did  not  ask  yeu  what  were  the  number 
of  men  that  signed  this  memorial :  I  don't  meao 
yon  ahould  answer  with  that  precision,  whether 
46,  50,  or  150 :  but  my  question  is,  whether 
you  can  toke  upon  you  to  affirm  at  this  distance 
of  time,  that  the  memorial  which  was  brought 
by  four  men  was  signed  by  more  or  less  thaa 
90  P — 1  can  say  no  more :  if  I  knew,  I  would 
tell  you.  I  looked  at  the  memorial,  it  was  full 
of  crosses;  and  what  makes  me.  thiok  it  waa 
between  forty  and  fifty  was,  because  I  count- 
ed it. 

Then  yon  did  count  itP— I  did  b^in  to 
count  it. 

Did  you  proceed  to  count  them  through?— « 
What  signifies  answering  that  P 

Because  1  expect  an  answer.  What  signi*^ 
fies  Counting  numbers,  and  not  going  through 
it? — I  wish  your  head  was  capable  of  reUining 
every  little  circumstance  of  no  consequence. 

Court.  The  gentleman  means,  whether  yoa 
have  now  such  a  certain  recollection  of  the 
number  of  signatures  upon  that  paper  as  to  say, 
whether  there  were  more  or  less  than  90  ^— 
A.  I  don't  recollect  any  thing  but  one ;  that  is, 
that  I  began  counting;  any  other  circum« 
stonces  that  shall  lead  me  to  the  number,  whe«^ 
tber  I  leit  off  at  40  or  what. 

We  understand  that  a  considerable  majority 
signed  this  very  memorial — we  want  to  know 
that  fact?— Every  attention  was  employed, 
every  argument  used,  and  every  possible  means 
was  tokeu,  for  finding  out  the  true  sense  of  the 
inhabitants;  and  amidst  the  various  methods 
taken,  there  did  not  appear,  when  enquired, 
into  fairly  and  honestly,  to  be  one  in  ton  of  all 
the  uamea  that  were  presented  to  the  general 
in  support  of  Fabrigas's  complaint.  Mr.  Alli- 
mundo was  supposM  to  be  a  man  that  would 
produce  the  truth.  The  fort-miyor  was  sent  to 
examine  with  him. 

Mr.  Lte,  The  serjeant  will  tell  yon,  that  is 
no  evidence  at  all.  I^t  me  ask  you,  when  thin 
particular  paper  was  copied  that  1  have  in  my 
hand  P— ^.  As  soon  as  1  was  at  leisure  to  & 
it  myself. 

When  was  tbie  particular  paper  copied  ? — I 
have  said  half-a-dozeu  times,  as  soon  as  1  had 
time  to  put  all  the  bits  of  paper  together;  in« 
stantly. 

Was  this  paper  copied  from  a  memorial  in 
which  thia  nnmber  ia  stoted  blank  as  it  is  here, 
or  have  you  that  original  memorial  by  youf 
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hk  wKoie  poMMsion  wu  that  memorifel^-Not 
in  mine. 

To  wbotti  WW  it  giteii  ?-^I  tbEbk  to  eoloael 
Hftckellar. 

He  wat  efi  officer  of  the  ^OTernor*i? — Com- 
mander  n  chief  of  the  corps  of  eogptneen. 

So  he  had  the  poesestioa  of  that  memorial, 
the  oooteote  of  which  yea  have  stated  by  blank 
persona  ?— All  I  can  recollect  of  that  particular 
memorial  that  yo«  apeak  to  is  this,  that  four 
pe6pte  brought  it;  it  is  a  bard  thing  to  be 
pianed  down  to  such  a  thing  as  that.  The 
mustastapb  himself  was  present.  I  think  col. 
Mackellar  wu  talking  of  this  memorial:  I 
think  I  bad  it  out  of  his  hand,  and  was  going 
to  read  it,  and  count  it.  1  believe  be  or  Alii- 
inundo  took  it ;  and  I.  belief  e  Allimnndo  took  it 
home  to  confute  many  of  thenatnes,  which  be 
did  afterwards. 

And  that  you  cooceiTe  to  he  the  reason  why 
you  did  not  get  throogh  them,  why  yon  did 
aot  proceed  to  tell  the  number  ?— I  should  be- 
Ueve  so,  upon  my  word  and  honour. 

Yon  do  still  take  upou  you  to  affirm  that 
thei«  was  nothing  like  the  number  in  this,  that 
there  were  for  the  other  reguktionP— I  did  not 
Attempt  to  say  such  a  thing. 

Upon  the  inspection  you  then  bad,  you  can- 
not take  upon  you  to  affirm  that  f— I  have  told 
you  all  I  luiow  of  it:  I  fancy  there  was  much 
leas. 

Serj.  BurUnd.  Yoo  were  asked  about  the 
Ucut.  governor  being  general  Mostyn's  tieut. 
governor;  I  believe  the  governor  does  not  ap- 
point  bis  own  lieut.  governor? — A.  No. 

I  believe  those  regulations  n^ade  by  general 
Johnston  were  some  years  before  general  Moo- 
tjn  was  governor  ?— The  date  wilt  shew  it. 

t  suppose  about  175S  P— O  no ;  since  that. 

J  meant  176S  P— I  believe  prior  to  the  exe- 
cution of  the  oCBce  of  mustastapb  by  Mr.  Alli- 
uundo. 

'  fhrior  to  the  time  Mr.  Moetyn  was  made  go- 
voraorP'^Yes. 

•  You  were  asked  a  good  deal  about  that  me- 
morial that  had  these  crosses  upon  it :  yon  said 
Allimondo  took  it  away  with  biro  in  order  to 
confute^'  ■  I  know  be  had  it ;  I  don't  know 
whether  he  took  it  away. 

Had  the  governor  any  reason  to  apprehend 
that  those  names  at  the  bottom  of  that  memo- 
rial were  not  put  there  by  the  persons  P—- Yes, 
he  had  reason  to  believe  it 
'  Did  he  enquire  into  it  P— -Yes. 

What  was  the  result  of  bis  encpiiry  P---The 
Import  made  to  him  was,  that  a  certain  number 
of  their  names  were  abaolutely  forged ;  that 
the  hands  of  others  were  obtained  under  a  sop- 
positi6o  that  the  metkiorial  rebted  to  oil. 

.  Ccurts  Yoo  said  joat  now,  that  upon  a  strict 
onquiry  there  did  not  appear  above  one  in  ten ; 
did  you  yourself  make  enquiry  of  what  waa  the 
meral  aenseof  the  inhabitants  P-^-il.  To  every 
hody,  and  with  every  bo<ly  that  could  possibly 
give  me  information;  and  from  the  general 
oooversatlon  I  had,  K  did  not  appear  to  me  that 
tkera  was,  i  mightsay  one  in  twenty  thai  evtf 
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wished  it;  and  it  would  be  wOrth  your  lord^ 
ship's  atleuiioti  to  see  what  theao  regulations 
are. 

Court.  Then  by  the  generaPs  direction  you 
made  the  strictest  enquiry  you  possibly  could, 
to  see  what  the  sense  of  tb^  people  might  be, 
and  did  not  find  above  one  in  ten  that  wished 
for  this  alteration  that  Fabrigas  desired  P— J.  I« 
according  to  my  own  opinion,'  give  a  great  al- 
lowance when  I  say  thiSu 

Did  you  inform  the  governor  of  this  ?-^When 
I  use  the  word  report,  I  don't  mean  an  idio 
story  picked  up  from  one  or  other,  but  a  mili- 
tary  term,  an  answer  to  the  enquiries  made  by 
the  governor. 

Then  the  intelligenoe  you  conveyed  to  tbo 
general  was,  that  the  opinion  of  by  for  the 
greater  majority  was  against  this  rabrigas's 
desire P— 'All  almost:  1  save  ray  oath  by  say- 
ing almost,  but  there  was  aliiost  all. 

John  Pl^del  sworn. 
Examined  by  Serj.  Walker, 

Q.  Yoo  were  aid-de-eamp  to  general  Mostyn, 
I  believe  P— J.  Yes.  ' 

Upon  the  9th  of  September  1771,  give  aft 
account  of  what  you  know  of  this  sfTair  when 
Fabrigas  came  to  the  governor's  P— He  asked 
me  to  see  the  governor  in  the  morning.  I 
told  him  he  could  not  then  see  the  go* 
vernor,  but  I  waa  aid-decamp  to  the  go- 
vernor, and  any  favour  or  any  thing  be  had 
for  the  governor  I  was  ready  to  receive, 
Afler  a  little  hesitation  he  gave  me  a  paper,  ^ 
memorial :  he  desired  at  the  same  time  I  would 
inform  the  governor  that  he  should  come  tho 
next  day  forma  answer;  he  said  be  should 
coitte  accompanied  by  900  or  950  of  the  inhae 
bitants  of  St.  Phillip's. 

Two  hundred  or  250  P—1  don*t  exactiy  r«^ 
member  the  words. 

Waa  that  all  the  conversation  you  had  with 
him  P— Yes.  I  immediately  acquainted  tho 
governor  with  this  message:  I  read  the  me- 
morial to  the  governor  immediately,  and  in- 
formed the  governor  of  what  he  had  said  to 
me.  I  think  it  was  that  day  the  governor  sent 
to  the  field-officers  of  the  garrison  and  to  tho 
commanding  oflicers  of  the  corns,  to  meet  at 
his  house  the  next  day,  in  oraer  that  they 
might  be  witnesses  of  the  manner  in  which  bo 
ahould  receive  this  Fabrigas  and  the  people  ho 
mentioned  to  come  along  with  him.  Only 
four  men  came  the  next  day,  and  brought  • 
memorial. 

Were  any  of  the  commanding  officers  there  f 
—Yes ;  I  think  all  the  commanding  officer! 
were  there  when  these  men  came. 

What  were  the  sense  of  the  commanding 
officers P-~I  think  the  sense  of  the  commancU 
ing  officers  was,  that,  in  short,  this  man  should 
be  taken  up. 

Why  wonid  they  take  him  up  P— As  a  trou* 
blesome,  Seditious,  and  dangerous  penon  in  the 
island.  The  governor  mentioned  to  me,  that 
hi  had  consulted  the  chief  Hinorqiuo  judges  of 
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the  Mbad.  I  Iiimw  h«  bwl  eowvUed  them, 
which  ooiroboratMl  th«  opioioa  of  the  field- 
%tSo9n  UiM  vere  there  Mteadio^. 

Who  is  this  Mr.  Fabrigas  ?— >Ao  inbabiUuit 
ef  Um  aif^Tal  of  8t  PhilUp's. 

Of  Uwi  4iitnct  thai  doss  Mt  belong  to  the 
four  where  there  are  jarato  P^-Yiiy  and  is  ekMH 
b J  Um  glacis  of  the  fort. 

Whd^  has  he  Ibera  any  pronerty  P— His 
father  is  alire ;  be  tahes  care  or  bia  father's 
▼ineyards,  i  beUeve.  That  is  all  the  property 
he  has. 

That  is,  the  liberty  of  working  io  hm  father's 
fiaeyard  ? — 1  belie?  e  so. 

What  sort  of  a  character  does  he  bear  there? 
—He  is  generally  supposed  to  be  a  seditions, 
torbuleot  nan ;  that  is  the  general  character 
of  the  man.  General  Mostyn  is  ?ery  fkr  from 
being  a  tyrannical,  overbearing  man.  I  bad 
more  opportnnity  of  knowing  him ;  I  served 
immediately  under  him  the  greatest  part  of  the 
last  war. 

A  oMn  of  temper  and  humanity  P-^Yes, 
f  cry  much  sOb 

Cross-examined  by  Mr.  2>€. 

Q.  Yon  were  aid-de-camp  to  general  Mos* 
tyn  ?^A.  Yes. 

Do  yon  remember  Fabtigas  declaring  that 
next  day  he  would  come  accompanied  #itb 
«50menP-..Yea. 

Do  you  know  whether  there  bad  not  been  a 
dispute  asDoogst  the  inbabitantSt  and  upon 
which  side  there  was  a  oM^rity,  whether  for 
%hf  new  or  old  regulations?— 1  cannot  tell. 

What  were  these  S50  men  to  come  for  ? — I 
imagined  it  was  to  give  weight  to  the  petition. 

Do  you  conceive  that  the  object  of  Mr.  Fa- 
bricks  was  IO  bring  200  or  S50  men  that  were 
of  his  opinion  to  give  weight  to  his  request?— 
Yes. 

Uy  learned  friend  thought  he  meant  to  at- 
lack  the  garrison  of  St.  Phillip's.  You  did  not 
apprehend  he  meant  to  take  the  garrison  of  St 
Phillip's,  that  stood  out  against  the  whole  force 
of  France  for  a  considerable  time,  and,  by  the 
bve,  naigbt  have  stood  out  a  great  while  longer  ? 
You  did  noi  understand  that  be  was  to  come 
at  the  bead  of  these  armed  peasants  ?— Not  of 


Omrt.  You  apprehend  he  was  to  bring  these 
people  to  shew  ihere  were  so  many  people  to 
back  his  petition P—^l.  Mo;  I  apprehend  he 
\  m  mob  that  voabl  breed  confusion  in  the 


garnsoo. 

Whether  yon  understood  that  he  meant  to 
bring  these  200  oeople  to  oceaskm  and  raise  a 
tumult,  or  whether  he  pMant  to  bring  so  many 

rple  la  ahew  they  favoured  bis  j^tition  ?— 
asany  people  together  in  a  garrison  would 
bned  confusion. 

CaurL  What  did  you  understand P^il.  I 
leally  tbeugbi  he  meant  U^  give  weight  to  his 
petition. 

Had  you  heaid  al  the  time  that  Fabrtgas 
apoke  of  bonging  SOa  or  S50  of  his  fnends-* 
had  yM  heaM  nTai^  diapuli^  wbalker  there 


vera  more  of  one  opinion,  or  more  of  the  ether.; 
or  had  it  been  awerted  that  the  people  in  ge* 
neral  of  the  armval  of  8t.  Phillip's  were  con« 
sentin^  to  the  new  regoUlions?— 1  think  the 
people  in  (general  wIsbMl  to  bare  the  old  iegu« 
iation  continued ;  I  took  it  in  that  light 

What  do  you  mean  by  tbe  old  custom  I  the 
custom  Fabrigas  contended  for,  undcff  the 
order  of  council  in  175«  ?— Yea. 

1  dare  say  the  seijeant  will  not  ackaowledfe 
that  you  mean  thai 

Serj.  Davy,  No  more  he  does. 

Omrt,  Jjhk  you  mean  by  the  old  costem* 
that  which  was  settled  by  governor  Johnston  f 
— A.  I  do;  it  was  some  years  before  genesal 
Mostyn  eame  to  the  island . 

Court.  Or  do  you  mean  a  custom  that  waa 
before  tbe  order  of  1768  ?— ^.  1  do  not 

Mr.  Lee.  Then  am  1  to  understand  you,  that 
yon  think  tbe  migority  of  people  were  agaiaal 
the  opinion  of  jlir.  Fabrigas  ?A4.  That  ia  my 
opinion. 

Do  yon  recollect  that  having  been  alledged 
to  governor  Mostyn  as  the  general  opinion  P-^- 
Yes. 

Do  TOO  rec<dlect  that  having  been  aHedged 
to    Fabrigaa,  that  tbe  popular  opinion 
against  him  ? — I  don't  exactly  rec  " 


i  exactly  recollect. 
Bt  that  the  very  end 


Don't  you  reoollect  that  tbe  very 
bad  in  view,  and  professed  to  have  in  view,  ia 
bringing  a  number  of  his  friends  and  a  niioa* 
ber  of  people  concerned  in  vineyards  to  present 
this  memorial,  WM  for  tbe  purpi«e  of  eonvino- 
ing  the  general  that  a  majority  of  people  were 
with  him,  and  not  against  lum?— 1  suppose  he 
must  mean  so. 

Did  not  you  understand  him  so  at  that  tiaaeb 
when  he  talked  of  bringing  a  memorial,  and 
coming  accompanied  by  SOO  or  2b(0  men  ?  Did 
not  you  understand  him  to  mean  that  anch  a 
number  of  people  that  were  conoerned  in  the 
wine  trade  and  in  the  produce  of  vineyards 
would  come  and  sig;nify  that  to  be  their  inle»« 
lion  ? — ^Certainly  be  meant  so^ 

Were  you  present  when  tbe  four  men,  nel 
the  900  or  350,  came  with  tbe  aefliorial  sign* 
ed  by  others  ?— I  was. 

Waa  that  memorial  ever  in  your  handaP^*! 
don't  remember  ever  having  it  in  my  haada.  I 
saw  it  in  eoloqel  MackeUar's  hand,  tbe  ebtef 
enjBirineer,  when  he  questioned  theaa  about  it  i 
and  these  very  people  seemed  shooKed  when 
he  explained  to  them  the  tenor  of  the  mffaasriak 
It  waa  wrote  in  English,  and  they  seemed  not 
to  understand  the  import  of  it 

They  were  MinorquioaP — Yes. 

Can  you  tcU  me  what  number  of  aignatflree 
were  in  that  memorial  P— 1  cannot  goesa  at  its 
I  ahould  think  much  about  50  or  60^  but  nan* 
not  guess. 

You  did  not  oount  them  al  all  P—{i4 

Bobcri  IftMboa  swern« 
Exammed  by  Mr.  Bulhr. 

Yea  were»  I  belief e,  fi>rt-ad}Qtanl  ali  tUtf 
tiMf^Yask 
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Was  any  application  made  to  you  by  the 
«i?il  tnagittratea  P^Yea  ;  the  rooatastaph  of 
St.  Phillip's  came  to  me  on  the  lOtb  ur  11th  of 
6eptembfr,  and  told  me,  upon  reading^  some 
orders  of  ffeoeral  Moatyn,  that  FaSrin^as  said 
he  would  come  with  a  mob,  and  aaid  they  were 
Ball  and  void,  and  they  wouid  see  better  daya 
to-morrow. 

Mr.  Peckham,  You  need  not  mention  what 
themuatastapb  told  you  ;  that  is  not  regular. 

Cmiruelfor  Defendant.  That  ia  the  regular 
method  there. 

Mr.  Peckham,  It  may  be  reg^olar  there,  but 
it  ia  very  irregular  here,  and  cannot  be  admitted 
aa  eridence* 

Mr.  Just.  Gould,  I  should  be  glad  to  know 
liow  the  governor  can  he  apprized  of  any  dan- 
pr,  unless  it  ia  by  ane  or  other  of  his  officers 
informing  him  there  ia  likely  to  be  auch  and 
ioch  a  thing  happen  ?  I  auppose  be  gives  the 

S»remor  an  account  of  what  he  has  heard,  then 
effovernor  makes  an  enquiry  into  the  matter. 

Blr.  Peckham,  Hearsay  is  no  eviilence. 
Besides,  the  mustistapb  ia  an  interested  and  a 
prejudiced  peraon ;  at  least  he  appears  sp 
throughout  the  different  parta  of  this  cause. 
Kow  can  what  he  has  said  in  Minorca  to  thia 
witnesa  be  admitted  as  evidence  here?  The 
mustastaph  is  living;  why  don't  they  produce 
him  ?  If  they  bad  brought  him  here,  we  should 
have  his  evideuoe  on  oath,  and  could  cross-exa- 
mine him  to  the  Imcts. 

Omrt,  We  do  not  take  it  for  granted  that  it 
w  Mlly  80 ;  only  that  this  gentleman,  hearing 
of  thia,  tella  the  governor. 

Mr.  Lee.  It  la  no  evidence  of  the  fact:  if 
you  mean  it  only  as  a  report,  we  do  not  object 
to  it. — A,  The  muataataph  told  me,  that  upon 
ffiving  out  some  orders  to  the  inhabitanta  ofSt. 
Phillip'a,  aome  ordera  relative  to  the  aelling 
wine  in  8t.  PhilKp'a,  he  came  with  a  mob,  and 
•aid,  •«  It  ia  null  and  void,  and  we  will  aee 
hettw  things  to-morrow."  He  further  aaid, 
that  if  there  were  not  aome  immediate  meaanres 
taken  with  this  Fabrigaa,  he  was  afraid  of  the 
consejueoce,  the  riaiog  of  the  people. 

This  was  enough,  fshould  think,  to  give  an 
alarm.  Did  you  acquaint  the  governor  of  it  ?^ 
Yea,  1  did. 

What  waa  done  after  that  ?  Did  the  gover- 
nor call  you  together  P— I  waa  not  privy  to 
what  the  governor  did  in  conaequence  of  this ; 
my  post  was  two  miles  off. 

Gmrt.  Gentlemen  of  the  jury,  then  all  this 
comes  to  nothing ;  he  proves  no  fact — 

Seij.  Daspy.  No:  thia  ia  to  introduce  the 
next  evidence,  of  the  governor  summoning  the 
•fficers  together. 

You  knew  this  Pabrigas;  what  was  his  be- 
haviour in  the  island  ?•— Extremely  troubkaome, 
as  was  represented  to  me:  there  never  waa  any 
objectMu  to  governor  Johnaton's  regulation  tm 
by  this  nian.  Governor  Jobnatoo  did  this,  be- 
cause the  wipe  used  to  turn  sour,  by  every  body 
being  allowed  to  aell  wine  at  a  time :  they  dia- 
treased  one  another  by  opening  too  many  caaks 
at  a  time.    The  geoeral  made  this  regolatm. 


in  order  that  no  more  might  be  opened  at  a 
time  than  could  be  sold  before  it  was  sour. 

Court.  I  chose  to  h^ar  the  reaaon  and  foun- 
dation of  the  regulation. 

Q.  What  is  the  consequence  of  that  among 
the  soldiers  P — A.  Disorders  of  different  kinds, 
fluxes  and  the  like. 

Court,  There  being  no  cellara,  I  auppose 
they  could  only  buy  from  hand  to  mouth. — A, 
In  general  they  are  open  aheda;  they  arc 
hardly  better  than  sheds. 

Q.  Did  that  produce  any  disagreementa 
among  the  aellers  themselves,  that  ti^y  under- 
sold each  other  ? — A,  Some  poor  people,  that 
had  but  little  wine,  were  almoat  starved :  the 
several  yeare  after  governor  Johnston  made  this 
regulation,  there  never  waa  known  to  be  a  cask 
aour. 

Court.  I  waa  rather  apprehensive  that  thia 
might  enhance  the  price. — A.  The  price  waa 
never  raised  upon  that  acoount. 

Mr.  Butter,  There  was  an  afforation  price. 

Mr.  Lee.  Yea ;  but  thia  waa  a  liberty  of 
selling  below  li.—A.  The  town  of  St.  Phillip's 
was  divided  into  four  diviaiona,  and  four  peopla 
uaed  to  aell  at  a  time. 

Colonel  Patrick  Mackellar  awom. 
Examined  by  Serjeant  Davy. 

Were  you  at  the  garriaon  in  Minorca  in 
1771 P— Yea. 

Did  you  know  Mr.  Fabrigaa  before  the  time 
of  hia  being  appretiendedP— I  have  known  bins 
by  character  a  great  while ;  they  called  him 
Red  Toney. 

You  happened  to  say  you  knew  him  by  cha- 
racter ;  what  was  the  character  he  bore  P — A 
very  bad  oue  ever  since  I  have  been  in  the 
ialand,  and  for  aome  time  before. 

Of  what  sort  P^He  waa  aediiious,  trouble- 
some; a  drinking,  gambling  fellow;  aai  up  of 
nights   with  low-lite   people ;   and    he  kept ' 
women. 

In  short,  he  is  a  man  of  ao  ordinary  charac- 
ter?—Yes. 

But  the  character  that  I  wanted  chiefly  to 
be  informed  about  was,  concerning  his  obedi« 
ence  to  government,  whether  he  is  a  turbulent 
roan  P — I  have  had  many  complainta  of  him 
from  two  roustastapha,  when  I  have  been  com- 
manding officer  of  the  garrison. 

How  long  have  you  been  there  P— I  waa  one 
of  the  firat  that  went  there  when  the  ialand 
waa  restored  after  the  last  war,  and  had  been 
there  a  good  many  yeara  before.  I  went  first 
in  1796,  and  left  it  in  1750.  I  went  in  May 
1763,  and  remained  there  till  Mav  laat. 

Then  you  must  be  pretty  well  acquainted 
with  the  lawa,  and  government,  and  eonatitatioD 
of  thia  country  P— I  have  a  good  dealof  know« 
ledge  of  it,  aa  much  as  a  military  man  can 
have;  wecannetstody  thcsethhtgaaslawycn 
do. 

Pray  is  there  not  a  dblriet  they  caU  by  the 
name  of  the  arraval  of  St.  PMIlip*^  P— Yea. 

Iloirftr  itthatP««ltis  CBdoaed  by  a  lhi# 
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will  OB  ime  nde,  and  sarroondcd  by  water  on 
the  other. 

Pretty  near  to  the  fort  f— Witbb  a  muaket- 
sbot. 

Thk  dittriet  within  this  line  ii  called  the  ar  • 
raTal  of  St.  Phillip's  r—Yea. 

What  do  von  mean  by  the  word  royalty  ?— 
It  is  where  tne  goTemor  baa  a  greater  power 
than  any  where  else ;  where  the  jndgea  of  the 
isbad  cannot  interfxiae  their  authority  or  power, 
hot  by  his  permission ;  and  people  of  the  arra- 
tal  bare  particular  pririlegcs  on  that  account. 
The  jnma  cannot  coDTene  any  penon  to  ap- 
pear before  them,  but  by  the  goremor's  appro- 
nation,  within  the  arraTal. 

It  is  not  ao  in  the  other  parts  of  the  island  P 
—No. 

You  twTe,  I  beliere,  in  the  other  parts  of  the 
isbmd,  officers  called  inrats? — Yes. 

Is  there  any  such  m  the  arraTsl  P— No ;  the 
mnstastaph  is  the  only  magistrate  there. 

Then  there  is  an  officer  within  this  roytlU, 
within  this  arraval,  called  a  rouslastaph,  who 
is  the  only  magistrate  thereP— -Yes. 

In  other  parts  of  the  island  there  are  other 
magistrates  of  different  names,  jurats  and  ao 
forth  ?— Yes, 

Wltomis  the  mnstastaph  of  the  arraTal  of  St. 
Phillip's  appointed  by  P— Tbegofemor ;  or  com- 
namler  in  chief,  when  there  is  no  goTernor. 

Does  he  displace  him  at  his  pleasure P — Yes. 

What  is  the  office  of  mustastaph  ?— He  takes 
care  of  the  weights  and  measures  of  markets ; 
takes  an  account  of  all  the  wine  that  is  made, 
and  of  the  expenditure  of  the  wine ;  and  settles 
any  fittle  dimnles  among  the  inhabitants,  in 
what  the^  call  the  first  instance. 

What,  is  that  with  regard  to  the  affbration, 
or  settling  of  the  price  of  the  wine  P— -That  is 
done  by  tne  magistratea  at  Mahon.  The  ma- 
gisttntea  of  Manon,  as  they  do  e?ery  where 
ebe,  set  a  price  upon  the  wine,  which  they  call 
an  aflbration  or  market  price,  and  the  arraval  of 
8t.  Phillip's  is  always  ruleil  by  the  affiiration  at 
Mahon ;  the  magistrates  at  Mahon  do  not  put 
tbepricenpon  it,  but  it  is  always  adopted. 

Who  is  the  officer  that  in  point  of  form  settles 
the  affbration  price  ?— There  are  different  prices 
in  different  terminos,  but  that  is  governed  by 
the  price  that  is  fixed  at  Mahon.  Mahon  ia  the 
nearest  district  to  St.  Phillip's. 

Who  is  the  person  that  m  point  of  form  does 
ao  adopt  itP— The  mustastaph  is  the  officer 
that  does,  and  he  only  signifies  what  the  price  is. 

He  is'tbe  trumpet,  the  mouth  by  which  they 
vnderstand  what  is  the  afforation  price,  he 
being  regulated  and  goTemed  by  the  affora- 
tion at  Mahon  P— Yes ;  the  price  that  is  paid  at 
Mahon  is  always  paid  at  St.  Phillip's. 

What  is  the  general  law  P  Are  the  Minor- 
^ins  governed  by  the  English  or  Spanish  law, 
or  what  sort  P— They  always  plead  the  Spanish 
lawa»  as  it  was  settled  by  the  treaty  of  Utrecht; 
boi  when  the  English  laws  are  oonvenient  for 
them,  they  plead  them. 

So  that  which  Is  convenient  they  will  plead, 
tboae  that  aielMrt  ittitable  p.«Ycs« 
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But  which  is  the  law  that  most  preratis  P— 
The  Spanish  law.  When  the  island  was  given 
up,  1  believe  nothing  at  all  was  settled  with  re- 
lation to  them,  and  therefore  we  were  sop* 
posed  to  receive  them  upon  the  same  footing 
that  the  French  had  them ;  but  since  that  time 
they  made  interest  at  home  to  restore  to  them 
the  same  laws  and  privileges  that  took  place 
before  the  island  waa  taken,  that  is,  the  Spa« 
nish  laws. 

Were  you  there  when  the  place  was  taken  by 
the  French  P — No ;  I  was  in  America. 

Pray  what  is  the  temper  of  the  Minoroninaia 
general  P  Are  they  well  aff^Boted  to  the  Englieh 
government  P--Some  are  wtry  well,  1  believe ; 
others  are  not  so. 

Pray  do  you  remember  the  occasion  P  were 
you  one  of  thoae  that  were  invited  to  meet  go- 
vernor Moatyn,  with  the  other  gentlemen,  npoo 
the  occasion  of  being  consulted  about  Mr.  Fa^ 
brigas  P— I  was,  once  or  twice. 

Had  you  been  acquainted  that  it  was  a  osat- 
ter  of  public  notoriety  of  what  had  happened 
with  regard  to  Fabrigaa  P— 1  have  been  at  the 
presenting  several  memorials  to  the  governor. 

Did  you  hear  of  the  report  of  whi2  had  pre* 
vailed,  the  general  Ulk  of^the  place  P— Yes. 

What  was  the  universal  opinion,  if  there  waa 
but  one  P  or  if  there  were  variona  opinions^ 
what  waa  the  opinion  of  yon  and  the  rest  of  the 
gentlemen  that  were  called  in  P— The  opinion 
of  the  other  gentlemen  as  well  aa  my  own 
was,  that  he  was  a  very  dangerous  ano  tron* 
blesome  man.  By  bis  fbrmer  history,  and 
from  some  anecdotes  of  those  times,  it  waa 
thought  a  very  unsafe  thing  to  let  him  ha  at 
liberty ;  that  it  wonid  be  a  right  thing  to  take 
him  up,  and  bring  him  to  punishment,  lest  hsL 
who  was  a  man  very  likely  to  be  practised 
upon,  would  take  other  measures  productive  of 
mischief* 

What  waa  agreed  upon  P— It  waa  in  loose 
cenversatMU  thought  best  that  he.  ahoold  be 
banished. 

According  to  the  practice  of  former  timea,  do 
you  remember  a  practice  of  that  kind  having^ 
been  done  P — I  have  heard  of  several ;  when 
the  English  were  in  possession  of  the  island,  aa 
well  as  when  the  Spaniards  were. 

Mr.  Lee.  This  is  proving  a  prescription.-^ 
A,  1  tellyou  what  I  nave  heard. 

Seij.  Glynn,  It  is  impossible  that  it  can  be 
admitted :  if  be  had  known  an  instance,  be 
miffht  have  mentioned  it. 

Ikkft.  It  is  one  question,  whether,  according 
to  the  exigence  of  the  case,  the  gimeral  might 
inffiot  this  banishment  P  and  another  thing, 
whether  it  is  the  ordained  law  established  lU 
such  a  case  to  be  applied  to  such  behaviour  P 
Now,  if  you  go  into  a  usage  of  that  kind,  yot 
must  prove  particular  facU,  not  produce  this 
gentleman  to  say  be  baa  beard  such  things :  it 
docs  not  follow  from  hence  that  this  might  ba 
theproper  punishment. 

•  Ben,  Davy,  Yon' have  known  general  Moa- 
tyn, 1  believe,  a  great  while  P— J.  Only  since 
he  became  goveraor  of  tba  island* 
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T  wiih  to  know  of  you*  wbtt  if  Ufcharaflter 
and  belwTioiir  ?^I  alwayi  betrd  a  charietor  of 
him  w  a  food  officer*  a  polite,  well-bred  mao, 
tbai  Gamed  bi*  ciomwiand  io  tbe  genteekst 


la  boa  ntn  of  bnmaaitjr,  or  ratber  ferocity  f 
—I  alwaya  aodentood  bim  to  be  a  mao  of 
great  boaaoity. 

Croas-emnined  by  Mr.  Xef. 

Q.  Yon  lay  tbe  general  opinion  of  tbe  field- 
officers  was  askedf  of  which  you  are  one?-* 
4.  ]  do  not  believe  tbe  general  opinion  was 
Hskcd ;  I  believe  it  was  private  conversation. 

Did  general  Mostyn  then  call  for  your  opi- 
nion, or  tbe  opinion  of  anv  other  general  officer, 
lonching  what  be*  sboold  do  to  Fabrigas  ? — 
Afterwards  we  thought  upon  the  subject. 

After  tbe  man  waa  gone  to  Cartbageoa?-* 
The  same  day,  perhaps  an  hour. 

The  same  day  you  were  assembled  there  ?«<- 
Yes. 

The  day  that  Fabrigas  had  spoken  of  asr 
^ismbling  a  number  of  his  friends  together,  tbe 
general  sent  to  convene  a  body  of  you  f^Yes. 

dmrt.  You  were  a  field-officer  ?— ^.  Yes. 

Did  yoo  and  the  other  field-officers  meet  to- 
gether at  tbe  governor's  ? — We  came  there  by 
Sk  order,  by  bis  desire. 
.  Q.  Be  proposed  to  you  then  for  your  opi- 
aion,  what  should  be  done  with  this  man ;  and 
yoof  pertly  from  the  former  historv,and  partly 
tram  modern  anecdotes,  thought  be  should  lie 
bauishedr— J.  Yea,  1  did  so. 

That  was  tbe  srouod  of  the  accusation} 
former  bistorv,  and  late  anecdotes?^ Yes. 

Courin  I  shall  Of»rtainl^  hear  his  evidence,  if 
jou  ask  bun  tbemotiveaand  grounds. 

Mr.  Xee.  lonly  «|kwhetb«r  ibadtakeait 
light. 

Court.  Did  not  3rou  object  to  enquuring  wto 
ftmer  inMooca  of  banisbmcotP 

Blr.  Lte,  No;  be  has  spoken  of  former  ia^ 
stoncesof  Bad  conduct  in  Fabrigas. 

Q.  Did  any  of  yen  psQ|ie«9  to  the  general, 
or  did  be  propose  himself,  to  have  any  trii4  of 
Ibis  gentleman  before  bis  banishment  ?— ^.  I 
belief  e  be  never  did  propose  that ;  for  tbe  judges 
there  gave  it  as  their  opinion,  that  that  was 
lodgisd  entirely  in  tbe  governor's  own  breast ; 
two  of  them  partkuburly,  that  it  was  entirely 
in  hia  own  breast. 

And  aedb  no  trial  at  oU?— 1  do  not  know 
that  there  was  any  form  of  trial  there. 

You  bead  of  no  trial?-i-I  iMBsrd  no  trial 
mentioned. 

Yon  toll  me  the  opinion  of  tbe  fidd-offioen 
was  this?— Yes. 

As  I  don't  knowexaoay  whoalltbofieUU 
•fficers  wen,  and  as  I  wish  to  deliver  as  many 
of  them  aa  I  could  from  tbe  impptation  of  that 
opinion^  pray  did  majer  Nortoaoenoor  in  that 
opinion  ?-p1  do  not  remember  particoWly 
whether  he  did  or  not. 

Seij.  Doiy.  That  m»  wbetbei:  be  was  tlyre 
ornotP-^.  BowaatiieBa,botIdonotreme9k> 
ber  what  bis  efiniwi.waa  npoa  tba  oeonina. 


Tbeii  yon  cannot take'unon  yoo  tosay  whof 
tber  it  was  a  majority  or  opinion,  or  unani^ 
mity  of  opimon? — A  majonty  of  opinion.  I 
believe  tliere  might  be  a  difference  of  opinion. 

Do<  you  know  a  colonel  or  a  m^jor  Rigby  \ 
I  do  not  know  what  rankP— Mijor. 

Was  he  thereP—Yes. 

Did  he  concur  in  that  advice  to  tbe  gover* 
nor P— Both  the  gentlemen  are  here,  and  can 
tell.  We  were  talking  among  one  another  ; 
onr  opinion  was  in  genml. 

Those  that  chose  to  give  an  opinion  in  fa« 
vour  of  banishment  gave  it,  and  those  of  ano* 
ther  opinion  either.might  give  it  or  weresiUnt? 
— It  was  not  talking  of  giving  an  opinion,  but 
tolking  of  tbe  man°s  case,  and  what  ought  to 
be  done. 

Then  you  cannot  tell  what  number  dissented  P 
—No. 

Couri.  Were  there  any  of  the  field-officers 
present  that  did  dissent  to  itf?—X  1  do  not  re? 
member  that  any  did  indeed. 

Edmard  Blukttuy  sworn. 
Examined  by  Serj.  Burland. 

Q.  I  believe  you  officiated  as 
general  BlakeneyP— >A    Yes;    1 
about  seven  years. 

What  sort  of  power  does  the  governor  exer- 
cise in  the  arraval  of  St  Pbilli/s  P— -There  ie 
no  writ ;  nothing  can  be  executed  there  with- 
out bis  commission. 

What  authority  does  be  execoto  there P-^ 
An  absolute  authority ;  it  is  a  royal^. 

Have  you  koowo  any  iosiaoce  of  people 
beiog  sent  out  of  the  arraval? — A  few  monthp 
after  general  Blakene^'s  arrival,  he  banished 
two  Franeiscan  friara  immediately  by  hia  owa 
authority. 

Where  did  be  send  them  to?— To  tbe  con* 
tioent. 

Court.  Into  Spain  P—il.  I  cannot  tell  wbo- 
tber  to  Spain  or  Italy. 

Q.  from  Jury,  Was  it  in  peace  or  war  this 
happei^d  ?— J.  In  peacetime.  They  found  tbf 
way  to  Rome,and  ooosplained  to  tbe  general  of 
tbe  Franciscan  order,  who  ooriespoailed  with 
tbe  general  upon  tbe  subject.  Several  letters 
passed ;  and  geneml  Blakeney  wrote  in  ono 
of  bis  letters,  if  they  did  not  faiehave  better  fiar 
tbe  future,  he  said  he  would  baoisb  all  tbe 
Franciscana  out  of  the  islandt  nnd  make  bar* 
racks  of  their  convent.  Intercession  was  madp 
for  thorn:  they  asked  pardon  for  tbo  offiance 
tbey  bad  committed,  and  upon  a  promise  of 
bebaifing  well   tbey  wens  ajjoweo  to  con 


Did  you  oser  hear  that  tbo  power  of  fkp 
governor  upon  thi|t  ori^  like  occasion  waa  over 
oaJMin  qaestiea  ia  tbo  island?— No;  Itpok 
it  for  granted  il.  waa  bonded  down  by  the  Spa- 
nish ffovemor,.  aa4  tbey  were  gOKWn^d  bf 
Spaaisbilawa. 

Are.  they  governed  by  Spanish  hHsol-^Yei. 

IfTeofw  told  tbo  vmirmm  n  divtiacn  jaris- 
diction  firomlhfMiliaf  thiUMwlt.tad.lhiii.JP 
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MitlMMri^  «9Mrtited  by  the  g>OT«rMt*F-^ 

Ym ;  it  is  wiain  |oo-shol  of  tlie  fort.  The 
jodgcfl  bore  appliel  to  me  to  obtoUi  leate  fbr 
them  to  exeeote  wHis  in  the  arrairal. 

I  AmH  know  whether  joo  remraiher  any 
other  iiiotooeeB  of  honishnieDt  hut  theoe  two 
yoB  hove  meotioned  ? — I  remeinher  Oki  iostaHee 
of  B  pfteot«  I  will  tell  you  ahortly :  the  cose 
wosthis.  Four  regimenti  were  sent  out  hy 
the  lole  kiog,  to  reliere  four  r^ments  that  had 
beeo  m  long  time  then  in  the  garrisoo.  The 
goremor  recetred  orders  to  seod  home  erery 
oeotore  belonging  to  the  four  regimeoli  theo 
there :  they  had  teen  many  jears  in  the  island. 
A  report  had  been  made  to  him,  that  a  daughter 
of  one  of  the  military  people  was  missing.  An 
coqoiry  was  made:  she  was  {irofod  to  be  last 
ia  the  posaesslon  of  a  priest.  The  priest  was 
called  upon;  he  dented  knowing  any  thing 
about  tier,  or  of  her.  He  was  brought  before 
the  goreroor ;  he  gare  bail  of  two  people ;  (ibis 
was  a  military  affair  entirely)  and  next  day  be 
was  desired  to  produce  her.  He  did  not.  The 
goremor  embarked  him  directly,  and  sent  him 
OB  hoord,  I  beliere,  in  the  rery  transport  that 
was  to  carry  this  young  woman  away,  lite 
fleet  sailed  to  Gibraltar;  and  application  was 
made  immediately  to  the  goremor  b^  the  ma- 
gistriteft  of  Mahon,  and  by  the  religious  order, 
begging  the  goxiernor  to  forgive  him,  and  stay 
tlie  ship,  and,  if  the  gorernor  would  give  leave, 
to  pot  ibe  girl  on  board,  and  bring  back  the 
primer.  They  begged,  and  petitioned,  and 
prayed  the  governor.  Upon  that  the  girl  was 
ddirered  up,  brought  from  the  vicar-general, 
#ho  Itved  at  a  remote  end  of  the  island.  She 
was  lirougbt  to  me.  The  story  she  told  m^ 
was,  tliBt  the  vicar-general  had,  oat  of  charity 
aod  compassion,  taken  care  of  her.  She  was  a 
very  pretty  girf.  She  was  out  on  board  the 
transport,  aira  sent  after  the  fleet,  and  the  priest 
Was  orooght  back,  and  there  were  great  re- 
joicings upoo  his  arrival. 

Mr.  Xee.  You  know  how  little  material  that 
is. 

Q.  Ib  what  office  were  yon  In  this  place  ?— 
A,  Secretary  to  the  governor  and  commander 
iA  chief  by  Uie  king's  commission. 

When  did  you  go  first  ?— In  the  year  1748. 

You  were  in  Minorca,  I  fancy,  when  a  positive 
order  came  from  England,  that  if  any  tViar  of 
the  Franciscan  order,  not  a  native  of  tne  island, 
ahoold  (»me  into  that  island,  he  should  hot  be 
suffered  to  renoain  upon  iiP  Do  you  know  of 
any  such  Order  in  the  first  place? — Be  so  good 
as  to  repeat  the  brder. 

**  That  in  case  any  firiar  of  the  Franciscan 
order,  not  being  a  native  of  Minorca,  but  an 
itinerant  friar,  shall  come  into  the  island,  be 
ilial]  not  he  permitted  to  take  his  residence 
there,  ficc."  Yun  don't  recollect  any  thing  of 
this,  or  that  it  was  in  obedience  to  the  order 
of  council  that  this  Franciscan  was  sent  away  f 
So  you  forget  this,  though  it  happens  unfbr- 
tonately  when  the  governor  obeys  the  order  of 
his  superior,  that  is  notv  to  be  quoted,  as  a  pre- 
~^^~  1  of  his  own  regal  authority  f 


A«0.  1^. 


[!« 


Whil  WH  the  pi4eBt  f— A  natirBBf  MiBorea. 
And  the  friar  P— I  underatood  them  to  bo  Mi^ 


Can  yott  be  positive  about  that  f— I  do  be« 
liere  that  as  a  oersiiBty  and  a  fact:  I  am  mo* 
rally  cerum  of  it;  1  was  Hot  preseat  Bt  thei^ 
birth  or  registry. 

It  seetbs  that  tob  have  foigot  eveo  that  soch 
aB  Order  existed,  till  I  retninded  yoB  ?— I  am 
not  dsar  that  I  remembened  SBch  an  order  ex* 
isted;  1  hare  been  over  a  great  deal  of  ground 


Wai  It  the  nature  of  your  office  to  BequBint 
YOU  with  all  the  orders  of  the  eoBooil  of  Eag- 
land  ? — It  came  through  my  hands,  yet  very 
likely  and  probably  I  furgot  it. 

But  you  might  not  have  forgot  it  at  the  time 
the  friars  were  ordered  awsy  f 

Mr.  Lee.  This  was  in  1763.—^.  That  it 
long  subsequent :  the  aflair  of  the  friar  was  in 
1748  or  1749. 

Serj.  Burland,  Then  yon  admit  that  thB 
king  has  a  right  to  make  such  orders  f 

Berj.Glpnn,  No;  the  council  may  make 
such  orders,  but  we  do  not  admit  them  to  bo 
1^«1. 

Court.  The  case  of  the  priest  was  some 
years  afler  the  case  of  the  two  friars? — A,  Not 
a  great  while ;  atwut  a  year  1  believe,  some 
such  time:  it  is  a  great  many  years  ago;  I 
cannot  be  positive  to  a  few  months. 

Captain  Jamet  Solaire  sworn. 

Examined  by  Mr.  Serjeant  Wnlktf, 

Q.  I  think  you  are  a  native  of  Minorca  f— • 
A.  I  am. 

You  know  Mr.Fabrigas?— Not  rery  parti- 
cularly. 

I  thought  Yoo  had  known  him  at  fort  St 
Phillip's  P— I  know  he  is  an  iohabitaot  of  that 
place. 

You  have  seen  him  there?— Several  times. 

What  sort  of  a  temper  and  disposition  baa 
he?— I  camiol  answer  very  partionlarly. 

Do  yon  know  any  thing  of  bis  general  cba* 
racterr— No;  I  do  not, 

Serjeant  Burland,  I  have  a  very  long  and 
respectable  list  of  persons  here  to  speak  to  the 
character  of  general  Moatyn,  and  hisgcBeral 
behaviour :  f  suppoae  the  gentlemen  on  the 
otlier  side  don't  dispute  the  general  charaeter 
which  haa  been  given  of  him. 

Serjeant  Gfynn.  I  ahall  not  make  the  least 
attemut  to  asperse  general  Mostyn's  character  | 
I  shall  found  myself  upon  the  tacts. 

Raphael  Prato  sworn. 

Sxamioed  by  Mr.  BuUer, 

(He  not  speaking  English,  an  intsrpretar  WiA 

sworn.) 

Q.  Do  you  know  Mr.  FabrigiiB  the  phuntiff? 

—-4*  Yei. 

What  character  has  he  borne  for  seme  yeari . 
past  in  the  island  of  Minorca?  Is  he  a  peace- 
able man,'  or  what?— A  troublesome. naO|  that 
meddles  too  diueh  with  affaiis.» 
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Whataflfaindo  you  mean?— With  the  go- 
▼eroment. 

Court.  The  qaettion  is,  whether  upoD  the 
facta  aod  circamstaneca  af  the  transaction  it- 
aelf,  the  {general  was  justified  in  what  he  did ; 
otherwise  they  may  empty  the  island. 

Mr.  Lee.    Yes,  tliis  island  of  all  the  people. 

Q.  to  Mr.  Wright.  You  delirered  in  these 
different  memorials  and  papers :  all  that  you 
delif  ered  in,  are  they  g^uine  papers  or  copies 
of  papers  that  were  presented  in  Minorcaf— 
A.  All,  except  the  last,  which  was  delirered  to 
the  general's  aid-de-camp,  were  delivered  to 
me ;  that  is  endorsed  on  the  back 

Beads: 

**  To  his  excellency  general  Mostyn,  go- 
iremor  and  commander  in  chief  of  the  island  of 
Minorca,  &c  The  humble  Petition  of  Antonio 
Fabrigas,  a  native  and  inhabitant  of  St.  Phillip's 
in  the  said  island,  sheweth,  that  your  petitioner 
has  now  by  him  twelve  casks  of  wine,  the  pro- 
duce of  his  owu  vineyard,  without  having  pur- 
chased 80  much  as  a  grape  of  any  other  per- 
son, of  which  he  has  not  sold  a  drop,  when  se- 
veral other  inhabitants  of  the  said  town  have 
•old  all  theirs,  as  well  of  the  produce  of  their 
own  vineyards,  as  that  proceeding  from  what 
they  bought  to  make  a  profit  by  ;  and  this  with 
the  permit  of  Mr.  Allimuodo,  who  does  the 
function  of  mustasUph.  That  the  petitioner, 
on  the  25th  of  July,  applied  to  the  said  Alli- 
mundo  for  measures  to  sell  wioe  by  the  rate  of 
two  dottblers  less  than  the  current  price,  which 
ff  ould  have  raised  a  benefit  to  the  troops  and 
poor  inhabitants  of  St.  Phillip's ;  but  notwith- 
standing this  demand  was  very  reasonable,  and 
confermable  to  the  express  condition  of  the  first 
pf  his  mi^esty's  reffolalion  of  the  17th  of  May 
175S,  regard[ing  this  island,  where  it  is  ex- 
pressly mentioned  that  the  inhabitanta  of  this 
island  shall  always  he  permitted  to  sell  at  the 
price  of  the  afforation  or  under  it,  Mr.  Allimundo 
refused  your  petitioner,  telling  him  he  should 
not  sell  his  said  wine.  And  as  this  is  not  only 
•gainst  the  reason  and  justice  of  the  public, 
and  the  garrison  of  St.  Phillip,  but  also  contrary 
to  .his  majesty's  order  in  the  said  regulation, 
where  it  is  mentioned  that  the  inhabitanta  may 
•ell  their  wines  whenever  they  please  without 
any  permit,  under  the  afforation- price  in  the 
island  ;  therefore  he  prays  your  excellency  will 
be  pleased  to  order  Mr.  Allimundo  to  be  more 
reguhir  in  this  (for  he  has  made  above  50  casks 
of  wine  himself,  of  ^pen  he  bought  to  make 
m  profit  b]f,  of  which  he  sold  more  than  the 
half,  in  prejudice  of  those  persons  who  have  old 
and  new  wine  by  them),  and  to  give  your  peti- 
tioner the  correct  and  just  measures  at  the  atbre- 
laid  rate  of  two  dooblers." 

Court,  .  There  is  no  date  to  this  petition,  1 
observe?— il.  No. 

.  Mr.  Uojfd.  It  is  marked  on  the  back, ''  deli* 
Tered  the  Sist  July,  1771." 

The  next  is  inclosed  in  the  answer  of  the 
mustaetaph*  ireply   to    Fabrigas  the  7l|i  of 


August,  177 1 .  '*  To  his  excellency  lieutenant* 
general  Mostyn,  governor  and  commander  in 
chief  of  the  isfand  of  Minorca,  The  humble  Pe- 
tition of  the  under- written  inhabitanta  of  the 
suburbs  of  St.  Phillip's,  shews.  That  during  the 
government  of  his  excellency  lieutanant-^- 
vemor  Johnston,  on  account  of  some  complamta 
that  were  made  concefning  the  direction,  and, 
selling  wine,  a  regulation  was  made  in  the  fol- 
lowing manner  :  that  the  suburbs  of  St.  Phil- 
lip's shall  be  divided  into  four,  wards ;  that  th« 
people  shall  draw  lota;  that  they  who  shall 
come  out  shall  have  the  liberty  to  sell  their 
own  wine,  the  accidenta  of  the  casks,  and  the 
preference  of  the  poor  helplesft  people  being 
entirely  under  the  direction  of  the  mustastaph. 
That  regulation  was  accepted  by  the  inhabi- 
tanta of  the  suburbs,  and  they  are  glad  of  its 
continuance  as  it  is  observed  to  this  day.  They 
have  heard  that  some  of  the  inhabitanta  are  in- 
tending to  destroy  the  aforesaid  regulation,  io 
order  that  every  one  might  sell  their  wine  at 
the  place  they  please,  without  dividing  the 
wards.  This  will  be  not  only  the  total  ruin  of 
the  inhabitants,  but  it  will  also  make  them  car^ 
less  in  the  culture  of  their  lands,  and  less  care- 
ful in  making  their  wines,  and  consequently 
there  will  be  very  little  wine  of  a  good  quality  ; 
therefore  your  petitioners  humbly  crave  your 
excellency  to  be  so  good  as  to  cast  an  eye  of 
pity  upon  them,  in  not  permitting  that  such  a 
good  regulation  should  be. ever  altered:  and 
a&  in  duty  bound  shall  ever  pray."  Signed 
by  58. 

Sen.  GWnrL  Are  they  marks  or  Dimes  ?— 
A.  jliost  of  them  marks. 

Directed  to  lieutenant-general  Mostyn. 

*^  The  humble  petition  of  Antonio  AUimando, 
mustastaph  of  St.  Phillip's,  sheweth,  that  yonr 
excellency  desiring  to  be  informed  about  a  peti^ 
tion  made  by  Anthony  Fabrigas  of  St.  Phillip's^ 
relating  to  the  selliuff  of  wine,  says,  that  for- 
merly the  selling  of  tlie  wine  of  the  inhabitanta 
of  St.  Phillip's  was  under  the  direction  of  Che 
mustastaph  of  that  suburb ;  but  as  several  dis- 

{lutes  ana  difficuhies  arose  from  this,  his  excel- 
ency  lieutenant-governor  Johnston  found  it 
proper  to  make  a  regulation  for  the  selling  of 
the  wine,  which  was  accepted  with  an  entire 
satisfaction  by  all  the  inhabitanta  of  St.  Phil- 
lip's, and  bv  them  practised  to  this  day.  At 
the  time  1  nad  the  honour  to  be  made  mustas- 
taph of  that  suburb,  the  aforesaid  regulation 
was  in  its  full  force  and  execution,  aod  the  said 
lieutenant-governor  charged  me  particularly  to 
have  it  carefully  observed.  In  consequence 
of  this,  the  said  Anthony  Fabriu^as  haviog  ap- 
plied to  me  a  few  days  ago  for  the  measures  to 
sell  his  own  wine  two  douhlers  cheaper  thnn 
the  common  price,  I  thought  it  was  impossible 
to  grant  it  to  him  without  forfeiting  the  duty 
of  my  employ,  because  his  demand  was  con- 
trary to  the  said  ret^ulation,  by  which  the  in- 
habitanta of  that  suburb  are  permitted  to  sell 
their  wine   only  by  turosy  after  they  hav€ 
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dnwnlots;  For  wLich  reason  your  petitioQer 
toid  the  nid  Fabrig^,  that  he  could  not  sell 
his  wine ;  iotenrfing  to  aay,  by  this,  that  he 
could  not  sell  it  in  the  manner  he  had  proposed, 
that  is  to  say,  without  drawinnf  lots,  it  being  in- 
emststent  with  the  said  regulation ;  thinking  it 
m  hit  duty  to  hare  it  olServed  till  such  time 
as  jfoar  excellency  ordered  hira  to  the  contrary. 
Is  the  former  petition  he  had  the  honour  to 
present  year  excellency,  he  thinks  to  hare  the 
Mine  privileges  with  other  inhabitants  of  St. 
Phillip's,  that  is,  to  buy  grapes,  to  make  wine, 
iiid  sell  it ;  and  besides,  seeing  that  his  prede- 
cesors  sold  this  wine  when  they  pleased,  not- 
withstaodtog  the  said  regulations,  he  thought 
lint  the  mustastaph  of  St.  Phillip's  was  not  in- 
dnded  in  it ;  in  which  case  your  petitioner  did 
Bottbiok-it  was  proper  to  prejudice  his  rights, 
or  those  of  his  successors,  unless  your  excel- 
kocy  ordered  him  to  the  contrary ;  but  to  com- 
ply iritk  the  inhabitants  of  that  suburb,  that 
tky  might  be  satisfied,  your  petitioner  always 
imposed  a  role  upon  himself  to  sell  his  wine  at 
diijereot  times,  and  sometimes  by  the  gross, 
insofflucb  that  most  of  the  inhabitants  of  that 
soborbhave  sold  the  half  of  their  wine,  whilst 

netitiooer  has  not  yet  sold  a  third  part  of 
t  Anthony  Fabrigas,  or  hU  father,  says, 
tkt  be  will  not  sell  his  wine  under  the  com- 
n»  price,  and  that  he  has  sold  none  of  it  as 
jft,  the  former  having  none  to  sell,  the  reason 
i^oaly  because  his  turn  did  not  come  at  the 
toe  when  the  lots  were  drawn,  to  whif;h  all 
ibe  rest  of  the  inhabitants  of  St.  Phillip's  are 
^refd;  bot  hia  wine  will  be  sold  when  his 
time  shall  come." 

Tbe  PCTmoM   of  Anthont  Fabrigas,  Aug. 
13th,  1771,  directed  as  before. 

"  The  humble  petition  of  Anthony  Fabrigas. 
OatbeSlst  of  July  1771,  the  petitioner  had 
tbe  honour  to  present  a  memorial  to  your  ex- 
cellency, shewing'  the  transgression  and  non- 
oiismince  in  the  said  town  of  two  regulations 
givfn  on  the  8th  of  May  1752,  by  his  Britan- 
Bic  majesty,  &c.  &c.  viz.  that  any  nati?e  or 
ioba^Mtant  of  this  island  shall  be  permitted  to 
iHl  bis  fruits  at  the  fixed  price  of  the  afforation, 
vitfaoutany  person's  authority :  secondly,  that 
^  commander,  judge,  nor  oflScer,  directly  or 
iniirectly,  for  himself  nor  through  any  other 
pcnoDS,  shall  be  allowed  to  have  any  concern 
'B  uy  traffic,  bargain,  or  commerce  whatso- 
<^cr:  your  petitioner  having  likewise  repre- 
sRiUil  to  vonr  excellency  that  Antonio  Alli- 
poodo,  who  does  the  function  of  mustastaph 
^  ^.  Pbittip^s,  has  bought  grapes  to  make, 
«  be  reilly  made  afterwards,  50  casks  of  wine, 
w  «hich  he  sold  more  than  one  half,  in  preju- 
J^H»  of  the  inhabiUnts  of  St.  Phillip's,  who 
baTe  the  old  wine  bjr  them ;  and  that  your  ne- 
^tiooer  wanted  lo  enjoy  the  liberties  granted  to 
mm  io  the  laid  regulations,  offering  to  sell  to 
we  inhabitants  and  garrison  of  St.  Phillip's, 
^Lr**^  of  wine  he  has  by  him  of  his  own 
pnMluce,  at  two  doublers  less  than  the  ordinary 
wjmion  or  fixed  price,  &c.  yesterday,  the 

VOL.  XX.         "^      '  ^  ^' 


12th'  of  An^st,  your  excellency's  secretary 
told  your  petitioner  verbally,  &c  at  which  your 
petitioner  was  greatly  surprised ;  as  he  is  ready 
to  prove  judicially,  before  any  one  of  his  ma- 
jesty's  judges  of  this  island  that  your  excellency 
may  think  nroper  to  appoint,  all  that  he  ha* 
said  in  his  last  and  this  present  proposal ;  in 
which  case,  &c.  being  sure  from  the  justice  he 
has  in  his  favour,  and  from  your  excellency's 
good  administration  to  administer  it,  prays 
your  excellency  will  be  pleased  to  give  his  de- 
cree at  the  foot  of  this  memorial  to  your  peti« 
tioner.  He  hopes  thereby  to  be  at  liberty  to 
sell  his  wines  at  two  doublers  less  than  the 
afforation  set  by  the  mustastaph  of  St.  Phil- 
lip's, &;c.  and  that  the  mustastaph  has  acted 
unbecoming  the  office  he  exercises  of  musta- 
staph of  St.  Phillip's  ;  which  being  eyidently 
firoved,  will  undoubtedly  oblige  ^ur  excel- 
ency  to  give  the  necessary  orders  for  the  relief 
and  better  advantage  of  the  inhabitants  and 
garrison  of  St.  Phillip's." 

Serj.  Glynn.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  to  favour  me  in 
this  cause  by  way  of  reply.  Considering  tho 
length  of  time  that  has  been  spent  already  ia 
this  cause,  1  should  ask  your  pardon  and  in- 
dulgence for  adding  more  than  I  could  wish  to 
the  time  that  you  have  already  spent,  in  an- 
swer to  those  arguments  that  have  been  used 
in  behalf  of  the  defendant,  and  in  submit- 
ting to  you  such  observations  as  occur  to  me* 
For,  gentlemen,  the  cause,  as  1  conceive,  hav- 
ing already  wandered  very  far  from  its  trua 
merits,  and  being  perplexed  with  matters  very 
foreign  to  the  question,  it  is  incumbent  upoa 
me  to  make  such  an  attempt  as  my  powers  will 
enable  me  to  do,  to  recal  your  attention  to  the 
real  and  true  question  in  this  cause. 

The  question,  gentlemen,  is  shortly  stated  | 
the  discussion  of  it,  however,  requires  some 
time. — The  question  is  merely  what  satisfac- 
tion and  reparation  Mr.  Fabrigas,  a  subject  of 
Great  Britain,  as  much  as  any  man  even  bom 
in  the  city'  of  London,  has  a  right  to  demand 
for  the  treatment  he  has  received.  He  is  a 
native  of  the  island  of  Minorca,  born  in  the 
Britannic  dominions ;  and  his  lordship  will  tell 
you  that  every  person  that  is  so  born  is  a  free- 
born  citizens  of  Great  Britain,  intitled  to  all  its 
liberties  and  privileges. 

The  question  therefore  is,  how  a  man  thus 
circumstanced  is  intitled  to  have  his  case  con- 
sidered by  an  English  jury,  and  what  satisfac- 
tion you  shall  think  due  to  him  for  such  kind  oC 
treatment  as  he  has  undergone ;  such  tortures 
of  the  most  studied,  and  the  most  perplexing 
and  excruciating  kind,  ^if  you  take  mto  consi- 
deration the  feelings  ot  a  man's  mind,  as  well 
as  his  corporal  suffering)  as  have  by  the  wan- 
tonness of  power  been  inflicted  upon  him. 

Gentlemen,  in  the  discussion  of  this  question, 
1  shall  now  barely  mention  to  you  one  topic 
upon  which  a  great  deal  of  yonr  time  has  been 
taken,  and  which  I  mention  merely  for  the 
purpose  of  clearing  the  cause  of  it,  and  dis- 
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missing  it  totally  from  yoar  coDsideratioo ; 
and  that  ie,  what  respects  the  character  of  Mr. 
Mostyn  the  defeudant.  Yoa  are  told  of  the 
bigh  ami  respectable  naroefl  of  great  men  that 
have  given  their  atteodance  here  to  counte- 
naoce  that  character  which  you  are  told  Mr. 
Mostyn  iDdisputably  poasessea.  My  answer  to 
it  is,  that  if  he  had  brought  the  |>rivy-couocil, 
if  he  had  come  with  testimonials  in  bis  hands 
from  the  two  houses  of  parliament,  it  would  not 
have  varied  the  consideration  of  this  cause. 
TbjB  question  here  u  wide  of  all  consideration 
of  character :  vou  must  decide  it  upon  the  facts 
which  appear  oefore  you  in  evidence,  and  from 
them  you  must  judge  of  the  merits  of  this 
cause.  The  motives  of  Mr.  Mostyn's  conduct, 
and  every  circumstance  that  is  material  or  re- 
latiire  to  that  question,  you  are  to  decide  upon ; 
and  beyond  that,  gentlemen,  it  is  neither  my 
desire  nor  my  duty,  it  is  far  from  my  province, 
and  far  from  my  inclination,  to  attempt  throw- 
ing any  kind  of  calumny  or  aspersion.  Let 
Mr.  Mostyn,  with  all  my  heart,  ir  he  can,  re- 
€M>ncile  that  conduct  that  has  appeared  before 
you  to  such  a  character,  to  that  verdict  which 
I  am  confident  you  must  pronounce  upon  this 
cause.  Let  Mr.  Moshrn  eiyoy  the  esteem  of 
his  great  and  noble  friends;  I  have  no  desire 
to  deprive  him  of  it :  I  have  however  a  zeal  for 
the  justice  of  this  country,  that  goes  something 
beyond  the  mere  line  and  duty  of  an  advocate, 
---1  owe  it  to  humanity,— I  think  it  is  a  ques- 
tion of  humanity,  not  depending  upon  the  par- 
ticular laws  of  any  country :  but  it  is  a  ques- 
tion highly  affecting  the  honour  of  the  British 
nation,  and  a  question  that  will  throw  disgrace 
upon  our  laws,  our  constitution,  and  the  hn- 
nianity  of  our  judicature,  if  this  man  should  be 
•ent  back  into  the  island  of  Minorca  with  bis 
wrongs  unredressed,  and  an  accumulation  of 
txpences  upon  him. 

I  own  therefore,  gentlemen,  upon  these 
grounds  and  these  considerations  1  feel  a 
warmth  and  a  zeal  in  this  cause,  which  I  hope 
will  justify  me  for  the  nains  that  I  mean  to 
take,  if  nnr  strength  will  support  me  in  it,  in 
laying  before  ^ou  what  I  conceive  necessary 
for  your  consideration.  I  have  said,  that  1 
mean  to  deprive  general  Mostyn  of  nothing 
that  iu  not  necessary  to  the  reparation  of  the 
wrongs  of  this  much- injured  plaintiff;  that  he 
shall  enjoy  his  good  name  and  his  character 
as  far  as  my  duty  will  permit  him  to  enjoy 
them  ;  1  shall  make  no  observations  upon  him 
hut  what  arise  from  the  cause  now  before  you. 
1  have  some  reason  to  wish,  and  to  complain 
that  the  like  conduct  has  not  been  observed  on 
the  other  side.  General  Mostyn  is  to  be  graced 
with  the  countenance  of  great  men;  and  a 
plain  Engliah  jury  is  to  bear  the  titular  testi- 
mooies  of  the  character  of  a  man  invested  with 
m  high  office,  in  high  power,  and  possessed  of 
great  riches  ;  yet  the  character  of  a  poor,  un- 
happy, helpless  individual,  an  inhabitant  of  an 
island,  part  of  the  territories  belonging  to  the 
crown  of  Great  Britain  (confident  too  that  he 
lived  under  the  protection  of  the  conslitution  of 


Great  Britain,)  is  to  be  treated  as  a  subject  of 
ridicule,  because  he  is  not  a  man  of  hij^h  rank, 
though  you  are  told  he  is  a  man  of  character 
and  of  fortune,  such  as  has  intitled  and  recom- 
mended him  to  the  company  of  men  of  rank  in 
that  bland.  Have  we  not  some  reason  to 
complain,  that  such  naatters  are  now  introduced 
to  r^utt  his  just  and  well-founded  expectations 
to  receive  satisfaetion  from  an  Euglisb  ju^ 
for  the  wrongs  he  has  already  sustained  ?— u 
it  not  enough  that  this  man  has  endured  an 
imprisonment  of  six  days,  under  the  most  un- 
paralleled hardships  of  rigour  and  cruelty  that 
can  be  inflicted  upon  a  human  being  ?  is  it  not 
enough  that  be  has  endured  a  banishment  from 
his  native  country  ?  but,  to  heap  calumny  and 
obloquy  upon  the  head  of  a  man  that  he  has 
iiyured,  shall  he  with  impunity  be  permitted  to 
digress  wide  from  the  facts  in  this  cause,  to  tell 
you  that  be  is  aproflis^te  idle  num ;  that  with 
a  family  he  neglects  all  the  duties  of  a  husband 
and  the  master  of  a  family ;  that  he  is  devoid 
of  moral  character  ?  Is  a  poor  helpless  stranger 
in  this  kingdom  thus  to  oe  represented,  after 
having  been  driven  out  of  his  own  by  cruelty 
unparalleled  in  the  British  history.^  Nor  can 
any  history  be  produced,  even  of  any  other 
country,  that  did  not  receive  a  most  signal  dis- 
countenance from  the  power  of  that  country. 
A  man  thus  driven  out,  seeking  refuge  from 
the  English  laws,  friendless  in  this  countr]^, 
ignorant  of  its  language,  is  treated  in  thii 
manner!  A  gentleman  comes  forth,  and  en- 
tertains you  with  the  connexions^  character, 
and  acquaintance  of  the  powerful  defendant: 
he  then  enters  into  the  private  concerns  and 
private  character  of  the  plaintiff,  and  dwells 
upon  the  ignominy  of  it,  and  endeavours  to 
impress  you  with  a  prepossession  that  it  will 
not  be  in  his  power  to  remove  it.  I  trust  this 
conduct  has  not  escaped  yon.  Not  a  word  haa 
fallen  from  us  of  tne  character  of  general 
Mostyn ;  1  mean  on  that  head  to  be  siknt  for 
ever ;  and  if  I  had  it  in  my  power  to  asperse 
his  character,  unless  it  was  something  relative 
to  the  cause,  that  made  it  my  duty  to  produce 
it  before  you,  1  should  be  yery  silent  about  it. 

Having  dismissed,  I  hope,  from  the  cause 
these  considerations,  let  us  now  recur  to  the 
defence  that  is  set  up  by  general  Mostyn. 
And,  gentlemen,  the  defence  set  up  by  the  ge- 
neral is,  that  Mr.  Fabrigas  is  a  man  dang:erous« 
seditious,  and  turbulent;  that  he  was  in  the 
act  of  perpetrating  aedition  in  the  garrison  of 
Minorca ;  that  there  was  danger  even  of  the 
loss  of  Minorca  itself;  that  it  affected  the  com- 
mercial interests  of  this  country  ;  and,  as  well* 
wishers  to  this  country  and  the  commerce  of 
it,  you  are  called  upon  to  give  a  verdict  for  the 
defeudant,  or  to  reduce  the  consideration  of 
damages  so  as  to  pronounce  something  worse 
for  the  plaintiff,  if  possible,  than  even  a  verdict 
for  the  defendant. — Gentlemen,  their  sUte  of 
it  is,  that  this  man,  Mr.  Fabrigas,  being  a  fac- 
tious, turbulent,  and  unquiet  man,  was  pursn- 
ing  (general  Mostyn  with  an  improper  impor- 
tunity ;  that  he  waf  endeavounng  to  spread 
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ieditioiiy  to  raise  ffftfoonleiits  in  tbe  gfarrison  {%- 
ieir  that  aflected  the  Tery  safety  of  tbe  tgo- 
vwmiieBt,  and  the  ttland  waa  in  dao|^;  that 
he  altered  a  threat  that  woold  ha? e  made  ge- 
neral Btostyn  reepoittible  with  bii  head,  if  be 
had  not  pre? eiitea  such  a  eebeme  from  being 
earned  into  ezecotioo ;  that  be  said,  if  bia  pe- 
tilMMi  was  again  rejected,  that  be  would  eome 
at  the  head  of  150  men,  a  menace  represented 
as  if  it  imported  a  threat  that  he  wnnld  come 
at  the  head  of  an  armed  force :  such  was  tbe 
eonstmction  his  counsel  pat  upon  it,  that  be 
woold  appear  in  such  a  way,  as  to  make  it  ne- 
cessary for  tbe  general  to  comply  with  his  de< 
nands ;  that  there  was  an  end  of  all  gorern- 
sent  and  all  order  in  tbe  island  of  Minorca, 
and  a  Taloable  part  of  tbe  British  dominions 
lay  then  at  the  mercy  of  our  enemies.  Gen- 
tlemen, this  is  a  weA-drawn  picture,  and  was 
Tery  powerfully  urged  to  you.  It  was  some- 
thmg  orei^paiDted,  as  I  conceire  j^ou  will 
jndge.  And  tbe  necessity  of  doing  it  is  an  ob- 
serralion  that  will  not  escape  you ;  for  less 
than  this,  1  do  coneeire  (I  rest  myself  satisfied 
in  the  general  humanity  that  prevails  in  the 
breasts  of  EngKshmen,  and  inbabiUnts  of  tbe 
city  of  London)  less  than  this  could  never  have 
scfVed  as  any  ooloorable  jnstifiratton  for  such 
condncl  as  has  been  proved  upon  general 
Mostyn:  this  therefore  was  necessary  to  be 
stated  to  voo,  that  it  was  extorted,  (contrary 
to  tbe  feelings  of  hnmanity  which  are  said  to 
sway  and  influence  that  gentleman  in  all  his 
Gondoct)  that  this  was  extorted  from  necessity ; 
that  there  was  no  time  for  consideration ;  that 
it  was  an  emergency  he  was  required  to  decide 
OB ;  it  superseded  therefore  all  forms ;  it  was 
absohitely  necessary,  for  bis  government  would 
not  have  existed  if  he  had  been  at  all  induced 
to  postpone  it ;  and  that  possession  of  which 
he  was  the  guardian,  and  for  which  he  is  said 
to  be  responsible  with  his  bead,  was  in  danger 
of  bei n^  for  ever  lost  to  Great  Britain.  1  can 
conceive  a  case  like  that,  adding  more  clrcum- 
staaces  than  even  tbe  ingenuity  of  tbe  counsel 
femished,  which  would  not  justify,  Uiougb  it 
might  extenuate  Indeed,  tbe  conduct  of  the 
oomtnander.  But  was  there  any  thing  like  it 
ia  this  case  ?  This,  I  submit  to  you,  gentle- 
men, is  a  case  that  tbe  counsel  tbofugbt  neces- 
sary to  open ;  and  less  than  this  furnishes  no 
prrteace  orcolonr  of  justification  for  general 
Mostyn.  Gentlemen,  when  this  cause  was 
opened  to  yon,  and  when  the  general's  de- 
fence was  stated  to  you,  that  tbe  general  was 
obliged  to  act  in  an  emergency  ;  bound  by  the 
most  rcli^ous  of  all  duties,  to  look  with  cir- 
cumspection to  tbe  care  of  tbe  garrison  in  in- 
stant danger,  it  was  necessary  to  act  as  he  did  ; 
it  was  an  act  therefore  not  or  inclination  nor  of 
ddtberation,  it  was  an  act  of  absolute  cogent 
irresistible  necessity,  and  which  be  bad  been 
ODJostiiiahle  if  he  had  either  omitted  or  de- 
ferred for  a  day.  That  is  the  nature,  and  that 
is  the  eoloor  of  the  general's  jastilication :  but 
did  the  general  know  how  ditferent  the  case 
thai  woMd  appear  open  evidence  would  he 
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from  that  which  be  had  instructed  bis  counsel 
to  represent  to  you  ?  It  was  necessary  tliat 
the  defence  should  be  guarded ;  and  then  there 
is  a  prefatory  defence  made,  which  in  my  opi- 
nion very  much  deserves  your  consideration. 
General  Mostyn,  with  the  prudence  tliat  from 
this  boor  I  shall  think  makes  part  of  bis  cha- 
racter, chose  to  decline  the  jurisdiction  of  an 
English  jury.  1  don't  wonder  that  be  did; 
anal  am  not  amaxed  that  you  are  told  that 
this  is  a  matter  extraneous  to  the  jurisdiction 
of  the  courts  of  judicature  in  this  counlrv  ; 
that  you,  as  a  jury,  are  incompetent  for  its  de- 
cision :  it  is  ot  all  cases  in  the  world  that  case 
which,  as  a  defendant,  general  Mostyn  must 
be  inclined  to  wish  might  nerer  appear  before 
an  English  jury.  It  is  a  tribunal  that  he  must 
dread;  it  is  a  tribunal  that  be  must  shrink 
from  ;  and  he  acts  upon  tbe  soundest  motives 
of  policy  and  prudence  when  he  endeavours  to 
evade  it. — If  that  should  prove  insufficient  to 
him,  tbe  next  resort  is  in  tbe  general  law  and 
doctrine  respecting  tbe  power  of  the  governor 
in  tbe  island  of  Minorca;  and  you  are  re- 
peatedly cautioned  not  to  consider  )70urselves 
as  administering  justice  by  tbe  hiws  of  Eng- 
land. You  are  told,  that  you  are  deciding  a 
question  of  tbe  laws  of  another  country,  fhr 
different  indeed  and  materially  opposite  to 
those  of  tbe  laws  of  England :  you  are  called 
upon  therefore  to  judge  this  cause  bjr  another 
rule,  and  by  another  standard,  than  that  which 
you  are  in  the  habit  of.  Considering  and  try- 
mg  causes  by  something  more  than  this  must 
be  desired  of  you,  before  the  ends  of  the  de- 
fendant can  be  completely  answered.  Yoa 
are  desired  to  divest  yourselves  too  of  tbe  feel- 
ings of  humanity  ;  and  they  are  endeavoured 
to  be  suppressed  by  representing  to  you  circum- 
stances of  horror  and  danger  to  the  general 
trade  of  this  country,  in  case  you  should  suffer 
even  principles  of  law,  of  justice  and  humanity, 
to  prevail  m  this  cause.  Gentlemen,  it  was 
stated  to  you,  that  in  this  island  of  Minorca, 
there  is  no  law  whatsoever;  that  the  form  of 
government  is  despotism ;  that  what  may  be 
called  the  law,  is  the  will  and  pleasure  or  the 
person  that  governs;  that  the  king  is  abso- 
lutely despotic ;  that  be  may  change  and  alter 
tbe  laws  of  this  island  as  he  pleases ;  and  not 
only  he  himself  can  do  it,  but  that  be  has  de- 
legated that  poWer  to  bis  substitute;  that  be  is 
sent  over  to  govern,  not  by  any  fixed  invariable 
plan  of  laws,  but  such  as  be  thinks  proj)er  to 
make,  such  as  he  thinks  proper  to  prescribe  to 
tbe  inhabitants,  at  any  time  that  in  bis  wis- 
dom ft  shall  appear  just  and  expedient  that  it 
should  be  so.  This  is  tbe  state  of  an  English 
government,  and  this  is  the  construction  put 
upon  an  English  patent  that  passes  tbe  great 
seal  of  Great  Britain.  1  will  be  bold  to  say ,  thai 
if  that  construction  is  ever  attempted  to  be  put,  it 
must  be  put  repugnant  to  the  words  of  thai  pa- 
tent. I  will  be  bold  to  say,  that  if  a  patent 
passes  the  great  seal  containing  such  words, 
there  is  not  so  feeble  a  judicature  in  this  king- 
dom that  would  not  dare  to  pronounce  it  void| 
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tnd  every  act  done  under  it  ill^^.  And  I  will 
<Yenture  to  say  too,  it  is  impossible  that  the 
great  man  that  should  dare  to  put  the  great  seal, 
and  prostitute  public  authority  to  a  patent  of 
that  kind,  but  be  must  answer  to  public  justice 
with  his  head. — And  yet  this  has  been  con- 
tended to  be  the  true  genuine  construction  of  an 
English  patent,  the  authority  under  which  this 
itome  general  Mosty  n,  this  governor  of  the  island 
of  Minorca,  has  presumed  to  act.  Gentlemen, 
having  stated  how  repugnant  it  is  to  every  idea 
and  principle  of  law  and  justice,  it  gives  me 
concern  to  hear  in  what  habits,  possessed  with 
what  ideas,  men  return  from  the  island  of 
Minorca.  It  has  been  contended  to  be  right, 
because  it  has  been  done  before.  If  it  has  been 
done  before,  I  say  i(  is  alarming,  and  it  is  time 
to  put  an  end  to  it.  .  You  have  had  ffeutlemen 
with  military  commissions  appearing  here  in  red 
coats,  to  give  you  legislative  constructions ;  to 
tell  you,  as  lawyers,  what  is  the  law  of  the 
island  of  Minorca.  You  have  had  a  gentleman 
who  served  as  a  secretary  to  governor  Mostyn, 
who  comes  home  and  tells  you,  that  the  go- 
▼ernor  with  respect  to  the  administration  of 
laws  that  regard  only  questions  of  civil  pro- 
perty, is  limited  by  tne  laws  of  the  country ; 
but  with  regard  to  criminal  jurisdiction,  bis 
power  is  uncircumscribed,  and  totally  unli- 
mited ;  that  by  bis  proclamation  be  can  change 
laws  whenever  he  pleases,  and  the  law  of  to- 
nig^ht  is  not  the  law  of  to-morrow,  if  that  man 
thmks  proper  to  issue  his  proclamation  to  re- 
peal it ;  that  the  courts  of  justice  are  under  a 
tve  to  respect  these  proclamations  as  laws ;  that 
the  individuals  of  the  island  are  all  to  be  bound 
by  it,  and  if  these  laws  are  issued  but  an  hour 
before,  they  are  as  binding  as  if  of  long  standing 
in  the  island. 

Thi^se  are  the  ideas  of  law  that  these  gentle- 
men bring  from  the  island  of  Minorca,  under 
the  government  either  of  this  general  Mostyn, 
Or  his  lieutenaot-geueral ;  and  upon  the  autho- 
rity of  these  gentlemen  that  have  furnished 
themselves  with  %uch  ideas  of  law  and  justice^ 
you  are  at  once  to  be  prevailed  upon  to  deter- 
mine that  the  laws,  liberties,  and  privileges  of 
this  kingdom  in  no  respect  extend  there.  It  is 
something  shocking  to  English  ears ;  a  des- 
potic, an  arbitrary,  an  unlimited  power !  (for 
even  the  words  have  not  been  spared)  and 
yon  are  here,  as  an  English  jury,  to  pro- 
nounce that  the  king  of  Great  Britain,  and 
persons  acting  under  hiin,  are  to  exercise 
this  unlimited  power  within  a  part  under  the 
jurisdiction  of  the  judges  of  England.  If  this 
is  offered  in  extenuation  of  the  conduct  of  ge- 
neral Mostyn,  added  to  the  strong  irresistilde 
calls  of  justice  and  humanity  that  must  press 
your  minds  more  than  words  can,  there  must 
be  added  to  it  the  most  powerful  political  consi- 
derations ;  for  you  have  been  told  iathe  course 
of  this  argument,  that  the  island  of  Minorca  is 
an  insecure  possession  to  the  crown  of  Great 
Britain ;  that  its  inhabitants  are  in  a  great 
measure  disaffected.  If  they  are,  has  not  the 
caase  of  the  disaffectioo  been  very  explicitly 


set  forth  to  y  on  ?  Is  not  the  cure  as  evident  t 
Correct  these  gentlemen,  who  think  that  their 
hands  are  not  bound  by  law  and  justice,  that  go 
over  to  exercise  |)Ower  over  these  helpless 
men.  Teach  the  poor  Minorquins  that  tbo 
English  law  will  protect  them ;  that  their 
governors  are  bound  by  law  and  justice  to 
teach  them  the  blessings  of  an  Eni^lish  govern- 
ment ;  you'll  remove  disaffection ;  you'll 
get  a  stronger  guard  than  all  the  caution  and 
wisdom  of  governor  Mostyn,  his  secretary  and 
friends,  powerful  and  titled  as  they  are,  and 
this  fatal  system  of  military  despotism ;  you 
will  have  the  island  to  serve  you,  you  will  have 
the  affections  of  the  inhabiunts  to  assist  you, 
you  may  command  ihem  whenever  you  will. 
Vet,  gentlemen,  it  has  been  dwelt  upon  as  a 
topic,  that  this  island  is  disaffected ;  thai  their 
inclinations  are  against  the  English  govern- 
ment. And  who  can  wonder  at  it,  if  what  Mr. 
Blakeney  says  he  is  clear  in  his  recollection  of  ? 
I  hope  he  is  not ;  I  don't  mean  to  derogate  from 
his  veracity ;— that  a  power  like  this  has  been 
used  of  arbitrarily  sending  a  man,  a  native,  aa 
inhabitant,  from  the  island,  his  friends  living 
there,  his  possession  there,  for  no  offence  com- 
mitted, but  at  the  absolute  will  and  pleasure  of 
the  governor.  You  have  heard  a  great  deal  of 
Turkey,  you  have  heard'soroethingof  thelawa 
of  Japan,  you  have  heard  of  other  des|iotic 
powers,  whose  names  I  trust  are  sufficiently 
odious  in  the  ears  of  all  English  hearers ;  and 
yet  you  are  told  that  the  governor  oi'this  island 
IS  equally  despotic  with  any  of  these  powers; 
that  he  has  no  limita  but  his  will,  no  bounds 
but  his  pleasure,  no  law  but  his  inclinations  ;, 
that  the  lives  and  persons,  if  not  the  properties, 
of  all  the  inhabitants  of  this  isiam)  lie  prostrato 
before  him,  and  they  must  depend  upon  his 
natural  good  inclination  and  humanity  in  what 
degree  they  are  permitted  to  enjoy  them. 

This  is  the  state  of  this  island ;  and  1  will  be 
bold  to  say,  it  would  be  speaking  injuriously  of. 
the, government  of  Japan, — it  would  be  speak- 
ing injuriously  of  the  government  of  Turkey,— 
it  would  be  speaking  injuriously  of  the  emperor 
of  Morocco's  government,  to  de$;cribe  that  as 
the  f^eneral  slate  of  these  subjects  ;  it  never 
was  m  the  idea  of  even  despotism  itself  till  this 
very  hour :  it  is  violence  and  outrage,  it  is  the 
law  of  robbery  ;  it  never  obtained  in  any  place 
where  the  idea  and  form  of  a  civil  government 
ever  was  allowed ;  because,  if  the  legislative 
power  and  the  executive  meet  in  one  person^ 
that  distinguishes  a  despotic  government  from 
the  happy  state  that  we  enjov  in  this  kingdom* 
Our  king  can't  prescribe  us  laws,  but  he  must 
administer  us  justice  by  those  laws  that  our  re- 
presentatives make  for  us.  That  is  the  state 
of  this  country,  happily  distinguished  from  the 
state  of  despotic  countries.  But  in  no  despotic 
country  whatever  did  this  idea  ever  obtain,  that 
the  prince,  the  despotic  sovereign,  call  him  by 
what  name  you  will,  was  to  administer  justice 
by  bis  incident  pleasure,  will  and  power.  If 
be  made  laws,  be  made  them,  proclaimed  and 
divulged  them,  and  the  snigects  were  governed 
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Vf  tbeiDt  And  their  kinga  were  ruled  by  thoee 
lews.  Bat  here  this  gentlemao,  Blr.  Blekeney, 
goee  wide  beyond  bit  oouneel,  (hie  oouneel 
would  not  state  any  thing  like  thit)  but  ao- 
cordiog  to  this  gentleman,  the  inbabitanta  of 
this  island,  witboot  the  least  imputation  of  de- 
linqneney,  without  any  mode  or  form  of  trial, 
were  sentenced,  instantly  tnniported,and  re* 
mofod  from  their  friends  and  reialioDs  for  erer, 
unless  it  is  the  good  will  and  pleasure  of  the 
{(OTsmor  ever  to  permit  them  to  return.  I  say. 
It  is  the  most  shameful  anecdote  that  erer  was 
found  of  any  goremmeot  whatever;  and  a 
bsdmw  of  Eg^pt  would  merit  the  bow-string 
for  behaving  m  so  illegal  and  so  indecent  a 
manner.  The  form,  the  appearance,  the 
semblauoe  of  justice,  are  all  of  importance  to 
be  observed,  end  which  the  policy  even  of  the 
lawless  preseribe ;  yet  have  our  ears  been  tor- 
tured, and  our  patience  and  time  been  spent 
with  doctrines  of  this  sort,  by  gentlemen  who 
have  enjoyed  trusts  in  tbst  island,  snd  which 
have  constantly  been  exercised  by  them.  This 
is  what  general  Mostyn  has  set  up  in  bis  de- 
Icnce. 

His  majesty,  it  is  said,  makes  laws  whenever 
he  pleases ;  it  is  in  his  sole  will  and  power  to 
impose  what  laws  be  pleases  upon  a  conqaeral 
country.  It  is  more  than  ever  1  beard.  The 
prenwative  goes  further  than  any  book,  that 
ever!  read,  can  justify  me  in  allowing;  be- 
cause, as  I  have  understood  it,  if  true,  the 
strongest  authorities  support  these  preroga- 
lives.  One  Christian  prince  conquers  a  Chris- 
tian kingdom,  that  is  governed  by  its  own  laws, 
unless  it  is  the  will  of  the  conqueror  to  abro- 
gate those  laws.  The  conquest  of  the  island 
of  Minorca  was  not  made  by  queen  Anne  per- 
sonally, but  it  wss  made  by  the  subjects  of 
Great  Britain,  and  belon|:s  to  the  supreme  state 
of  Great  Britain.  But  if  you  give  the  power 
to  the  sovereign  to  make  those  laws,  allow 
them  to  be  rightly  exercised.  Can  you  sup- 
pose that  it  belongs  to  the  governor  appoint^, 
and  that  tbey  are  sent  out  of  this  island  not  to 
be  governed  by  any  laws,  any  instruetions  that 
they  shall  receive,  but  to  govern  and  administer 
jusUoe  arbitrarily  and  incontrolably,  accord- 
ing to  their  own  will  and  pleasure?  For  in 
order  to  furnish  the  defendant  with  any  colour- 
able defence  whatever,  he  is  to  be  justified  by 
precedents,  which  you  must  condemn  as  pre- 
cedents of  robbery  and  burglary,  equal  in  point 
of  violence  to  either  of  those  terms;  or  you 
must  allow  of  such  a  power  which  has  hitherto 
been  held  not  ooly  incompatible  with  the  law, 
the  spirit,  the  genius,  and  the  constitution  of 
Great  Britain,  but  with  the  idea  of  any  law 
whatever  that  ever  obtained  in  any  state  or 
dioutte:  both  these  vou  must  subscribe  to  be- 
fore you  can  comply  with  the  request  that  is 
made  you,  and  pronounce  a  verdict  lor  gen.  Mos-. 
tyn. — The  gentlemen  then  having  takea  this 
broad  and  extensive  lin^  of  defence,  which  tbey 
thought  would  contain  and  embrace  any  de- 
fence that  they  thought  pro|)er  to  offer  to  you, 
Ihejr  next  proceed  with  their  defence.    And, 


gentlemen,  yon  are  told,  that  as  it  was  the  au- 
thority, so  it  was  the  duty  of  the  general  to 
proceed  as  he  did ;  that  he  could  have  no  per'- 
sonal  malevolence  to  a  man  so  remote  from  his 
situation,  so  unlikely  to  fall  in  with  his  conneo* 
tions ;  that  the  man  was  tnutinous  in  the  wholo 
of  his  conduct ;  and  that  at  last  he  committed 
that  dangerous  act  of  mutiny  that  made  it  an 
indispensible  act  of  justice  in  the  governor  to 
commit  him,  and  to  send  him  out  of  the  island  ; 
that  if  he  had  not  done  it,  and  a  consequence 
had  happened  fatal  to  the  island,  the  governor 
would  have  been  responsible  for  it.  Wby» 
gentlemen,  the  state  of  it  so  much  exceeded 
the  facts,  it  certainly  was  expected  by  the 
learned  counsel  who  offered  it  to  you  that  be 
should  prove  something  less,  and  therefore 
something  that  required  bold  and  strong  nosi- 
tions  to  support  it;  because,  if  be  could  nave 

Eiroved  this,  though  I  should  conceive  it  would 
y  no  means  have  lutitled  the  general  toa  verdiot. 


yet  such  considerations, — an  act  of  absolute 
necessity,  the  alternative  of  seeing  such  a  trust 
as  the  island  of  Minorca  lost  through  his  re- 
missness, or  the  removing  of  this  man  out  of 
the  island — I  should  have  conceived  might 
very  well  have  furnished  an  excuse  for  him  in 
his  conduct:  I  am  sure  it  would  have  taken  off 
from  any  edge,  any  warmth,  or  keenness  in 
which  an  action  would  have  been  supported 
that  would  have  been  brought  against  him. 
But,  large  as  the  ground  was  laid,  it  was  to 
take  in  certainly  another  case  than  this.  No- 
thing, as  I  conceive,  and  as  I  submit  to  you,  of 
this  kind  has  been  proved.  Petitions,  letters^ 
messages  have  been  given  in  evidence  before 
you,  and  comments  are  made  upon  the  very 
petitions  themselves,  as  carrying  with  them 
strong  proofs  of  a  mutinous  inclination ;  and  at 
last  there  is  a  broad  fact  asserted,  that  there 
was  a  downright  tlireat  of  appearing  in  arms 
at  the  head  of  150  men. 

Now,  gentlemen,  give  your  attention  to  these 
letters,  to  these  petitions  that  have  been  read. 
Tbey  are  expressed,  as  I  conceive,  in  decent 
and  in  respectful  terms ;  and  if  it  is  an  act  of 
mutiny,  I  do  conceive  that  it  is  iniposNible  for 
any  one  man  to  complain  that  be  has  received 
wrong  from  another,  either  by  word  or  letter^ 
but  he  mu8t  be  condemned  as  a  mutineer  in  the 
island  of  Minorca ;  ami  the  public  failh,  the 
national  faith  that  is  pledged  mr  the  protection 
and  enjoyment  of  their  pioperty,  is  raduced  to 
that  state—*  You  shall  enjoy  it,  but  if  another 
presumes  to  wrong  you,  you  must  not  dare, 
upon  the  pain  of  transportation  and  long  im- 
prisonment, to  utter  a  word  of  complaint ;  for 
It  is  judged  dangerous,  it  is  not  consistent  with 
the  wisdom  of  government  to  permit  it,  and 
we  are  called  upon  to  punish  you  most  severe- 
ly.'— Gentlemen,  the  transaction  appears  to  he 
this :  that  an  officer  in  the  island  of  Minorca^ 
called  a  mustastaph,  was  the  man  from  whom 
the  islanders  were  to  receive  what  they  call  the 
afforation  or  the  assise- price :  tb'is  was  the 
conception  of  Mr.  Fabrigas  the  petitioner. 
Another  notu>n  prevailed,  that  the  order  of 
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eounctl  receired  from  the  crown,  which  is  con- 
tktcDt  with  Iheir  capitulotioD  and  the  rigfhts 
•tipalaled  to  them,  ought  to  be  observed ;  bj 
which  order  they  were  at  liberty  to  sell  their 
wioea  after  a  certain  price  had  by  a  public 
e^oer  been  once  awized,  which  is  called  the 
sfforation.  But  the  mostastaph  of  the  island 
thought  proper  to  say  that  the  order  of  council 
was  superseded  by  another  order,  which  com- 
ing from  the  acli?e  person  in  the  goTernment, 
tfioagh  not  the  principal  at  the  time,  must  ne- 
cessarily supersede  that  order  of  eoaocil ;  and 
it  was  insisted  upon  that  governor  Johnston's 
order,  judging  of  the  mexpedienee  and  impro- 
priety of  the  former,  must  take  place ;  and 
that  Mr.  Fabrigas  was  wrong  in  bis  concep- 
tion of  what  should  be  understood  to  be  the  Idw 
of  Minorca.     U|Hm  his  presenting  his  com- 

Slaiot  to  Mr.  Mostyn,  he  received  for  answer, 
liat  Mri  Mostvn  would  immediately  call  upon 
the  mastasta|ih  for  his  answer.  The  answer  is 
^ven ;  and  n  consequence  of  it  Mr.  Fabrigas 
is  told  that  his  petition  was  groundless,  for  that 
the  mustastaph  had  roost  perfectly  satisfied  the 

givernor.  Mr.  Fabrigas  then  desires  to  see, 
r  confident  as  he  was  that  he  was  well 
fronnded  in  his  complaint,  yet  he  desires  to  see 
ttie  reasons  that  the  mustastaph  has  assigned. 
The  sight  of  these  reasons  is  denied  him.  In 
MQsequenoe  of  that,  he  presents  another  peti- 
tion; which  is,  1  think,  referred  to  some  of  the 
law  officers  of  the  island  for  their  considera- 
tion. They  run  it  over,  and  they  report  them- 
selves satisfied  ;  and  they  insert  the  answer  of 
the  mostastaph,  which  answer  the  plaintiff  Mr. 
Fabrigas  is  very  desirous  of  seeing  and  answer- 
ing. The  business  then  proceeds,  as  it  is  said, 
in  repeated  petitions;  Mr.  Fabrigas  conceiving 
that  the  governor  is  misled,  not  that  he  wUfully 
denies  him  justice,  but  is  misled  through  the 
ilrfloence  and  misrepresentation  of  this  musta- 
staph ;  and  that  produces  at  last  a  convention 
of  some  of  the  isteod,  in  order  to  take  their 
sense  of  the  matter.  Here  it  is  not  dear  what 
was  the  sense  of  the  UMJority ;  hut  here  the 
mustastaph  had  weight  and  interest  enough  to 
get  that  represented  by  the  majority,  which  he 
wished  to  have  received.  This  being  on  a  Sun- 
day, when  many  of  the  inhabitants  were  in  the 
country  following  their  diversions,  and  Bfr. 
Fabrigas  thinking  that  the  sense  of  the  people 
had  not  been  properly  taken,  comes  again  to 
the  governor  with  another  petition,  not  cebsor- 
ing  the  governor,  not  upbraiding  the  governor, 
not  intimating  the  least  disapprobation  of  the  go- 
vernor's conduct,  or  jeakiusy  of  his  indinatiott, 
couched  in-terms  of  the  utmost  decency.  The 
consequence  of  it  was  an  answer,  which  pro* 
duoed  firom  Mr.  Fabrigas  that  very  answer  upon 
which  the  defehce  of  Mr.  Mostyn  has  been  in 
00  great  a  measure  built ;  to  wtiich  the  gentle- 
men have  applied  that  evidence  which  was  pro- 
duced bjr  Mr.  Wright,  Mr.  Mostyn'sseoretary. 
Mr.  Wngbt  says,  that  first  of  all  the  conver- 
sation was  interpreted  by  a  priest,  and  then  by 
another  interpreter ;  but  he  does  not  know  who 
iateipreted  Ihos^  espressionft  which  fell  firom 


Mr.  Fabrigas,  which  he  apprehended  to  be  of 
a  dangerous  kind,  and  therefore  discouraged, 
and  advised  him  never  to  repeat  again.  He 
does  not  know,  he  says,  whether  the  express 
sion  was  to  this  purpose,  that  he  would  come 
again  if  permitted,  and  that  there  should  he 
another  petition  backed  with  150  men,  or 
that  he  would  come  with  150  men  to  back  his 
petition.  1  am  sorry  for  it.  But  here  1  can^k 
forbear  a  comment ;  it  would  be  betraying  my 
cahse  and  my  own  judgment  if  I  did.  This 
gentleman  is  very  sure  that  one  or  the  other  of 
these  were  the  expressions.  He  professed  to 
refresh  his  memory  by  a  paper  he  had  written 
down  within  an  hour  and  a  half  of  the  trans^ 
action ;  and  he  thought  proper  to  add,  that  it 
gave  him  an  alarm,  as  if  something  dangerous 
might  follow. 

Now,  gentleflsen,  what  are  the  words  which 
he  has  written,  from  which  he  said  he  noade 
his  communication  to  the  governor,  and  which 
certainly  contains  the  triith,  as  he  recently 
wrote  it  down  ?  Why,  that  Mr.  Fabrigas  said 
he  would  come  next  day  with  a  petition  of  the 
people  concerned  in  grapes  and  wines,  which 
they  would  sign  and  come  with  to  the  nunober 
of  150!  These  are  the  words  wrote  dawn  hi 
Mr.  Wright  himself.  Why,  gentlemen,  I 
submit  it  to  you,  whether  in  common  sense  and 
plain  honest  interpretation  there  can  be  any 
mistake  about  these  words. 

You  hear,  gentlemen,  this  was  a  contest  be» 
tween  the  mustastaph  and  Mr.  Fabrigas.  Th« 
governor  is  sppealed  to  as  a  judge  expected  td 
be,  and  who  ought  to  be,  impartial  between 
them :  he  was  appealed  to  with  decency  on 
One  side,  but  leaned  rather  with  friendship  on 
t(e  other ;  for  the  interest  of  the  governor  it 
not  unconnected  with  the  emoluments  of  th« 
mustastsph.  On  one  side  it  is  insisted  that 
this  was  not  the  sense  of  the  majority  of  the 
inhabitants ;  on  the  other  side,  uotwithstsniding 
what  had  appeared  from  the  advantage  taked 
upon  a  Sunday,  when  many  could  not  appear, 
yet  still  that  the  real  sense  of  the  majonfy  of 
the  inhabitants  was  on  the  side  of  Fabrigas* 
Oentlemen,  is  not  that  the  most  natural  key  t 
does  not  that  furnish  the  most  obvious  inter- 
pretation to  this  P  He  )vould  come  with  150, 
ra  answer  to  what  he  bad  been  told ;  tbr  hie 
petition  had  been ,  rejected  upon  the  ground 
that  it  was  not  consonant  to  the  wishes  of  th« 
inhabitants,  for  they  had  been  summoned,  had 
dedsred  and  signed  against  if.  He  answere, 
that  1  will  come  the  next  day  with  a  petition 
signed  byl50  men.  And  who  are  these  meii 
to  be  f  Why,  he  says,  persons  concerned  in 
grapes  and  wine.  Can  you  conceive  then  that 
he  threatened  to  bring  an  arraeil  force,  that  ha 
thifeatened  danger  to  the  garrison  f  Was  it  not 
a  natural  answer  in  that  dispute  that  then  sub* 
sisted  between  him  and  the  mustastaph  f  Is  it 
not  clearly  explained  by  the  words,  «•  the  per** 
sons  concerned  in  grepes  and  wines,^  that  he 
nneant  the  mistake  shoqid  be  rectified  the  next 
day,  and  that  it  might  appear  from  the  number 
attending  that  petitbni  upon  which  skle  |b# 
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fuiority  •f  tbt  ulwdera  w«re  ?  There  was  bo 
■MB,  that  did  Dot  desire  to  mistake  il,  that  could 
have  naii^aken  it :  that  is  impossible.  This  I 
will  be  bold  to  sajr,  that  no  mau  that  vrrote  this 
aaper  wooid  bate  given  the  evidence  that  Mr. 
Wright  baa  given,  and  say  he  was  in  doubt 
•nly  in  the  recollection  of  the  particular  words 
that  w«re  used,  whether  he  would  come  with  a 
petition  backed  with  150  men,  or  that  he  would 
OQHie  with  160  men  to  back  his  petition.  1  am 
pcrsiia4ied  that  no  man  who  had  wrote  this,  and 
which  be  tells  you  is  the  truth,  could  ever  eu- 
tertain  that  kind  of  doubt  that  Mr.  Wright  sug- 
gested to  yon.  I  am  as  oonOdent  that  no  man 
oouM  bave  mistaken  this,  that  had  not  some 
Mirpoaes  to  answer  b)r  affecting  to  mistake  it. 
But  what  was  Mr.  Wright's,  what  was  the  go- 
vcTBor'fl  conduct  upon  this  occasion?  Did 
either  of  them  enquire  aAer  these  160  men  ? 
y  this  waa  a  matter  that  would  give  such  an 
alarm  to  a  governor  of  a  garrison,  was  it  pro- 
DCT  to  acquiesce  in  the  removal  of  one  only  ? 
nas  there  any  enouiry  made  after  the  others  ? 
If  it  struck  Mr.  Wright  as  dangerous,  would 
it  not  bave  occurred  to  him,  to  stop  Mr.  Fab- 
rigas  open  the  instant?  Would  he  not  havede- 
flianded  the  names  of  these  150  men  ?  But 
Mr.  Mostyn  at  once  abandons  all  his  character, 
for  the  purpose  of  the  cause ;  be  is  now  no 
longer  that  faithful  officer,  that  good  and  trusty 
■oldier,  that  diligent  and  circumspect  governor, 
that  yon  were  before  told  he  was.  Is  it  not 
impoacible  but  it  should  have  occurred  to  both, 
tbat  tbe  proper  conduct  was,  if  this  was  a  just 
interpr«itation  of  the  words  that  were  ottered,  to 
t^ke  that  nuin  up  ?  not  to  stop  there,  but  to 
have  iBterrog^ated  him*  to  discover  bis  abettors 
and  accomplices,  to  pursue  the  enquiry,  and 
preserve  the  safety  of  the  garrison,  which  they 
coDoeived  to  be  so  much  in  danger?  It  is  most 
clear  frqm  all  the  circomstances,  that  neither 
of  them  apprehended  any.  danger  whatsoever 
to  the  garrison ;  they  slept  in  quiet  as  before. 
There  moat  be  some  other  reason  for  their  pro- 
ceeding  in  the  manner  they  bave  done  against 
Mr.  Fabri|[as,  besides  that  which  arises  from 
the  necessity  and  emergency  which  was  re- 
preseoled  to  you,  of  the  interposition  that  the 
governor  was  called  upon  by  indispensible  duty 
to  make,  for  the  sake  of  preservmg  the  gar- 
rison from  being  thrown  into  confwon,  from 
falling  into  the  enemy's  hands.  There  must 
be,  I  Bay,  some  other  reason  for  acting  in  this 
manner  against  Mr.  Fabrigas.  Mr.  Fabrigas 
is  soapetira,  as  they  would  bave  it,  of  a  dan- 
gerooB  design;  that  a  dangerous  design  was 
on  foot ;  yel  be  is  the  only  man  that  for  six 
days  remains  in  the  island  b  close  imprison- 
ment,  and  there  is  not  any  inquiry  made  after 
the  persons  presumed  to  be  concerned  witli 
him  to  the  business,  if  the  governor  had  con- 
ceived that  impression,  and  wished  to  beset 
right  in  bis  opinion,  the  appearance  of  the  pe- 
tition the  next  day  would  have  answered  it 
When  four  poor  Minorquins,  (which  for  some 
purpose  or  other  are  described  to  be  of  tbe 
lowest  nioas  of  men,  and  which   you   will 
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tbei^fbrs  prefumt  to  be  tbe  mast  inoffensive) 
when  these  four  men  alone  came  with  the  pe- 
tition, did  governor  Mostyn  then  continue  in 
the  opinion  that  this  man  waa  the  framcr  and 
contriver  of  dangerous  designs,  to  be  backed 
and  supported  by  multitudes?  Must  not  ha 
change  his  opinion  then  ?  Did  the  imprison* 
ment  end  then?  Were  the  sufferings  of  this 
man  then  put  an  end  to? — No,  gentlemen; 
tbe  man  continuea  in  prison  for  six  days,  an^ 
is  afjterwards  by  an  onier  extra-jodidal,  by  an 
order  of  this  governor  Mostyn,  sent  into  exile  ; 
which  if  it  is  law,  any  thing  be  thinks  proper 
to  do  will  he  law ;  and  I  must  then  agree  with 
Mr.  Wright's  juridical  opinion,  that  the  power 
of  the  governor  can  have  no  bounda  in  cruninal 
matters.  If  he  can  justify  this,  he  might  as 
well  justify  capital  puniabmeBts ;  and  if  be  bad 
thought  proper  to  nave  ordered  him  to  imme- 
diate execution,  be  would  have  done  an  act  full 
aa  justifiable,  in  my  opinion  something  mors 
agreeable  to  humanity;  for  be  aends  this  man 
to  rot  in  a  dungeon,  the  place  ordained  for  tbn 
vilest  and  most  desperate  malefactors,  for  ca« 
pital  offenders  only,  whether  under  ground  or 
not  is  immaterial,  but  it  was  gloomy,  damp, 
and  uncomfortable ;  it  has  all  the  horrors  of 
a  dungeon  belonging  to  it ;  and  there  this  man 
is  kept  under  a  special  extraordinary  order, 
which  our  witnesses,  who  were  soldiers  of  the 
garrison,  who  were  attendants  at  tbe  place,  tell 
you,  were  unprecedented  ;  no  food  suffered  to 
be  administered  to  him,  his  friends  debarred 
from  aeeing  him,  bis  m'lft  and  children  denied 
access  as  often  as  they  approached,  and  thia 
in  consequence  ofiorders  which  their  buroanity 
shuddered  at,  but  which  .they  dared'  not  pre- 
sume to  contradict.  Singular  and  unexampled 
aa  was  this  erueltT  even  in  the  government  of 
Minorca,  which  baa  tbe  peculiar  character  of 
having  a  despotism  belonging  to  it  unknown  in 
any  other  piace  upon  the  face  of  this  globe ; 
yet  even  there,  though  they  may  quote  in- 
stonces  to  justify  some  |iart  of  their  beha- 
viour, they  never  can  pretend  that  a  roaa 
ever  was  treated  with  the  studied  drcnm- 
stanocs  of  rigour  and  cruelty  contained  in 
these  orders:  I  Bsean,  that  no  such  orders  were 
ever  issued  out  before.  This,  gentleoaeii,  is 
the  treatment  Mr.  Fabri^  has  omiergone,  and 
this  Mr.  Mostyn  must  justify.  He  mutt  not 
only  justify  the  removing  this  gentleman  ont 
of  the  way  of  doing  mischief,  bnt  he  must 
say,  that  without  hearing,  without  any  pro- 
ceeding, without  tbe  form  of  sentence,  with* 
out  eren  so  much  as  an  intimation  of  the 
offence  with  which  he  is  charged,  he  has  n 
right  to  inflict  the  greatest  of  all  punishments 
upon  him.  This  Mr.  Mostvn  must  say :  and 
you  are  to  oondode,  from  the  exceeding  good 
diaracter  of  Mr.  Mostyn,  that  all  this  pro- 
ceeded from  the  pare  benevolence  of  his  heart, 
from  the  most  vpright  and  commendable  of 
all  motives.  You  are  in  your  j udgment  to  pass 
an  approbation  of  denying  a  man,  untried  and 
unconvicted,  all  food  tor  six  dajpi  but  bread  and 
water»  of  stripping  him  of  all  comfort,  and  of 
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denying  bim  even  the  accommodation  of  a  bed.' 
You  must  pronoonoe  tbat  there  was  nothing 
knproper,  nothingf  unlawful,  nothing  inhuman 
in  separating  a  man  from  his  wife  daring  this 
imprisonment,  stripping  htm  of  the  comfort 
of  his  infant  children,  and  then  transporting 
him  into  a  foreign  country,  without  giving  him 
the  opportunity  of  providing  for  his  voyage, 
or  receiving  that  small  assistance  which  yon 
have  been  told  his  wife  and  son  were  ready  on 
the  spot  to  deliver  to  him.  This  yon  most 
pronounce  to  be  legal  and  justifiable,  and  to  be 
agreeable  to  humanity,  to  be  necessarily  inci- 
dent to  the  office  and  duty  of  a  governor  of  a 
garrison.  You  are  desired,  admitting  for  a 
moment  that  yon  can't  justify  the  general  in 
this  conduct;  admitting  that  some  form  of 
trial,  that  calling  a  man  to  answer  and  signify- 
ing what  he  was  charged  with  were  neces- 
sary forms  to  precede  the  infliction  of  any 
Eunishment  whatever ;  (which  admission  will 
e  an  affront  to  the  judgment  of  the  worthy 
gentleman  his  secretary,  who  insists  upon  the 
general's  will  being  the  law)  but  laying  that 
aside  for  a  moment,  it  is  said  the  governor's 
conduct  stands  so  circumstanced,  that  it  is  so 
mitigated,  that  you  can  never  find  it  consistent 
with  your  duty  to  give  any  considerable  da- 
mages against  him,  at  the  complaint  of  this 
man.  And  to  brand  him  with  the  most  danger- 
ous of  all  names,  you  are  told  that  he  is  a  pa- 
triot :  that  patriotism,  however  it  may  be  in- 
troduced here,  and  may  be  serviceable  in  a 
commercial  country,  is  of  no  use  and  benefit, 
but  of  the  highest  danger,  in  the  island  of 
Minorca ;  and  the  love  of  a  man's  country, 
which  is  called  the  first  of  virtues  in  other 
countries,  becomes  a  mark,  a  dangerous  offence 
in  thatoonntry.  At  the  instance  therefore  of 
•uch  a  man  as  that,  and  against  such  a  man 
•8  Mr.  Mostyn,  you  are  told,  you  can  give  no 
damages,  for  the  great  and  the  long  imprison- 
ment, for  the  cruel  and  afflicting  mjury  done 
bim,  in  sending  him  into  a  foreign  country 
from  his  wife  and  family.  You  cannot  do  it, 
because  it  is  said  Mr.  Mostyn  has  been  in  an 
error,  ai^d  tbat  the  utmost  extent  of  Mr.  Mos- 
tyn's  crimes  amounts  ool^  to  tbat  of  error. 
To  support  this,  the  opinion  of  the  military 
was  asked,  and  the  opinion  of  those  wretched 
men  <sailed  lawyers,  who  have  studied  law  in  a 
country  where  law  is  not  permitted  to  reside,  and 
where  the  will  of  the  governor  is  the  only  law. 
Upon  such  authorities  it  is  said  Mr.  Btostyn 
could  not  hesitate.  Clear  as  his  judgment  is, 
he  is  mistaken ;  he  is  misled  by  the  first  of 
authorities:  he  certainly  meant  well.  Gentle- 
men, if  Mr.  Mostyn  had  offended  against  any 
particular  positive  law  of  this  country  or  even 
Minorca,  though  clear  to  common  understand- 
ings, y^X  that  defence  mi^ht  be  open  to  him  ; 
)>ttt  it  ia  not  open  to  him  m  Uiis  case  :  for  he 
has  offended  against  the  law  of  humanity, 
impressed  upon  every  good  mind  (no  man 
that  feels  it  caiT  ever  be  mistaken),  and  he  baa 
offended  against  the  first  principles  of  justice. 
Botit  is  saidy  he  only  erred  in  aending  a  man 


to  a  dungeon,  that  probably  might  kill  him  ; 
out  of  error  too,  he  issues  out  oilers  to  restrict 
him  to  bread  and  water  for  his  sustenance ;  out 
of  error  too,  he  prohibited  the  access  of  hirt 
wife  and  children  ;  out  of  error,  he  banished 
him  into  a  foreign  country,  strint  of  his  pro- 
perty, and  all  the  comfort  he  could  besupposed 
to  have  in  his  banishment,  not  suffered  to  take 
that  small  provision  whieh  his  family  had 
made  for  him;  all  these  errors  are  inddent 
— ^To  whom  r  To  the  governor  of  Minorca.  I 
trust  by  your  verdict  that  you  will  never  suffei^ 
a  man  who  has  acted  this  part,  to  call  it  hu- 
manity, and  go  back  to  Minorca  justified  \f 
your  verdict,  in  saying,  *  1  committed  these 
mistakes,  but  they  were  all  mistakes  of  tlie 
heart.'  I  am  aure  you  will  not  give  him  the 
aanction  and  authonty  of  your  verdict.  But 
if  these  ailments  prevail,  you  must  do  it ; 
you  must  give  the  plaintiff  small  damages, 
merely  beoiuse  the  defendant  is  mistaken. 
Governor  Mostyn,  bred  too  in  England,  lately 
gone  over  to  that  country,  does  not  recoiled 
that  it  is  necessary  that  a  man,  before  he  ie 
punished,  must  be  tried:  you  are  to  call  that 
an  error  too.  I  do  conceive,  the  lowest  wretch 
that  walks  the  streets  of  London,  is  incapable 
of  falling  into  that  error :  it  must  be  an  error 
produced  by  the  place ;  it  must  be  that  verir 
intoxication  and  drunkenness  of  power  which 
yon  ooght,  by  your  verdict,  to  correct,  ft  is  im- 
possible that  any  Englishman,  or  any  man  bred 
in  a  civilized  country,  could  fall  mto  such  an 
error.  And  give  me  leave  here  to  remark  oa 
one  part  of  the  case.  Gentlemen  are  brought  to 
tell  you  of  reports  conveyed  to  the  governor. 
If  BIr.  Wright  reported  fiuthfully  what  he  wan 
authorized  to  report,  the  governor  had  little  te 
build  upon.  Another  gentleman  adds,  that 
there  was  a  report  of  somebody ;  and  it  is  raid 
it  may  justifjr  the  ffovernor  as  a  report.  Now 
did  they  consider  bow  the  governor  is  to  be 
jOstified  by  a  report?  Does  a  report  justify  a 
man  in  proceeding  to  the  very  extremity  of 
punishment  instantly,  without  trial  or  exami- 
nation P  Does  not  every  observation  that  can 
possibly  be  made  turn  against  general  Mostyn  P 
If  you  pronounce  a  venlict  for  him,  must  not 
you  give  a  sanction  to  that  horrible  and  danger- 
ous doctrine  here  advanced  in  his  support? 
Are  not  you  called  upon  then  hj  every  const- 
deration  tbat  is  dear  to  you,  to  give  great  and 
exemplary  damages  in  this  cause  ?  If  ever  ex- 
ample required  it,  it  does  in  this.  If  ever  the 
suffering  of  a  man  required  it,  it  does  in  this  ; 
for  never  was  any  man  more  clearly  and  un- 
justifiably wronged  and  injured.  If  you  send 
Mr.  Fabrigas,  if  he  has  courage  to  return  to 
the  island,  with  a  verdict  of  a  few  hundred 
pounds,  to  give  triumph  to  a  man  whose  re- 
venue is  seven  or  eight  thousand  pounds  a-year, 
who  does  not  regard  what  such  a  man  as  thia 
recovers ;  then  the  despicable  doctrine  of  ar- 
bitrary power  that  the  governor  was  so  fond  of, 
aod  thought  so  well  established  in  this  island, 
will  never  again  be  disturbed.  Is  it  not  es- 
sential to  the  very  safety  of  the  island,  thai 
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the  inbabitaiito  mav  be  asrared  that  tbey  are 
protected  from  tuch  a  power,  that  tbey  sball 
sever  be  tolii  ibat  in  a  courl  of  justice  tucb  a 
power  was  ever  ioaisted  upoD,  and  tbat  the 
jary  gave  only  a  few  hundred  pounds  damages, 
a^  a  mark  tbat  tbey  did  not  bear  in  their  minds 
any  great  disapprdliation  of  it  P 

On  the  other  band,  it  is  of  no  great  conse- 
qnetice  whether  Mr.  Mostyn  ever  returns  to 
tbat. country  again.  It  is  my,  and  1  am  sure 
it  is  your  wish,  that  he  may  never  be  permitted 
to  retaro.  1  wish  be  may  never  see  the  face 
of  Mr.  Fabrigas  again,  i  wish  he  may  never 
■ee  tbe  face  of  Mr.  Fabrigas  again  m  that 
island.  But  it  is  of  the  greatest  concern  to  the 
peace  and  happiness  of  tbat  island,  tbat  they 
are  safely  protected  from  sucb  outrages,  from 
auch  rampant  violence  and  capricious  exercise 
of  tyraoDjf  and  despotism ;  tbat  they  shall 
never  be  distorbed  again  by  such  exertion  of 
authority,  much  less  that  it  shall  ever  be  ac- 
Jmowledged  as  the  claim  of  the  governor  of  the 
island  ;  but  that  they  may  quietly  enjoy  those 
fights  that  as  natunl-born  subjects  of  Great 
Britain  they  are  entitled  to,  and  which  the  na- 
tional faith  is  pledged  to  make  good  to  them. 
This  will  be  the  advantage  that  will  follow  the 
giving  ample,  considerable,  and  exemplary 
damages  to  the  plaintiff;  damages  that  1  must 
aay  in  this  cause  are  called  for  from  the  very 
nature  of  the  cause  itsell':  for  if  there  was  not 
u>y  weigluier  consideration  in  it  than  for  the 
aufferiogs  of  the  man,  the  damages  must  swell 
high  iDdeed  \  but,  added  to  that,  you  will  pro- 
duce this  happy  effect,  that  Minorca,  which  is 
said  to  be  a  precarious  possession,  will  for  ever 
lie  a  permanent  and  secure  possession  to  the 
crown  of  Great  Britain.  I  much  fear,  if  this 
oondoct  receives  countenance,  it  will  be  inse- 
cure indeed ;  and  much  «s  1  love  the  trade  and 
comnoerce  of  this  kingdom,  1  protest  as  a  man 
of  feeling,  great  and  valuable  as  they  are,  1 
would  not  consent  tbat  they  should  be  pur- 
chased,  I  cannot  consent  that  they  should  be 
preserved,  at  the  expence  of  the  most  solemn 
rights  of  society. 

Mr.  Just.  Gould.  Gentlemen  of  the  jnry, 
Anthony  Fabrigas  is  plaintiff,  and  John  Mos- 
tyn, e^.  is  tlie  defendant.  This,  gentlemen, 
is  an  action  of  trespass  and  false  imprisonment, 
on  which  the  plaintiff  declares  in  two  counts. 

The  fira  is,  that  the  defendant  upon  such  a 
day  made  an  assault  upon  and  imprisoned  the 
plaintiff,  without  any  reaionable  or  probable 
cause,  against  the  laws  of  this  kingdom,  and 
compelleil  him  to  depart  from  Minorca,  where 
he  was  there  dwelling  and  resident ;  and  carried 
or  caused  him  to  be  carried  from  thence  to  Car- 
thagena,  in  the  dominions  of  the  kin?  of  Spain, 
against  the  plaintiff's  will,  whereby  he  was  put 
to  great  ex|>eDce  and  trouble,  his  goods  were 
wasted  and  lost,  his  family  brought  to  great 
want  and  distress,  and  he  was  depnved  of  their 
comfort.  That  is  the  first  count.  The  second 
is,  the  general  charge  of  false  imprisonment, 
without  alledgnig  these  circumstances.  To 
|hts  the  defen&nt  has  pleaded  two  pleas. 

VOL.  XX. 


In  the  first  place,  the  general  issue,  that  bo 
is  not  guilty. 

In  tiie  second  place,  he  says,  he  is  governor 
of  the  island  of  Minorca,  and  tbat  he  was  in- 
trusted  with  all  the  powers,  privileges,  and  aa* 
thorities,  civil  and  military,  belonging  and  re- 
lating to  the  government  of  the  said  ii<land  in 
parts  beyond  the  seas.  Then  he  states,  that  the 
plaintiff  was  guilty  of  a  riot  and  disturbance  of 
the  peace,  order,  and  government  of  the  island, 
and  was  endeavouring  to  create  and  raise  a 
mutiny  and  sedition  amongst  the  inhabitants  of 
the  said  island,  in  breach  of  the  peace,  in  viola- 
tion of  the  laws,  and  in  subversion  of  all  order 
and  government ;  whereupon  the  defendant,  in 
order  to  preserve  the  peace  and  government  of 
the  island,  was  obliged,  aod  did  then  and  there 
order  the  plaintiff  to  be  banished  the  said  island* 
and  to  !•  ave  and  quit  the  island.  And  in  order 
to  carry  this  into  execution,  and  to  send  him 
from  aiiil  out  of  the  island,  he  did  (then  come 
the  words  of  form)  gently  lay  hands  upon  bin 
for  that  purpose;  %pd  accordingly  did  causn 
him  to  be  kept  in  prison  lor  a  reasouable  spacn 
of  time,  until  he  could  send  him  out  of  the 
island  ;  and  then  at  length  he  did  send  him  on 
board  a  vessel  from  the  said  island  to  Caitha^ 
gena  in  Spain,  as  it  was  lawful  for  biro  to  do. 

The  plaintiff  has  said  in  answer  to  this,  that 
be  did  it  of  his  own  wrong,  and  without  any  sucb 
cause  as  he  has  alled&red  in  his  justification. 
Now  whether  this  justification  is  good  in  point 
of  law  or  not,  is  a  matter,  gentlemen,  that  I 
shall  not  enter  into  upon  this  occasion.  For  it 
seems  to  me,  that  if  what  has  been  laid  down 
by  the  gentlemen  upon  the  part  of  the  defen- 
dant is  well  founded  m  law,  thet^  ought  to  havn 
pleaded  that  matter  to  the  justification  of  the 
court.  But  they  have  not  so  done,  but  have 
pleaded  a  justification,  which  is  denied  by  the 
plaintiff;  and  that  issue  coming  here  by  the 
king's  commission  of  Nisi  Prius  to  be  tried  by 
you  and  before  me,  we  must  therefore  see 
whetiier  he  has  made  out  that  justification  or 
not.  And  you  will  please  to  recollect  be  says 
in  it,  that  the  {ilaintiff  was  guilty  of  a  riot  and 
disorder,  and  did  endeavour  to  excite  aod  stir 
up  mutiny  and  so  forth  in  the  island.  Thus 
much  I  think  eue  may  say,  that  where  a  coo- 
quest  is  made  of  a  Christian  country  (there  is 
some  stranij^e  doctrine  relative  to  infidel  coun- 
tries, as  if  mfidels  had  no  laws  to  be  governed 
by,  that  1  meddle  not  with;  but  as  far  as  re- 
lates to  the  conquest  of  a  Christian  country,) 
certainly  it  is  said,  that  until  the  crown  does 
promulge  laws  among  them,  they  are  to  be 
govern^  by  their  ancient  laws.  Indeed,  com- 
mon sense  speaks  it,  because  otherwise  they 
would  have  no  laws  nor  government  among 
them.  However,  thus  far  may  be  said,  to  be 
sure,  under  such  a  constitution  in  which  we 
live,  that  at  least  natural  equity  must  be  the 
rule,  if  there  is  a  power  that  is  not  circum- 
scribed by  clear,  positive,  and  precise  rules. 
Yet  both  natural  justice  and  equity  are  the 
principles  that  ought  to  govern  such  a  trust. 
if  any  one  was  to  write  or  speak  upon  it,  it  is 
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impoarible  bat  they  must  ky  down  that  propo- 
•itioD.  Then  that  will  be  a  consideration  for 
you  to  try  upon  this  occasion  ;  considering^  this 
distinction,  that  we  are  not  trying  a  cause  now 
that  does  happen  within  the  compass  of  this' 
island,  but  we  are  tryiog  a  fact  and  a  proceed- 
ing that  happened  in  a  garrison  beyond  the 
fleas,  a  place  possessed  by  the  crown  of 
Great  Britain  for  the  general  benefit  of  this 
country  and  of  its  commerce. 

In  order  to  make  out  the  plaintiflT's  case,  in 
the  first  place  they  hare  called  Basil  Cunning- 
ham, who  was  Serjeant- major  in  the  royal 
Artillery  at  Minorca  in  1771.  He  says,  that 
the  plaintiff  was  there  at  that  time  (it  is  agreed 
Upon  all  hands  that  he  is  a  native  of  the  island 
•f  Minorca.)  When  the  plaintiff  was  brought 
into  prison,  an  order  was  given  out  to  put  three 
additional  men  upon  the  guard  to  do  duty  over 
the  prisoner  Fabrigas  :  this  was  34  hours  after 
be  had  been  in  custody.  The  prison  was  called 
fi*  1,  and  is  a  prison  where  those  charged 
with  or  guilty  of  capital  crimes  or  desertion  are 
generally  nut.  He  was  brought  there  by  a 
party  of  soldiers,  and  the  witness  thinks  hand- 
cuffed. It  was  afterwards  admitted  that  he 
was.  He  was  confined  there  four  or  five  days. 
The  centinels  informed  the  witness,  that  they 
had  orders  that  he  should  have  no  conversation 
with  any  but  the  prevost-marshal,  and  that  was 

5nt  into  the  general  orders :  in  fact,  that  no  one 
id  Tint  him,  as  he  knew  of.  llie  provost- 
marshal  has  the  custody  of  persons  accused  of 
capital  crimes,  and  keeps  the  k^  of  the  prison. 
He  says,  that  the  plaintiff  lived  like  a  gentle- 
nan  in  the  island.  He  says  that  he  the  wit- 
ness was  at  St.  HiilKp's,  and  that  the  plaintiff, 
was  not  tried  for  any  crime.  This  witness  is 
cross-examined,  and  says  he  has  seen  the 
plaintiff  at  different  times  for  eight  or  nine 
years :  he  never  heard  but  that  he  was  a  quiet 
inoffensive  subject:  the  plaintiff  lived  in  St. 
Phillip's,  and  was  imprisoned  in  St.  Phillip's 
castle.  This  witness  was  there  before  Mr. 
Mostyn  became  the  governor :  Mr.  Johnston 
was  the  governor  when  the  witness  came  first 
to  that  island. 

James  Tweedy.— He  was  a  corporal  in  the 
royal  artiller;^  in  1771,  and  was  seijeant  of  the 
guard ;  and  in  the  middle  of  September  the 
plaintiff  was  delivereil  a  prisoner  by  the  soldiers 
of  the  61st  regiment.  He  says  he  was  in  prison 
in  N*  1 ;  that  there  were  orders  from  the  ad- 
jutant-lieutenant not  to  fet  any  one  converse 
with  him ;  he  heard  the  adjutant  read  it :  the 
adjutant's  duty  is  to  deliver  the  orders  of  the 
commander  in  chief.  To  relieve  us  from  any 
farther  examination  relative  to  that,  it  was  ad- 
mitted by  my  brother  Davy  that  it  was  done 
by  the  defendant's  order.  Then  a  book  is  pro 
duced  ,to  you,  and  the  title  of  it  is,  «*  Orders 
delivered  to  the  troops  in  Minorca  for  the  year 
1771."  '« Sept.  15.  1771 .  In  order  to  relieve 
the  main  guard  at  St.  Phillip's,  which  now 
mounts  a  centioel  extraordinary  upon  Anthony 
Fabrigas,  confined  in  prison  N^  1,  general 
SfQityn  orders^  that  three  man  be  added  to' the 


artillery -guard  in  the  Castle-sqiiare,  as  they 
are  most  contiguous,  and  that  duty  taken  by 
them.  The  centinel  must  be  posted  night  and 
day,  and  is  to  suffer  no  person  nhatever  to  ap» 
proacb  the  grate  in  the  door  of  the  said  prison, 
either  to  look  in  or  have  any  communication 
with  the  prisoner,  the  provost-marshal  ex* 
cepted,  who  is  constantly  to  keep  the  key  in 
his  possession."  Then  the  witness  goes  on, 
and  says  the  plaintiff's  wife  and  two  chtldrfeii 
applied  to  see  the  plaintiff;  that  they  were  not 
permitted  to  come  nearer  than  30  yards  of  th« 
prison  ;  that  the  plaintiff  lay  upon  boards ;  b« 
nad  no  bed :  his  wife  brought  bedding,  but  was 
not  permitted  to  carry  it  to  him.  He  saya  tht 
guard  was  sure  to  be  troubled  if  they  bad  suf- 
fered  any  one  to  come  to  him,  if  they  had  been 
guilty  of  a  breach  of  the  order.  He  subMsted 
upon  bread  And  water :  that  when  persons  art 
confined  for  capital  oflbnces,  they  have  th« 
provisions  of  the  island,  bread  and  beef,  bronghl 
them.  H  e  says  that  no  oue  attempted  Co  briny 
^any  to  tlie  plaintiff,  because  the  onler  was  so 
strict.  There  was  an  air-  hole  at  the  top  of  thf 
prison  ;  a  centinel  was  placed  to  keep  any  per* 
son  from  approaching  it ;  and  says  that  waf 
not  done  in  any  instance  before,  even  of  de* 
serters.  He  says  the  plaintiff  bad  a  wife  and 
five  children.  He  never  heard  him  speak  dis* 
respectfully  of  the  G[overnor,only  he  complained 
whilst  in  prison  of  bis  sofferingrs. 

William  Johns  was  garrison -gunner  at  Mi» 
norca  in  177 1.  He  had  been  there  nine  years^ 
He  knew  the  plaintiff,  who  lived  genteelly,  as 
much  so  as  any  one  in  St.  Phillip's.  He  saya 
the  plaintiff  waa  brought  to  prison  by  a  file  of 
men.  Then  he  was  going  on  about  band- 
cuffing,  and  so  on,  which  the  defendant's  coun- 
sel admitted,  as  described  by  the  last  wtinests  ; 
but  be  was  not  kept  hand -cuffed  in  prison.  Ha 
says  the  prison  is  a  ground -floor,  and  is  set 
apart  for  capital  offenders.  The  first  day  he 
was  in  prison,  his  son,  a  lad  of  fifWen,  came  to 
see  him,  and  had  provisions  in  a  basket.  Ha 
desired  the  men  upon  duty  to  let  him  carry, 
them  to  his  father,  and  they  refused  him. 
You  see,  gentlemen,  it  is  owing  to  those  strict 
orders,  that  no  man  was  to  have  access  to 
him. 

John  Craig  is  a  matross.  He  says  be  wat 
at  Minorca  in  177 J.  He  had  been  there  nine 
years.  He  knew  the  plaintiff  to  be  in  very 
good  circumstances ;  tnat  is,  he  was  so  reck- 
oned by  peopYe  in  the  island.  This  witness 
says,  that  he  did  duty  upon  him  when  he  was 
In  prison,  and  none  were  admitted  to  see  him ; 
that  his  wife  and  child  were  refused.  He 
says,  that  after  l^fe  or  six  daya  confinement^ 
the  witness  was  at  the  quay,  and  saw  him  put 
on  board  a  vessel  that  waa  under  sail.  He 
Bays,  this  waa  done  between  three  and  four  in 
the  morning.  He  says  bis  wife  and  child 
came  down  then  to  speak  to  him,  but  the  cen- 
tinel would  not  let  them  come  near  him,  nor 
let  the  witness  speak  to  him,  though  he  wanted 
so  to  do.  Then.it  is  admitted  that  he  was  ba- 
nished, by  Mr.  Mostya'a  order,  to  Spain  fyt 
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#iie  year :  h«  ordtrad  btaa  to  be  hnded  at  Car- 
tbai^HMy  and  it  was  so  done. 

Colonel  James  Bidiilpb  says,  he  haa  been  at 
MiBoroa ;  that  he  kneir  the  plakitiff  ia  Jane 
1765.  He  staid  there»  1  think,  till  the  yeaf 
1771.  He'  says  the  plaintiff  appeared  to  bini 
88  one  of  the  what  he  calls  the  second  sort  of 
people:  he  was  repated  to  hafe  some  booses 
aod  TioeyardB:  he  had  a  Cither  lifing.  He 
asva,  thai  he  was  not  reoeff ed  as  one  of  the 
Bobleaae,  but  aa  a  gentleman.  He  says,  *'  I 
aboald  call  him  a  kiod  of  a  gentleman  farmer." 
It  waa  aaid  by  the  counsel,  that  the  noblesse 
comprehends  all  the  gentry ;  but  upon  my 
asking  the  witness,  he  teUs  yen,  «'  No :  tliey 
make  a  Tory  considerable  distinction  of  the 
lugfaer  and  inferior  noblesse;"  so  that  he  is 
what  jw  HMy  eaH  in  England  in  the  light  of 
the  middling  class  of  men.  He  says,  that  as 
fitf  as  he  obaerred,  he  behaved  very  well :  and 
yon  see  this  gentleman  speaks  from  1763  to 
1771,  tbal  he  behaved  wery  well,  and  had  a 
very  good  character.  He  says,  that  he  often 
cmpfaiyed  him  to  get  wine  and  other  things, 
aad  he  dispatched  his  commission  very  well. 
He  says  be  prmcipally  kept  company  at  Cita- 
deMa  with  a  don  Vigo  and  don  Sanchia,  who 
were  two'of  the  first  rank  there  (that  is  1  think, 
the  capital  of  the  island  ;)  that  he  always  be- 
haved with  very  great  decency.  And, gentlemen, 
yo«  are  toM,  tnat  the  defendant  is  a  lieutenant- 
geneiml,  |[Ovemor  of  the  island  of  Minorca,  and 
haa  a  regiasant  of  dra^foons.  This  is  the  evi- 
deeee  in  awpport  of  this  action  by  the  plaintiff. 

Why  then,  on  behalf  of  the  defendant,  they 
teH  yaa  that  they  shall  make  out  this  justifi- 
catioe  ;  that  they  shall  shew  to  you  that  this 
■Mm  hdiaved  in  a  very  turbulent  and  disorderly 
aart  of  way ;  that  he  behaved  with  sacb  ear- 
oestncaa,  and  in  soeh  a  maaner,  vnder  such 
sertnrtanees,  aa  tended  to  incite  and  to  rsise 


a  aedicion.  And  certainly,  gentlemen,  if  that 
ia  the  case,  it  is  a  matter  of  very  sevoos  and 
momentooB  concern  indeed.  For  the  governor 
of  a  garrison,  without  a  poasibility  of  calling 
ia  aomer  armed  force  to  suppress  it,  to  quiet 
them,  if  an  insurrection  should  be  stirred  op 
aed  begin  anDongst  them,  it  is  to  be  sure  of 
vaiy  great  moment  and  importance.  For  a 
persoe  introsted  in  so  high  and  important  a 
aCatiao,  and  of  each  a  delicate  and  ticklish  sort, 
aa  the  government  of  the  island,  the  governor 
riioald  be  extremely  vigilant  to  suppress  the 
firat  aeeds  of  mutiny  and  aedition.  This  they 
say  tbe^  ahail  be  able  to  shew  you.  But,  say 
tlMy,  if  we  shall  not  be  able  to  make  out  thi« 
juatification  strictly  and  duly,  according  to  the 
way  io  which  it  is  pleaded ;  yet,  say  they,  we 
ahaH  lay  such  circumstances  before  you,  Khew-* 
ing  that  the  general  behaviour  of  the  plaintff 
waa  of  that  kind,  aad  of  that  coaiplexion,  that 
it  will  weigh  with  you  by  no  means  to  give 
laffipa  damages.  This  is  what  I  think  was 
pretty  much  the  Robstance  of  what  the  gen- 
thasen  have  insisted  upon  by  way  of  opening 
tiM  dcfeadiv>^'s  case. 
Why  thaih  ia  the  fint  place,  though  it  waa 


read  at  the  conclusion  of  the  parole  evidence,  I 
anray  remind  you  of  the  several  matters  in  writ* 
ing  that  have  been  read  ;  and  I  think  it  wonM 
be  but  mi8*spending  your  time  for  me  to  read 
them  at  large  over  again  to  you.  For  when  I 
have  BO  done,  I  am  sure  1  shall  not  be  able  te 
do  it  with  more  distinctness  than  the  ingeniooB 
officer  under  me  has  done :  and  when  1  have 
finished,  they  would  just  as  much  be  out  of 
your  memory  ap  they  are  now.  Bat  yon  wtH 
remember  perfectly  the  natare  of  the  pro- 
ceedings. I  purpose  to  collect  them  as  well 
as  I  can  into  a  focus ;  to  bring  the  pith  of  thena 
as  Well  aa  I  can  to  you.  The  trne  ground  of 
the  dispute  was  this :  This  Fabrigas  the  plain* 
tiff  wanted,  as  you  nnderstsnd,  the  advantage 
of  an  order  of 'his  late  majesty  in  council,  la 
the  year  1759,  by  which,  keeping  under  tlie 
afibration,  not  exceeding  it,  but  keeping  under 
it^  every  one  was  to  have  a  right  of  selliAg 
wines ;  so  aa  he  did  not  exceed  the  afforation. 
Really,  gentlemen,  an  exceeding  good  plaa 
this  is ;  and  that  is,  a  regulation  of  prices  la 
keep  people  from  imposing  in  the  most  imroo* 
derate  manner  on  the  inhabitants.  Very  likely, 
a  system  of  something  of  the  like  sort  would 
not  be  improper,  but  be  of  very  eonstderabia 
ose  even  in  this  metropolis,  fbr  what  1  know. 
Bat  then  it  seems  that  this  order  lasted  only 
from  the  year  1759,  daring  the  government  of 
genersj  Blakeney.  When  general  Johnston 
succeeded  general  Blakeney  as  governor  of 
this  island,  he  thought  proper  to  make  an  aU 
teration  in  that  order;  ano  the  substanoe  of 
the  alteration  which  he  ntiade  was,  that  for 
the  future  it  should  not  be  in  the  auborbs  of 
St.  Phillip's  (you  understand,  gentlemen,  thia 
island  is  divided  into,  1  think,  tour  or  five 
departments — l^bnr  besides  this  arraval,  as  it 
is  called,  of  8t.  Phillip's);  and  that  for  the 
future  it  shall  not  be  sold  (iromiscuously  by 
every  one  when  the  afibration  was  made, 
bat  that  for  the  future  the  four  wards  of  the 
Arraval  of  St.  Phillip's  should  draw  lots,  and  so 
take  it  in  succession :  I  suppose,  sell  one  after 
another  till  the  wine  is  disposed  of.  And  it  doea 
seem  to  me  by  the  evidence  which  has  heeli 
given  by  one  of  the  witnesses,  which  you  will 
hear  more  fully  stated  by  and  by,  it  seems  be^ 
ter  than  when  sold  belter  skelter  and  promise 
cuously.  And  this  regulation  was  pursued  with 
some  advantage.  Then  you  see  the  plaintiff 
wanted  to  go  back  to  the  first  order  or  1759, 
which  is  the  order  of  the  king  in  council.  Prom 
thence  you  see  all  this  business  sprung,  and 
from  Allimundo's  selling  wine.  That  is  one 
grievance  that  was  complained  of,  and  which 
seemed  to  be  pretty  material,  I  confess,  as  it 
strikes  me ;  because  I  recollect,  that  by  one  of 
the  orders  it  is  expressly  forbid  that  the  ofiicerB 
or  judges,  or  any  of  them,  should  have  any  itn 
termeddling  with  trade  or  traffic.  Now  the 
complaint  of  the  ptaintifi'against  this  Allimando 
is,  that  he  who  had  the  check  uponf  all  the 
rest,  this  mustastaph,  buys  great  quantities  of 
grapes,  and  makes  a  vast  quantity  of  wine  him- 
aelf.    So  while  hakepttbe  otheraaader  cbecl^ 
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iie  sells  his  own  wine.  Therefore  that  is  ano- 
^  ther  thiotr  to  be  considered  of.  '  Therefore  jou 
*  aee  ihere  are  repealled  pelilioDS  0|Kiq  this  occa- 
sion. And  I  will  onlv  say  this :  that  to  be  Hure 
it  turnH  out  at  leniz-th  to  have  been  a  mistake  in 
JVlr.  Wi-ighi's  evidence,  th^t  that  number  of 
150  persous  that  were  mentioned  by  the  defen- 
dant's counsel  as  people  by  him  to  hv  produced 
to  back  his  petition,  or  pp<»ple  with  which  his 
petition  should  be  l»acked.  that  he  considered 
as  a  ini>b,  because  he  takes  it  down  in  writtog 
liiniseH:  and  when  it  comes  to  be  read,  it  does 
ap|iear  that  the  expression  of  the  plaintiff  was, 
that  he  would  bring  150  people  with  him, 
jdealers  in  wine  and  grapes,  in  order  to  shew 
that  his  |)etitioD  was  exceedingly  reasonable, 
;and  would  be  agreeable  to  them.  Now  that 
you  see  is  the  substance  of  this  wrilkig,  toge- 
ther with  the  several  particulars,  orders,  and 
proceedings,  which  1  dare  say  yon  have  in 
jour  memory,  i  must  observe  this,  to  be  sure, 
these  gentlemen  are  not  bred  in  the  train  of  the 
Jaw,  and  in  a  course  of  legal  proceedings;  bat 
general  Moety  n  seems  to  me  to  be  as  inquisitive 
.as  he  possibly  can  to  find  out  the  bottom  of  fliis 
thing.  It  does  not  appear  from  the  witnesses 
that  the  general  bad  the  least  self- interest  to 
.serve  in  this  business  of  his  own,  no  profit  or 
advantage  to  himself;  there  is  no  evidence 
w^hatever,  not  a  spark  of  that  sort  that  appears. 
He  sends  to  Dr.  Oliver  and  Dr.  Markadal  to 
make  enquiry  into  this  matter.  He  sends  to 
Ihem,  and  desires  to  know  their  opinion.  He 
convokes  together  a  coimcil  of  the  field-  officers : 
•and  then  they  are  of  opinion  upon  the  whole  of 
this  business,  (whether  right  or  wrong  is  not  to 
the  present  question,  but  it  strikes  me  apon 
this  evidence,  that  this  general  Mostyn  does 
seem  to  me  to  be  extremely  solicitous  and  de- 
sirous to  inform  himself  as  well  as  he  can,  what 
is  to  be  done  upon  the  occasion ;)  and  at  length 
it  ends  in  a  general  answer,  such  as  it  was,  tnat 
it  would  be  very  right  to  banish  this  man.  Now 
they  proceed  to  call  several  witnesses. 

James  Wright  says,  he  resided  in  Minorca 
from  January  1771  to  the  middle  of  the  year 
17  7S,  as  secretary  to  the  defendant  Mr.  Mostyn 
the  governor.  He  tells  you  that  this  island  is 
divided  into  four  districts,  exclusive  of  the  ar- 
raral  of  St.  Phillip's,  which  Uie  witness  always 
understood  to  be  separate  and  distinct  from  toe 
others,  and  under  the  immediate  order  of  the 
j;oTemor  (you  will  observe,  that  it  is  in  that 
district  that  the  fortifioarion  stands) :  so,  says 
be,  that  no  magistrate  of  Mahon  cenid  go  there 
to  exercise  any  function,  without  leave  first  ob^ 
tained  from  the  governor.  The  whole  island, 
he  says,  is  governed  by  the  Spanish  laws,  sub- 
ject to  be  varied  by  the  governor ;  but  not  subi- 
ject  to  that  variatioa  in  respect  tofneumand 
iuum  of  properly,  but  as  to  the  internal  police 
of  the  island.  And  be  tells  you,  that  his  pro* 
x^lamation,  with  a  penalty  annexed,  is  of  such 
force,  that  where  the  penaltjr  is  annexed,  if 
it  is  broken,  the  partv  is  sul^et^t  to  it,  and  is 
Jiable  to  be  imprisoned  for  non-payment.  He 
^ys  that  the  party  is  seized  and  bconght  into 


the  court  of  the  chief  justice  criminal.-^I  would 
ask  a  question  of  Mr.  W  right.  H  as  this  justice 
criminal  a  commission  to  try  offences? 

Wright.  He  has  the  king's  commisswa 
to  try  and  to  hear  all  causes  when  they  csome 
before  him.  He  brings  them  to  the  governor, 
who  signs  them;  and  till  the  governor  has 
signed  them,  they  are  not  valid. 

Q.  But  when  the  cover  nor  has  once  signed 
them,  has  this  gentleman  the  jurisdiction  to  try- 
offenders?—^.  The  assesseur  criminal,  and  the 
officer  fiscal,  who  sits  as  judge  with  him,  bring 
their  opinion  to  the  governor,  who  bears  and 
approves  of  their  opinion,  and  signs  it. 

Do  you  make  any  distinction  between  one  part 
of  the  island  and  anolber  ?— The  arraval  of  St. 
Phillip's  is  so  exempt  from  all  kind  of  juris- 
diction (at  least  was,  when  I  was  there),  that  it 
is  a  rule  in  the  island,  that  if  any  body  dies, 
comes  by  their  death  by  any  accident,  drowned 
and  fished  up,  that  the  criminal  asaessenr, 
with  1  believe  the  fiscal  and  his  officers,  goes 
to  the  dead  body.  They  take  the  thumb,  and 
say.  Who  killed  yooP  This  is  a  form  they  go 
through  by  way  of  bringing  about  a  kind  of 
i nquisition  taken  by  a  coroner.  Whenever  they 
hare  occasion  to  go  there,  they  aak  the  go- 
vernor leave,  if  within  the  arraval ;  dnd  there 
is  a  particular  instance  of  a  soldier's  wif»  beingf 
killed  by  her  husband. 

Suppose  a  person  is  guilty  of  a  murder  within 
the  arraval,  whom  is  he  tried  by  ?— The  asses- 
seur criminal  goes  and  takes  inquisitioD.  That 
he  does  not  do,  till  he^has  the  governor's  leave. 

Suppose  a  person  is  murdered,  and  the  mur- 
derer is  found  out,  to  be  sure  you  don't  let 
the  murderer  escape  with  impunity  ?—Ne. 

Now  let  me  ask  yon,  within  the  arraval  by 
whom  is  he  tried?— The  governor  appoints, 
but  he  generally  appoinU  the  assesseur. 

Then  the  governor  does  not  try  him  him- 
self ?— He  never  tries  any  thing  of  the  sort. 

Then  he  deputes  somebody  to  try  hisar— 
Yes. 

Suppose  in  lesser  oflfences,  of  theft  or  riot, 
does  he  not  appointi  other  people  ?— In  small 
offences,  the  mustastaph. 

Mr.  Just.  Gould.  Gentlemen,  there  was 
in  consequence  of  this  affair,  a  proclamation, 
that  no  memorial,  unless  for  mercy,  could  bo 
presented,  unless  it  was  first  signed  by  an  ad- 
vocate, admitted  in  their  courts.  He  says  that 
the  king  in  council  issnss  upon  spplication, 
alterations,  which  are  registered  in  tbeconit  of 
royal  government ;  which  includes,  as  1  under- 
stand him,  both  the  civil  and  the  criminal  jn- 
risdiction.  He  says  that  the  defendant  being 
much  teazed  by  the  plaintiff,  by  repeated  ap- 
plications, directed  Mr.  Wright  toenquire  what 
s<v>t  of  a  man  he  was.  He  tells  you,  that  the 
plaintiff's  father  has  some  small^ vineyards ; 
that  the  plaintiff  is  a  lover  of  poKtics  ;  tnat  he 
spends  five  days  in  seven  in  talking  of  politics  ; 
that  at  that  time  be  Gelieves  the  plaintiff  bad  no 
property  at  all.  Then  he  speaks  as  to  the  cha- 
racter of  Mr.  Mostyn.  It  seems  npt  to  be  dis^ 
puted  at  least  but  he  is  an  officer,  and  a  man  of 
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11  great  hanMoity  u  ponible:  no  one  ex* 
istiDg^  his  tffoderer  feeliD^,  md  his  conilact  io 
gewnX  is  id  ibit  msDner.  Then  this  ffentte- 
iDu  ffocs  through  the  whole  deliil  of  these 
tever^  writiDgs  which  have  heeo  read  to  you, 
which,  as  I  said  before,  I  ihall  not  take  up 
your  tiinoy  for  the  reasoos  1  have  already  given 
yoa,  io  repeating  over  again,  for  you  have 
heard  them  all  reid.  He  tells  yon,  amongst 
other  things,  that  the  inhabitants  of  the  arraval 
sent  a  petition  to  Mr.  Mostyn  that  the  regula- 
tion might  continue,  and  not  be  altered,  as  the 
plainlilf  desired.  He  tells  you,  that  the  plain- 
tiff having  been  with  thegenerars  aid-du-camp, 
this  witness  met  him,  and  ciyilly  desired  him  to 
point  out  what  he  wished ;  that  it  should  be 
done.  He  says  there  was  one  Mr.  Vedall  that 
acted  as  an  interpreter,  and  a  priest,  onoBeguy, 
that  joined  with  Mr.  Wright  to  press  the  plain- 
tiff to  go  home  and  mind  his  affiirs,  and  not 
to  bring  himself  into  tronble.  Then  this  gen- 
tleman swears,  that  Mr.  Vedall  said  from  the 


phiintiff  as  interpreter,  that  he  would 
with  160  men  to  beck  his  petition,  or  with  a 


petition  backed  wtih  150  men.  This  gentle- 
man says,  he  understood  by  that  a  mob.  I  shall 
prmently  state  to  you,  as  1  ha? e  alread  v  hinted 
to  yoo,  the  mistake  in  that  respect  He  says 
there  was  a  kmg  conversation  by  Vedall  with 
the  plaiotiff,  as  bis  interpreter,  to  denre  him  to 
denisl:  he  itiU  repeated  the  same.  Then  be 
says  that  he  informed  the  gnremor,  that  there 
were  people  that  be  imderstood  Were  to  ac- 
company this  «iau  aa  a  mob  the  next  day. 
That  the  general  sent  for  the  officers  to  meet 
him  the  next  morning.  They  accordingly 
came.  A  large  oomber  of  peonle  were  ex- 
pected, but  only  four  people  oi  the  inferior 
order  brought  a  petition.  Thev  were  dis- 
missed Io  go  home  peaceably.  That  the  result 
of  the  wMe  was,  that  the  plaintiff  wis  ba- 
nished from  the  island.  He  says,  that  the  de- 
fendant sent  him  the  witness  to  the  chief  jus- 
tices civil  and  criminal,  who  are  hoth  Minor- 
quins,  to  ask  what  was  the  goTcmor's  power 
in  this  case?  They  sent  word  back,  that  1) is 
power  ext«ided  over  the  man  in  any  shape  he 
pleased ;  and  if  he  chose  to  banisn  him,  he 
might ;  they  would  answer  it  with  their  ears. 
He  carried  the  answer  to  the  defendant;  but 
however,  doubting  himself  of  the  law,  the  as- 
acsienr  civil  delivered  him  an  order  in  writing, 
which  was  dated  in  1590 ;  and  that  imported, 
that  though  it  wis  very  fit  for  the  governor  to 
ask  the  advice  of  the  assesseurs  ciril,  yet  that 
the  governor  was  not  by  any  means  bound  to 
ibUow  it ;  that  it  waa  not  decisive,  as  in  mat- 
ten  of  property.  He  sivs,  that  the  assesseur 
civil,  upon  this  occasion,  lent  his  officer,  which 
be  called  his  tipstaff,  to  the  governor,  to  ap- 
prehend the  plaintiff,  who  icoordingly  was 
taken,  was  kept  in  prison  about  five  days,  and 
then  banished. 

Then  he  tells  you,  upon  his  cross-examina- 
tion, that  Allimondo  makes  wine  and  sells  it  in 
gross,  but  not,  is  tie  believes,  in  retail.  He 
fays  tbat^tbt  Uiaorquiu  language  is  Tory  bad 


A.D.  1775-  [170 

Spanish.  Then  be  is  desired  to  kiok  at  the 
paper;  for  he  bad  a  paper,  with  which,  in 
giving  his  evidence,  he  refreshed  liis  mt* mory : 
but  upon  looking  to  the  words  ia  that  piper 
relitive  to  the  160  men,  the  words  that  he  has 
set  down  are, 

**  The  same  day  Mr.  Fabrtgaa  came  for  an 
answer  to  his  petition,  he  told  the  governor's 
secretary,  that  he  should  come  the  next  day 
with  a  petition  of  people  concerned  in  grapes 
and  wine,  which  they  would  sign  end  comn 
with  themselves,  to  the  number  of  150." 

So  that  yon  see  this  gentleman  says,  as  I 
apprehend  him,  (  I  don't  know  whether  this 
paper  that  he  has  now  produced  is  the  original 
paper  that  he  set  down  the  minutes  on  for  re- 
collection and  for  remembrance  at  the  time ;  I 
don't  know  whether  that  is  so  or  not—how- 
ever, it  may  be  a  copy  of  it)  he  said  he  set  it 
down  upon  loose  pieces  of  paper  at  first.  If 
that  be  the  case,  the  strong  probability  is,  that 
this  entry  that  1  have  read  to  you  must  have 
been  set  down  recently  afVer  the  conversation. 
Yon  see  the  words  are,  that  it  was  to  be  150 
people  concerned  in  grapes  and  wines.  Then 
ne  tells  irou,  that  upon  the  llth  the  governor 
and  the  neld-officers  met,  end,  as  ^ou  heard 
tipon  his  original  examination,  received  a  me- 
morial by  four  men  signed  by  blank  persons 
—  you  see  the  number  is  left  blank.  This 
gentleman  says  he  cannot  recollect  the  number. 
He  says  he  was  counting  them,  but  he  believen 
there  were  more  than  40,  between  41  and  47, 
be  can't  be  exact ;  but  the  number  of  persons 
by  whom  it  is  signed  is  in  this  cony  blank* 
The  purport  of  this  memorial  is  to  aesire  that « 
the  old  practice  may  be  pursued.  To  wbieh 
he  answered  by  the  officers,  that  they  sboald 
return  borne,  and  behave  as  good  and  peacea* 
ble  subjects  to  his  majesty  ought  to  do.  1 
have  anticipated  it.  1  see  he  says,  according 
to  his  memory,  there  were  from  41  to  47  sig- 
natures. There  were  a  great  many  maru, 
you  understand,  to  this  petition  delivered  by 
the  four  men.  He  csn't  say  he  counted  it 
through,  and  can't  affirm  what  the  number 
was.  He  was  further  examined :  and  he  says, 
that  upon  strict  enquiry  it  did  not  appear  tfcat 
shove  one  in  ten  supported  the  plaintiff's  de- 
sire ;  he  is  sure  he  allows  a  greater  proportioii 
than  the  truth  was :  snd  he  says  he  informed 
the  defendant  Mr.  Mostyn  of  that.    He 


the  enquiry  at  the  tlefendant's  re(|tte8t,  in  order 
to  discover  the  sense  of  the  inhabitants. 

John  Pleydell,  aid-du-camp  to  the  governor, 
says,  that  on  the  9th  of  September  1771,  the 
plaintiff  asked  him  to  see  the  governor.  He 
told  him  if  he  had  any  thing  tor  the  governor, 
he  would  deliver  it.  After  a  little  hesitation 
the  plaintiff  delivered  a  memorial,  and  desired 
him  10  tell  the  governor  he  should  come  thw 
next  day  accompanied  by  200  or  S60  inhabi- 
UnU  of  St.  Phillip's.  He  says  he  carried  the 
memorial  to  the  governor,  and  told  him  what 
the  plaintiff  had  ssid ;  upon  which  he  says, 
that  the  g5vernor  that  day  sent  io  the  com- 
manding officers  of  the  corps  Io  meet  at  tht 
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gof emor'i  tile  next  momiiiff,  to  ice  how  he 
'should  roceif  e  the  plaiotifF,  and  the  people  that 
were  to  come  with  him.  Now  here  yna  aee  in 
the  evideuoe  given  by  this  Mr.  Pleydell,  there 
M  not  that  erplanation  of  the  nature  of  the  end 
and  desif^n  of  these  800  or  850  people  beiu)?  to 
come  with  him,  as  there  is  in  that  memo- 
randum that  Mr.  Wright  produced  :  for  this  is 
ia  general  said  300  or  850  people.  And  I  can't 
help  remflh-king  to  you,  that  it  seemed  to  make 
a&  Impression  on  the  governor,  and  to  alarm 
him :  for  it  was  upon  his  delivering  this  mes- 
sage to  him  that  Pleydell  says  he  did  desire 
the  field  and  coinmansing  officers  of  the  corps 
to  assemble  the  next  morning,  to  see  how  be 
should  receive  the  plaintifi*  and  the  people  that 
Were  to  accompany  him.  But  he  says,  in- 
stead of  the  plahitiif  and  such  a  number  of 
people,  four  men  came  the  next  day  and 
brought  a  memorial.  He  believes  all  the 
commanding  officers  were  there.  He  was  told 
by  the  governor  that  the  sense  of  all  the  offi- 
cers was,  that  the  plaintiff  should  be  takeo  up 
as  a  dangerous  and  seditious  person :  he  says 
he  bad  eonsnlted  the  Minorquin  judges,  and 
their  opinion  was  the  same  with  the  military 
officers.  He  says  this  gentleman  is  an  inha- 
bitant of  the  arraval,  just  by  the  nXttew  of  the 
ibrt :  and  says  that  he  kept  his  father's  vine- 
yard :  and  that  the  defendant,  far  from  being 
a  tyrannical  over- bearing  man,  is  one  of  much 
tamper  and  humanity,  and  the  witness  served 
uAder  him  the  last  war. 

Upon  bis  cross-exsmination,  he  understood 
by  too  plaintiff's  saying  he  should  bring  800 
or  850  men,  that  it  was  to  enforce  or|give 
weight  to  his  petition,  to  certify  that  that  was 
their  opinion  ;  that  is,  that  they  concurred  in 
the  plaintiff 's  opinion  :  but,  says  he,  so  many 
people  cominpf  together  is  au  act  in  itself  of  a 
tomuitoous  kmd.  He  says  the  people  in  ge- 
neral wished  to  have  Mr.  Johnston's  regalation 
continued.  As  to  the  memorial  that  was 
brought  by  the  four  men,  he  did  not  read  it, 
and  bad  it  not  in  his  hand  ;  but  by  just  the 
Mperficial  glance  he  had  of  it,  he  thinks  there 
night  be  50  or  60  names  to  it. 

Robert  Hudson,  fort  adjutant,  says,  that 
upon  the  10th  or  11th  of  September,  the  mas- 
tastaph  of  St.  Phillip's  told  him,  that  upon  de- 
Mvering  oat  a  proclamation  (though  I  ought 
not  to  sum  tliat  up,  for  what  this  Alliroundo 
■aid  is  no  sort  of  evidence)— but  he  says  thai 
having  received  this  intelligence  (so  far  it  is 
matenal)  he  did  give  the  governor  an  inibrma- 
lion  of  it:  the  governor  was  then  in  Mahon. 
He  says,  that  before  the  plaintiff  made  this  ob- 
jection, he  never  heard  any  objections  to  Mr. 
Johnston's  regulation ;  that  it  was  to  prevent 
the  wine  from  turning  sour,  by  being  sold  in 
that  hurrying  sort  of  way  ;  that  great  quanti- 
ties of  it  produce  fluxes  and  other  diseases 
'  among  the  garrison,  for  there  arc  few  cdlars  it 
teems  in  the  garrison.  He  says  after  this  re- 
gulation, in  several  years  ex|)erienoe,  none  of 
the  wine  did  turn  sour.  Then  there  was  a 
^ottstioii  that  ocGured  to  ne  to  ask^  whether 


i 


the  serving  it  out  in  this  spariog  manner  did 
not  influence  the  price.  They  said,  uo,  be- 
cause the  afforatiou  fixed  the  price  thai  it  could 
not  exceed  it. 

Colonel  Patrick  Mackellar  says  he  knowa 
the  plaintiff;  he  was  called  Red  Toney:  I 
suppose  he  has  red  hair.  He  says  he  bore  a 
very  bad  character ;  that  he  was  a  seditious, 
troublesome,  drunken,  shuffling  fellow;  that 
he  had  many  complaints  against  him  from  twa 
mustastaphs.  He  wai  in  the  island  from  17S6 
to  1750,  and  again  from  May  1760  to  last  May. 
He  tells'  you  the  arraval  of  St.  Phillip's  is  sur- 
rounded by  a  lime-wall  on  one  side,  and  the 
other  side  a'ditch ;  that  the  arraval  is  a  royally, 
where  the  governor  has  a  greater  power  than 
any  where  else ;  that  the  judgea  can't  inter* 
fere  but  by  the  governor's  consent— That  cor« 
responds  exactly  with  the  explanation  that  Mr. 
Wright  gives. — He  says,  in  other  parts  of  the 
island  there  are  jurats,  bat  in  the  royalty  there 
is  only  this  mustastaph,  who  is  appointed  by 
the  governor  or  commander  in  chief,  and  is  at 
pleasure  displaced  by  him.  He  takes  care  of 
weights,  measureS|  and  markets,  and  of  alt 
wine  and  the  expenditure  of  it,  and  settles 
little  disputes  between  the  inhabitants  in  the 
first  instance.  That  the  magistrates  at  MahoD 
put  the  afforation  within  their  jttrisdictioB0« 
This  mustastaph  does  not  make  any  afforation 
himself,  but  acquiesces  under  that  of  Mahon : 
he  only  si^jfnifies  the  afforation  that  has  been 
made  at  Mahon.  The  Minorquins  are  in  ge- 
neral governed  by  the  Spaebh  laws.  When 
it  serves  their  purpose,  tliey  plead  the  English 
laws.  Some  are  well  affected  to  our  country  ; 
some  are  not.  He  attend.e(l  the  governor  onee 
or  twice  on  account  of  tiie  plaintiff;  and  he 
says  that  the  general  opinion  of  all  the  offi- 
cers was,  that  the  plaintiff  was  a  dangeroue 
person,  and  that  it  was  proper  to  take  bkn  up 
and  bring  him  to  punishment ;  and  were  of 
opinion  to  banish  him.  He  says  the  defeo- 
dant  is  a  good  officer,  a  polito  well-bred 
man,  that  be  carried  liis  command  in  the 
genleelest  manner,  and  is  a  person  of  great 
humanity. 

On  his  cross-examination  he  says,  Chat  he 
and  the  other  field-officer&  met  by  the  defen« 
ant's  desire,  to  know  what  was  their  opinion 
upon  this  business.  Two  of  the  judges  of  the 
island  thought  it  entirely  in  the  governor's 
breast  to  do  as  he  pleased  ;  but  there  was  no 
trial.  He  does  not  recollect  whether  major 
Norton  was  of  that  opinion :  it  was  the  opinion 
of  the  majority.  He  was  asked  whether  major 
Rig^y  was  of  that  opinion  or  not  ?  He  saya 
he  can't  say  how  that  was,  but  does  not  re* 
member  that  any  one  officer  dissented  firooi 
that  opinion. 

Then  Edward  Blakeney,  secretary  to  the 
governor  of  that  name,  is  examined.  He  says 
that  nothing  cau  be  executed  in  the  arraval  of 
8t.  Phillip's  hot  by  the  governor's  permission  : 
it  is  a  royalty ;  he  has  the  absolute  govern* 
meat  there.  He  says  that  gen.  Blakeney  a 
few  nootha  after  bia  arrival  in  the  year  1748f 
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Wm«hed  two  FrtneiscftQ  Iriafs  into  Sptio  or 
Italy :  thst  wns  in  time  of  peace.  He  uyt 
there  was  afterwardf  bj  ^  grttX  deal  of  inter- 
pofittioD  leave  given  to  those  people  to  retom. 
He  says  that  the  power  itself  was  never  dis- 
puted, and  he  took  it  to  be  handed  down  from 
the  Bpaniarris,  l^  whose  laws,  as  you  observe, 
the  Mtnorqnins  are  ffovemed,  and  at  their  own 
request.  He  says  the  judges  have  applied  to 
the  witness  for  the  governor's  leave  to  ezef^ute 
processes  in  the  arraval.  He  says  the  late 
kincr  sent  four  legiroents  to  relieve  the  troo(»s 
stationed  there,  (an  order  of  humanity,  like  his 
majesty)  and  to  have  all  the  wives  and  children 
broogbt  home:  bowerer,  a  priest  took  a  liking 
to  one  of  the  young  women,  and  would  not 
detirer  tier  up.  The  priest  was  batiiihed  ;  the 
cooeequence  of  which  was,  the  girl  was  de- 
livered up,  and  the  priest  was  brought  back 
again.  He  gives  these  as  three  mstances 
where  people  were  banished  from  the  island. 
He  says  that  these  friars,  two  Franciscans, 
were,  as  he  believes,  natives,  Minorqoins.  This 
is  the  parole  evidence  that  is  given  on  the 
part  of  the  defendant.  I  have  already  stated 
to  yoo  the  substance  of  all  that  written  evi- 
dence :  yon  have  heard  it,  and  yon  are  foll^ 
masters  of  all  the  circumstances  attending  this 


Now,  gentlemen,  it  is  for  your  consideration, 
whether  the  defendant,  general  Mostyn,  has 
made  ont  bis  justification;  whether  he  has 
proved  that  the  defendant  was  guilty  of  a  riot, 
and  of  a  disturbance,  and  that  he  endeavoured 
to  excite  and  to  stir  up  a  mutiny  and  a  sedition 
in  the  garrison.  If  that  is  the  case,  I  should 
imagine,  gentlemen,  the  plaintiff  will  appear  to 
you  as  a  nerson  of  a  very  dangerous  disposi- 
tion ;  and  that  some  ^ery  strict  methods  must 
be  necessary  to  be  taken  in  such  a  situation,  in 
order  to  preserve  the  garrison,  and  to  prevent 
an  instirrectbn.  If  it  is  insinuated  to  tiie  sol- 
diers that  they  are  abused  by  the  officers  under 
the  goTcrnor,  by  the  governor's  connivance, 
or  by  bis  remissness;  we  wiH  say,  though  he 
has  no  kind  of  interest  in  it,  but  by  bis  gross 
encouragement,  they  are  oppressed  and  im- 
posed upon ;— suppose  such  a  persuasion  should 
be  infused  into  the  people  composing  the  gar- 
rison, I  think  it  is  very  dear,  and  I  need  not 
argue  to  you,  to  shew  What  dangerous  coose- 
ijuences  may  result  from  that.  Then  you 
will  consider  how  this  case  stands  in  that  re- 
spect You  see  that  this  person,  after  several 
years  (a  new  regulation  having  been  made  by 
governor  Johnston)  is  for  setting  op  again  and 
reviving  an  old  regulation  made  in  1753 ;  and 
that  be  could  not  prevail  so  to  do.  Then  the 
sense  of  the  island  was  to  be  taken.  It  is  in 
the  governor's  power  to  rescind  this,  as  I  iip- 
nrehend,  because  it  is  not  disputed  but  that  b^ 
bis  commission,  according  to  his  plea,  he  is 
entrusted  with  the  whole  civil  and  military 

fovemment  of  the  island:  and  I  presume, 
owever,  if  he  waste  have  made  such  an  alter- 
ation, he  had  authority  to  do  it :  the  governor 
himself,  in  short,  it  entrusted  with  it.     Then 


tbifl  peiioo  wants  to  set  that  old  bnsineas  eo 
foot  again ;  and  he  does  produce,  (for  so  I 
nMist  take  it  from  the  writing  which  that  gen* 
tleman  has  produced)  be  does  mean  to  shew  to 
the  governor,  that  there  are  a  vast  number  of 
peo|ite  of  his  sense  in  the  affair.  The  roisfor*- 
tune  of  it  is,  however,  that  this  is  not  expressly 
conveyed  to  the  governor  ;  because,  aecording 
to  the  whule  belief  of  the  agent,  though  he 
undevstood  that  it  was  meant  to  give  weight 
to  the  petition,  not  to  proceed  to  direct  vio- 
lence; for  what  1  can  find,  that  was  not  direct- 
ly explained  to  general  Mostyn.  Mow  yoa 
will  consider  upon  this  evidence,  whether  yoa 
are  satisfied  that  this  was  such  a  behaviour  ia 
the  plaintiff,  as  to  afford  a  just  conclusion,  that 
he  was  a  man  that  was  about  to  stir  up  a  sedi- 
tion and  a  mutiny  in  the  garrison ;  or  who* 
ther  he  meant  no  more  than  earnestly  to  presn 
his  suit,  and  to  endeavour  to  obtain  redress 
from  what  seemed  to  him  to  be  a  grievance. 
If  you  shall  see  it  in  that  latter  lifi^bt,  to  be 
sure  there  is  no  question  at  all  that  he  will  be 
entitled  to  recover  in  this  action.  As  for  the 
damages,  1  shall  not  say  a  word  upon  that 
matter,  because  it  is  your  province  to  consider 
ou  it  upon  all  the  circumstances.  Then  there 
is  another  consideration,  which  will  he  a  legal 
consideration  s  that  supposing  you  should  be 
of  opinion  that  this  was  really  a  seditious  behar 
viour  in  this  plaintiff,  which  you  will  consider 
of,  and  also  whether  he  acted  in  such  a  manner 
as  to  stir  up  sedition,  you  will  be  pleased  to 
say,  that  when  you  bring  in  your  verdict.  The 
next  thing  is,  that  supposing  you  see  the  plain- 
tiff's conduct  In  that  light  as  a  mutinous  pur^ 
pose,  whether  the  defendant  conkl  be  warranted 
to  proceed  in  that  manner.  That  is,  to  be  sortf^ 
a  matter  of  very  great  consequence.  It  is  not 
like  persons  in  this  country,  in  England,  where 
no  freeinan  shall  be  banished  his  country ; 
which  is  carried  to  such  an  extent,  that  lord 
Goke  tells  us,  that  it  is  not  in  the  power  of  the 
king  to  send  a  man  against  his  will  even  to  be 
the  lord- lieutenant  of  Ireland  (I  don't  believe 
there  are  many  gentlemen,  that  would  recoil 
at  that) ;  but  it  could  not  be  done,  because  it 
would  be  an  exile :  you  drive  a  man  against 
his  will  out  of  his  native  country.  But  how- 
ever, this  is  a  case  yoo  see  in  a  conquered  island, 
in  a  ceded  island.  And  certainly  I  should 
conceive  myself,  that  if  in  a  garrison  where 
it  is  absolutely  necessary  to  keep  down  all 
these  mutinous  spirits,  from  the  apparent  rea- 
son of  danger,  that  it  must  certainly  be  law- 
ful for  the  governor  at  least  to  lay  a  man  up  in 
prison  that  is  turbulent.  But  I  should  doubt  a 
great  deal  m^^self ;  it  will  b^  a  matter  that  you^ 
l^entlemen,  will  have  an  opportunity  to  consider, 
if  you  please,  if  you  shall  be  of  opinion  that 
the  plamtiff's  behaviour  was  seditious;  and 
that  IS  the  reason  that  I  desire  ^ou  to  attend  to 
that,  and  tell  me,  when  you  give  in  your  ver- 
dict. It  would  be  carrying  matters  to  a  very 
great  length  indeed,  in  my  apprehension,  U^ 
say,  that  you  should  exile  and  banish  a  man 
from  bit  native  country.     I  cannot,  sitting 
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here,  and  as  at  present  adTised,  think  that  even  ! 
in  such  a  situation  that  coutd  be  warranted.  1  ! 
cannot  think  but  that  a  |>erson  mi^ht  be  se- 
cured  and  confined,  in  oriler  tu  be  brought  to 
trial,  and  properly  punished  tor  it.  I  leave 
it  to  you  under  these  observaiions,  and  you 
will  t^nsider  upon  the  whole  of  it,  what  da* 
mages  you  ahall  please  to  give  to  the  plain- 
tiff. As  to  the  defendant,  you  hear  the  cha- 
racter be  bears  from  alt  the  witnesses:  a  man 
of  great  humanity,  who  has  been  guilty  of  an 
inordinate  use  of  his  power,  but  not  with  a 
malevolent,  bad,  and  wicked  design.  To  be 
sure,  you  will  not  deal  out  the  damages  with 
the  same  view  as  you  would  against  a  man 
that  acted  clearly  and  demoustrably  with  ma- 
lice. It  is  your  proviuce,  gentlemen,  to  con- 
aider  all  the  circumstances,  and  to  give  in  your 
verdict  accordingly. 

The  jury  withdrew,  and  in  about  an  hour 
returned,  and  gave  in  their  verdict  for  the  plain- 
tiff, with  3,000/.  damages,  and  all  costs  of  suit. 
•^And  at  the  same  time  said,  that,  in  their  opi- 
nion, the  plaintiff  was  not  guilty  of  mutiny  or 
aedition,  or  acted  in  any  way  tending  thereto. 

Further  Proceedings  in  this  Cause. 

The  counsel  for  the  defendant,  while  the 
jury  withdrew  to  consider  their  verdict,  ten- 
dered to  the  judge  minutes  of  a  bill  of  excep- 
tions ;  and  on  the  fourth  day  of  Michaelmas- 
term,  the  Court  of  Common-Pleas  was  moved 
ibr  a  new  trial. 

The  defendant's  counsel  made  his  motion  on 
two  grounds. 

First,  for  ezoeis  of  damages ;  alledging  that 
the  jury  had  proceeded  on  a  mistake,  for  they 
had  found  that  the  plaintiff  was  not  guilty  of 
mutiny  or  sedition ;  whereas  he  insist^  it  was 
most  plain  from  the  written  evidence,  that  the 
plaintiff  had  endeavoured  to  make  the  garrbon 
believe  that  be  was  their  friend. 

Secondly,  thai  a  new  trial  ought  to  be 
granied,' because  this  action  could  not  be  main- 
tained, as  the  Court  had  no  jurisdiction. 

The  rule  to  shew  cause  was,  of  course, 
granted. 

On  the  95th  of  November,  Mr.  Just.  Gould 
reported  the  evidence,  which  agreed  with  the 
printed  trial.  On  the  26th,  it  was  solemnly 
argued  on  the  first  objection  of  excess  of  da- 
mages, the  Court  not  permitting  the  defend- 
ant's counsel  to  argue  the  second  objection,  as 
they  said  it  would  be  introducing  a  new  mode 
of  practice,  which  might  eventually  be  preju- 
dicial to  suitors ;  and  as  the  bill  of  exceptions 
went  with  the  record  to  the  court  of  King's- 
beuch,  that  waa  the  proper  court  to  determine 
on  it. 

Lord  Chief  Justice  De  Grey  delirered  his 
opinion  tu  the  following  purport. 

I  have  always  considered  this  mode  of  ap- 
plication for  a  new  trial,  as  very  salutary  to  the 
auitors,  who  may  be  injured  by  mistakes;  and 
likewise  to  the  jury,  as  it  reforms  their  errors, 


if  they  commit  any,  and  is  a  happy  substituto 
Ibr  the  much  more  ffrievous  proceeding  tbat 
the  common  law  had  directed,  ^ith  regard 
to  the  interposiiion  of  the  courts  of  justice  on 
the  quantum  of  damages,  where  the  siibject  of 
the  suit  is  contract,  the  Court  has  an  easy  rule 
to  go  by  in  rectifying  the  mistakes  of  the  jury, 
because  there  is  a  certain  test  and  standard. 
As  fur  instance,  if  a  man  should  bring  an  action 
on  a  note  for  a  100/.,  and  the  jury  should  give 
for  damages  1,000/.  under  the  idea  of  in- 
terest, they  would  go  upon  a  mistaken  prin* 
ciple,  as  it  is  certain  the  party  could  not  have 
sustained  an  injury  adequate  to  that  coropensa* 
tion  I  the  damages  would  be  excessive,  and  the 
Court  would  correct  it.  But  in  personal 
wrongs,  it  is  much  more  difficult  to  draw  a 
line.  1  do  not  go  so  far  as  to  say,  that  in  per- 
sonal wrongs  the  Court  will  never  interpose, 
even  upon  the  article  of  excessive  damages,  if 
they  are  outrageous,  and  appear  so  to  the  Court  $ 
that  is,  aa  m^  brother  Gould  expressed  it,  if  it 
appears,  in  giving  the  damages,  that  the  jury 
did  not  act  with  deliberation^  but  with  passion, 
partiality,  or  corruption..  As  for  instance,  it' 
two  ordinary  men  should  quarrel  at  an  ale^ 
bouse,  and  one  should  give  the  other  a  fillip 
upon  the  nose,  and  1,000/.  should  be  given 
for  damages,  which  is  ten  times  more  than 
both  the  partiea  are  worth,  sucli  damages 
would  be  evidence  that  the  jury  had  not  acted 
with  the  deliberation  that  the  administration  of 
justice  requires.  It  is  a  personal  tort,  but  the 
damages  are  excessive.  There  are  other  cir- 
cumstances, where  the  Court,  even  upon  exces- 
sive damages,  might  interpose:  and  I  think 
the  counsel  for  governor  Alostyn  have  very 
wisely  endeavoured  to  ground  themselves  upoa 
such  a  principle  in  tbia  cause ;  which  is,  tbat 
the  jury,  in  assessing  the  compensation  for  the 
injury,  have  proceeded  on  a  mistake.  It  is 
possible  that  in  many  instances  tbat  mistake 
may  arise  from  the  direction  of  the  Court ;  for 
the  Court  may  perhaps  direct  the  jury  to  at- 
tend to  a  circumstance,  that  in  point  of  law  is 
not  proved,  or  is  not  the  subject-matter  fortbeir 
consideration :  or  it  is  possible  that  the  jury 
may  so  mistake  the  evidence,  as  to  believe  the 
fact  to  be  true,  when  it  is  not  so :  then  it  comes 
to  be  a  proper  motion  for  a  new  trial,  because 
the  verdict  is  contrary  to  evidence.  Or  the 
jury  may  give  credit  to  such  circumstances, 
which  either  have  not  been  proved,  or  are  not 
true,  and  they  may  aggravate  the  damag^es 
upon  that  account :  they  then  act  under  a  mis* 
take,  which  most  certainly  ought  to  be  rectified. 
That  is  the  ground  upou  which  the  present  ap- 
plication is  made.  But  if  you  consider  it  in 
your  own  mind,  it  will  necessarily  result  to  this 
proposition,  that  the  jury  have  tound  a  fact 
contrary  to  evidence.  As  my  hrother  Davy 
was  aware  tbat  there  might  be  some  difficulty 
in  maintaining  that  proposition,  be  put  it  into 
another  sha|ie,  and  said  it  was  a  circumstance 
that  was  proper  for  the  jury  to  consider  as  a 
ground  for  mitigating  the  damages ;  instead  of 
which,  they  had  from  tbat  circumstance  ag- 
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fMvated  tbe  damagti.  So  that,  upon  the 
wbols^  it  will  still  recar  to  the  Mme  propoii- 
tiM,  %bat  lb«j  bava  aoltd  upon  a  ofiialake,  io 
giving  aggnfatod  damagea  opoo  a  fael,  which 
they  hattt  faoad  oaotrary  to  et  ideooa.  For 
Ibey  wore  aoanimoiialy  of  opioioo,  that  what 
tfai!  plaiotiflf  did»  woo  not  done  with  any  aodi- 
tiooa  Tiew»  or  tending^  thereto,  but  waa  ao 
floxBCpl  prcMog  of  a  tait  to  be  relief  ed  from  a 
•yriowMioa  aoppoaed.  That  waa  the  eoqoiry 
they  weie  particularly  ordered  by  my  brother 
Goold  to  OMke  ;  aod  that  was  the  answer  that 
Ibey  i^ve.  Now,  if  io  point  of  fact,  they  were 
ao  mistakeo,  as  that  they  ought  not  to  hate 
been  of  opinioD  that  the  plaintiff  did  not  act 
>with^  •  seditioua  view,  but  waa  only  preiaiugf 
ioaportufNilety  a  suit  for  relief  from  a  supposed 
gnmuiee,  then  they  bare  ffi^oi  damages  upon 
a  fiiise  supposition ;  they  na?e  git  en  suoh  aa 
are  not  proportionate  to  the  injury  receifed. 
The  argument  then  aeems  to  me  to  oome  to 
this,  that  they  have  belie? ed  a  fact  which  they 
•i^gte  not  to  have  believed,  because  the  proof 
was  against  it.  We  are  therefore  to  consider, 
whether  the  damages  ought  to  have  been  raised 
so  high  or  not.  And  there  are  two  cases  in- 
sistod  upon.  One  is  the  behaviour  of  Mr.  Fa- 
brigasi  as  tending  to  raise  disorder  and  sedition 
in  the  government  The  other  is  the  conduct 
jof  governor  Mosty  o,  in  extenuation  of  damages, 
as  acting  under  a  mistake,  and  having  tuen 
the  best  advice  the  natore  of  his  situation 
would  admit.  In  order  to  understand  this,  we 
must  see  for  a  moment  the  situation  the  go- 
ventonent  stood  in. 

Thia  island  was  conquered  in  1708.  The 
aon^oercrs  (no  matter  in  what  mode)  had 
a  nght  to  impose  what  laws  they  pleased. 
Upon  the  cession  of  the  isUnd,  by  the  eleventh 
article  of  the  treaty  of  Utrecht,  partof  the  right 
of  the  conqueror  was  p^iven  up;  for  it  is  stipu- 
lated, that  the  inhabitants  snail  enjoy  their 
hoooM,  sstates,  and  religion.  So  far  there- 
lore  the  right  of  the  conqueror  is  restrained ; 
but  with  regard  to  their  laws,  there  was  no 
stipulation^  nor  was  it  ever  understood  so  by 
sober  people.  It  is  well  known  that  the  earl 
of  Stanhope  and  the  duke  of  Argyle,  as  pleni- 
potentiaries upon  this  subject,  and  afterwards 
my  hird  BoUngbroke,  did  assure  the  inhabi- 
taals  that  they  should  eqjoy  their  own  r^hts 
and  privileges,  still  subject  to  the  supreme  do- 
ainioM  of  the  conqueror.  Those  righto  sod 
privileges  which  thev  were  to  enjoy,  were  the 
estobhabed  municipar  laws  of  the  island,  under 
such  regulatioBS  aa  the  legislature  of  this  coun- 
try sbouM  impose  upon  them.  This  assu- 
raDca»  made  at  that  time,  has  been  attended  to 
by  governmeot  ever  since ;  for  they  have  had 
the  cojoyroent  of  their  privileges  so  sssured  to 
them,  snd  have  had  such  regulations,  as  the 
IpovemiiMinl  and  the  nature  of  imfairs  have  from 
time  so  time  required. 
The  king  in  oowicil,in  the  year  1758,  (upon 
vetal  campbunts  having  been  made  against 
'  Anstrntber,  who  had  been  the  gover- 


mar)  made  the  rcguiatioB,  aa  it  is  called,  of 
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17$S ;  by  which  the  king  in  council  intended 
to  provide  against  that  oppressive  power  of  the 
governor,  which  the  inhabiUnts  had  com- 
pisined  of,  and  that  the  people  of  the  island 
should  be  at  liberty  to  sell  their  wiues  at. the 
price  fixed  by  the  jurats  of  the  different  ter- 
minos.-— Them  powers  were  soon  fouod,  or 
thought,  to  be  abused;  which  occasioDcd  a 
representation  to  be  made  by  the  then  governor 
to  the  king  in  council,  which  produced  the  new 
regulatMn  of  1753,  which  leaned  on  the  other 
side,  as  the  ostives  said  :  for  as  the  former  was 
supposed  to  ^ive  too  much  power  to  the  magia^ 
trates  of  the  island,  making  them  independent 
of  the  governor ;  so  this  threw  too  much  power 
into  the  hands  of  the  governor^  and  laid  them 
too  much  at  his  mercy. 

There  is  one  thing  mentioned  in  my  brother 
Goukl's  report,  which  I  think  proper  to  take 
notice  of,  because  it  should  not  be  so  mistaken. 
One  of  the  witnesses  in  the  cause  represented 
to  the  jury,  that  in  some  particular  caaes,  eapa- 
cially  in  criminal  matters,  the  governor  resident 
upon  the  island  does  exercise  a  legislative 
power.*  It  waa  gross  ignorance  in  that  peraoa 
to  imagine  such  a  thing.  1  may  aay,  it  waa 
impossible,  that  a  man  who  lived  upon  the 
island,  in  the  station  he  had  done,  should  not 
know  better,  than  to  think  that  the  governor 
had  a  civil  and  criminal  power  veaied  in  him. 
In  the  laland,  the  ^vemor  is  tlie  king's  ser- 
vant! his  commission  is  from  the  king,  and 
he  is  to  execute  the  power  he  is  invested  with 
under  that  commission,  which  is  to  execute  the 
hiws  of  Minorca  under  such  regolatioos  as  the 
king  shsll  make  in  council.  How  does  it  stend 
sfter  the  conquest  of  this  island  in  1757,  by 
the  French,  and  the  relinquishment  of  it  upon 
the  pesceP  When  general  Jobufton  %ras  sent 
as  deputy -governor,  he  thought  fit  to  make  a 
new  regulation.  Now,  I  conceive,  it  was  a  vain 
imagination  in  the  witnesses  at  the  trial,  (for 
we  don't  want  to  fo  to  Minorca  to  undentand 
the  oonsitotion  oi  that  island)  it  therefore  waa 
a  vain  imagination  in  the  witaesses  to  ssy,  that 
there  were  &s%  terminos  in  the  island  of  Mi- 
norca. I  have  at  various  times  seen  a  multi- 
tude of  authentic  documents  and  papers  rela- 
tive to  that  island,  and  I  do  not  believe,  in  any 
one  of  them,  that  the  idea  of  the  arraval  of  St. 
Phillip's  being  a  distinct  jurisdiction  was  ever 
started.  Mabon  is  cue  of  the  four  terminos : 
St.  Phillip's  and  all  the  district  about  it,  is  coro- 
prebended  within  the  termino  of  Msbon.  But, 
however,  as  it  happens  to  lie  near  the  glacis  of 
the  fortification,  and  the  governor's  power  (I 
don't  mean  his  legal  authority)  being  there 
greater  than  it  may  be  in  more  distsnt  psrto  of 
the  ishind,  there  has  been  a  respect  shewn  him, 
a  decency  perhaps  to  the  governor,  which  has 
prevented  the  msgistrates  interfering  without 
bis  knowledge.  But  to  suppose  that  there  is  a 
distinct  jurisdiction,  separate  from  the  govern- 
ment of  the  ishind,  is  ridiculous  and  abrard :  it 
is  what  i  never  did  hear  of,  till  it  waa  men* 

*  Vide  Mr.  Wright's  evidence,  eaie. 
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Honed  in  my  brother  GouM*s  report.  General 
Joboston  made  an  alteration  in  the  arraval  of 
St.  Pbillip's,  wbicb  is  a  district  of  a  mile  or  two 
in  circumfbreooe,  witb  some  few  bundred  in- 
habitants. He  divided  this  into  a  subdiYision 
of  four  other  districts,  and  annolled  by  his  own 
authority  the  reg^lstion  of  1753,  respectiof 
the  modtf  by  which  the  wines  were  to  be  sotd. 
As  far  as  appears  in  this  cause,  he  did  that 
without  anthority.  If  be  had  the  sanction  of 
ipovemmeut,  his  instructions  should  have  a(r- 
peared,  if  the  defendant  intended  to  avail  him- 
self of  them.  I  only  mean  to  be  understood, 
that  ffeneral  Johnston  bad  no  authority  to  su- 
persede the  order  of  counsel  by  his  own  power ; 
Irat  at  the  same  time  it  seems  to  be  a  very  sa- 
lutary provision  ;  and  if  he  had  represented  it 
to  the  king  in  council,  no  doubt  but  it  would 
have  been  approved  of.  1  may  say  that 
the  inhabitants  spproved  of  it,  because  fronii 
that  time  there  never  has  been  any  complaint 
of  it.  A  few  years  ago  there  were  a  multitude 
of  complaints  brongllit  sgaiost  the  arbitrary 
acts,  as  they  were  called,  and  the  oppressive 
conduct  of  this  very  genersl  Johnston.  They 
were  heard  in  a  full  council  with  a  grest  deal 
of  solemnity  for  a  great  number  of  days, 
and  the  council  came  into  a  resolution  upon 
them.  This  alteration  of  the  order  'in  1753 
was  not  one  of  their  cbarees  against  him ; 
therefore  it  is  clear,  that  the  inhabitants  of 
the  Mtaval  did  not  at  that  time  think  it  an 
oppression. 

We  come  now  to  the  point  of  time,  when 
.  Mr.  Fabrigas  complained  of  it.  1  will  not 
condemn  him  for  referring  to  the  order  of 
council.  He  had  a  right  to  know  whether  this 
alteration  of  governor  Johnston  was  made  by 
authority,  and  whether  it  had  the  effect  of  the 
power  of  the  king  in  council;  therefore  I  do' 
not  condemn  the  thing  itself.  Mr.  Fabrigas 
not  having  met  with  that  success  which  he  ex- 
pected, (though  governor  Mostyn,  1  think,  till 
the  time  of  the  arrest  and  commitment,  acted 
with  a  great  deal  of  caution,  judgment,  and 
prudence,  1  can  almost  say  impartiality)  and 
not  being  satisfied  with  the  opinion  of  the  go- 
vernor upon  the  representation  and  defence  of 
Allimundo,  which  he  had  never  seen,  desires  to 
see  it.  His  petition  is  rejected.  This  produces 
a  peevish  application  again  and  again  to  the 
governor,  and  from  one  complaint  another 
arises.  New  grievances  are  supposed  to  be 
received,  not  only  by  Mr.  Fabrigas,  but  by  the 
mbabitants  of  the  arraval  at  large:  and  1  can- 
not say  that  1  approve  of  the  manner  in  which 
he  did  prosecute  his  claim :  the  effect  of  it  is 
another  thing.  He  certainty  did  not  observe 
that  decency  and  respect  to  the  governor  which 
he  ought  to  have  done.  If  the  governor 
did  not  attend  to  his  complaints,  the  king  in 
council  was  open  to  him.  We  all  know,  that 
the  way  to  the  king  in  council  has  been  pur- 
sued very  often,  where  the  governor  has  not 
attended  to  the  complaints  of  tlie  Minorquins. 
His  expressions  indeed  have  the  ap{>«-aranoe  of 
knniiiity  and  refpecl;  but  yet  tbtre  is  a  petu- 


lance in  the  continuing  his  petitions,  which 
might  disturb  the  governor.  Thus  the  mstter 
goes  on ;  this  man  still  complaining,  and  ear- 
nestly pressing  of  his  suit  upon  a  grievanoa 
supposed,  till  the  secretory  informed  the  go- 
vernor, that  the  plaintiff  would  come  next  day 
with  his  petition  bscked  with  ISOof  thedeal^rt 
in  grapes  and  wme.  This  it  is  that  is  soppoaed 
to  alarm  the  governor.  Now  1  will  not  reflect 
so  much  upon  the  honour  of  any  governor  of 
the  garrison  of  fort  St.  Phillip's,  as  to  soppoae, 
that  be  really  thought  his  garrison  was  in  any 
more  danger  .than  this  court  is  at  the  present 
moment;  nor  will  I  suppose,  that  if  he  did 
think  his  garrison  was  in  danger,  that  he  wonid 
have  token  such  feeble  means  to  defend  it. 
The  governor  was  disconcerted  by  the  petu- 
lance of  the  man,  and  was  off  his  guard  ;  and 
though  he  took  the  advice  of  those  who  wer* 
the  proper  persons  to  advise  him  there,  yet  he 
must  have  too  much  sense  to  imagine,  that  the 
advice  they  gave  him  was  such  as  he  could 
either  in  law  or  reason  follow.  I  sra  not 
speaking  now  of  the  law  of  this  island ;  but 
it  is  totally  contrary  to  all  principles,  and 
to  every  idea  of  justice  in  any  country. 
But  the  next  day,  this  petition  is  presented 
by  four  men  only.  Then  there  is  an  end 
of  all  danger  to  the  garrison  and  the  govern- 
ment; and  jTOu  plainly  see  no  disturbance  was 
mesnt ;  nor  is  there  any  evidence  of  his  solicit- 
ing the  people,  of'  his  breeding  cabals  among 
them,  or  exciting  any  tumult  or  disorder.  The 
plaintiff  had,  to  say  the  worst,  only  behaved 
liimself  ill  in  the  mode  of  his  importunity ;  and 
when  he  was  open  to  the  laws  of  that  country 
(for  such  laws  I  presume  there  must  be)  if  \m 
had  offended,  he  might  have  been  prosecuted 
iii  the  courto  of  criminal  jurisdiction.  Whether 
he  acted  improperly,  from  not  having  suc- 
ceeded in  prevailing  upon  the  majority  of  the  . 
people  to  think  he  was  ri^ht  in  desiring  to  in- 
force  the  order  of  1759,  is  not  the  question : 
the  people  seemed  to  be  content  with  the  varii^ 
tion,  or  deviation,  made  by  general  Johnston. 
Now  when  all  these  mattere  are  over,  this  man 
is  committed  to  prison ;  and  there  is  the  first 
complaint :  and  I  must  take  it  upon  this  mo- 
tion, that  it  was  a  false  imprisonment.  If  the 
evernor  had  secured  him,  nay,  if  he  had 
rely  committed  him,  that  he  might  bava  been 
amenable  to  justice;  and  ifhe  badimmediately 
ordered  a  prosecution  upon  any  part  of  bis  coin 
duct ;  it  would  have  been  another  question,  and 
might  have  received  a  different  consideration. 
But  he  commits  him  to  the  worst  prison  in  tba 
island ;  and  in  a  way  which  I  cannot  conceive 
came  from  general  Mostyn.  What  could  in- 
duce him  to  use  a  man  with  such  hardship  and 
inhumanity  P  Was  not  putting  him  into  prison 
sufficient?  Why  was  be  to  be  deprived  of  the 
society  of  his  wife  and  children,  without  being 
allowed  any  thing  for  his  sustensnce  but  bn«d 
and  water,  and  to  lie  upon  the  floor?  In  this 
coodition  he  remains  for  six  days :  then  cornea 
a  second  imprisonment ;  for  I  take  the  whote 
year  to  be  a  continuation  of  the  false  impriaoft- 
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meal.  He  k  then  ^Ob  fined  on  board  athip,  | 
nnder  the  idea  of  a  baDisbroent  lo  Cartbageiia.  ' 
I  do  beliete  Mr. Most^n  waa  led  iolo  this,  un- 
der the  old  practice  of  tb«'  island  of  Minorca,  by 
wbich^  it  was  usuiil  to  bauish :  1  auppooe  the 
old  MiDorqiuos  thought  fit  toadviae  him  to  tbia 
measure.  But  the  go?erDor  knew  that  he  coald 
BO  more  impriaoo  him  for  a  twelremonth,  than 
that  be  could  ioflict  the  torture ;  yet  the  tor-  ; 
ture,  aa  well  aa  baDiabment,  waa  the  old  law  of 
Minorca,  which  fell  of  courae  when  it  came  ' 
bto  our  poaaeaaioD.  Every  Eogliab  governor 
Icnew  he  could  not  inflict  the  torture ;  the  oon- 
atitution  of  tbia  country  pnt  an  end  to  that  idea. 
This  man  ia  then  dragged  on  board  A  ahip,  with 
flttcb  cirettmataocea  of  inhumanity  and  hud- 
ahip,  as  I  cannot  believe  of  general  Moatyn ; 
and  be  ia  carried  into  a  foreign  country,  and  of 
an  eoantriea  the  worst ;  for  I  believe  there  are 
direcfiooa  given,  that  no  peraona  abould  go  to 
Spain,  or  be  uermitled  to  quit  the  port  orCar- 
thageoa.  All  his  continuance  in  Spain,  I  look 
upon  aa  a  continuance  of  the  false  imprison- 
ment; beoauae  every  oonatraint  upon  peraonal 
liberty,  without  le^l  authority,  ia  a  falae  im- 
prisonment: and  if  a  captain  leavea  a  sailor 
upon  a  deaert  island,  though  beia  left  at  liberty 
there,  yet  the  keeping  him  from  that  place  to 
which  he  had  a  right  by  law  to  come,  is  an . 
imprisonment. 

If  upon  proper  cauae  the  conrta  of  justice 
there  bad  in  a  judicial  way  exercised  any  power 
which  their  laws  wonld  have  supported,  and 
which  the  lawa  of  this  country  might  not,  what 
the  effect  of  that  would  have  been  has  nothing 
to  do  with  tbia  cause ;  for  now  we  take  it  upon 
the  general  issue.  Not  Guilty.  In  tbia  case, 
the  man  has  been  imprisoned  under  circum- 
stances of  great  hardship  for  twelve  months, 
and  kept  frmn  the  commonication  of  bia  femily 
and  his  own  concerns.  In  this  situation  he 
brings  his  action ;  and  the  jury  have  thought 
fit  to  ^ve  3,000/.  damages.  To  be  aurc,  3,000/. 
is  so  immense  sum  for  a  Mioorquin  to  recover : 
my  brother  Davy  thought  proper  to  uae  the 
expression  of  its  beiog  an  outrageous  sum.  To 
say  what  is  the  value  of  the  liberty  of  a  man's 
peraoD, secluded  from  bis  family,  under  circum- 
stances of  hardship,  for  twelve  months,  is  a  diffi- 
cult matter.  Men's  minds  will  vary  much  about 
it :  I  should  tbiok  one  thing,  another  would 
think  another.  In  tbia  case  of  personal  wrongs, 
what  has  the  law  said  ?  The  law  has  said,  that 
a  jury  of  twelve  men  aball  be  the  judges  to  de- 
tsnoine  and  assess  the  compensation  for  that 
persottsl  wrong.  We  cannot  but  recollect  what 
paased  in  those  nnfortunate  afiairs  that  happen- 
ed about  the  secretary  of  atate  and  a  printer'a 
boy.  A  aervant  is  uken  op  under  a  mistake, 
and  carried  to  a  better  house  than  bia  own,  ia 
fed  whh  better  proviaiona  than  he  had  of  his 
owB»  and  is  treated  better  than  he  would  have 
been  treated  when  at  home ;  yet  he  bringa  an 
ftction  of  fiilse  imprisonment,  and  baa  300/. 
damsgea.*  It  was  more  than  he  could  earn  for 


•  See  Ibe  Addenda  to  f  ol  19,  p.  1405. 


yenra.  The  Court  was  applied  to  for  a  new 
trial,  upon  excessive  damages.  What  did  th« 
Court  say  f  (and  I  never  heard  their  judgment 
in  that  matter  arraigned)  **  We  are  not  the  jo* 
dicature  to  determine  upon  the  deliberate  judg* 
ment  of  a  jury,  upon  such  a  subject  aa  thia. 
Have  the  jury  exercised  their  iudj^  ment?  or,  if 
there  any  imputation  upon  tbeir  conduct  ex- 
cept the  idea  of  the  compenaation  not  bein^ 
proportioned  P  Not  at  all."  How  can  a  ooorl 
of  iustice,  that  ia  to  determine  upon  law,  set  n 
value  upon  this,  and  say,  it  ia  wrong?  What 
would  be  the  consequence  of  it  ?  If  we  ny  this 
is  wrong,  we  must  say  what  is  right  Then 
we  are  to  tell  the  jury,  **  You  are  not  to  find 
3,000/."  ••  May  we  find  S,000/.  1,000/.  600/. 
or  100/.  ?  Tell  us  where  you  think  we  should 
be  right?"  **  We  must  not  tell  you ;  we  have 
no  authority  to  do  that ;  but  you  must  not  giva 
outrageoua  damagea."  For  though  I  may 
know  in  my  own  mind  whereabouts  I  should 
compensate  the  injury,  without  saying  whether 
it  would  be  more  or  less  than  thia,  yet  I  cannot 
prescribe  to  the  jnrv  what  1  think  the  value  of 
peraonal  liberty.  But  it  is  said,  that  the  go- 
vernor did  what  be  could  in  bis  situation ;  but 
was  mistaken.  If  be  was  mistaken,  it  is  s 
matter  of  mitigation  before  the  jury,  and  it 
oomea  exactly  to  the  aame  point.  I  presume 
it  was  pressed  before  the  jury,  and  they  paid 
such  attention  to  it  aa  they  thought  proper; 
and  therefore  it  would  be  totally  evoking  the 
cause  from  ita  profier  determination  to  say,  that 
ihe  jury  ought  to  give  some  other  damagres  than 
they  have.  As  to  the  ground  on  which  the 
defendant's  counsel  have  made  this  motion,  it 
ariaea  from  an  accident,  and  I  think  an  acci- 
dent which  waa  very  properly  provided  for: 
for  had  it  not  been,  that  the  learned  judge  who 
tried  the  cause  had  particularly  in  terms  recom- 
mended the  consideration  of  tbia  point  to  the 
jury,  and  taken  their  answer,  the  defendant 
could  not  have  had  any  ground  to  apply  for  a 
new  trial.  In  my  opinion,  the  learned  judge 
did  very  right,  and  acted  with  great  prudence 
and  justice  to  the  partiea,  and  to  the  future 
questions  that  may  ariae  in  this  cause;-  for  it 
looks  as  if  the  partiea  from  the  beginning  in- 
tended to  apply  either  here  or  elsewhere.  Noir 
it  ia  a  very  different  question,  whether  the  go- 
vernor or  Minorca,  finding  a  subject  mutinous 
and  seditions,  and  disturbing  bis  government, 
can  arrest  and  imprison  him  ?  or,  whether  he 
can  juatity  what  he  baa  done,  the  jury  having 
found  that  he  waa  neither  mutinous  nor  sedi- 
tious ?  Had  they  found  the  contrary,  that  fact 
might  have  been  taken  into  conaidontion  in  a 
conrt  of  justice ;  but  aa  they  have  exercised 
that  juriadiction  tfaeconatitntion  has  given  them, 
I  think  there  ought  not  to  be  a  new  trial. 

Mr.  Just.  Qould  said,  that  the  Court  was  not 
warranted  in  determining  that  the  damagea 
were  excesaive,  without  breaking  in  upon  the 
fundamental  principles  of  the  constitution. 

Mr.  Just.  Blaciutcne  observed^  that  these 
damages  could  not  be  called  angry  or  vindietifs 
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Aama((es,  as  the  injory  was  as  ontra^eous  as 
^fae  damages  coald  be  excessive. 

Mr.  Jost.  Naret  declared,  that  Mr.  Fabrigas 
hail  been  iinprisooed  and  treated  io  sach  % 
tnaoner  ibat  be  did  not  care  to  repeat. 

The  whole  bench  were  unaninaous  in  refosin^ 
a  new  trial,  and  the  role  was  consequently  dis- 
cbarg^ed. 

Farther  Proceedings  in  the  Cause  or  Fa- 

BRIOAS    AND  MOSTYN. 

The  Court  of  Common  Pleas  bavhig  refused 
governor  Mostyn  a  new  trial,  he  resorted  to  a 
Writ  of  Error,  which  was  allowed  on  the  14th 
of  December  1773. 

On  the  16th  of  December  he  was  obliged  to 
put  in  bail. 

X  rule  was  given  to  transcribe  the  record  in 
Hilary  term,  1774. 

The  first  Scire  Facias  issued  in  Easter 
term. 

The  second  Scire  Facias  issued  in  the  same 
term,  on  th$  16th  of  May,  returnable  in  Tri- 
nity-term. 

Mr.  Fabrigas,  the  defendant  in  error,  was 
served  with  a  summons  on  the  7th  of  June, 
that  the  plaintiff  might  have  time  to  assign 
errors  till  judge  Gould  had  put  bis  seal  to  the 
bill  of  exceptions. 

On  the  8th  of  June,  judge  Gould  came  into 
the  court  of  King's- bench,  and  acknowledged 
bis  seal. — The  errors  were  assigned  on  the  16th 
of  Jane.  The  defendant  pleaded  in  nulla  at 
erratum  on  the  20th.—- A  Concilium  was  moved 
lor  on  the  2l8t  of  June. — It  was  set  down  for 
argument  for  the  first  Friday  in  Michaelmas 
term. 

It  was  argued  on  Tuesday  the  15th  of  No- 
rember  1774 ;  and  the  record  is  as  follows  : 

**  The  Recorj)  of  the  Proceedings  in  Fabrigu 
and  Mostyn. 

«« The  Writ  of  Error. 

'<  As  yet  of  Trinity *term,  in  the  14th  year 
of  the  reign  of  king  George  the  third, 

**  Our  lord  the  king  sent  to  his  trusty  and 
well-beloved  sir  William  dc  Grey,  knight,  his 
chief  justice  of  the  bench,  his  ck>se  writ,  in 
these  words  ;  that  ii  to  say :  George  the  third, 
by  the  grace  of  God,  of  Great  Britain,  France, 
and  Irclud»  king,  defender  of  the  faith,  &c. 
To  oar  trusty  and  well-beloved  sir  William  de 
Grey,  knight,  our  chief  justice  of  the  bench, 
greeting.  Forasmuch  as  in  the  record  and 
process,  as  also  in  giving  of  iudgment  in  a 
plaint  which  was  in  our  court  before  you  and 
your  associates,  our  justices  of  the  bench,  by 
our  writ  between  Anthony  Fabrigas  and  John 
Mostyn,  e9q,  of  a  plea  or  trespass,  assault,  and 
fa)9e  imprisonment,  a«  it  is  said,  manifest  error 
bsth  intervened,  to  the  great  damage  of  the 
said  John,  as  by  his  complaint  we  are  informed : 
we,  willing  that  the  said  error  (if  aojr  be)  be 
<duly  amended,  and  full  and  soeedy  justice  done 
Io  the  said  puties  in  this  benalf,  do  command 


yon,  that  if  judgment  be  given  thereiipon;theb 
you  send  to  us  distinctly  and  platnty,  nnder 
your  seal,  the  record  and  process  of  the  sani 
plaint,  and  aH  things  touching  the  same  and 
this  writ ;  so  that  we  may  have  them  hiUfteeo 
days  of  St.  Hilary,  wheresoever  we  shall  theft 
be  in  England ;  that  inspecthig  the  record  and 
process  aforesaid,  we  may  cause  further  to  be 
done  tbereopon  for  amendiug  the  said  error,  as 
of  right,  and  according  to  the  law  and  custom 
of  England,  shall  be  meet  to  be  done.  Witness 
ourself  at  Westminster,  the  6th  day  of  De- 
cember, in  the  14th  year  of  our  reign,  Hil.  A.  L. 

**  The  Return  to  the  Writ. 

"  The  Answer  of  sir  WilKam  de  Orey, 
knight,  chief  justice  within  ntimed.^The  re- 
cord and  process  of  the  |risint  within  mentmned, 
with  all  tnings  touching  the  same,  I  send  be- 
fore our  lord  the  king,  wheresoever,  6cc.  at  a 
day  within  contained,  in  a  certain  record  to  the 
writ  annexed,  as  I  am  within  commanded, 
kc,  William  de  Gret. 

^*  Pleas.  InroHed  at  Westminster  before  shr 
William  de  Gray,  knight,  and  his  brethren, 
justices  of  his  majesty's  court  of  Common 
Bench,  of  Easter- term,  in  the  19th  year  of  the 
reign  of  our  sovereign  k>rd  Georpfe  the  thin), 
by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  and  so 
forth.    Rolls  616  and  617. 

«  The  Declaration. 

«'  In  the  Common  Pleas.  Lowkm  to  wit. 
JoAn  Jlfoffyn,  late  of  Westminster,  in  the  county 
of  Middlesex,  esquire,  was  attached  to  answer 
Anthony  Fabrigas  of  a  plea,  wherefore  be 
with  force  and  arms  made  an  assault  upon  the 
aaid  Anthony  at  Minorca,  (to  wit)  at  London 
aforesaid,  in  the  parish  of  Saint  Mary-le-Bow, 
in  the  ward  of  Cheap,  and  beat,  wounded,  and 
ill-treated  him,  and  there  imprisoned  him,  and 
kept  and  detained  him  in  prison  there  for  m, 
long  time  without  any  reasonable  or  pro^ble 
cause,  contrary  to  the  laws  and  customs  of 
this  realm,  against  the  will  of  the  said  Anthony, 
and  compelled  the  said  Anthony  to  depart  from 
and  leave  Minorca  aforesaid,  where  the  said 
Anthony  wasdwellinp^  and  resident,  and  carried 
and  caused  to  be  earned  the  said  Anthony  from 
Minorca  aforesaid,  to  Carthagena  in  the  domi- 
nions of  the  king  of  Spain,  against  the  will  of 
the  said  Anthony  ;  whereby  the  saii^  Anthonj 
was  put  to  great  expence  and  trouble,  and  the 
goods  and  effects  of  the  said  Anthony  there 
were  diminished,  lost,  spoiled,  and  consumed, 
and  the  family  of  the  ssid  Anthony  were 
brought  to  great  want  and  distress,  and  the 
said  Anthony,  during  all  the  said  time,  was 
thereby  deprived  of  the  comfort  of  his  said 
family  :  and  also  wherefore  the  said  John  with 
force  and  arms  made  another  assault  upon  the 
said  Anthony  at  Minorca,  (to  wit)  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  and 
beat,  wounded,  and  ill-treated  him,  and  there 
imprisoned  him,  and  kept  and  detained  him 
there  in  prissn  fat  a  loi^^  timei  withoat  any 
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fcmooable  or  prol»alrfe  came,  cootmry  to  tli« 
lawa  and  cnttotnt  oT  this  retlm,  agalntt  tho 
will  of  the  said  Anthon  v ;  aod  did  other  wrongs 
to  him,  to  the  great  dauMice  of  the  aaid  Ao- 
thooy,  aad  agaioat  the  peace  of  oor  lord  the 
now  kiog :  and  tbereopoo  the  aaid  Anthony, 
by  Richard  Gregory,  his  attorney,  conipfaios, 
that  the  aaid  John,  oo  the  fint  day  of  Septem- 
ber, in  the  year  of  our  Lord  1771,  wiih  force 
and  arms,  (lo  wit)  with  swordr,  stavea,  sticks, 
aod  Bala,  made  afa  assaoU  opoo  the  said  An- 
thooy,  at  Minorca,  fto  wit)  at  Loodon  albresaid, 
m  the  parish  of  8t.  Mary- le- Bow,  io  the  ward 
of  Cbean,  and  beat,  wounded,  aod  Ill-treated 
him,  and  then  aod  there  imprisoned  him,  and 
kept  and  deuined  him  in  prison  there  for  a  k»ng 
time,  (to  wh)  for  the  apace  of  ten  months,  with- 
ont  an  J  reasonable  or  probable  canoe,  contrary 
to  the  laws  and  customs  of  thii  realm,  against 
the  will  of  the  said  Anthony,  add  compelled 
the  aaid  Aoihony  to  depart  from  aod  leave 
BIiDorca  aforesaid,  where  the  said  Anthony  was 
then  d  welting  aod  resident,  and  carried  and 
caused  to  be  carried  the  said  Anthony  from 
Minorca  aforesaid  to  Cartbagena,  in  the  do- 
niniona  of  the  king  of  Spain,  against  the  will 
of  the  said  Anthony ;  whereby  the  said  An- 
thony was  then  and  there  put  to  great  expence 
aod  trouble,  and  the  goocia  and  effecta  of  the 
said  Anthony  there  were  dimioished,  lost, 
spoiled  and-  consnmed,  and  the  family  of  the 
aaiti  Anthony  were  thereby  brought  to  great 
want  and  distress,  and  tbesaid  Anthony  during 
all  the  said  time  was  deprived  of  the  comfort  of 
his  said  family  ;  and  also,  for  that  the  said 
John  oo  the  said  first  da^  of  September,  in  the 
year  of  oor  Lord  1771  aforesaid,  with  force  and 
anna,  (to  wit)  with  swords,  staves,  sticks,  and 
ftsts.  Blade  another  assault  upon  the  said  An- 
thony, at  Minorca,  (to  wit)  at  London  afore- 
aaid,  in  the  pariah  and  ward  aforesaid,  and  then 
and  there  beat,  wounded,  and  ill-treated  him, 
and  then  and  there  iioprisoned  him,  and  kept 
aiid  detained  him  there  in  priaon  for  a  long 
time,  (to  wit)  for  the  space  of  other  ten  months, 
withoat  any  reasonable  or  probable  cause, 
contrary  to  the  laws  and  customs  of  this^realm, 
against  the  will  of  the  said  Aothonv';  and 
then  aud  there  did  other  wrongs  to  him  the 
aaid  Aothooy,  to  the  great  damage  of  the  said 
Anthony,  and  against  the  peace  of  our  said  lord 
the  Idng:  and  thereupon  the  said  Anthony 
aaith,  that  he  is  injured  and  hath  suatained 
damage  to  the  ralue  of  10,000/.  And  thereof 
he  briflgeth  suit,  &c. 

<>  The  Plea. 

**  Aud  the  said  John,  by  James  Dagge  his 
attorney,  comes  and  defends  the  force  and  in- 
jury, aod  says  be  is  not  guilty  of  the  premises 
above  laid  to  his  oharge  in  manner  and  form  as 
the  aaid  Anthony  hath  abov^  complained  there- 
of against  him ;  and  of  this  he  puta  hnnself 
upon  the  conutiy,  Ike.  and  the  said  Anthony 
doth  ao  likewise.  And  for  further  plea  in  this 
behalf  as  to  the  makmg  the  said  aasattit  upon 
the  aaid  Anthdny  Id  the  finl  ooirot  in  the  laid 


A.  a  m*.  [Wis ' 

dcclaralion  meationed.  and  beating  aad  iii- 
tnsating  him,  and  impnaoniog  him,  and  keep* 
ingand  detaining  him  in  prison  for  the  aud 
space  of  time  in  ttie  aaid  declaration  mentioned^ 
and  compelHog  the  aaid  Anthony  to  depart 
from  and  leave  Miaoroa  atbreaaiil,  and  carry- 
ing and  cansiog  to  be  carried  the  said  Anthony 
from  Minorca  aforesaid  to  Carthageaa,  in  the 
domiuioof  of  the  king  of  Spain,  by  the  said 
Johu  above  supposed  to  have  been  done ;  he 
the  said  John,  by  leave  of  the  court  here  for 
this  purpose  first  bad  and  obtained,  according 
to  the  lorm  of  the  autote  in  that  ease  nsodo 
aod  provided,  says,  that  the  aaid  Antbonj 
ought  not  to  have  or  maintain  his  aaid  action 
thereof  against  him  the  said  John,  beoaoae  be 
says  that  he  the  said  John,  at  the  aaid  tiaa^ 
&c.  and  krag  before,  was  ^vemor  of  the  said 
island  of  Minorca,  and  donog  all  that  time  waa 
ioveated  with  and  did  hold  and  aierciae  all  thn 
powers,  privileipeB,  and  aothoriliea,  civil  and 
military,  beloogiiig  and  relating  to  the  govern- 
ment of  the  said  isTand  of  Minorca,  in  parte  be* 
yood  the  seas ;  and  the  said  Anthony  before 
the  said  time  when,  &c.  (to  wit)  on  the  said  let 
day  of  September,  in  the  year  aforesaid,  at  the 
aaid  island  of  Miaorca  aforesaid,  waa  guilty  of 
a  riot  and  disturbance  of  the  peace,  oAer^  and 
government  of  the'  said  island,  and  waa  eoden- 
vonring  to  create  and  raise  a  mutiny  and  aedi- 
tion  among  the  inhabitants  of  the  said  island, 
in  breadi  of  the  peace,  violation  of  the  laws, 
and  in  subversion  of  all  oider  and  government ; 
whereupon  the  said  John,  so  being  governor  of 
the  said  island  of  Minorca  as  aforeaaid,  at  thn 
said  time  when,  Aeo.  in  order  to  preserve  the 
peace  and  government  of  the  aaid  island,  waa 
obliged,  and  did  then  and  there  order  the  said 
Antnony  to  be  baniabedfrom  the  aaid  island  of 
Minorca,  and  to  leave  and  ouit  the  said  island. 
And  in  order  to  banish  andaend  the  said  An« 
thony  from  and  out  of  the  said  island,  did  then 
and  there  for  that  purpose  gently  lay  handa 
upon  the  said  Anthony,  and  did  then  and  them 
seine  aud  arrest  him,  and  did  keep  and  detain 
the  said  Anthony,  before  be  could  be  banished 
and  sent  from  out  of  the  said  island,  for  a  short 
sp^ceof  time,  (to  wit)  for  the  space  of  six  da^ 
tnen  next  following ;  and  afterwards,  to  wit, 
on  the  7th  day  of  fi&ptember,  in  the  year  afiira- 
said,  at  Minorca  aforesaid,  did  carry  and  cause 
to  be  carried  the  said  Anthony,  on  board  a  cer- 
tain vessel,  from  the  island  of  Minorca  afore- 
aaid to  Carthagena  aforesaid,  as  it  was  lawful 
for  him  to  do  for  the  cause  aforeaaid,  which  are 
the  same,  making  the  said  assault  upon  the 
said  Anthony  in  the  first  count  of  the  said  de- 
claration mentioned,  and  beating  and  ill-treai- 
ing  him,  and  imprisoning  him,  and  keeping 
and  detaining  hjm  in  prison  for  the  said  spaen 
of  time  in  the  said  first  count  of  the  said  decla- 
ration mentioned,  and  compelling  the  said  An* 
thony  to  depart  frmn  and  leave  Minorca  afore- 
said, and  carry hig  and  causing  to  he  carried 
the  said  Anthony  from  Minorca  to  Carthagena, 
in  the  dominions  of  the  king  of  Spain,  whereof 
die  said  Anthony  hath  above  complained  i 
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him :  and  this  b«  it  ready  to  ? erifj.  Where* 
fore  he  prays  judgmeot  if  the  said  Antbooy 
ought  to  have  or  maiotaiu  bis  said  actbn  there- 
of against  him,  &c.  without  this  that  the  said 
Jobu  was  guilty  of  the  said  trespass^  assault, 
and  imprisonment,  at'^tbe  parish  of  St.  Mary  le 
Bow,  in  the  ward  of  Cheap,  or  elsewhere  out  of 
the  said  island  of  Minorca  aforesaid. 

<<  Thobias  Walker. 

<*  The  Replication. 

**  And  the  said  Anthony,  as  to  the  said  plea  of 
him  the  said  Jobu,  bv  him  secondly  above 
pleaded  in  bar,  as  to  the  said  assaulting  the 
said  Anthony  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  beating  "and  ill- 
treating  biro,  and  imprisoning  him,  and  keep- 
ing and  detaining  him  in  prison  for  the  said 
space  of  time  in  the  said  declaration  mentioned, 
and  compelling  tbe  said  Anthony  to  depart 
from  and  leave  Minorca  aforesaid,  and  carry- 
ing and  causing  to  be  carried  tbe  said  Antbony 
from  Minorca  aforesaid  to  Cartbageoa,  in  the 
dominions  of  tbe  king  of  Spain,  by  the  said 
John  above  done,  protesting  that  the  said  plea, 
and  tbe  matters  tberein  contained  are  insuffi- 
cient in  law  to  bar  the  said  Anthony  from 
maintaining  bis  said  action  against  the  said 
John.  For  replication  in  this  Ufbalf,  he  saith, 
that  tbe  said  Antbony  ought  not,  by  reason  of 
any  thing  by  tbe  said  John  above  m  pleading 
alleged,  to  be  barred  from  having  his  said  ac- 
tion thereof  maintained  against  him  ;  because, 
he  saitb,  that  tbe  said  John,  of  his  own  wrong, 
«Dd  without  such  cause  as  the  said  John  bath 
above  in  his  said  plea  alleged,  on  tbe  same  day 
and  year  aforesaid,  at  London  aforesaid,  in  tbe 
parish  and  ward  aforesaid,  assaulted  the  said 
Antbony,  and  beat  and  ill-treated  him,  and  im- 
prisoned him,  and  kept  and  detained  him  in 
prison  for  the  said  space  of  time  in  tbe  said  de- 
claration mentioned,  and  compelled  the  said 
Anthony  to  depart  from  and  leave  Minorca 
aforesaid,  and  carried  and  caased  to  be  carried 
the  sayi  Antbony  from  Minorca  aforesaid  to 
Cartbagena,  in  the  dominions  of  tbe  king  of 
Spain  aiforesaid,  in  manner  and  form  as  the 
said  Anthony  bath  above  complained  against 
him ;  and  this  he  prays  may  be  enquired  of  by 
the  country.  And  tbe  said  Jobu  doth  so 
likewise.  John  Glynn. 

'<  Award  of  the  Venire. 

"  Therefore,  as  well  to  try  this  issue  as  the 
said  other  issue  between  tbe  said  parties  above 
joined,  it  is  ooijamanded  to  the  sheriffs,  that 
they  cause  to  eome  here,  in  three  weeks  of  the 
floiy  Trinity,  twelve,  6ec.  by  whom,  &c.  and 
who  neither,  &c.  to  recognize,  Sec,  because  as 
well,  &c. 

^'  At  which  day  the  jury  between  tbe  said 
parties  of  tbe  plea  aforesaid,  was  respited  here 
until  on  the  morrow  of  All  Souls  then  next 
following,  unless  sir  Hennr  Gould,  knight,  one 
•f  the  king's  justices  of  tbe  bench  here  as- 
signed by  form  of  the  statute.  Sec.  should  first 
•OHiey  OB  Friday  the  Sod  of  July  last  past,  at 


the  Guildhall  of  the  city  of  London.  And 
now  here  at  this  dsy  comeih  the  said  Anthony, 
by  his  said  attorney,  and  the  said  justice,  before 
whom,  Sec.  bath  sent  here  his  record  in  these 
words. 

•«  Tbe  Postea. 

'<  That  is  to  say,  afterwards,  on  the  day  and 
in  tbe  year,  and  at  tbe  place  within-  mentioned, 
come  as  well  the  within- mentioned  Antbony 
Fabrigas  as  the  within -named  John  Mostyn,  by 
their  attomies  within- named,  before  sir  Henry 
Gould,  knight,  one  of  the  justices  of  the  bench 
within- named,  and  certain  of  the  jurors, 
whereof  mention  is  within  made,  summoned  to 
be  upon  that  jury,  (that  is  to  say)  Thomas 
Zachary,  Thomas  Asbby,  David  Powell,  and 
Walter  Ewer,  being  required,  come,  and  on 
that* jury  are  sworn;  and  because  the  rest  of 
the  jurors  of  the  same  jury  do  not  aopear,  tber^ 
fore  eight  other  persons  of  the  by*standers, 
being  by  the  sheriffs  within- written  hereunto 
elected,  at  tbe  request  of  tbe  said  Antbony,  and 
by  the  command  of  the  said  sir  Henry  Uould, 
are  now  newly  set  down,  whose  names  are 
affiled  in  tbe  within-writton  pannel,  according 
to  tbe  form  of  tlie  statute,  &c.  which  said 
jurors  so  newly  set  down,  (that  is  to  say)  Wil- 
liam Torokyn,  Gilbert  Howard,  Thomas  Boul- 
by^  and  John  Newball,  John  King,  James 
Smith,  William  Hurley,  and  James  Selby, 
being  also  required,  come  likewise,  and,  toger 
ther  with  tbe  said  other  jurors  before  impan- 
nelled,  are  tried  and  sworn  to  speak  tbe  truth  of 
tbe  mattors  within  contained  ;  who,  upon  theiir 
oath  say,  that  as  to  tbe  first  issue  witbin-joided, 
the  said  John  Mostyn  h  guilty  of  the  premises 
within  laid  to  bis  charge,  in  manner  and  form 
as  the  said  Anthony  hath  within  complained 
against  him :  sod  as  to  the  other  issue  within 
joined,  the  said  jurors  on  their  said  oath  further 
say,  that  the  said  John  Mostyn,  of  his  own 
wrong,  snd  without  such  cause  as  be  bath  ia 
pleading  within  alledged,  on  the  day  and  in  tbe 
year  within  meutioned,  at  London,  in  the  parish 
and  ward  within  mentioned,  assaulted  the  said 
Anthony,  and  beat  and  ill-treated  him,  and  im- 
prisoned him,  and  kept  and  detained  bim  ia 
prison  for  the  space  uf  time  in  the  within  de- 
claration mentioned,  and  compelled  him  the 
said  Anthony  to  depart  from  anu  leave  Minorca 
within  mentioned,  and  carried  and  caused  to 
be  carried  the  said  Anthony  from  Minorca 
aforesaid  to  Cartbagena,  in  the  doipinions  of  the 
king  of  Spain  within  mentioned,  iu  manner  and 
form  as  he  the  said  Antbony  bath  by  his  replt- 
catisn  within  alledged;  and  they  assess  the 
daoa^^es  of  tbe  said  Anthony,  by  reason  of  the 
premises  within  specified,  b«iides  his  costs  and 
charges  by  him  laid  out  and  expended  about 
his  suit  in  tbis  behalf,  to  3,000i.  and  for  bta 
said  costs  and  chaiges,  to  forty  shillings. 
Therefore  it  is  considered,  that  the  said  An- 
thony recover  against  the  said  John  his  da- 
mages aforesaid,  to  3,000/.,  •  and  qL  by  tbe 
jury  aforesaid,  in  form  aforesaid  assessed,  and 
681.  to  the  said  Anthony,  at  his  request,  for  tbe 


Digitized  by 


Googl( 


189] 


Fahrigoi  v.  MostjfH* 


A.  D.  177S. 


[19© 


cofis  abd  ebtrires  aforesaid,  by  the  Court  hero 
for  iocrease  adjndged ;  wbicb  Mid  damages  ia 
the  wbole  amoant  to  S,090<.»  &c.  Aflerwards 
(that  is  to  say)  before  onr  lord  the  king  at 
Westmiosler,  comes  the  said  Jobo  Moatyn,  in 
his  profier  person,  aod  says,  that  at  the  trial  of 
the  said  cause  before  the  said  sir  Heory  Gould, 
knigbt,  the  coonsel  of  him  the  said  John  Mos- 
tyn  proposed  certain  exceptions  to  the  opiiiran 
of  the  said  sir  Heorjr  Gould,  which  exceptions 
were  written  in  a  bill,  and  sealed  by  the  said 
judge ;  which  bill  of  exceptions  the  ssid  John 
M mty n  now  brings  into  th>s  court ;  snd  prays 
a  writ  of  our  lord  tb^  king  to  the  said  sir  Henry 
Gould,  to  confiess  or  deny  bis  seal  so  put  to  the 
ssid  bill  of  exceptions,  according  to  the  form  of 
the  statute  in  such  cases  made  and  pro? ided, 
which  writ  is  granted  to  him  returnable  in  15 
dsys  from  the  day  of  the  Holy  Trinity ;  at 
which  day,  before  our  lord  the  king  at  West- 
minster, comes  the  ssid  John  Mostyn  in  bis 
proper  person  ;  and  the  said  sir  Henry  Gould, 
knigbt,  likewise  in  his  proper  person,  comes 
and  acknowledges  his  seal  put  to  the  said  bill 
of  exceptions,  wbicb  bill  of  exceptions  follows 
in  these  words. 

"  The  Bill  of  Exceptions. 

**  That  if  to  say,  on  the  morrow  of  the  Holy 
Trinity,  IS  Geo.  S.  Be  it  remembered,  that  in 
the  term  of  Easter,  in  the  ISth  year  of  the 
reig^  of  oor  sovereign  lord  George  the  third, 
now  king  of  Great  Britain,  and  so  forth,  came 
Anthony  Fabrigas,  by  Richard  Gregory  his 
attorney,  into  tiM  court  of  our  said  lord  the  king 
of  tbe  Bench  at  Westminster,  and  impleaded 
John  Mostyn,  late  of  Westminster,  in  tbe 
county  of  Middlesex,  esq.  in  a  certain  plea  of 
ircspaas  on  wbicb  tbe  said  Anthony  declared 
against  him. 

[The  declaration,  plea,  and  replication,  are 
here  set  out  Terbatim,  which,  to  avoid  repeti- 
tion, are  now  omifled.  After  those  pleadings 
the  bill  of  exceptions  proceeds  in  these  words.] 

*'  And  afterwards  (to  wit)  at  tbe  sittings  of 
Nisi  Prius,  bolden  at  the  Guildhall  of  the  city 
of  London  sforesaid,  in  snd  Ibr  the  said  city, 
before  tbe  bon.  sir  Henry  Gould,  knight,  one 
of  tbe  justices  of  our  said  lord  tbe  king  of  the 
Bench,  Thomas  Lloyd,  esq.  being  associated  to 
biro  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  on  Monday  the  12th 
day  of  July,  in  the  IStb  year  of  the  reign  of 
oor  said  lord  tbe  now  king,  the  aforesaid  issues 
so  joined  between  the  said  parties  as  aforesaid, 
came  on  to  be  tried  by  a  jury  of  tbe  city  of 
London  aforesaid,  for  that  purpose  duly  im- 
panoelled ;  at  which  day  came  there  as  well 
tbe  said  Aolboay  Fsbrigas  as  the  said  John 
Mostyn,  by  their  attomies  aforesaid.  And  the 
jurorv  uf  the  jury  aforesaid,  impannelled  to  try 
the  said  issues,  being  called  over,  some  of  tbem, 
namely,  Thomas  Zacbary,  Thomas  Ashby, 
David  Powell,  and  Walter  Ewer,  came  and 
wfre  then  and  ther^  in  due  manner  chosen  and 
Kwora  to  try  tbe  same  issues ;  and  because  tbe 
rifsi  of  Ibe  jurors  of  tbe  same  jury  did  not  ap« 


petr,  therefore  others  of  tbe  by-atanders  being 
chosen  by  tbo  sberiflk,  at  tbe  request  of  the  said 
Anthony,  and  by  command  of  tbe  said  justice, 
were  appointed  anew,  whose  names  were 
affixed'to  tbe  pannel  of  tbe  said  jury,  according 
to  the  form  of  the  statute  in  such  case  mada' 
and  prorided ;  which  said  jurors  so  appointed 
anew,  (to  wit)  William  Tomkyn,  Gillieit 
Howard,  Thomas  Boulby,  John  Newball, 
John  King,  James  Smith,  William  Hurley, 
and  James  Selby,  being  likewise  called,  came^ 
and  were  then  and  there  in  due  manner  tried 
and  sworn  to  try  tbe  same  issues.  And  upon 
tbe  trial  of  tbe  said  issues,  tbe  counsel  learned 
in  tbe  law  for  the  said  Anthony  Fabrigas,  to 
maintain  and  prove  bis  said  declaration,  on  bis 
part  gave  in  eridence,  that  tbe  said  John,  at 
the  island  of  Miuorca,  on  tbe  17tb  day  of 
September,  in  the  year  of  oor  Lord  1771,  seised 
and  took  tbe  said  Anthony,  and  without  any 
trial  imprisoned  him  for  the  space  of  six  days, 
a^inst  bis  will,  and  banislied  him  for  the  spaoa 
ot  twelve  months  from  tbe  said  isbmd  of  Mi^ 
norea,  and  caused  him  to  be  put  by  soldiers  oil 
board  a  ship,  and  to  be  transported  from  tbt 
said  island  of  Minorca  to  Carthagena  in  Spain, 
for  tbe  said  space  of  twelve  months :  wbere^ 
upon  the  counsel  for  tbe  said  John  Blostyn  did 
then  and  there,  on  the  part  of  the  said  John 
Mostyn,  give  in  evidence,  that  tbe  said 
Anthony  was  a  native  of  Minorca,  and  at  tha 
time  of  taking,  sdzing,  and  imprisoning  him, 
and  banishing  him  as  aforesaid,  was  residing 
in  and  an  inhabitant  of  the  arrava]  of  St.  Ph£> 
fa'p's  in  the  said  island.    And  it  was  further 

Siven  in  eridence  on  the  part  of  tbe  said 
efendant,  that  the  said  island  of  Minorca 
was  ceded  to  the  crown  of  Great-  Bri- 
tain by  the  king  of  Spain,  by  tbe  treaty  of 
Utrecht,  in  the  year  of  our  liord  1713 ;  and 
that  the  article  in  the  said  treaty,  relative  to 
tbe  said  island,  is  as  follows:  *'  Rex  porr5  Ga- 
tholicus,  pro  so,  bssredibus  et  sueoessoriboa 
suis,  cedit  parit^r  coronm  Magna  Britannic 
totam  insulam  Minorca;,  ad  e&mqne  transfert 
in  perpetuumjuaomnedominibmque  plenissi- 
mum  supradictam  insulam,  speciatlm  ver5 
super  urbem  arcem  porturo  muuitiones  et  si- 
num  Minorisenses,  vulg6  Port  Mahon,  on^ 
cum  aliis  portubus  locis  oppidisque  in  prnfatA 
iosnift  sitis ;  provisum  tamen  est  ut  in  articulo 
suprascripto  quod  nullum  perfugium,  neque 
receptaculum  patebit  Maurorum  navibns  m1- 
licis  quibnscbnque  in  Purtu  Mabonis,  aut  in 
alio  ouovis  portu  diotce  insulee  Minorcse,  qp4 
ore  tiispanw  ipsorum  excursionibus  infestm 
reddantur.  Quinim6  commorandi  solommodi 
causii  secundtim  pacta  conventa  Mauris  eorCini- 
que  navigiis  introitus  in  insulam  prsefatam  per- 
mittetur.  Promittit  etiam  ex  suft  parte  regina 
Magn»  Britannise,  qu6d  si  quand6  insiuam 
Minorcss  et  portus  oppida  loeaque  in  e&dem 
sita  a  coronft  regnorum  suorom  quovis  modo 
alienari  in  posterum  contigeril,  dabitur  corona 
Hispaniss  ante  nation^m  aliam  quaiuciinqae 
prima  optio  possessionem  et  proprietatem  prst- 
immoratss  iasuli^  redimendL    Spondat  bisupkr 
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tmn  ut  inooitt  omDat  intuit  prefatn  tAin  cc« 
«icau8tict  quam  fecnlaras  bonis  suit  QDiverw, 
•thoDoribas  tttt5  ptctt^oc  fruaotur.  Atque 
^lil^oDit  Romana  CaiboHcie  liber  asua  iif 
periaittetur&fiitque  etianiKputinodi  rationes  ine- 
aotur,  ad  ttoendain  religionem  pnedictam  in 
Mdem  intol4,  qiue  ^  gubernalione  civili  atqae 
k  legfibna  Magrne  BriUnnia,  pcoitib  abborrere 
jion  vidaaotar.  Polenint  etiam  aula  bonimbat 
iflt  bonis  f  rui,  qui  nunc  8u«  CatbolicK  majcstalis 
•MTfitio  addict!  soot,  etiamsi  in  codem  pennan- 
jMrint;  et  liceat  cnicuoqiie,  qui  prafittam  in- 
•nlaoD  relioqaere  voliieril,  bona  aua  ? endcre  et 
liber^  in  Hispaniam  Iransfcbera.*'  And  it  was 
fiirtber  gi? en  in  e? idence  on  tbe  part  of  the  said 
detedant,  that  the  Minoraains  are  in  general 
gofemed  by  the  Spanisli  lairs,  bat,  when  it 
.serves  tbeir  purpose,  plead  the  Engttsb  laws. 
And  il  was  further  girrn  in  evidence  on  the 
.behalf  of  the  said  defendant,  that  there  are 
certain  UMgistrates,  called  the  chief  justice 
criminal,  aM  the  chief  justice  civil,  in  the  said 
Island.  Audit  was  further  given  in  evidence 
by  James  Wright,  the  secrrtary  to  the  defen- 
dant, that  tbe  said  island  is  divided  into  four 
districts,  exclusive  of  the  arraval  of  St.  Phil- 
lip's, which  the  witness  always  nnderalood 
•to  be  separate  and  distinct  frot^  the  otbera,  and 
■ader  the  immediate  order  of  the  governor ; 
so  that  no  magistrate  of  Mahoa  could  go  thore 
to  exercise  any  function  wilbeut  leave  first  had 
from  ihe  governor.  And  it  was  further  given 
in  evidence  on  tbe  part  of  tbe  said  defcMant, 
by  ooloael  Patrick  Mackellar,  that  the  arraval 
of  St  Phillip's  is  surrounded  by  a  line-wall  on 
one  side,  and  on  the  otlier  by  the  sea,  and  is 
caNed  tbe  royalty,  where  tlie  governor  has 
Ip-eater  power  than  any  where  else  in  the 
Mbnd,  and  where  the  judges  cannot  interfere 
but  by  the  governor's  consent.  And  it  was 
further  given  in  evidence  by  Edward  Blake- 
Doy,  who  had  been  aecretary  to  governor 
Blakeney,  that  nothing  can  be  executed  in  the 
arraval  but  by  the  gavemor's  leave ;  and  the 
judges  have  applied  to  him  the  witnem  for  the 
<flovemor's  leave. to  execute  procem  there. 
And  it  was  further  given  in  evidence  by  the 
«aid  Jamse  Wright,  that  for  the  trial  of  murder 
and  other  great  offenoss  committed  within  the 
aaid  arravSl,  upon  application  to  the  ^povemor, 
ke  generally  apnoinis  the  asaesseur  criminal  of 
Mahon,  and  for  lesser  offences  the  musiastaph; 
^nd  that  the  said  John  Mostyn,  at  the  tmae 
of  the  seising,  taking,  imprisoning,  and  banish- 
ing the  said  Anthony,  was  the  governor  of  the 
said  island  of  Minorca,  under  and  by  virtue  of 
certain  letters  patent  of  bis  present  majesty, 
under  the  great  seal  of  Great  Britain,  bearing 
date  the  9d  day  of  March,  in  the  8th  year  of 
his  reigo,  whereby  his  msjeety  constituted  and 
appointed  the  said  defendant  to  be  captain- ge- 
neral and  governor  in  chief  in  and  over  the 
•aid  island  of  Minorca,  and  the  town  and  gar- 
Amo  of  Port  Mahon,  and  the  castles,  forts,  and 
other  works  and  fortifications  thereunto  befong- 
kig,  and  all  ondier  tpwas  and  phiecs  within  Ibe 


said  island;  and  bis  majesty  did  thereby  give 
and  grant  unto  the  said  defeiMlant  John  Moo- 
tyni  er-in  bis  absence  to  the  lieotcnaat-gover- 
nor,  or  commander  in  chief  for  the  time  beings 
all  powers,  privileges,  and  authorities,  civil  and 
military,  unto  tbe  said  office  belonging,  to 
have,  hold,  and  exercise  the  said  office,  powera^ 
privilegee,  and  authorities,  during  his  majesty's 
will  and  pleasure;  and  the  aaid  defendant  John 
Mostyn,  or  in  his.  absence  the  lieutenanl-p^o* 
vemor,  or  commander  in  chief  for  the  time 
being,  are  to  observe  and  obey  all  the  orders 
and  instructions  therewith  given  to  him,  and 
all  such  further  and  other  orders  and  instru^ 
tions  ss  shall  be  from  time  to  lime  given  to  him 
imdcr  his  majesty's  royal  sign  manual  or  sig* 
net,  or  by  his  naajeoty's  or&r  in  privy -coun- 
cil ;  and  his  said  majestv  did  thereby  strictly 
cbarj^  and  command  all  his  officers,  ministeis, 
magistrates,  civil  and  military,  whatsoever,  and 
soldiers,  and  all  others  his  loving  subjects,  in- 
hsbtting  or  being  in  tbe  said  island,  to  obey 
biro  the  said  John  Mostyn,  as  captain-tfeneral 
and  chief  governor  thereof;  and  that  tne  de- 
fendant, being  so  governor  of  the  said  island, 
caused  the  said  Anthony  to  be  seised,  taken, 
imprisoned,  and  banisheil  as  aforesaid,  without 
sny  reasonable  or  probable  cause,  or  any  other 
mailer  alledged  in  the  defondant's  plea,  or  anj 
act  tending  thereto.  But  nevertheleaa  the  aaid 
counsel  for  tbe  ssid  John  Mostyn  did  then  and 
there  insist  before  the  saki  justice,  on  the  behalf 
of  the  said  John  Moatyn,  that  the  said  several 
matters  so  produced  an'd  ghren  in  evidence  on 
the  part  of  tne  said  John  Mostvn  as  aforesaid, 
were  sufficient  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  said 
John  Mostyn  to  a.  verdict,  and  to  bar  the  aaid 
Anthony  of  hia  aforesaid  action ;  and  the  said 
counsel  for  the  said  John  Mostyn  dkl  then  and 
there  pray  the  said  justice  to  admit  and  allow 
the  said  matters  so  produced  and  given  in  evi- 
dence for  the  said  John  Mostyn,  to  be  conclu«> 
sive  evidence  in  fovour  of  the  said  John  Mos«' 
tyn,  to  entitle  him  to  a  verdict  in  thia  cause, 
and  to  bar  the  said  Anthony  of  his  sction  afore- 
said. But  to  this  the  counsel  learned  in  the 
law  of  the  said  Anthony,  did  then  and  there 
insist  befofo  the  said  justice,  that  the  same  were 
not  sufficient  nor  ought  to  be  admitted  or  al- 
fowed  to  entitle  the  said  John  Mostyn  to  a  ver- 
dict, or  to  bar  the  said  Anthony  of  his  sction 
aforesaid.  And  the  said  justice*  dnl  then  and 
there  declare  and  deliver  his  opinion  to  the  jury 
aforesaid,  that  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the 
said  John  Mostyn,  were  not  sufficient  to  bar 
the  said  Anthony  of  his  action  aforesakl,  and 
with  that  directuMi  left  the  same  to  the  aaid 
jury ;  and  the  jury  aforesaid  then  and  there 
gave  their  vermct  for  the  said  Anthony,  and 
3,000/.  damages,  Whereupon  the  said  coun- 
ael  for  the  said  John  Mostyn  did  then  and  there, 
on  the  behalf  of  the  sakl  John  Moatyn,  except 
to  the  aforesaid  opinion  of  the  said  justice,  and 
insisted  on  the  said  sevenl  matters  aa  an  ah- 
•oliile  bar  to  tbe  aaid  acthm.    And  i 
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M  the  mhI  tev€ril  nuittcrs  so  produced  Md 
giTCO'  in  Of  kk*iice  on  the  part  of  tbe  said  John 
Mostyn,  and  by  bw  couotel  afoivsaid  objected 
and  iaaisled  on  as  a  bar  to  the  action  aforesaid, 
do  not  appear  by  tbe  record  of  the  Terdict 
afbivaaid,  tbe  said  counsel  for  tbe  said  John 
llostyo  did  then  and  there  propose  their  afore- 
said exceptions  to  ibe  opinion  of  the  said  jus- 
tice, and  requested  the  said  justice  to  put  his 
se^l  to  this  bill  of  exception,  containing  the 
laid  acferal  matters  so  produced  and  given  in 
evidence  on  tbe  part  of  the  said  John  Mostyn 
as  aforesaid,  according  to  the  form  of  the  sta> 
lute  io  such  case  msde  and  provided.  And 
thereupon  the  said  justice,  at  the  request  of  the 
•aid  oouoael  for  the  said  John  Mosiyn,  did  put 
bis  seal  to  this  bill  of  ^exceptions,  pursuant  to 
tbe  aforesaid  statute  in  such  case  made  and 
provided,  on  the  said  12th  day  of  July,  in  the 
13th  year  of  tbe  reign  of  bis  present  majesty. 

**  Assignment  of  Errors. 

"  And  hereupon  the  said  John  iVfostyn  says, 
that  in  the  record  and  proceedings  aforesaid,  and 
also  in  tbe  matters  recited  and  contained  in  the 
nid  liill  of  exceptions,  and  also  in  giving  the 
venlict  upon  the  said  issues  between  the  parties 
afbreaaid  joined,  and  also  in  giving  the  judg- 
ment aforesaid,  there  is  a  manifest  error  in 
this,  that  the  justice  before  whom,  &c,  had  no 
power,  authority,  or  jurisdiction  to  try  the 
•aid  issues,  or  either  of  them,  at  the  time 
when  ibe  same  were  tried  as  in  the  record 
mentioned;  nor  had  the  said  justice  any 
power  or  autliority  to  tske  or  swear  the  saiil 
jury  tliereoo.  There  is  also  error  in  this, 
tha't  tbe  said  justice  before  whom,^c,  at  and 
B|KKi  the  trial  of  tlie  said  issues  between  the 
partiea  aforesaid  joined,  did  declare  and  deliver 
his  opinion  to  the  jury  .aforesaid,  that  the  said 
several  matters  mentioned  in  the  said  bill 
of  exceptions,  and  so  as  aforesaid  produced 
and  proved  on  the  part  of  the  said  /ohn  Mos* 
tvn,  were  not  upon  the  wholeof  the  case  suf- 
TOient  to  bar  the  saiti  Anthony  Fabrigas  of  his 
said  action  agsinst  him,  and  with  that  opinion 
lelt  the  same  to  the  jury  ^  whereas  the  same 
were  auliicieot  to  bar  the  said  Anthony  of  his 
•aid  action.  There  is  also  error  in  this,  that 
by  the  record  aforesaid  it  appears,  that  the 
verdict  aforesaid  was  given  upon  the  said  issues 
between  the  saiil  parties  joined,  for  the  said 
Anthony  Fabrigas ;  whereas  by  the  law  of  the 
land,  the  verdict  on  the  said  issues  ought  to 
have  lieen  given  for  the  said  John  Mostyn, 
agsinst  the  said  Anthony  Fabrigas.  There 
is  al40  error  in  this,  that  it  appears  by  tbe  re- 
cord aforesaid,  that  judgment,  in  form  afore- 
said given,  was  given  for  the  said  Anthony 
Fabrigas  against  htm  the  said  John  Mostyn ; 
whereas  by  tbe  law  of  the  land,  judgment 
ought  to  have  been  given  for  the  said  John 
Mosiyn  agaiaat  the  said  Anthony  Fabrigas. 
And  the  said  John  Mostyn  prays,  that  the 
jwlgment  aforesaid,  for  the  errors  aforesaid, 
and  others  in  tbe  reconi  and  proceedings  afore- 
■aid,  osay  h^  re? otd,  «BnttUcd)  tttd  aitof  elh«r 
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had  for  ttolhiog ;  and  that  he  the  said  Joha 
Mostyn  may  be  restoreil  to  all  which  he  baa 
lost  by  oocaifion  of  tbe  judgiiieot  aforesaid,  &•• 

**  In  Nullo  est  Erratum. 

**  And  the  said  Anthony  hereupon  voluntarilf 
comes  in  his  own  proper  person  into  court  helw, 
and  says,  that  neither  in  the  record  or  proceed- 
ings aforesaid,  nor  in  the  matters  recited  aad 
contained  in  the  said  bill  of  exceptions,  nor  ia 
giving  the  verdict  upon  the  said  issues  between 
the  parties  aforesaid  joiued,s|ior  in  the  giving 
the  judgment  aforesaid,  is  there  any  ernir: 
and  the  said  Anthony  prays,  that  the  court  of 
our  lord  the  king  now  here  will  proceed  to  the 
examination,  as  well  of  the  record  and  pro- 
ceedings aforesaid,  as  of  the  matters  recited 
and  contained  in  tbe  said  bill  of  sxoeptiona  and 
of  the  matters  aforesaid  above  assiiroed  for 
error,  and  that  the  said  judgment  mav  be  in 
all  things  affirmed.  But  Itecause  the  Court  of 
our  lord  the  king  now  here  is  not  yet  advised 
to  give  their  judgment  of  and  concerning  th« 
premises,  a  day  is  therefore  given  to  the  par- 
ties aforesaid,  to  be  before  our  lord  the  kiog, 
until  on  the  morrow  of  All  Souls  now  next 
ensuing,  wlteresoever,  &c.  to  hesr  judgment  of 
and  upon  the  premises;  for  that  the  Court  of 
our  said  lord  the  king  now  here  is  aot  yet  ad» 
vised  thereof,  &c." 

Mr.  Buller.  My  lord,  there  are  some  strange 
blunders  upon  this  record,  which  though  C 
might  make  objections  to,  1  will  not  mis-spend 
tbe  time  of  the  court  in  stating  them,  because 
1  can  easily  conceive  thyself  that  they  wiU  ad- 
mit of  a  very  short  answer ;  and  theralore, 
waving  all  objections  to  the  formal  part  of  the 
record,  the  general  question  upon  this  record 
will  be.  Whether  au  action  can  be  maiiitained 
in  this  country  against  a  governor  of  Minorca, 
for  an  imprisonment  committed  by  him  thera, 
in  his  character  and  office  of  governor,  upoe 
the  person  of  a  Minorquin,  even  though  the 
governor  should  have  erred  in  his  judgmeutp 
and  have  been  mistaken  in  the  necessity  fThieh 
he  conceived  demanded  an  immediate  and  re- 
solute exercise  of  the  powers  of  hia  oiBcaf 
My  lord,  though  this  be  the  general  qusstioe, 
I  shall  beg  leave  io  the  argument  to  divide  it 
into  two :  first,  whether  in  any  case  an  actioh 
can  be  maintainetl  in  tbe  oouru  at  Westminster, 
for  an  imprisonment  Committed  at  Minorse 
upon  a  native  of  thstplsees  ahd  secondly,  if  it 
should  be  admitted  tbet  an  action  will  lie 
against  any  other  person,  yet  whether  mtth 
action  can  be  maintained  against  a  govemer, 
acting  as  such  within  the  peculiar  district  of 
the  arraval  of  St.  Phillip's  P  My  lord,  in  the 
consideration  of  both  these  questions,  it  maf 
be  material  to  attend  a  little  particularly  to  tbe 
situation  and  constitution  of  the  island  of  Mi- 
norca, and  arraval  of  St.  Phillip's^  within  Whtdi 
this  transaction  arose.  As  to  that  the  Court  will 
be  much  relieved  by  the  eontenu  of  this  re- 
cord ;  for  it  is  there  stated^  that  this  island,  till 
theyaar  lTlf,irai  aptfurfUwdwiielwit^' 
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the  kiiigd<Nii  of  Spain,  mid  then  it  wat  ceded 
te  the  orown  of  Great  BntaiD,  imewiiig  to  the 
•wfaafcilaata  their  property,  their  religion,  and 
the  lawi  necessary  for  the  preserralion  of  their 
religion.  It  is  further  stated  in  the  record, 
that  the  island  is  not  gOTemed  bv  the  laws 
.•f  England,  hot  by  the  laws  of  Spun;  and 
that  the  arraval  of  St.  Phillip's  is  subject  only 
to  the  Gontroul  and  gOTcmnent  of  the  go- 
▼emer  himself,  for  in  that  there  is  no  regular 
law-offieer;  there  is  no  power  to  which  the 
•ubject  can  apply  for  justice  but  to  the  go- 
▼emor  himself;  be  is  therefore  the  sole  and 
abaolate  judge  within  the  arraTal ;  his  will  is 
the  law  there,  and  that  district  at  least  is 
•  despotic  sofemment.  Whatever  may  be  the 
case  in  colonies  and  newly«discorered 


I  foncy  it  will  not  t|ow  be  denied,  that, 
eren  in.  countries  obtained  by  conquest,  the  old 
lews  of  ^ the  place  continue  to  force  till  they  are 
chaag^d^or  altered  by  the  conquerors :  much 
leas  can  it  be  contended,  that  in  a  country  ceded 
as  this  was,  the  laws  of  the  place  reoeire 
•nny  alteration  till  a  change  is  decfaued  by  the 
.new  sovereign.  In  the  present  cane,  there  has 
been  no  new  code  of  lawn  eaUMslied  in  this 
island;  and  therefore,  indaprmlsntly  of  the  par- 
ticular  facts  which  are  elated  as  proved  in  this 
-cause,  I  think  I  may  safely  amert  it  as  an  on- 
deniable  proposition,  that  this  island  is  now  go- 
▼emed  by  toe  same  laws  as  it  was  before  the 
year  171S. 

.  It  is  stated  in  the  record,  that  the  district 
where  the  present  cause  of  action  arose  is  sub- 
ject only  to  the  immediate  order  of  the  go- 
▼emer ;  so  much  so,  that  no  judge  of  the 
.island  can  eaercise  any  function  there,  without 
the  particular  leave  of  the  governor  for  tliat 
purpose.  If  the  laws  of  the  country  where  the 
cffence  »  committed  are  different  from  the 
laws  of  this  kingdom,  it  seems  to  me  to  make 
BO  difftranoe  with  respect  to  the  propriety  of  an 
action,  whether  each  country  is  sulyect  to  the 
crown  of  Great-Britain,  or  to  any  other  state; 
for  whether  the«foct  be  an  offence  or  not,  most 
be  decided  by  the  particular  laws  of  the  place 
where  it  was  committed,  and  not  by  the  laws 
of  this  coontry .  This  is  a  case  where  the  law 
of  the  pbce  is  different  from  the  law  of  this 
coontry ;  and  therefore  the  question  might 
have  been  taken  much  larger  than  1  have  done 
it :  namely,  whether  the  solgect  of  a  foreign 
power,  who  rulea  by  laws  difierent  from  ours, 
can,  for  an  act  done  in  his  own  country,  seek 
redrew  in  the  courts  of  England.  I  bdieye 
4liere  are  no  authorities  in  support  of  such  a 
poaition ;  and  whatever  ms^  be  the  case,  where 
the  laws  of  different  countries  agree,  and  where 
the  transaetion  Jias  been  between  British  sub- 
jeots,  with  a  view  to  the  laws  of  England,  (which 
was  the  case  of  Robinson  and  Blend.Bur.  1078), 
that  can  be  ofoo  avail  in  the  present  instance: 
for  I  take  it  in  this  case,  if  the  action  can  be 
pwintained  at  all,  it  most  be  governed  by  the 
kws  of  Minorca,  and  not  by  the  laws  of  £ng- 
.land.  It  is  said  \n  the  case  of  Robinson  and 
Jlaodf.iliat  the  lawo  of  tho  place  where  the 
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thing  happened  does  not  Always  prevail ;  an 
there  an  instance  is  put  by  Mr.  Justice  Wil 
mot,  that  in  many  countries  an  action  may  bo 
maintained  by  a  conitesan  for  the  price  of  her 
prosdtntion,  nut  that  no  such  action  can  be  al- 
lowed in  this  country.  That  is  undoubtedly 
true;  for  wherever  the  foreign  law  is  contrary 
to  the  law  of  God,  to  the  law  of  nature,  or 
*  contra  bonos  mores,'  this  Court  will  not  recog- 
nize it ;  but  neither  of  these  is  the  present  case. 
My  lord,  besides,  there  is  a  great  difference  be- 
tween entertaining  a  suit,  and  giving  a  remedy 
upon  an  immoral  transaction,  and  punishing  a 
man  for  an  act,  which,  if  done  here,  would  bo 
deemed  a  crime,  but,  in  the  countiy  where  it 
is  committed,  is  esteemed  none.  In  such  a 
case  as  that,  the  law  of  that  country  can  never 
be  the  rule  by  which  this  Court  will  govern 
themselves,  nor  could  they  with  propriety  give 
a  judgment  contrary  to  tne  known  law  of  this 
land ;  and  therefore,  I  should  apprehend,  that 
in  such  ease  they  would  refuse  to  hold  pJea  at 
all.  That  seems  to  have  been  the  opinion  of 
lord  chidf  joatice  Pratt,  in  a  case  that  came  be- 
fore him  m  the  year  1765:  that  was  the  case 
of  Pons  against  Johnson,  and  a  like  case  of 
Ballister  against  Johnson.  Those  were  two 
actions  tried  at  the  sittings  after  Trinity-term 
1765 ;  an  action  of  trespass  and  false  imprison- 
ment, brought  by  the  plaintiff,  a  native  of  Mi« 
norca,  against  the  defendant,  who  was  gover* 
nor.  The  foets  were,  that  in  Minorca  there  is 
a  court  called  *  Tribunal  of  Royal  Government  :* 
the  governor  is  president,  the  aasemor  is  judge : 
the  fiscal  is  in  nature  of  attorney  general, 
during  the  nendeocy  of  a  cause,  but,  when  sen- 
tence IS  to  lie  passed,  he  has  a  voice  as  well  as 
the  assessor.  If  they  agree,  the  govemiir  is 
bound  to  confirm :  if  tl^y  disagree,  the  go- 
vernor has  the  casting  voice.  It  was  proved, 
that  this  is  the  only  conit  of  criminal  jurisdic- 
tion, and  that  alanders  are  considered  as  cri- 
minal suits ;  that  the  defendant  wrote  a  letter 
to  tho  asaessor  and  fiscal,  complaining  that  the 


plamtiff  had  spread  reports  iqinrioua  to  him, 
and  deairing  tbem  to  enquire  into  it,  and  act  as 
they  thoiwht  just  and  fit.  Upon  this  letter, 
the  fiscal  mrected  an  enquiry,  and  the  assessor 
ordered  ulaintiff  to  be  imprisoned:  he  ap- 
plied to  defendant  Johnson  to  be  bailed,  who 
refused  to  bail  him ;  but  it  appeared  that  the 
aasessor  was  the  person  whose  business  it  was 
to  bail,  though  orders,  as  well  for  imprisoning 
as  bailin|^,  often  passed  in  the  name  of  the  court. 
Upon  this  evidetaoe  it  was  djected,  first,  that 
by  thetreaty  of  Utrecht,  the  inhabitants  have 
their  own  laws  preserved  to  them,  and  are  not 
to  be  sued  here,  and  therefore  have  no  right  to 
sue  here :  secondly,  admitting  them  to  have  a 
right  to  sue  here,  the  action  is  misconceived. 
Ice.  Lord  chief-justice  Pratt  said,  •'  I  think 
it  very  improper  sneh  action  should  be  broojght 
here,  where  foreign  hiw  is  to  be  brought  into 
question :  tbe  inconvenience  appeara  here, 
where  all  tbe  evidence  we  have  had  is  the 
testimony  of  one  witness;  and  I  should  think 
if  1  were  omkr  tho  oaoemity  of  pronouncing 
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upon  Ibtepmiitv  that  fMUfole  evideiice  •uglit  not 
to  be  sofficiflat,  but  a  oominiasion  aboakl  go, 
and  tiw  law  be  ecrtiaed."  As  to  the  qoettion 
of  juriadictioo,  hk  lordibip  said,  **  It  ia  certain 
there  are  many  caaea  of  traoailory  aotfona  be- 
tveea  aobjact  and  snbieety  where,  though  the 
canae  ariaea  in  a  foreign  coantiy,  the  action 
may  be  breoffht  here;  aneh  aa  contract,  trea- 
paaa^or  even  falae  impriaonment  of  aone  kinds  i 
aad  the  rale  that  ahonld  ffovem  acens  to  be, 
where  the  subject  matter  la  of  that  kind,  that 
the  hnr  of  nature  ahonld  go? em  all  over  the 
world.  And  1  think,  that  a  perHm  who  is  an 
aUen  abookl  have  a  right  to  sue  here  in  cases 
of  that  kind :  but  1  think  tbia  is  not  to  be  ex- 
tended to  tranaitorj  actiona  of  every  kind, 
where  the  Ux  loci  iasointennixed  with  the  case 
as  to  alter  the  case,  and  var  v  the  legality  of  the 
transaction.'*  His  lordship  then  expressed  some 
doubts  on  the  form  of  the  plea;  and  finally 
Bonsoited  the  plaiotiila  on  another  powt  My 
hud,  I  cite  thia  case  for  the  sake  of  the  reason- 
iog  contained  in  it ;  and  there  waa  the  opinion 
of  a  very  learned  judge,  that  an  actwn  m  this 
was  improper,  where  it  waa  ao  mter- 
blended  with  the  law  of  another 


itrj  wai 
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country,  aa  to  vary  or  change  the  legality  of 
the  transaction.  My  lord,  another  thing  which 
appeara  by  that  case  is,  that  though  lord  Cam- 
den aeema  to  think  an  action  may  m  some  cases 
fie  on  a  foreign  transaction,  ^et  he  confines  it 
to  caaes  where  the  transaction  happened  be* 
tweco  anbiect  and  subject.  This  is  not  a  trans- 
action which  happened  between  aubject  and 
sobiect,  (speaking  as  of  the  realm  of  JSngland) 
nor  is  it  a  caae  where  the  same  law  governs  alt 
over  the  world ;  but  it  is  that  partienlsr  case 

rted  out  by  lord  Camden,  so  mixed  with  the 
Utei^  that  it  alters  the  case,  and  varies  the 
legality  of  the  transaction.  In  criminal  cases 
I  take  it  to  he  clear,' that  an  offence  com- 
mitted in  foreign  parts  cannot,  unleas  under 
particular  statutes,  be  tried  in  this  country  \ 
and  of  that  opinion  was  the  Court  of  Excheouer 
in  a  case  reported  in  1st  Veaey,  846,  The 
East-India  Company  against  Campbell,  7th  of 
June,  1749 :  an  information  was  brought  in  the 
name  of  the  Attorney  General,  that  the  defen- 
dant might  discover  how  be  came  by  the  pos- 
sesaioo  of  certain  goods,  whether  it  was  not  by 
fraud,  violence,  contrivance,  or  other  means  ; 
and  whether  they  were  not  the  property  of  the 
Indiana,  from  whom  they  were  so  taken  by  the 
defendant  and  others.  The  court  there  say  the 
role  ia,  that  this  court  shall  not  oblige  one  to 
discover  that,  which,  if  he  answers  m  the  af« 
firmative,  will  snb|ect  him  to  the  punishment 
of  a  crime ;  for  it  is  not  material,  that  if  be 
aaawers  in  the  negative,  it  will  be  no  harm :  and 
that  he  is  punishable,  appeara  from  the  case  of 
Omidnmd  v.  Barker,  Atk.  91.  aa  ajurisdiction  is 
eroded  in  Calcutta  for  criminal  Ihcts,  where  he 
nay  be  sent  by  government  and  tried,  thouffh 
not  paniahable  Im :  like  the  case  of  one  who 
was  concerned  in  a  rape  in  Ireland,  and  sent 
over  there  by  the  government  to  be  tried,  al« 
though  tb«  oevtjtfB.  B.  heio  nfmed  10  tto  it. 
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M^  lord,  here  is  a  positive  opinion,  that  In  cri-  ' 
DBmal  cases  arising  abroad  there  is  no  juris- 
diction in  the  common  law  courts  ia  England. 
The  only  thing  to  be  done  is  to  send  the  party 
to  the  country  wbeie  the  ofience  was  com* 
mitted;  hot  it  ahall  not  be  tried  here.  If  a  duo 
were  to  marry  two  wivea  in  a  country  where 
bigamv  ia  allowed,  it  cair  never  be  cotvtended 
in  such  a  case,  if  Aie  man  came  int»  England  * 
be  abould  be  liable  to  be  hanged  here,  becausa 
it  is  an  offence  in  this  country,  thoi^  none 
when  it  was  committed.  If  a  crime  commit- 
ted abroad  cannot  be  tried  here,  upon  what 
ground  shall  a  civil  personal  injory,  done  out  of 
the  lungdom,  be  tried  here  ?  There  are  many 
reaaons  why  a  crime  committed  abroad  might  • 
be  tried  hero,  and  a  civil  iiijuiry  not ;  bat  no 
reaaon  occura  lo  me  why  a  civil  injury  should, 
and  a  crime  not.  Civil  injuries  depend  much 
upon  the  police  and  conatitution  of  the  country 
when  thev  occur,  and  the  same  conduct  ma^/ 
be  actionable  in  one  country  which  is  justi^ 
able  in  another:  but  in  crimes,  as  murder,  per* 
jury,  and  many  other  offences,  the  laws  of  most 
countries  take  for  their  basis  the  law  of  God  and  . 
the  law  of  nature;  and  theroforo,  though  tha 
trial  be  in  a  different  country  from  that  in  whidi 
the  o^ce  was  committed,  thero  is  a  grsater 
probability  of  distributing  equaljustice  in  auch 
cases,  than  in  civil  actions.  The  case  men« 
tinned  in  Keilwey,  908,  and  confirmed  in  tha  . 
4th  Institute,  883  and  4,  is  also  an  authority  in 
my  favour.  It  first  of  all  gives  a  history  of 
sir  John  Stanley's  family,  and  thero  five  poiats 
wero  reaolved :  firat,  tliat  the  isle  of  Man  waa 
an  ancient  kingdom  of  itaelf,  and  no  part  of  tlia 
kingdom  of  England  ;  secondly,  they  affirmed 
the  case  reported  by  Keilwey, anno  the  14th  • 
iJeory  the  8th,  to  b!e  law ;  namely,  Michael* 
maa  the  14th  Henry  8th,  an  office  waa  found, 
that  Thomas  earl  or  Deri>y,  at  the  timi"  of  hia 
death  was  seized  of  the  isle  of  Maa  in  fee  ; 
whereupon  the  counleas  his  wife,  by  bercoun* 
sal,  moved  to  bsve  her  dower  in  the  Chancery  % 
but  it  was  resolved  by  Brudndl,  Brook,  and 
Fitaberbert,  justices,  and  all  the  king's  counsel, 
that  the  office  was  merely  void,  liecause  tha 
isle  of  Man  was  no  part  of  the  realm  of  Eng- 
land, nor  waa  governed  by  the  laws  of  tbia 
laod ;  but  it  was  like  to  Tournay  in  Normandy, 
or  Gascoign  in  France,  when  they  wero  in  the 
king  of  Sngland's  hands,  which  wero  merely 
out  of  the  power  of  the  Chancery,  which  waa 
the  place  to  endow  the  widow,  &c.  Then 
goea  on,  and  says,  it  vTOs  resolved  by  them, 
that  neither  the  statute  of  Williaro  the  9d,  - 
de  donis  conditionalibut^  nor  of  the  97th  of 
Henry  the  8th,  of  wills,  nor  any  other  general 
act  of  parliament,  did  extend  to  the  isle  of  Man, 
for  the  cause  aloressid.  So  thero  it  is  held^ » 
that  for  a  right  iu  the  isle  of  Man,  though  it 
was  part  ot  the  territorial  domlniooa  of  tlia . 
crown  of  England,  yet  that  no  suit  would  lie 
in  the  court  of  Cbancerv  ;  and  tbatthis  suit  in- 
stituted by  the  widow  tor  her  dower  there  waa 
tr,  and  they  could  not  entertain  it.    Tha 
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token  c6gDi!xaiiee  oftrumictions  wrwmg  alnroail, 
and  eotertaioed  actioDs  fouDded  oo  tbrai,  aeem 
to  be  wholly  oo  coDtractS)  whera  the  lawa  of 
the  foreigQ  country  hafe  agreed  with  the  lawa 
of  Eogiand,  and  betweea  Enirlish  auhjects; 
and  even  there  it  i»done  by  a  quaint  lej^al  fie- 
tioD  ;  namely,  by  supposing,  under  the  sane - 
tibn  of  a  Tidelicet,  that  the  caoae  of  action  did 
Arise  within  this  country,  and  that  the  place 
abroad  lay  either  in  London  or  in  Islington. 
Bat  where  the  contrary  haa  appeared,  namely, 
that  the  place  wliere  the  transaction  did  arise 
was  not  in  London  or  Islington,  there  the 
oourta  have  said  such  matters  were  not  triable 
bare.  Tliere  ia  a  pretty  atrong  case  arising 
upon  a  demurrer  in  Lutwyche,  946,  Davis 
against  Yale.  That  was  an  action  for  false  im- 
prisonment of  the  plaiutiff  in  Fort  St.  George, 
in  the  £aat- Indies,  in  |iarts  beyond  the  seas, 
videlicet,  in  London,  in  the  parish  of  St. 
Marv-le-Bow,  in  the  ward  of  Cheap.  It  was 
reaolved  bv  the  whole  court,  that  the  declara- 
tion waa  ill,  because  the  trespass  is  supposed  to 
be  eommiited  at  Fort  8t.  George,  in  parts  be- 
yond the  seas,  videlicet  in  London,  which  is  re- 
psjIfnaBt  and  absurd :  and  it  waa  said  by  the 
chief  juatioe,  tliat  if  a  bond  bore  date  at  Faria, 
in  the  kingdom  of  France,  it  ia  not  triable 
bare;  so  that  judgment  waa  given  upon  the 
ground,  that  it  appearing  upon  the  face  of  the 
record  to  be  in  roreign  parts,  the  8up|Kwition 
that  it  waa  in  England  waa  absurd  and  re- 
pugnant* 

In  Ward*8  case,  in  Latch.  4,  in  debt,  the 
ptaiatiff  dedarea  upon  a  bill,  hearing  date  in  the 
pariah  of  St.  Mary-le- Bow,  London  ;  and  upon 
oyer  of  the  deed,  it  bore  date  at  Hamburgh, 
and  the  writ  waa  in  detinet  only.  Serjeant 
Bridgmao  objected,  that  although  it  waa  usual 
to  hiy  auch  actiona  in  any  place,  to  wit,  in 
Kent,  London,  &c.  yet  as  this  case  ia,  that 
cannot  he  ;  because  when  any  place  is  named, 
it  ahali  be  onderatood  primt  facie^  that  the 
pfaica  named  ia  a  town,  and  not  a  particular 
piaoe,  as  a  houae,  aa  appeara  by  S  Ed.  3, 
68,  et  Brev.  638:  from  whence  it  fol- 
lowed, that  Hamburgh  here  should  be  un- 
deratood  to  be  a  town,  which  cannot  be  in  Lon- 
don ;  and  therefore  the  declaration  was  faulty, 
for  not  laying  Hamburgh  within  Loudon.  But 
it  was  argued  on  the  other  aide  by  Bamers, 
who  took  this  difference  in  pleading :  "  I  eon- 
faaa  that  a  place  named  ahail  be  understood  to 
be  a  city  4ir  town,  as  the  Serjeant  has  said,  but 
nevertheless  the  date  of  the  deed  ahali  be  on- 
deratood to  be  a  particniar  place  or  a  home ; 
and  therefore,  if  an  obligation  bears  date  at 
Antwerp,  or  Caltia-Sanda,  it  shall  be  under- 
atood  to  be  of  those  taverns  in  London,  and  not 
ofthoae  placea  beyond  the  aeas,  91  Edw.  4.  S6. 
And  in  the  case  of  one  Highans  and  Flowers, 
3*Jac.  B.  R.  the  date  of  an  oUigation  vraaat 
Athlonein  Ireland,  and  therefore  the  action  ooukl 
pot  be  laid  here,  inasmuch  as  Ireland  cannot  be 
itt  England  :  but  if  it  had  been  in  Athlooe  only, 
then  it  waa  agreed  that  it  could  be  sued  here,  be- 
WMAlhloaamif  hlbaall«ft4t«  heiaBnvUmd. 
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So  here  ia  our  case,  if  the  date  had  lieen  ai 
Hamburgh,  *  in  panibua  tranamarinia,*  it  could 
not  be  sued  here,  inasmuch  as  it  could  not  be 
in  London  ;  but  beariog  date  at  Hamlinrgh 
only,  it  may  he  undcrst(^  to  be  in  England." 
W hillock  agreed  with  him:  Brook  faita,  9, 
aatl  so  have  b«en  all  deeds  by  experience. 
10  Jac.  an  obligation  dated  at  till  v  in  was  sued 
in  this  court,  and  the  action  laiil  iu  Kent  and 
allowed;  and  yet  Elvin  is  in  Poland.  Dod* 
deridge  aaid,  *•*'  I  agree  also,  if  the  deed  beara 
date  in  Little  Britain  or  in  Scotland,  it  shall  be 
understood  to  be  dated  at  those  places ;  so  here 
being  named  in  London,  we,  as  judifes,  »u(rht 
to- maintain  the  jurisdiction  of  our  court,  if  the 
case  ia  not  plainly  and  evidently  out  uf  our  jn* 
risdiction :  and  for  thia  reason  we  ought  to  un- 
derstand Haniburgh  to  be  in  London,  to  main* 
tain  the  action,  because  otherwiiie  it  would  he 
out  of  our  jurisdiction.  And  if  in  truth  we 
should  know  the  date  to  be  at  Haniburgh 
OHster  le  mere,  yet,  as  judges,  we  should  not 
take  notice  that  it  is  ouster  ke  mere."  In  thia 
case  it  doea  appear  upon  the  record,  that  the 
nffenee  complained  of  waa  committed  in  porta 
beyond  the  seas,  atid  not  in  England.  My 
lord,  the  plea  atates,  that  it  was  committed  in 
the  island  of  Minorca,  in  parts  beyond  the  seaa  ; 
these  are  the  worda  of  the  plea ;  and  the  de- 
fendant haa  concluded  hia  plea  with  a  traveraoy 
that  he  was  not  guilty  in  Lmdon,  in  the  pariah 
of  St.  Mary-Ie-Bowy  or  eli^awhere,  out  of  the 
island  of  Minorca.  Now,  my  lord,  thia  standa 
admitted  by  the  plaintiff,  because  if  be  had 
thought  fit  to  have  denied  the  place  mentioned 
in  the  plea,  and  which  was  absolutely  essential 
for  the  defendant  to  mention,  becatise  his  jus- 
tification was  a  local  one,  (and  though  the 
cause  of  action  be  tranaitory  in  its  nature,  yet, 
if  the  defence  be  local,  the  defendant  haa  a 
right  to  state  it  ao  in  hia  plea,  and  by  that 
means  make  that  local  which  before  waa 
transitory,)  he  should  have  made  a  newaaaign* 
ment,  or  have  taken  issue  on  the  place. 

It  waa  incumbent  upon  the  defendant  to 
aver,  that  what  he  had  done  waa  within  the  ar* 
raval,  because  his  authority  waa  confined  to 
that  particular  place :  and  therefore,  however 
unjiiatifiable  be  might  be  els^here,  he  waa 
justified  there.  That  part  of  hia  allegation 
standa  admitted  by  the  plaintiff;  therefore  it 
does  appear  from  the  record,  that  the  cause  of 
action  did  ariae  out  of  the  kingdom,  and  con- 
aequently,  as  Dodderid^e  says  in  Lalcb,  it 
doea  arise  out  of  the  jurisdiction  of  this  court : 
and  where  it  ao  appeara,  the  judgea  cannot 
help  taking  notice  of  it;  for,  as  Lutwyche 
says,  aa  I  mentioned  before,  it  ia  not  triable 
liere.  Even  in  caaea  the  moat  transitory,  be- 
fore the  statute  of  Jeofaila,  if  an  action  waa 
brought  in  London,  and  there  waa  a  kKsal  justi* 
fication  at  Oxford,  the  cause  could  act  have 
been  tried  in  London.  Thai  waa  the  case  in 
lat  Saundera,  947,  an  action  for  worda  laid  ia 
London,  charging  him  with  having  ato^co  plat« 
out  of  Wadham-Collcflp,  vis.  ni  Loudon.  The 
dafeadaat  jiMtiici  apeakjng  tba  vioida^  I 
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the  plaimiff  Stole  plate  <Kit  of  Wftdham- College 
in  Oxford.  It  was  admitleil  iu  ibat  esse,  that 
ii  won  Id  baT«  been  a  fatal  error,  bad  it  Dot  been 
for  the  statute  of  Jeofdils.  Now  the  statute  of 
J««fails  does  oot  extend  to  Minorca ;  therefore 
this  case  will  stand  entirely  upon  the  common 
law ;  and  hy  that  the  trial  is  bad,  and  tbe  ver- 
dict ▼Old:  for  supfiosin!^  that  this  or  any  court 
at  Westminster  could  bold  cognizance  of  any 
cause  that  arises  abroad,  yet  it  should  not  hate 
been  trie«l  in  London,  but  should  have  been 
trie«l  in  the  next  English  county  to  Minorca. 
If  the  law  in  criminal  cases  be  as  I  conceive  it 
is,  that  for  a  murder  committed  by  a  foreigner 
ia  aoetlier  country  tbe  criminal  could  not  be 
pooiahed  here,  I  am  at  a  loss  for  a  reason  why 
be  should  be  punished  here  for  a  trespass  com- 
mitted under  like  circumstances.  In  order  to 
support  that  doctrine,  this  sbsordity  must  be 
oontended  for ;  if  Mr.  Mostyn,  who  stood  there 
in  the  capacity  of  a  i^ovenior,  and  bad  the  sole 
direction  end  government  of  this  place,  bad 
thoui^ht  Fsbrigas  guilty  of  an  offence  which 
forfeited  his  life,  and  had  punished  him  accord- 
ioglj,  he  could  not  have  been  punished ;  but 
braiiise  he  has  proceefied  in  a  mdder  way,  and 
has  imprisoned  and  banished  him,  therefore  he 
shall  be  punished. 

Tbe  inconveniences  of  entertaining  such 
an  action  in  this  country  are  many,  and  some 
of  them  woo  Id  certainly  be  intolerable ;  but 
tbe  inconveniences  that  would  ensue  from 
rejecting  the'sciion  would  be  very  slight, 
if  any :  and  the  argument,  *  ab  inoonveni- 
entr,'  lord  Coke  ssys,  has  been  ever  allowed 
te  be  very  forcible  in  our  law.  Now  if  tbe 
action  be  maintained  here,  it  must  be  deter- 
mined by  the  law  of  this  conntry,  or  by  the 
law  of  tlie  place  where  the  offence  was  com- 
mitted. If  it  be  determined  by  our  law,  that 
would  be  imjost  indeed ;  for  then  a  man,  who 
is  compelled  to  regulate  his  conduct  by  one 
Jaw,  would  be  condemned  by  another,  which  is 
to'*ilIy  opposite.  And  yet  the  law  of  this 
country  is  the  law  the  praintiff  has  tfaonglit  fit 
to  put  this  cause  upon  ;  and  I  doubt  not  but  he 
bopes,  under  the  idea  of  English  liberty,  to* 
tallj  to  destroy  Ihe  Minorquin  constitution. 
Hia  declaration  is  founded  on  the  law  of  Eng- 
land. The  imprisonment  is  laid  in  the  decla- 
ration to  be  contrary  to  the  la^  and  customs  of 
this  realm ;  so  that  the  law  of  England  is  the 
law  to  which  he  appeals,  and  by  which  he  de- 
sires his  case  may  be  determined..  If  an  im* 
priaonment  is  committed  there  agreeable  to  the 
laws  of  that  place,  but  not  consonant  to  the 
laws  of  ibis  realm,  is  that  a  ground  for  punish- 
ment in  this  country  P  If  it  is  not,  the  plaintiff 
cannot  support  hia  case  upon  the  law  of  Eng- 
land in  the  manner  he  now  attempts  to  do.  If 
tbe  cause  is  to  be  tried  here  by  the  law  of 
Minorca,  how  is  that  law  to  be  proved  P  There 
is  no  legal  mode  of  certifying  the  law,  and  till 
the  trial  it  may  not  be  known  irbat  points  of 
law  it  may  be  requisite  to  inquire  into :  wit- 
I  cannot  be  compeiled  to  attend,  n6r  can 


tbia  court  by  aii^  means  oMigetbem  to  answer 
itcie ;  a0  Ihe  deKadaBt  would  staad  ia  tbe  tiltta- 


HoA  of  beiag  called  tipon  to  mako  bis  defieaoty 
without  tbe  power  of  proving  either  tbe  law  or 
tbe  facts  of  his  case,  if  this  action  aocceada, 
every  Frenobmsn  that  is  conined  in  tbe  fiastile^ 
and  has  the  good  fortune  afWrwards  to  escape 
to  this  country,  would  be  bringing  actioog 
against  the  officers  that  confined  him ;  everr 
aoldier,  who  in  time  of  war  thinks  biaaaen 
ill  used  by  his  commander,  when  be  re* 
turns  home  will  harrass  the  commander  witb 
a  law-suit  for  any  confinement  or  correctiea 
that  he  may  have  suffered  abroad ;  and  in  tbo 
end  it  would  be  nothing  less  than  that  a  Gcr« 
man  army  would  be  governed  by  an  Eagliab 
jury.  It  would  be  necessary  for  every  general 
officer  to  have  a  lawyer  always  at  hia  elbaw  ; 
and  even  that,  as  Mr.  Mostyn  has  fbnnd  by 
fatal  experience,  would  not  be  sufficient  to  aa« 
cure  him  from  censiire  and  punishment:  for 
in  this  cause  it  was  proved,  that  Mr.  Most^a 
had  consulted  all  the  lawyers,  and  all  the  mils* 
ury  gentlemen  in  tbe  island,  on  tbeexpedioBcj 
and  nedessity  of  tbe  measure  be  took,  beforo 
he  did  what  ia  now  complained  of,  and  that 
they  were  all  onanimoos  in  their  ideas  of  tbo 
absolute  necessity  of  the  business.  Some  of 
them  openly  professed  tbeir  opinions>  and  tfao 
rest  acquiesced  by  tbeir  silence.  Tbe  lawycra 
went  further,  and  undertook  to  anawer  for  tbo 
legality  of  tbe  measure,  even  at  tbe  peril  of 
tbeir  heads. 

In  the  second  place,  supposing  an  aetiatt 
could  be  maintained  here  at  all  for  a  thing 
done  in  Minorca,  I  shall  beg  leave  to  aub- 
mit  to  your  lordship,  tbst  whatever  might  be 
tbe  case  of  other  persona,  though  they  might 
be  liable  to  an  action  here  for  things  done  m 
fbivign  parts ;  yet  that  tbe  governor  or  general 
officer,  who  has  the  immediste  command  aiid 
absolute  direction  of  the  phice,  shall  not  bo 
called  upon  in  an  action  here  to  answer  for  bia 
conduct  m  that  character.  Minorfca  is  an  ab* 
solute  government.  The  governor  for  tbo 
time  being  is  the  immediate  representatiyo  of 
the  king  there ;  and  he,  at  least  within  tb€ 
arraval  of  St.  Phillip's,  whatever  may  be  tbo 
caae  in  the  rest  of  the  islaud,  as  all  abaohUt 
aovereigns  do,  governs  as  be  thinks  convenioBti 
without  being  tied  up  to  any  fixed  mlea. 
There  it  is  not  lawful  for  bim  to  deviate  frmn; 
which  is  no  government  wherein  tbe  power 
over  tbe  lives,  as  well  as  tbe  liberties  and  pro* 
pertiea  of  tbe  subject,  is  not  vested  in  tbe  so* 
preme  |>ower;  and  whether  that  power  bo 
lodged  in  a  single  person,  as  a  monaivb,  or 
many,  as  a  parliament  or  an  aristocracy,  what> 
ever  4liat  supreme  power  does,  it  is  accountabla 
for  to  none  but  God ;  and  the  deputy  of  thai 
power  is  answerable  only  to  God  and  hia  prin* 
cipal.  That  a  judge  cannot  be  punished  Ibr 
any  thing  he  does  in  bis  capacitj^  as  a  judge  will 
not,  1  believe,  be  disputed ;  if  it  bei^  there  are 
tbe  strongest  authorities,  upon  that  point.  Tbo 
strongest  perhaps  in  Sal  held,  d95,  and  t  Mod. 
^1&;  in  the  latter  of  which  cases,  the  judge 
bad  been  gtiilty  of^  the  most  nnconstitutional 
conduct.  My  ford,  ibafe  in  Salkeld  ia  Groenrolt 
agaiDil  Borwell  and  otben.    The  case  waa 
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tfait :  the  eeD*Mrs  (^tlie  CoUe^  of  Pbynciaiis 
in  London  ftre  empowered  to  inepect,  govern, 
jiod  ceoeare  all  praetiien  of  physic  in  Uie  city 
•f  London,  and  seven  miles  round,  00  as  to 
•pumsh  by  fine,  amerciament,  and  imprison- 
uent.  They  convicted  Dr.  Groenvdtof  ad* 
ministering  *  insalubres  pillulas  et  noxia  medi* 
"*  oameota,'  and  sentenced  him  to  a  fine  of  80/. 
•nd  18  months  imprisonment.  Accordingly, 
the  doctor  was  taken  in  execution  upon  this  sen- 
tenoe,  and  brought  trespass  Sferainst  the  officers 
and  the  censors.  And  it  was  bolden  by  Holt, 
chief  justice,  first,  that  the  censors  bad  ajudictal 
power ;  for  a  power  to  examine,  convict,  and 
punisb,  is  judicial,  and  they  are  judges  of  re- 
cord,, because  they  can  fine  and  imprison: 
woondly,'that  being  judges  of  the  matter,  what 
they  have  adjudged  is  not  traversable;  and 
the  plaintiff  cannot  be  admitted  to  gainsay  what 
the  censors  have  said  by  their  judgment,  which 
is,  that  they  were  *  insalubres  pillulas  et  noxia 
•  medioamenta,*  43J  £d.  3,  17,  9th  £.  4,  3, 
19  Co.  84,  25:  thirdly,  that  though  the  pills 
and  medicines  were  really  wholesome  pills  and 
good  medidnes,  yet  no  action  lies  against 
&e  censors,  liecause  it  is  a  wrong  judgment  in 
a  matter  within  the  limits  of  their  jurisdiction ; 
«nd  a  judge  is  not  answerable  either  to  the  king 
«r  the  party  fat  the  mistakes  or  errors  of  his 
ju^ment,  m  a  matter  of  which  he  has  juris- 
diction, ft  would  expose  the  justice  of  the 
■ation,  and  no  man  wonki  execute  the  office, 
la  the  peril  of  being  arraigned  by  action  or  in- 
dictment lor  every  judgment  he  pronounces. 
The  other  case^  which  is  in  2d  Modem,  218, 
is  as  strong  a  case,  if  an  action  could  be  main- 
tained against  a  jud|^  at  all,  as  any  that  can 
exist :  that  ia,  an  action  for  false  imprisonment. 
l*hedeiendant  pleaded  specially,  that  there  waa 
a  commission  of  Oyer  and  Terminer  directed 
to  him  amongst  oUiers,  &c.  and  that  before  him 
•nd  the  other  oommissioners,  Mr.  Penn  and 
If  r.  Mead,*  two  preachers,  were  indicted  for 
being  at  a  conventicle,  to  which  indictment 
they  pleaded  Not  Goil^ ;  and  this  was  to  be 
iried  by  a  jury  whereorthe  plaintiff  was  one; 
and  that  siner  the  witnesses  were  sworn  and 
examined  in  the  cause,  he  and  his  fellows 
found  the  prisoners,  Penn  and  Mead,  Not 
Guilty,  whereby  they  were  acquitted ;  and 
f  vid  the  nlaintiff  mall  u  gesterit  in  acquitting 
them  both  against  the  direction  of  ^e  Court  in 
matter  of  law,  and  against  plain  evidence,  the 
defendant  and  the  other  commissioners  then 
upon  the  bench  fined  the  jury  forty  marks 
a^piece,  and  for  non-payment  committed  them 
to  Newgate.  This  was  a  case  where  a  judge 
bad  taken  upon  himself  to  fine  a  juryman,  be- 
cause he  did  not  find  agreeably  to  his  direction, 
and  had  committed  him  to  Newgate.  Serjeant 
Qoodfellow,  wha  argued  for  the  defendant, 
aaid,  he  would  not  offer  to  speak  to  that  point, 
whether  a  judge  can  fine  a  jury  for  giving  a 
terdict  contrary  to  evidence,  since  the  case  was 
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so  lately  and  solemnly  resolved  by  all  the  judges . 
of  En^nd  in  Busbeirs  case,  that  he  could 
not  fine  a  jury  for  so  doing.  But,  says  he, 
admit  a  judge  cannot  fine  a  jury,  yet,  if  he 
doth,  no  action  will  lie  ag[ainst  him  for  so  doing, . 
because  it  is  done  as  a  judge:  but  the  Court 
told  him  he  need  not  labour  that  point,  but  de* 
sired  to  hear  the  argument  on  tne  otiier  side. 
In  this  manner  the  Court  would  not  suffer  the 
question  to  be  argued,  whether  an  action  would 
Ue  or  not  against  a  judge  for  that  which  waa 
done  by  him  in  that  character.  On  the  other 
side  it  was  urged,  that  what  was  done  was  not 
warranted  by  the  commission :  but  at  last  the 
whole  Court  say,  that  the  bringing  this  action 
was  a  greater  offence  than  fining  of  the  plain- 
tiff,  and  committing  him  for  non-payment; 
and  that  it  was  a  bold  attempt  both  against  the 
government  and  justice  in  general.  Lord  Coke 
in  his  18th  Report,  85,  says,  that  the  reason 
and  cause  why  a  judge,  for  any  thing  done  by 
him  as  a  judge,  by  the  authority  which  the 
king  has  committedf  to  bim,  and  as  sitting  in 
the  seat  of  the  king,  concerning  his  justice, 
shall  not  be  drawn  in  question  before  any  other 
judge  for  any  surmise  of  corruption,  except  be* 
fore  the  king  himself,  is  for  this :  the  king 
himself  is  de  jure  to  deliver  justice  to  all  hia 
subjects ;  and  for  that  he  himaelf  cannot  do 
it  to  all  persons,  he  delegates  his  power  tO: 
his  judges,  who  have  the  custody  and  guard  of 
the  kinff*a  oath.  And  forasmuch  as  this  con- 
oems  the  honour  and  conscience  of  the  king, 
there  is  great  reason  that  the  king  himselff 
shall  take  account  of  it,  and  no  other.  My 
lord,  within  tbearraval  of  St.  Phillip's,  general 
Mostyn  was  ^uo^^nvi  judge ;  there  was  no  tna* 
gistrate  within  the  place  but  himself;  he  might 
appoint  another,  or  might  preside  himself,  U> 
decide  upon  offences  committed  within  that 
district.  It  was  so  stated  in  the  record,  that  it 
was  subject  to  the  immediate  order  of  the  go- 
vernor, and  no  judge  could  interfere  there  un« 
less  particularly  deputed  by  bim  ;  so  that  the 
absolute  government  of  that  part  atleast  of  the 
island  rested  solely  in  his  hands.  He  acted 
there  under  an  authority  committed  to  him  by 
the  king,  and  there  (  which  is  the  reason  in  the 
18th  Report  why  an  action  will  not  lie  against 
a  judge)  he  had  the  custody  and  guard  of  the 
king'a  oath ;  and  therefore,  as  lord  Coke  says, 
if  he  acts  improperly  in  the  disohaive  of  the 
functions  of  his  office,  he  is  accountable  to  the 
king  only,  and  no  other.  My  lord,  there  ia 
another  case  in  the  law-books,  upon  which  I 
shall  beg  leave  to  lay  great  stress;  and  at 
present  1  am  not  aware  how  that  case  will  be 
distinguished,  so  as  to  make  it  inapplicable  to 
the  present:  but  I  can  find  many  circumstances 
even  in  that,  which  are  much  atronger  against 
the  determination  there,  than  any  Siat  exist  in 
this  case  against  a  determination  in  favour 
of  the  defendant.  The  case  I  allude  to  ia 
that  of  Dutton  against  Howell,  in  Shower's 
Parliamentary  Cases,  84 ;  that  b  a  writ  of  error 
opoa  a  judgment  given  in  the  King's-bench. 
I1M  casa  firan  tbe  record  is  thii ;  the  plaiaiiff 
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dadared  agaiBtt  DoltoD,  for  tfiat  lie  with  wvtt- 
•ml  othen  anaulledy  beat,  woondedy.siid  im- 
pikoiMd  bim,  and  took  and  teised  bit  goods, 
and  imiiraoaad  tbe  plaintiff  for  thraa  montbt. 
There  io  a  plea  a»  to  part  not  guilty,  andas  toUie 
leit  there  is  a  jaatiftaition,tlut  tbe  defendant  at 
this  time  was  governor  of  Barbadoet,  and  aeu 
out  tbe  patent  eonstiluting  bim  governor  $  that 
after  the  making  thia  patent,  and  before  tbe 
time  of  the  aataolt,  tbe  defendant  arrived  at 
JBarbadoea,  and  did  take  upon  him  and  exercise 
the  gwemment  of  that  and  the  other  islands  in 
the  patent  mentioned,  till  the  first  of  May, 
when  he  had  licence  to  relam  to  England; 
that  before  bis  departure  he  constituted  the 
plaintiff  to  be  bis  deputy- governor,  and  that  the 
fiist  of  August  following  tbe  defendant  arrived 
at  London,  in  England;  that  the  4lh  of  May, 
after  defendant's  departure,  the  niaintiff  took 
«poB  himself  the  administration  or  thegovero- 
raeot  of  the  islsnd  of  Barbsdoes,  and  did  on- 
JawfaUy  and  arbitrarily  execute  that  govern- 
ment and  office,  to  the  oppression  of  the  king's 
subpeets ;  that  aifWr  the  return  of  tbe  defendant, 
the  plaintiff  at  a  council  was  charged  with 
misbehaviour  in  the  administration  of  bis  office, 
in  not  taking  tbe  oath  of  office,  not  observing 
the  act  of  navigation,  amuming  the  title  of 
Ueotenant-govemor  end  altering  decrees  in 
Chancery ;  that  it  was  then  ordeied  by  the  de- 
lieiidaot  and  council,  that  tbe  plaintiff  should 
be  committed.  To  this  there  is  a  demurrer. 
In  this  eonrt  judgment  was  given  for  the  plain- 
tiff; on  which  a  writ  of  error  was  brought  in 
the  House  of  Lords ;  and  though  the  partiou- 
Jar  reasons  of  tbe  judgment  in  the  House  of 
Lords  do  not  appear  further  than  can  be  col- 
lected from  the  srgument,  yet  there  are  several 
things  in  the  argument,  from  whence  it  may  be 
eollMTted  upon  what  grounds  the  judgment  of 
tbe  Hoose  of  Lords  went.  It  was  argued  upon 
the  part  of  tbe  plaintiff  in  error,  that  this  action 
did  not  lie  against  him,  because  it  was  brought 
against  bim  for  that  which  he  did  as  a  jodge; 
that  the  rule  seems  to  be  the  same  for  one  sort 
of  a  jodge  as  another,  and  that  this  person  was 
lawfully  made  a  governor,  and  so  bad  all  the 
powers  of  a  governor.  As  to  the  plea,  it  was 
admitted  there  were  several  informalities  io  that. 
It  was  said  it  might  be  much  shorter  than  it 
was  ;  but  that  it  sufficiently  shewed  what  the 
plaintiff  in  error's  authority  was.  That  this 
action  cannot  lie,  because  the  fact  is  not  triable 
here :  the  laws  there  tSMy  be  different  from 
ours.  Besides,  no  action  lies,  unless  it  were  a 
malicious  commitment  as  well  as  qauseless ; 
that  no  man  will  pretend  that  an  action  can 
Ke  against  the  chief  governor  or  lieutenant  of 
Irebind  or  Scotland ;  and  by  the  same  reason  it 
ought  not  in  this  case.  He  bad  a  power  to 
make  judges,  and  therefore  was  more  than  a 
judge.  Other  reasons  alledged  against  the 
action  lying  here  are,  first,  that  all  the  records 
and  evidence  are  there ;  secondly,  tbe  laws 
there  differ  from  what  they  .are  here ;  and  go- 
vernments would  be  very  weak,  and  the  per- 
joos  iatniiied  with  thent  very  juneasy,  if  they 
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WOK  siibjed  io  be  charged  with  aetioos  here  lev 
what  th^  do  in  those  countries.  In  the  sign* 
■sent  on  the  part  of  the  defendant  in  enor^ 
much  pains  are  taken  to  shew,  and  it  is  insisled« 
that  the  law  of  Barfaadoea  is  the  same  as  the  law 
ofEngland.  Another  thinff  that  is  there  relied  ea 
is,  that  this  was  an  action  between  two  English^ 
men,  for  an  injnrr  done  by  one  Englishmaia 
againstanotber.  Tbeae  grounds  are  strongly  re- 
lied, upon  on  the  part  of  the  then  defendant  iis  ' 
error ;  and  they  shew  at  leaat  that  his  coonsel 
thought  these  distinctions  very  necessary  and 
matsrial  in  order  to  support  the  action  at  all :  for 
though  it  is  denied  in  one  part  that  the  tews  e# 
Barbadoes  were  the  same  as  in  Eogtend,  yet  ma 
the  other  side  it  is  insisted  thev  were,  and  that  this 
action  arose  between  Englishman  and  English- 
man, and  that  thereft>re  tbe  action  ought  to  bo 
maintained  in  this  court  The  House  of  Losda 
finally  determined  that  the  action  could  notte 
here,  and  the  judgment  was  given  for  theplaii»« 
tiff  in  error.  As  Io  the  form  of  the  plea,  it  was 
impossible  for  any  one  to  say  a  word  io  vindi* 
cation  of  that,  or  to  ssy  that  the  judsmeat 
could  go  upon  any  other  greund  than  that  of 
tbe  defendant's  bemg  governor,  and  the  oflence 
complained  of  committed  by  him  in  that  cImk 
racter.  That  was  tbe  substance  of  the  case, 
and  upon  that  the  judgment  of  the  House  of 
Lords  was  founded ;  for  as  to  the  plea,  it  is  ad« 
mitted  by  tbe  counsel  for  the  defendant,  that  ia 
other  respects  it  was  bad  upon  the  face  of  it» 
In  that  case,  one  argument  relied  on  is,  thai  it 
was  an  injury  committed  by  one  Englishmaii 
against  another.  Now  that  is  not  the  casa; 
here :  for  the  plaintiff  himself  was  a  Minor- 
ijnin ;  he  was  so  by  birth,  and  had  alwaya 
lived  in  that  country.  My  lord,  in  this  case, 
the  argument  cannot  hold,  that  the  action  shall 
lie  because  Minorca  is  governed  by  the  same 
laws  as  £ngland4  tor  it  is  otherwise,  and  it  is 
stated  to  be  governed  by  the  law  of  Spain* 
The  acts  upon  which  the  commitment  was. 
founded,  io  the  case  of  Dutton  and  Howell^ 
were  done  by  the  plaintiff  in  the  character  of 
governor  ot  the  place,  which  is  an  objection 
agaiost  that  case  that  will  not  bold  in  the  pre* 
seut ;  for  that  is  not  this  case.  Mr.  FabrigMt 
never  stood  in  the  character  that  tbe  plaintiff  ia 
that  action  did,  for  there  the  acts  complained 
of  were  done  by  bim  iu  the  character  of  go- 
vernor ;  and  that  was  urged  as  one  greund  vvny. 
it  should  not  be  canvasKcd  here.  But  neither 
of  these  distinctions  will  hold  in  the  present 
case;  but  all  the  inconveniences  pointed  out. 
against  the  action  in  that  case  will  hold  very, 
strongly  in  the  present.  This  is  an  actiea 
brought  against  the  defendant  for  what  he  did. 
as  judge ;  he  bad  a  power  in  that  case  to  make 
judges  there,  end  therefore  he  was  something 
more  than  a  judge ;  all  the  records  and  evi- 
dence which  relate  to  tbe  transaction  are  there, 
and  cannot  be  brought  here ;  the  laws  there. 
sre  different  from  what  they  are  in  this  conn* 
try  ;  and,  as  it  is  said  in  the  condusiou  of  that* 
argument,  government  must  be  very  weak  in* 
dc«d|  and  tbe  persons  intrustsd  with  thoia  Ter|(. 
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entitle  the  plaintiff  in 
yoor  lordship's  jailg* 


if  iSbmf  are  rabjeet  to  be  charged  wifli 
I  here  for  what  they  do  in  that  character 
countriet.  My  lonty  unleaa  that  caae 
€•■  be  materially  diatinguiahed  fiom  the  pre* 
mty  it  will  be  an  authority,  and  the  higneet 
aHtbority  that  can  be  adduced,  to  ahew  that 
Ibis  action  cannot  be-  maintained,  and  will  be  a 
suiicicnt  authority  to 
'»  thia  cause  to  ^ 

What  answer  may  be  given  to  that 
or  distinctions  made  between  thai  caae 
And  the  case  now  before  theConrty  I  cannot 
ft  preaent  foresee ;  but  if  any  are  attempted, 
when  I  hear  them,  I  ahall  be  at  liberty  to  gire 
nch  answers  (o  those  arguraeotS|  as  may  occur 
Is  me  by  way  of  reply. 

Mr.  Peekkam.  My  lord,  as  the  moderation 
mid  mildness  of  governor  Mostyn's  proceedings 
liave  been  insisted  on  by  Mr.  Buller,  I  trust 
it  will  not  be  thought  irrelative  to  the  preaent 
fsestiony  if  I  shortly  ttnte  lo  your  lordships 
the  nature  of  those  injuries  which  gave  birth  to 
the  action. 

It  appeared  in  evidence  on  the  trial,  that  Mr. 
Fabrics  waa  a  natural- bom  aobject,  being 
born  in  Minorca  subsequent  to  the  cession  by 
the  Spaniards  at  the  treaty  of  Utrecht,  and 
prior  to  the  capture  by  the  French  in  the  year 
1T58 ;  that  he  was  a  man  of  irreproachable 
character  and  good  property ;  not  of  the  first 
•hiss  of  nobility,  but,  to  borrow  an  expression 
from  colonel  Bidulpb,  *  what  we  shoulil  call  in 
England  a  gentleman  ftrmer ;'  that  he  lived  in 
Uriendship  with  the  first  noblesse  in  the  island ; 
and  that  lie  had  a  father  living,  and  a  wife  and 
Ave  children. 

Thus  circumstanced  and  thos  situated,  he 
waa  at  the  express  command  of  the  governor 
taken  from  his  house  by  a  party  of  aoldiers, 
md  dragged  at  noon-day  through  the  streets 
of  Mafaon  as  a  criminal,  and  thrown  into  a 
dungeon  appropriated  solely  to  cspital  of- 
len&rs. 

It  appeared  likewise  in  evidence,  that  he  was 
oonfined  six  days  in  this  dungeon,  with  no- 
thing but  the  boards  to  lie  on,  and  with  no  other 
iostenance  than  bread  and  water,  though  felons 
under  sentence  of  death  were  allowed  the  com- 
aion  food  of  the  island  ;  that  he  was  refused  the 
consolation  of  bis  friends,  and  denied  all  inter- 
course with  his  family  ;  that  on  the  seventh 
morning  he  was  hurried  aboard  a  ahip,  without 
being  permitted  to  uke  leave  of  his  children,  to 
eae  his  wife,  or  to  be  accommodated  with  nfoney 
or  fAher  necessaries  for  his  subsistence ;  that 
dmring  this  whole  time  be  had  heard  of  no 
charge  against  him,  he  had  been  confronted 
with  no  accuser,  he  had  not  even  seen  bis 
jMge !  yet  he  was  to  be  banished  to  Cartha- 
ffena  in  Spain  for  the  space  of  twelve  months. 
The  sentence  was  faitlffblly  executed ;  and 
Mr.  Fabrigas,  having  experienced  that  distress 
wMck  a  moneyless  stranger  must  necessarily 
he  reduced  to  in  a  country  whose  language  be 
.didnotnnderMandias  fortunately  for  himself 
it  •0«»peciedly  le  gottrsor  Mostyn,  cioaped 


from  the  Spaniards :  I  say  uncxpectei11y»  nsy 
lord,  because  he  lilfle  thought  that  Mr.  F«^ 
brigas  would  live  to  tell  an  English  jury  of  bin 
anfferingS4md  the  governor's  oppression. 

I  thought  it  necessary  to  statv  ihcse  facta  to 
yoor  lordships,  that  you  might  jutlge  of  the 
mildness-of  that  treatment  whicu  Mr.  fiuUer 
deemed  it  prudent  to  expatiate  on. 

It  now  becomea  requisite  for  me  to  atate  the 
conduct  of  the  j^ovemor  through  the  snba^ 
qoent  staiges  of  his  very  extraordinary  defence  ; 
and  that  I  must  do  with  some  precisioo,  aa  I 
mean  to  contend,  that  the  plaintiff  bi  error  by 
that  defence  is  estopped  from  agitating  thn 
question  of  inrisdiction. 

The  declsration  waa  deKvered  ia  Hilary 
term,  1773  ;  a  rule  to  plead  wargiven,  and  a 
plea  demanded.  Had  the  governor  then  plead- 
ed to  the  jurisdiction,  the  question  would  have 
come  before  the  Court  on  a  demurrer ;  and  if 
that  had  been  determined  in  our  favour,  a  writ 
of  enquiry  would  have  been  executed,  and  Mr. 
Fabrigas  would  in  a  short  space  of  tinoe,  at  a 
little  expence,  have  received  a  aatiafaction  ade» 
quate  to  the  injury,  and  would  have  been  en* 
abled  to  return  to  bia  friends  and  to  hia  family. 
But  that  would  not  have  answered  the  purpose 
of  the'  governor,  aa  Mr.  Pabrigaa  would  not 
then  have  been  delayed  in  England,  nor  have 
been  harassed  with  thb  expensive  liti((;ation. 

Had  the  governor  at  the  expiration  of  the 
four  days  pl^ded  in  chief,  he  might  then  have 
had  the  appearance  of  an  argument  in  his  af^ 
plication  to  your  lordships ;  for  it  then  would 
have  been  competent  for  him  to  have  aald,  *  I 
waa  hurried  into  this  plea  before  I  had  time  to 
advise  with  my  counsel,  and  conauH  upon  thn 
propriety  of  admitting  the  jurisdiction.'  Bat 
be  baa  debarred  himself  even  of  this  shadow 
of  an  argument;  for  instead  of  pleading  at 
the  usual  time,  he  applied  to  the  Court  of 
Common  Pleaa  for  six  weeks  time  to  plead. 
Here  then  was  an  admission  of  the  jorisdic* 
tion  ;  for  he  could  not  apply  for  time  to  plead, 
unless  the  Court  had  cognizance  of  the  matter. 
I  ahall  preaently  stale  to  your  lordships  some 
cases,  whose  authority  cannot  be  shaken,  to 
^rove,  that  even  after  imparlance  the  queatioa 
of  jurisdiction  cannot  be  gone  into. 

But  this  was  not  the  only  submission  to  the 
jurisdiction  of  the  Court ;  for  he  then  applied 
to  put  off  the  trial  till  after  Baster  Term.  It 
would  have  been  nugatory,  it  would  have  been 
absurd,  to  hsve  preyed  the  Court  to  put  off 
that  trial,  which  they  had  no  fiower  to  try  at 
all.  When  Easter  Term  arrive<l,  the  governor 
made  a  second  attempt  to  pofttponetbe  trial; 
but  the  Court  saw  through  his  design,  and, 
satisfiM  that  he  did  it  only  for  the  purpose  of 
delay,  they  lied  him  down  by  the  rule  lo  try 
it  peremptorily  in  Trinity  Tenn,  and  that  he 
abould  not  bring  a  writ  of  error  for  delay. 

When  he  saw  the  Court  of  Common  Pleas 
would  not  lend  him  their  power  for  so  base  a 
purpose,  he  next  made  application  lo  the  Court 
of  Exchequer  for  an  injunction  to  stay  pro* 
ceedings,  tod  t  bill  was  filed  m  IVhiity  Tetfll 
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to  efli!cta«te  that  intenlioii;  but  the  bill  was 
disniiMed  oo  arg^ameDt,  and  the  goTemor  was 
at  leogth  drif en  io  the  aobaequeDt  shtioffs  to 
tiiaL  Wbeo  the  cause  came  on,  the  defendant's 
counsel  did  not  oliject  to  the  jurudiction,  they 
did  not  Kjoest  the  learned  judge  to  nonsuit 
the  plaintiff;  but  they  suffered  us  to  go  into 
our  ease,  they  cross-examined  our  witnesses, 
and  finding  that  we  had  made  good  our  decla- 
ration by  eridenoe  irrefragable,  they  then  went 
into  their  justification,  and  called  many  wit- 
nesses in  support  of  it.  But  a  Terdict  being 
found  for  the  plamtiff,  they  tendered  a  bill  of 
exceptions;  and  in  last  Michaelmas  Term, 
they  applied  to  the  court  of  Common  Pleas  for 
a  new  trial ;  first,  for  excess  of  damages ; 
secondly,  because  theConrt  had  no  jurisdiction 
— >the  most  extraonlinar;^  reason  perhaps  that 
erer  was  given ;  to  desire  a  second  trial  be-* 
cause  the  Court  had  no  jnriadktkMi  to  try  it 
atsU. 

Governor  Mostyn  having  in  so  many  In- 
atanoes  admitted  the  jurisdiction  of  the  Court, 
J  most  beg  leave  to  state  some  authorities  to 

2 DOT  lordship,  which  prove  that  he  is  now  too 
te  to  take  any  advantage  of  a  defect  of  juris- 


Tfae  first  case  I  shall  mention  to  your  lordshipa 
is  to  be  found  in  the  year  books  in  the  SSd  H.  C, 
f.  7,  where  therewas  a  special  imparlance, '  salvia 
« omnibus  allegationibus  et  exceptionibus,  tarn 
*  ad  breve  quam  ad  narratiooem' ;  and  the  Court 
would  not  allow  the  defeodsnt's  privilege,  be- 
cause, says  the  case,  by  imparling  he  has  ad- 
mitted the  jurisdiction  of  the  Court.  This 
doctrine  is  confirmed  by  lord  Coke,  in  his  com^ 
ment  on  tbe  lS^5th  section  of  Littleton,  where 
speaking  of  a  personal  action  he  says,  three 
parts  are  to  be  considered  {  fitst,  when  the  de- 
fendant defends  the  wrong  and  force,  he  maketh 
himself  a  party  to  the  matter ;  secondly,  by 
tbe  defence  of  the  damages  he  affirmeth,  that 
the  plaintiff  is  able  to  sue  and  to  recover  da* 
mages  upon  just  cause ;  and  by  the  last  part, 
viz.  *  all  that  which  he  ought  to  defend  when 
and  where  he  ought,'  he  affirmeth  the  juris- 
diciion  of  the  Court. 

Tbe  case  of  Barrington  and  Tenables,  IS  C. 
3,  reported  in  sir  Thomas  Raymond,  84,  is 
^ery  dear  on  this  head.  The  defendant  after 
imparlance  pleaded  to  the  jurisdiction  ;  the 
plaintiff  demurred :  the  judgment  was,  that 
heshoukl  answer  over,  for  such  plea  cannot  be 
pleaded  after  imparlance. 

Tbe  next  case  in  order  of  time  is  reported  in 
1  Modem,  81,  Cox  and  St.  Alban's,  SS  Car.  2. 
A  prohibition  was  prayed  for  the  city  of  Lon- 
don, because  tbe  defendant  had  offered  a  plea 
to  the  iurisdiction  which  had  been  recused. 
Lord  chief  justice  Hale  said, '<  in  transitory 
actions,  if  they  will  plead  a  matter  that  arisetb 
oot  of  the  jurisdiction,  and  swear  it  before  im- 
parlance, and  it  be  refused,  a  prohibition  will 
go."  There  was  a  esse,  said  his  lordship,  in 
which  it  was  adjudged  that  the  jurisdiction  most 
be  pleaded  and  tbe  plea  sworn,  and  it  must 
some  io  before  imparlanas.  It  was  abo  agreed 
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in  that  case,  'Mhat  tbe  party  should  never  be 
received  to  assign  for  error,  that  it  was  out  of 
the  jurisdiction,  but  it  must  be  plesded."  I 
have  in  vain  endeavoured  to  find  this  case ;  but 
it  is  sufficient  for  my  purpose  to  observe,  that 
lord  chief  justice  ^le  would  not  have  cited  it 
unless  it  bad  been  law.  If  therefore  the  opi- 
nion of  that  great  man,  solemnly  given  in  the 
court  of  KingVbench,  is  authority,  I  am  bold 
to  say,  that  governor  Mostyn  not  having  plead- 
ed to  the  jurisdiction,  cannot  now  assign  it  for 
error. 

In  a  few  years  after,  lord  chief  justice  Hale 
was  again  called  upon  to  consider  this  euestion 
in  the  case  of  Maodyke  and  Stint,  S  Modem 
S7d,  SS  Car.  2.  There  was  a  prohibition  totba 
sherifi^s  court  of  London :  the  snggestion  was, 
that  the  contract  was  made  in  Middlesex, 
therefore  the  cause  of  action  did  not  arise 
within  their  jurisdiction.  Tbe  chief  justice 
and  justice  Wyndham  were  of  opinion,  *«  that 
after  the  defendant  had  admitted  the  jurisdic- 
tion by  pleading  to  the  action,  especially  if 
verdict  and  judgment  pass,  the  court  will  not 
examine  whether  the  cause  of  action  did  arisa 
out  of  the  jurisdiction  or  not ;"  on  which  a 
prohibition  was  denied,  and  judgment  was  given 
for  tbe  plaintiff.  I  cannot  distinguish  this 
from  the  present  case ;  for  as  the  Court  will 
not  examine  whether  the  cause  of  action  did 
arise  out  of  the  jurisdiction,  there  can  be  no  dif^ 
Terence  whether  it  was  in  Middlesex  or  in  Mi- 
norca ;  and  that  question  cannot  now  be  askedj 
because  verdict  and  judgment  have  passed. 

Lord  chief  justice  Holt,  in  the  case  of  An* 
drews  and  Holt,  2  lord  Raymond,  884,  said, 
that  he  was  counsel  in  tbe  case  of  Denning  and 
N orris  (reported  in  2  Levintz,  S4d)  and  thai 
tbe  Court  held  there,  **  that  since  the  defen* 
dant  had  admitted  the  judge  to  be  a  judge  bv  a 
plea  to  the  action,  he  was  estopped  to  say,  thai 
ne  was  not  a  judge  afterwanls."  If  then  a  de^ 
fendant,  by  having  submitteil  the  decision  of 
his  cause  to  a  judge,  precluded  himself  from 
objecting  to  him  afterwards,  how  much  stronger 
is  tbe  present  case,  where  the  defendant  has 
submitted  his  cause  to  the  deterroinstion  of  a 
court  which  has  cognizance  over  all  transitory 
actions.  It  is  again  laid  down  by  lord  chieC 
justice  Holt,  *»  that  there  ought  to  be  no  plea 
to  the  jurisdiction  after  imparlance,  and  that  a 
special  imparlance  admits  the  jurisdiction.'* 
Holt's  Reports,  Pasch.  5  W.  and  M. 

I  must  trouble  your  lordships  with  the  osso 
of  Trelawney  and  Williams,  to  shew,  that  there 
has  been  but  one  opinion  on  both  sides  of  the 
hall  respecting  a  plea  to  the  jurisdiction  ;  and 
that  equity  and  common  law  have  united  in 
saying,  that  if  the  jurisdiction  is  notpleaded  to, 
it  must  be  afterwards  adjnitted.  This  case  is 
reported  in  %  Yeroon  483,  Hil.  1704.  The 
plaintiff  prayed  an  account  relative  to  a  tin-aet : 
the  defendant  Inststed  that  he  ought  to  hava 
been  sued  in  the  Stannary -court.  The  lord- 
keeper  decreed  an  account ;  and  as  to  the  ob- 
jection that  the  plaintiff  ought  to  have  sued  in 
tbe  Stannary-court,  be  said,  '<  to  oust  this  court 
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of  its  jaritdicdoD,  the  defenilaDt  mott  plead  to 
the  juriMiiction,  aod  not  object  to  it  at  the 
beanng." 

There  are  a  (preat  variety  of  casec  teoflinur  to 
Cftablisb  this  positiou,  that  %vheD  a  defeDdaiit 
baa  once  submitted  to  the  jurisdiction,  he  has 
for  eter  precluded  himself  from  objectinf^  to  it. 
To  state  them  all,  after  the  great  authorities  1 
bave-  mentioned,  would  be  to  multiply  the  wit- 
nesses without  strengthening  the  testimony  :  I 
•hall  therefore  only  cite  a  tew  passages  from 
lord  chief  baron  Gilbert's  History  of  tbe  Com- 
mon Pleas,  which  are  deoisiTe  upon  this  part 
of  the  argument.  In  page  40,  speaking  of 
the  order  of  pleading,  he  says,  "  tbe  defendant 
first  pleads  to  tbe  jurisdiction  of  the  Court ; 
•econdly,  to  the  person  of  tbe  plaintiff;  and 
thirdly,  to  the  count  or  declaration.  By  this 
order  of  pleading,  each  subsequent  plea  admits 
^e  former.  As,  when  be  pleads  to  the  peraon 
of  the  plaintiff,  he  admits  tbe  jurisdiction' of  the 
Cdurt ;  for  it  would  be  nugatory  to  plead  any 
thing  in  that  court  which  has  no  jurisdiction  in 
tbe  case.  When  he  pleads  to  the  count  or 
declaration,  he  allows  that  the  plaintiff  is  able 
to  come  into  that  court  to  implead  him,  and  he 
nay  be  there  properly  impleaded."  He  lays 
it  down  in  a  subsequent  part  of  bia  treatise  (p. 
148,)  as  a  positive  rule  of  law,  that,  <*  if  a  de* 
fendant  pleads  to  the  jurisdiction  of  tbe  Court, 
be  must  do  it  instanter  on  bis  app^rance.; 
for  if  he  imparls,  he  owns  the  jnrisdiction  of 
the  Courts  bv  craving  leave  of  tbe  Court  for 
time  to  plead  in,  and  the  Court  shall  never  be 
ousted  of  its  jurisdictioo  after  imparlance." 
IV  ben  1  find  this  doctrine  in  our  old  law-books, 
when  I  see  it  ratified  in  modern  times,  and 
stamped  with  the  authorities  of  Coke,  Hale, 
Holt,  and  Gilbert,  I  am  warranted  in  saying, 
that  ^vernur  Mostyn  cannot  now  agitate  the 
^uestiou  of  jurisdiction :  and  if  he  cannot,  the 
judflrment  must  be  affirmed. 

Notwithstanding  which,  I  have  no  objection 
to  follow  Mr.  BuTler  through  the  grounds  of 
aigument  that  he  has  adopted;  and  I  shall 
endeavour  to  prove, 

That  an  action  of  trespass  can  be  brought  in 
England  for  an  injury  done  abroad : 

That  Mr.  Fabrigas  is  capable  of  bringing 
oocb  action : 

And,  that  governor  Mostyn  may  be  the  sub- 
ject of  it. 

It  cannot  be  contended,  but  that  an  action  of 
trespass  is  a  transitory  action,  and  may  be 
brought  any  where ^  '*  all  personsl  actions," 
says  lord  Coke,  ««  may  be  brought  in  any 
county,  and  laid  any  where."    Co.  Litt.  S88. 

la  the  earl  of  Deriiy's  case,  IS  Coke,  the 
chancellor,  the  chief  justice,  the  master  of  the 
Rolls,  and  iustices  podderidge  and  Wincb,  re- 
•olved,  ^*  that  for  things  trsository,  althoofib 
that  in  truth  they  be  within  the  county  pala- 
tine, the  plaintiff  may  by  law  atledge  them  to 
be  done  in  any  place  within  Englaml ;  and  the 
defendant  may  uot  plead  to  the  jurisdiction  of 
the  Court,  that  tliey  were  done  within  the 
09U0ty  palatine."    This  doctrioo  is  pot  gob- 


fined  to  counties  palatine ;  for  lord  Coke,  in  bis 
comment  on  Littleton,  S61,  6,  says,  '*  that  an 
obligation  made  beyond  the  seas'  at  Hour- 
deaux,  in  France,  may  be  sued  here  in 
England  in  what  place  the  plaintiff  will.*' 
Captain  Parker  brought  an  action  of  trespass 
and  false  imprisonment  against  lord  Clive,  for 
injuries  received  in  India,  and  it  was  never 
doubted  but  that  the  action  did  lie.  Even  at  this 
moment  there  is  an  action  depending  between 
Gregory  Cojtmaul,  an  Armenisn  merchant, 
and  governor  Verelst,  in  which  the  cause  of 
action  arose  in  Bengal.  A  bill  was  filed  by 
the  governor  in  the  Exchequer  for  an  injunc- 
tion, which  was  granted  ;  but  on  appeal  to  tbe 
House  of  Lords,  tbe  injunction  was  dissolved. 
The  supreme  court  of  juiKcature,  by  dissolving 
the  injunction,  acknowledged  that  an  action 
of  trespass  could  be  maintained  in  England, 
though  the  cause  of  action  arose  in  India. 

The  next  point  to  be  considered  is,  whether 
there  is  any  disability  attending  the  person  of 
M  r.  Fabrigas,  that  incapacitatei^ hi m  from  bring* 
ing  this  action.  But  it  will  be  requisite  for  mo 
first  to  state,  that  governor  Mostyn  pleaded  not 
guilty,  and  then  justified  what  he  had  done  by 
alledging,  that  the  plaintiff  had  endeavoured  to 
create  mutiny  among  the  troops ;  therefore  he, 
as  governor,  had  a  right  to  imprisoo  and  ba- 
nish him.  '  Your  lordship  observes,  that,  ae* 
cording  to  his  own  plea,  he  does  not  pretend  to 
justify  what  he  haa  done  as  governor  merely 
from  the  plenitude  of  his  power,  but  from  the 
necessity  ol^  the  act,  because  the  plaintiff  hsd 
endeavoured  to  create  mutiny  and  aedition. 
The  learned  judge  who  tried  the  cause,  fore* 
seeing  the  importance  of  thii  justification,  re* 
quested  the  jury,  at  the  same  time  they  brought 
in  their  verdict,  to  find  whether  the  governor's 
justification  bad  been  proved.  The  jury  found 
a  verdict  for  the  plaintiff,  with  S,000/.  damsges, 
and,  that  the  plaintiff  had  not  endeavoured  to 
create  mutiny  or  desertion,  or  had  acted  in  any 
way  tending  thereto. 

In  consequence  of  that  decision,  the  question 
now  is,  whether  Mr.  Fabrigas,  a  man  perfectly 
innocent,  can  brin^  an  action  against  gover- 
nor Mostyn  for  this  wanton  and  unparalleled 
injury  ? 

As  the  law  grants  redress  for  all  injuries,  so 
it  is  open  to  all  persons,  and  none  are  excluded 
from,  bringing  an  action,  except  on  account  of 
their  crimes  or  their  country.  Littleton  says, 
there  are  six  manner  of  persons  who  cannot 
bring  actions :  Mr.  Fabrigas  is  not  included  in 
either  of  those  descriptions.  The  only  person 
that  can  bc«r  the  least  resemblance  to  him  Is 
an  alien,  who,  Littleton  says,  to  be  incapaci- 
tated from  bringing  an  actios,  must  be  born  out 
of  the  ligeance  of  the  king.  Lord  Coke,  in  his 
comment  on  that  passage,  observes,  that  •^  Lit- 
tleton saith  not,  out  of  the  realm,  but  out  of 
the  ligeance;  for  be  may  be  bom,  says  Coke, 
out  of  the  realm  of  England,  yet  within  tbe 
ligeance,  and  shall  be  called  the  king's  liege- 
man, for  ligeus  is  ever  taken  for  a  natoral-bom 
aobject."    ijQMtUt99. 
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BIr.  Fabrigas  was  It^n  in  Minorca  subse- 
qaeat  to  the  cession  of  SjMiioy^  consequenlly  he 
is  A  DaturaMwra  subject ;  every  natural-bom 
sobject,  accordinnf  to  lord  Coke,  owes  allegiance 
to  the  king;  allef^iaoce  implies  protection,  the 
one  is  a  necessary  oonsequeuce  of  the  other ; 
the  king  of  England  can  protect  only  by  hia 
laws;  bv  the  laws  of  England  there  is  no  in- 
jury without  a  remedy  ;  the  remedy  for  false 
imprisooment  and  banishment  is  an  action  of 
trespass^  which  is  a  transitory  action,  and  may 
be  facought  any  where,  therefore  ri^htljr  brought 
in  the  city  of  London^  where  this  action  was 
actually  tried,  and  Mr.  Fabrigas  reeoYered 
3,000^  damages.  I  hope  voar  Jordships  will 
josti^  me  in  saying,  that  this  is  a  fiur  deduo- 
tien  mMn  established  principles. 

Coke  (Go.  Litt.  130),  mentions  three  things 
whereby  every  subject  is  protected,  *  rex,  lex, 
*  et  rescripta  regis ;'  and  he  adds,  **  that  he 
that  is  out  of  the  protection  of  the  king,  cannot 
be  aided  or  protected  by  the  king's  law,  or  by 
the  kin^s  writ"  The  natural  inference  to  be 
drawn  from  thence  is,  that  he  who  is  onder  Ihe 
king's  protection  may  be  aided  by  the  king's 
law.  Mr.  Fabrigas  is  under  the  king's  pro- 
tection, Jbecause  he  owes  him  allegiance,  there- 
fore be  may  be  aided  by  the  king's  laws ;  con- 
sequently is  warranted  in  bringing  this  action, 
the  only  aid  the  laws  of  England  can  afford  him 
for  that  injury. 

Mr.  Buller  has  mentioned  the  case  of  Pons 
and  Johnson,  lieutenant-governor  of  Minorca, 
and  aeems  to  rely  on  what  was  laid  by  lord 
Camdeo  on  that  occasion.  Jf  my  memory  does 
not  mislead  me,  the  plaintiff  could  not  make 
good  bis  case,  being  unable  to  prove  Mr.  John- 
son's band-writing  to  the  order  for  the  fiktcal  to 
commit  him,  and  the  qnestion  of  jurisdiction 
was  not  agiuted ;  but  if  it  had,  however  re- 
qieotable  lord  Camden's  opinion  ever  will  be, 
yet  it  was  only  the  opinion  of  a  judge  at  Nisi 
rrius.  And  according  to  Mr.  Buller's  owu 
state  of  the  case,  he  inakes  lord  Camden  con^ 
fess,  that  an  action  might  lie  in  a  transaction 
between  subject  and  aubject.  That  concession 
is  sufficient  for  me ;  for  1  havevour  lordship's 
own  words  to  prove,  that  Mr.  F'abriffas,  being 
bom  in  a  conquered  country,  is  a  subject. 

In  the  king  and  Cowle,  3  Burr.  B58,  your 
lordship,  speaking  of  Calvin's  case,  said,  '<  tlie 
4|uestion  was,  whether  the  plsintiff  Calvio,  born 
in  Scotland  after  the  descent  of  the  crown  of 
England  to  king  James  the  first,  was  an  alien 
bom,  and  consequently  disabled  to  bring  any 
real  or  personal  action  for  any  lands  within  the 
realm  oif  England;"  and  your  lordship  added, 
'*  but  it  never  was  a  doubt  whether  a  person 
bora  in  the  conquered  dominions  of  a  country 
is  sttbject.to  the  king  of  the  conquering  coun- 
try." From  this  two  points  are  gained :  first, 
that  Caltin,  though  born  in  Scotland,  was  not 
an  alien,  and  might  bring  a  real  action  ;  and 
that  there  never  was  a  doubt,  but  that  a  person 
bora  in  a  conquered  country  was  subject  to  the 
oouqoefor.  As  therefore  the  twelve  judges  de- 
^  that  Calvin  ooohl  bsing  a  real  actioDi 
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because  he  was  not  sn  alien;  certainly  Fa- 
brigas rosy  bring  a  transitory  action,  as  he  is 
a  subject,  being  born  in  a  country  that  waa 
conquered  by  the  state  of  Great  Britain. 

There  is  an  anonymous  case  in  1  Salkeld, 
404,  4  Ann.  A  bill  was  brought  in  Chancery 
to  foreclose  a  mortgage  of  the  island  of  Sarke : 
the  defendants  pleaded  to  the  jurisdiction  of  the 
court,  viz.  that  the  island  of  Sarke  was  governed 
by  the  laws  of  Normandy ;  and  it  was  objected^ 
that  the  party  ounbtto  sue  in  the  courts  of  the 
island,  and  appeal.  On  the  other  side,  it  was 
said,  that  if  tne  person  be  here,  he  may  be  sued 
in  Chancery,  though  the  lands  lie  in  a  county 
palatine,  or  in  another  kingdom,  as  Ireland,  or 
Barbadoes.  Lord-keeper  Wright  over- ruled 
the  plea,  saying,  **  that  ihe  Court  acted  against 
the  person  of  the  psrty  and  his  conscience,  and 
there  might  be  a  failure  of  justice  if  the  Chan- 
cery would  not  hold  plea  m  such  a  case,  the 
|»arty  being  here.^'  Hovf  much  stronger  then 
IS  the  present  case?  for  this  is  a  transitory  aG« 
tionihat  may  be  brought  any  where;  Mn  Fa- 
brigas  on  the  spot  to  bring  it,  and  goveroor 
Mostyn  in  England  to  defend  it. 

The  case  Mr.  Boiler  has  cited,  of  the 
Bast- India  Company  and  Campbell,  admits  of 
a  short  answer  ;  for  had  the  defendant  con- 
fessed the  matter  charged,  he  would  have  con- 
fessed himself  to  be  guilty  ef  a  felony ;  and  the 
humanity  of  the  laws  of  England  will  not 
oblige  a  man  to  accuse  himself:  but  this  is  not 
a. public  crime,  but  a  civil  injury.  As  Mr.  Bul- 
ler hss  gone  to  the  East-Indies  for  a  case,  E 
shall  be  excused  mentioning  the  case  of  Ram- 
kiasenseat  and  Barker,  lAtkyns,  51,  whera 
the  plaintiff  filed  a  bill  against  the  representa- 
tives of  the  governor  of  Patna,  for  money  dun 
to  him  as  his  banyan.  The  defendants  plead-* 
ed,  that  the  plaintiff  was  an  alien  born,  and  an 
alien  infidel,  and  therefore  could  have  no  suit 
here  :^but  lord  Hard  wicke  said,  as  the  phuntiff'a 
waa  a  mere  personal  demand,  it  was  extremely 
clear  that  he  might  bring  a  bill  in  this  court ; 
and  he  over-ruled  the  defendant's  plea  without 
bearing  one  counsel  of  either  side.  As  there- 
fore lord  Hardwicke  was  of  opinion,  that  by  the 
laws  of  England  an  alieu  infidel,  a  Gentoo  mer- 
chant, the  subject  of  the  greet  mogul,  coul4 
claim  the  benefit  of  the  English  laws  againil 
an  English  governor  for  a  transaction  in  a  ib« 
reign  country ;  I  trust  that  your  lordships  will 
determine,  that  Mr.  Fabrigas,  who  is  neither 
an  infidel  nor  an  alien,  but  a  subject  of  Great- 
Britain,  may  bring  his  action  here  for  an  injury 
received  in  Minorca. 

Thecasetof  the  countess  of  Derby,  Keilway 
209,  does  not  affect  the  question ;  for  that  was  a 
claim  of  dower,  which  is  a  local  action,  and  can* 
not,  as  a  transitory  actisn.be  tried  any  where. 
The  cases,  mentioned  by  Mr.  Buller,  from 
Latch  and  Lutwycbe,  were  either  loo^l  actions, 
or  questions  upon  demurrer,  therefore  not  ap- 
plicable to  the  case  before  the  Court;  for  n 
party  may  avail  himself  of  many  things  upon  a 
demurrer,  which  he  cannot  by  a  writ  of  error. 

Mr.  BoUer'sietideavouriDg  to  ooufoood  tran- 
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citory  with  local  action  ,  must  be  my  apologfy 
for  mentioning  another  case  in  support  of  the 
distinction.  The  case  1  allude  to  is  Mr.  Skio- 
ner^s,  Mrhich  was  referred  to  the  twelve  judfl^es 
from  the  council-tward.  In  the  year  16i57, 
when  trade  was  0))en  to  the  East- Indies,  he 
possesised  himself  of  a  house  and  warehouse, 
which  he  filled  with  goods  at  Jamby  ;  and  he 
purchased  of  the  kingr  of  Great  Jamhy  the 
islands  of  Baretha.  The  agents  of  the  £ast- 
India  company  assaulted  bis  person,  seized 
his  warehouse,  carried  away  bis  goods,  and 
took  and  possessed  themselves  of  the  islands  of 
Baretha.  Upon  this  case,  it  was  propounded 
to  the  judges,  by  an  order  from  the  king  in 
council,  dated  the  12ih  April  1665,  whether 
Mr.  Skinner  could  have  a  full  relief  in  any  or- 
dinary court  of  law  f  Their  opinion  was,  **  that 
his  majesty's  ordinary  courts  of  justice  at 
IVestminsVer  can  ^ve  relief  for  taking  away 
and  spoiling  his  ship,  goods,  and  papers,  aud 
assaulting  and  wounding  his  person,  notwith- 
standing the  same  was  done  beyond  the  seas : 
bat  that  as  to  the  detaining  and  possessing  of 
the  house  and  islands,  in  the  case  mentioned, 
he  is  not  relievable  in  any  ordinary  court  of 
justice." 

Your  lordships  will  collect  from  this  case, 
that  the  twelvejudgea  held  that  an  action  might 
be  maintained  here  for  spoiling  bis  goods,  and 
seizing  his  person,  because  an  action  of  tres- 
pass is  a  transitory  actiopi  \  but  an  action  could 
not  be  maintained  for  posaeasipg  ihe  bouse  and 
land,  because  it  is  a  local  action. 

I  trust  I  hate  proved  that  an  action  of  tres- 
pass may  be  brought  here  for  an  injury  re- 
ceived in  Minorca ;  and  that  Mr.  Fabri^,  a 
natural -born  subject,  is  capable  of  brmging 
such  action.  The  only  remaining  question  is, 
whether  Mr.  Mostyn,  as  governor,  can  trran- 
nizeover  the  innocent  inhabitants  within  his 

Sovemmeut,  in  violation  of  law,  justice,  and 
umanity,  and  not  be  resj)onsible  in  our  courts 
to  repair  by  a  satisfaction  m  damages  the  injury 
he  has  done  ?  Mr.  Buller  has  contended,  that 
general  Mostyn  governs  as  all  absolute  aove- 
teigns  do,  and  that  *  atet  pro  ratione  voluntas-' 
is  the  only  rule  of  bis  conduct.  I  did  not  ex- 
pect to  bear  such  an  assertion  advanced  in  this 
court.  From  whom  does  the  governor  derive 
this  despotism  P  Can  the  king  delegate  abso- 
lute power  to  another,  which  he  has  not  in 
himself  P  Can  such  a  monster  exist  in  the 
British  dominions  as  tyranny  uncontrouled  by 
law?  Mr.  Buller  asserts,  that  the  governor  is 
accountable  to  God  alone ;  but  this  Court  1 
hope  will  teach  him,  that  be  is  accountable  to 
his  country  here,  as  he  must  be  to  his  God 
faereaAer,  for  this  wanton  outrage  on  an  unof- 
fending subject.  Many  cases  have  been  cited, 
and  much  argument  adduced,  to  prove  that  a 
man  is  not  responsible  in  an  action  for  what  he 
baa  done  as  a  judge.  I  neither  deny  the  doc- 
trine, nor  shall  endeavoor  to  impeach  the 
cases ;  but  I  mu^t  observe,  that  they  do  not 
aflTect  the  present  question.  Did  governor 
^ostyn  tit  in  judgment?  Did  ha  haar  any  ac- 


cusation f  Did  he, examine  a  witness  ?  Did  he 
even  see  the  prisoner?  Did  he  follow  any  role 
of  law  in  any  country  ?  *  Stet  pro  ratione  vo- 
lunias'  was  his  law,  and  his  mercy  was  twelve 
months  banishment,  to  an  innocent  individual. 

As  Mr.  Buller  has  dwelt  so  mucn  upon  the 
case  of  Dutton  and  Howell,  it  will  be  exfiected 
that  I  take  some  notice  of  it.  1  need  not  go 
over  the  case  again,  as  it  has  been  already  very 
accurately  stated;  but  1  must  beg  leave  to 
read  the  reasons  which  were  given  with  the 
printed  case  to  the  Lords,  before  it  came  on  to 
DC  argued  in  the  House  of  Peers.  It  is  stated, 
that  sir  Richard  Dutton  ought  to  have  the 
judgment  that  was  obtained  against  him  below, 
reversed  ;  for 

1st,  That  what  he  did,  he  did  aa  chief  go- 
vernor, and  in  a  council  of  state,  for  which  he 
ought  not  to  be  charged  with  an  action.  If  be 
shall,  it  may  be  not  only  the  case  of  air  Richard 
Dutton,  but  of  any  other  chief  governor  or 
privy-counsellor  in  Scotland,  Ireland,  or  else- 
where. 

3.  What  was  done,  was  in  order  to  bring  a 
delinquent  to  justice,  who  was  tried  in  Bari^- 
does  and  fonnd  guilty  ;  and  if  for  this  he  shall 
ba  charged  with  an  action,  it  would  ,be  a  dis- 
couragement to  justice. 

3.  What  was  done,  was  done  in  court;  for 
so  is  a  council  of  state,  to  receive  complaints 
against  state  delinquents,  and  direct  their  trials 
in  proper  courU.  What  a  judge  acts  in  court, 
as  sir  Richard  Dutton  did,  no  action  lies  againat 
him  for  it. 

4.  There  never  was  snch  an  action  as  this 
maintained  against  a  governor  for  what  he  did 
in  council ;  and  if  this  be  made  a  precedent,  it 
will  render  all  governments  unsafe. 

5.  If  a  governor  of  a  plantation  beyond  the 
seas  shall  be  charged  W|tb  actions  here,  for 
what  he  did  there,  it  will  be  impossible  for  him 
to  defend  himself:  first,  for  that  all  records 
and  evidences  are  there:  secondly,  the  laws' 
there  differ  in  many  things  from  wnat  they  are 
here. 

Though  the  first  part  of  this  reason  seema 
to  operate  in  favour  of  governor  Mostyn,  yet 
it  goes  no  farther  than  this  ;  that  if  an  action 
is  brought  here,  it  will  be  impossible  for  him 
to  defend  himself.  The  latter  part  shews  the 
meaning  of  the  whole;  that  is,  if  an  action  is 
brought  here  against  the  governor  for  any 
thing  done  by  him  in  his  judicial  capacity, 
then  he  will  not  be  able  to  defend  himself,  be- 
cause all  the  records  and  evidences  are  there. 
This  clearly  proves,  that  it  refers  to  what  he 
did  as  judge,  otherwise  there  could  have  been 
no  occasion  to  have  mentioned  the  records 
being  there. 

These  reasons  must  have  been  the  grouo'd* 
of  the  counsel's  argument,  and  the  whole  is 
bottomed  in  sir  Richard  Dutton'a  having  acted 
with  his  council  in  a  judicial  capacity.  I  take 
no  notice  of  the  arguments  of  counsel,  as  re- 
ported by  Shower,  because  it  can  be'  no  au- 
thority for  this  court.  I  shdl  only  obsarva, 
that  in  respect  to  tba  jurisdiotiott,  which  was 
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but  slightly  touched  on,  that  the  assertion  of 
the  counsel  for  the  delendaut  in  error,  affirm- 
ing  the  jurisdiction,  is  as  good  authority  for 
me,  as  the  denial  of  it  by  sir  Richard  Dutton's 
eoQosel  is  for  Mr.  Buller.  The  report  is  silent 
as  to  the  groanda  of  the  judgment :.  it  only 
say  a,  ■*  that  the  action  was  reversed;**  but 
not  ooe  word  that  the  action  could  not  be 
maiotained.  But  I  venture  to  affirm,  that  this 
case  has  not  the  least  resemblance  to  the  pre- 
sent.  My  duty  calls  on  me  to  draw  the  in? i* 
dious  parallel. 

Goremor  Button  sat  with  his  council,  to 
bear  and  enquire  in  the  supreme  court  of  ju* 
dicatare  in  Barbadoes : 

GoTeraor  Mostyn  sat  neither  as  a  military 
Bora  civil  judge. 

Mr.  Fabrigaa  was  not  brought  before  him, 
neither  was  he  accused  by  anj^  man : 

8nr  John  Witham  was  pubhcly  accused  be- 
fore the  gi»venior  and  council  ofstate : 

Mr.  Abrigan  was  thrown  into  a  dungeon, 
and  treated  with  the  moat  unheard-of  severity: 

iftr  John  Witham  was  only  confined  for  the 
purpose  of  securing  his  person  i 

Mr.  Fabrigaa  was  banished  for  twelvemonths 
to  the  Spanish  dominions : 

Sir  John  was  kept  in  custody  for  14  days, 
111]  he  could  be  brought  to  his  trial : 

Mr.  Fabrigaa,  on  the  governor's  juatificatioo, 
was  Ibund  to  be  innocent: 

Sir  John  Witham,  when  brought  before  the 
court  of  general  sessioos,  was  found  guilty,  and 
reeommitted: 

The  governor  of  Barbadoes  followed  the  laws 
•fBarbadoes: 

The  governor  of  Minorca  acted  in  diame- 
trical oppositioa  to  all  laws,  and  in  violation  of 
the  Batinl  dictates  of  humanity: 

Sir  Richard  Button  let  the  Uw  take  its 
course  against  a  criminal : 

But  governor  Moatyn  went  oat  of  hia  way  to 
peraecote  the  innocent. 

Having  ahewn  the  difference  between  the 
two  cases,  permit  me  to  mention  an  observa- 
tioD  of  lora  cbief-justtce  de  Orey,  in  his  opi- 
Dion  on  the  motion  for  a  new  trial.  "  If  the 
governor  had  secured  him,"  said  bis  lordship, 
**  nay,  if  he  had  barely  committed  him,  that  he 
night  have  been  amenable  to  justice,  and  if  he 
bad  immediately  ordered  a  prosecution  upon 
aoy  part  of  hia  conduct,  it  would  have  been 
another  question:  but  the  governor  knew  he 
eoold  no  more  imprison  him  for  a  twelvemonth, 
(and  the  banishment  for  a  year  is  a  continuation 
of  the  briginal  imprisonment)  than  that  he 
ooold  inflict  the  torture." 

Lord  chie^juatioe  de  Grey  then  undoubtedly 
thottgbt  that  governor  Mostyn  bad  acted  ille- 
gally: if  so,  1  hope  I  shall  be  able  to  shew, 
that  be  is  amenable  to  the  courts  of  law  in 
Snghmd. 

Lord  Bellamont's  case,  in  S  Salkeld  695, 
B.  R.  Ptach.  IS  W.  S,  evinces,  that  a  go- 
yemor  abroad  Is  responsible  here.  **  The  at- 
torney-general moved  for  a  trial  at  bar  the  last 
pi^er»day  in  tha  taroi,  ia  aa  aetioa  againat  the 


goycmor  of  New-York,  for  mi^tter  dene  by  him 
aa  governor,  and  granted,  because  the  king  de* 
fended  it."  I  collect  from  this  case,  that  the 
attorney- general  knew  the  Court  had  jurisdie- 
tion,  or^e  would  not  have  made  the  motion  ; 
and  the  Court  would  not  have  granted  it,  if 
they  had  not  been  legally  impowered  to  try  it. 
The  legislature,  in  the  same  year  (12  W.  3, 
cap«  12,)  euacted,  that  governors  beyond  the 
sea  should  be  tried  in  the  King*s-bench,  or  ia 
such  county  as  shall  be  assigned  by  his  ma- 
jesty, by  good  and  lawful  men,  for  ofllenoea 
committed  in  their  governments  sbroad  against 
the  king's  subjects  there.  As,  by  the  comm^ 
law,  an  indictment  could  be  preferred  only  in 
that  county  where  the  offence  was  committed, 
governors  abroad  were  not  criminally  amena- 
ble till  this  act  had  paased.  When  the  legisla- 
ture so  carefully  provided  to  bring  governors  to 
justice  for  the  offences  they  might  commit  in 
theur  governments,  they  would  indisputably^ 
by  the  same  law,  have  protested  the  subiects 
from  civil  injuries,  had  they  not  known  that 
such  provision  was  unnecessary,  and  that,  by 
the  common  law,  all  personal  actions  might  be 
brought  in  England;  of  which  lord  Bella- 
mont's case  was  a  recent  instance. 

In  Michaelmas. term,  11  Geo.  9, 1737,  Ste- 
phen  Conner  brought  an  action  against  Joseph 
Sabine,  governor  of  Gibraltar :  and  he  atated 
in  hia  declaration,  that  he  was  a  master  car- 
penter of  the  office  of  ordnance  at  Gibraltar  ; 
that  governor  Sabine  tried  him  by  a  oourt-mar« 
tial,  to  which  he  was  not  subject ;  and  that  he 
underwent  the  sentence  of  receiving  500  lashei, 
and  that  he  was  compelled  to  depart  from  Gib- 
raltar, which  he  laid  to  bis  damage  of  10,0001. 
The  defendant  pleaded  Not  Guilty,  and  juatified 
by  trying  him  by  a  court-martial.  There  waa 
a  yeraict  for  the  plaintiff,  with  700/.  damages. 
A  writ  of  error  waa  brought,  and  the  judgment 
affirmed.  No  distinction  can  be  made  betwecD 
the  governor  of  Gibraltar  and  the  governor  of 
Minorca ;  except  only,  that  the  one  tried  Con* 
ner  by  a  court-martial,  and  punished  him  by 
military  law;  while  the  other,  without  any 
trial,  banished  Mr.  Fabrigaa,  contrary  to  aU 
ideaa  of  justice  and  of  law. 

1  must  now  beg  leave  to  advert  to  the  bill  of 
exceptions ;  in  which  it  isalledged,  that  **  Mi- 
norca is  divided  into  four  districts,  exclusive  of 
the  arraval,  which  the  witnesses  alwaya  under- 
stood to  be  distinct  from  the  others,  and  under 
the  immediate  order  of  the  governor." 

1  am  well  aware,  that  1  am  not  at  liberty  to 
go  out  of  the  record  ;  if  I  was,  the  fact  war- 
rants me  in  saying,  that  the  evidence  ia  most 
untrue. 

It  is  notorious  that  Minorca  is  divided  into 
four  terminus  only ;  Cieutadella,  Alavor,  Mar- 
cadel,  and  Diahon,  which  latter  includes  the  ar- 
raval of  St.  Phillip's.  This  is  known  to  every 
man  who  haa  been  at  Minorca,  and  to  every 
man  who  has  resd  Armstrong's  history  of  thai 
island.  That  the  governor  haa  a  legislatiye 
authority  within  the  arraval,  is  too  absurd  to 
dwell  on.    By  what  Uw,  by  what  provisioa^ 
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doet  be  cUioi  that  power  ?  When  process  is 
Bzecuted  wilhia  St.  Phillip's,  or  its  en? irons, 
the  ci^il  msfl^istrate  osusll^  pays  the  governor 
the  compliooeat  of  scquaintiiig  him  with  it ; 
bat  the  same  compliment  is  paid  to  the  coro- 
mandini^  officer  at  Cieutadella,  where  an  ex- 
clusive lurisdiction  is  not  even  pretended.  In 
fact,  it  is  a  matter  of  civility  merely,  but  never 
vas  a  claim  of  right. 

Lord  chief  justice  de  Grey  in  the  solemn 
spinion  which  he  gave  upon  the  motion  for  a 
new  trial,  has  been  explicit  on  thejse  two  heads. 
**  One  of  the  witnesses  in  the  cause  (said  his 
lordship)  represented  to  the  jury,  that  in  some 
particular  coses,  especially  in  criminal  matters, 
the  governor  resident  upon  the  island  does  exer- 
cise a  legislative  power.  It  was  gross  igno- 
rance in  Uiat  person  to  imagine  such  a  thine : 
I  may  say,  it  was  impossible,  that  a  man  who 
lived  upon  the  island,  in  the  station  be  bad 
done,  should  not  know  better,  than  to  think 
that  the  governor  had  a  civil  and  criminal 
power  in  him.  The  governor  is  the  king's  ser- 
▼aot;  his  commission  is  from  him,  and  he  is 
to  execute  the  power  he  is  inyested  with  under 
that  commission,  which  is  to  execute  the  laws 
of  Minorca,  under  such  regulations  as  the  king 
shall  make  in  council.  It  was  a  vain  imagina- 
tion in.  the  witnesses  to  say,  that  there  were 
five  terminos  ia  the  island  of  Minorca.  I  have 
at  various  times  seen  a  multitude  of  authentic 
documents  and  papers  relative  to  that  island  ; 
and  I  do  not  believe,  that,  in  any  one  of  them, 
the  idea  of  the  arraval  of  St.  Phillip's  beiuff  a 
distinct  jurisdiction  was  ever  startM.  Mahon 
is  one  of  the  four  terminos,  and  St.  Phillip's, 
luid  all  the  district  about  it,  is  comprebendecl 
within  that  termioo  ;  but  to  suppose,  that  there 
is  a  distinct  jurisdiction,  separate  from  the 
government  of  the  island,  is  ridiculous  and 
absurd." 

These  were  the  words  of  lord  chief  justice 
de  Grey ;  to  which,  I  am  confident,  this  Court 
will  pay  a  proper  attention. 

The  bill  of  exceptions  then  states,  that  gene- 
ral Mostyn  was  appointed  governor  bv  the 
kbg's  commission,  which  gives  him  all  the 
powers  belonging  to  the  said  office.  I  wish  to 
ask  Mr.  BuHer,  whether  to  persecute  the  inno- 
cent, •and  to  banish  those  subjects  committed  to 
bis  care,  is  a  power  incident  to  or  springing  out 
of  the  office  of  governor }  If  it  is  not,  the  go- 
▼ernpr  cannot  justify  himself  under  bis  com- 
mission. 

It  is  then  stated,  that  the  king  ordered  '<  all 
bis  loving  subjects  in  the  said  island  to  obey 
bim,  the  said  John  MosWn ;"  but  nothing  in 

Krticularia  mentioned  of  the  arraval.  Had  it 
en  a  peculiar  district,  under  the  despotic  will 
of  the  governor,  there  must  have  been  some 
notice  taken  of  it,  either  in  the  commission,  or 
in  his  majesty^s  orders.  The  governor  then 
confesses  in  his  bill  of  exceptions,  ^*  that  he 
banished  Mr.  Fabrigas  without  any  reasonable 
or  prpbable  cause,  or  any  other  matter  alledged 
in  his  plea,  or  an^  act  tending  thereto."  ^lot- 
irithstanding  which  adnuisioD,  in  the  f&y  next 


sentence,  be  insists  that  the  plaintiff  ought  to 
be  barred  bis  said  action,  although  it  is  stated 
in  the  bill  of  exceptions,  that  **  the  Minorquiog 
plead  sometimes  the. English  laws." 

Were  the  bill  of  exceptions  less  absurd  than 
it  is,  yet  I  should  contend,  that  the  governor, 
by  pleading  in  chief,  and  submitting  bis  cause 
to  the  decision  of  an  English  jury,  bas  pre- 
cluded this  Court  from  enquiring  into  the  ori« 
ginal  juVisdiction.  Were  it  possible  that  tbia 
ground  should  fail  me,  when  supported  by  so 
many  great  authorities,  yet  I  should  be  very 
easy  about  the  event;  for,  as  an  action  of  tres- 
pass can  be  brought  in  England  forityuriea 
abroad,  and  as  every  subject  can  bring  that  ac- 
tion, and  as  governor  Mostyn  (being  a  subject) 
must  answer  to  it,  I  have  no  doubt  but  the 
judgment  wiH  be  affirmed.  Should  it  be  re- 
versed, I  fear  the  public,  with  too  much  truth, 
will  apply  the  lines  of  the  Roman  satirist  on 
the  drunken  Maries  to  the  pi^esent  occasion  | 
and  they  will  sav  of  governor  Mostyn,  as  waa 
formerly  said  of  bim, 

Hie  est  damnatos  inaoi  judiero ; 
and  to  the  Minorauins,  if  Mr.  Fabrigas  sboold 
be  deprived  of  that  satisfaction  in  damages 
which  tbe  jury  gave  him, 

At  tu  victrix  provincla  ploras. 

Mr.  BuUer.  1  beg  leave  to  trouble  tbe 
Court  with  a  few  words  by  way  of  reply : 
and  though  Mr.  Peckbam  has  thought  fit  to 
declsiin  so  much  upon  the  particular  facts  of 
this  cause,  yet  I  was  confident  at  first,  and  do 
not  now  find  I  was  deceived  in  thinking,  1 
should  not  be  contradicted  m  what  I  said  afaiout 
the  propriety  of  governor  Mostyn 's  conduct  | 
that  be  had  taken  every  precaution  that  a  man 
in  his  situation  could  do,  bad  consulted  many 
persons  there,  civil  and  military,  and  that  they 
were  all  unanimous  in  advising  tbe  governor  to 
do  what  was  done. 

The  first  objection  made  by  Mr.  Peckbam' 
has  been,  that  Mr.  Mostyn  should  be  precluded 
from  contending  that  this  Court  hath  not  a  ju- 
risdiction, because  he  has  submitted  to  the  ju- 
risdiction of  tbe  Court  in  so  many  instances 
during  the  whole  of  these  proce^in^s.  He 
has  stated  the  whole  proceedings  during  the 
stages  of  this  cause,  by  which  he  supposes  Mr* 
Mostyn  bath  done  such  acts  as  shall  be  con- 
strued into  a  submission  to  the  jurisdiction  of 
the  Court,  and  is  therefore  now  precluded  from 
entering  into  the  question.  Further,  Mr* 
Peckbam  has  insisted  upon  it,  that  at  the  trial 
we  did  wrong  in  making  a  defence ;  because, 
if  we  meant  to  ^  into  tbe  question,  whether 
the  Court  has  junsdiction  or  not,  we  should  have 
then  insisted  upon  a  non-suit,  and  not  gone 
into  tbe  merits  of  the  cause.  1  do  not  appre- 
hend any  of  tbe  cases  he  has  cited  will  como 
up  to  the  present :  and  as  to  the  different  pe- 
riods of  the  cauae,  where  he  supposes  we  have 
submitted  to  tbe  jurisdiction  of  the  Court,  if 
this  Court  bath  no  jurisdiction  at  all,  1  do  not 
know  howtit  can  then  be  said  we  have  subnit- 
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ted  to  it  Say iD|f,  tbat  at  the  trial  we  should 
have  insisted  upon  a  non-suit,  is  saying  we 
tboald  have  insisted  upon  what  we  could  not 
demand  ;  for  it  is  at  aJi  times  at  the  option  of 
the  plaintiff,  whether  he  will  submit  to  a  non- 
suit or  not.  If  the  defendant  can  avail  himself 
ef  the  ohjection  at  all,  it  must  he  hy  entitlinj^ 
himaelf  by  that  means  to  a  Terdiet ;  for  it  is  in 
the  power  of  the  plaintiff  to  get  up  and  say,  I 
will  not  be  non- suited.  It  was  impossible  for 
us  to  insist  upon  the  objection  in  any  ^ther 
way  than  it  is  now  done :  the  objection  arises 
out  of  the  facts  of  the  case,  and  what  was 

S roved  at  the  trial.  It  was  there  proved,  that 
Ir.  Mosty n  was  the  governor ;  that  what  he 
did  was  in  that  character;  and  therefore, 
cays  he,  these  fads  being  proved,  1  insist  I 
am  not  answerable  in  a  court  of  justice  in 
England,  for  what  I  have  done  in  thii  charac- 
ter :  therefore  the  objection  would  have  been 
improper,  if  it  had  come  at  any  other  time ; 
it  could  only  come  when  these  facts  appeared 
in  evidence  upon  which  this  objection  was 
founded.  Aa  to  the  many  cases  that  have  been 
cited,  I  believe  I  may  safely  give  this  general 
answer  to  them  all :  they  are  cases  where  an 
action  has  been  brought  in  a  court  in  England, 
for  a  transactioo  arising  in  England,  but,  on 
acooani  of -a  charter  or  statute,  the  jurisdiction 
of  the  superior  court  has  been  excluded.  Where 
that  is  so,  and  this  Court  has  a  general  miper- 
intendent  jurisdiction,  but  it  is  taken  away  by  a 
particular  law,  in  such  case  it  is  necessary  to 
jilcod  to  the  jurisdiction:  hot  when  the  ques- 
lion  arises  upon  a  transaction  happening  in 
foreign  parts,  and  where  the  courts  of  England 
cannot  have  any  controul  whatsoever,  suppose, 
for  instance,  in  France,  where  the  king  or  par- 
liament of  England  can  make  uo  laws  to  bind 
tiM  inhabitants,  it  is  just  the  same  as  a  court 
of  inferior  record  in  England,  where  it  holds 
plea  of  a  thing  done  out  of  their  jurisdiction. 
In  that  case,  if  it  appears  upon  the  proceedings 
that  the  cause  of  action  arose  out  of  the  juris- 
dictions, the  whole  proceedings  are  void ;  they 
are  coram  non  judice ;  and  an  action  will  lie 
agaisMt  the  party,  the  officers  and  the  judges, 
for  what  is  none  under  them. 

In  this  case,  as  I  submit  to  your  lordship, 
the  qoei^lon  is  the  same ;  because  it  is  not  on  a 
transaction  happening  within  the  limits,  or 
within  the  country  where  this  Court  resides  or 
has  a  jarisdictioo,  but  on  a  transaction  arising 
in  foreign  dominions.  1  beg  leave  to  mention 
too,  that  if  these  cases  were  so  very  general  as 
Vr.  Peckham  wishes  to  have  them  understood, 
it  is  not  possible  that  the  case  in  Latch,  or  the 
case  iu  Lutwyche,  ever  could  have  existed ; 
because,  if  it  was  to  hold  as  a  general  rule, 
that  where  the  causeof  action  arises  out  of  the 
kingdom  you  roust  plead  to  the  jurisdiction,  it, 
would  have  been  a  sufficient  answer  in  those' 
cases  to  say,  it  was  not  so  pleaded.  In  the  case 
in  Lutwyche,  there  v  -.8  a  plea  in  bar,  and  de« 
murrer  to  that  plea ;  but  it  appearing,  that  the 
cause  of  action  did  not  arise  m  this  kingdom, 
kot  in  fNfeign  parts,  the  Court  agreed,  that  the 


fupposition  and  quaint  legal  fiction,  which 
otherwise  would  avail,  that  it  was  in  London  or 
England,  was  absurd,  and  the  plaintiff  could 
not  support  his  action.  It  was  the  same  in  the 
case  in  Latch  ;  for  that  was  not  on  a  plea  to 
the  jurisdiction,  but  the  obji'ction  arose  loeg 
afler,  and  in  a  subsequent  period  of  the  cause : 
the  judges  there  agreed,  that  if  it  appeared  oa 
the  record,  that  the  case  was  plainly  and  evi- 
dently out  of  their  jurisdiction,  they  werebooad 
to  take  notice  of  it. 

Mr.  Peckham  has  divided  his  argument  into 
three  heads:  first,  whether  a  transitory  action 
is  capable  of  bein(f  brought  in  England,  if  the 
cause  of  that  action  arbe  beyond  the  seas :  se- 
condly, whether  the  plaintiff  is  capable  of 
bringing  such  action :  and,  in  the  third  place, 
whether  the  defendant  is  a  profier  object  of  it. 
On  the  first  ef  these  questions  it  has  been  in- 
sisted, that  an  action  of  false  imprisonment  is  a 
transitory  action ;  and  some  cases  cited,  where 
transitory  actions,  arising  abroad,  are  holden  to 
be  maintainable  here.  An  action  of  false  im- 
prisonment certainly  is  a  transitory  action  :  but, 
my  lord,  the  cases  cited  from  12th  Co.  and  Co. 
lit.  were  not  cases  of  aation  for  false  imprison- 
ment, but  debt  otK>n  bond.  These  cases  were 
where  the  law,  in  the  different  countries,  was 
the  same ;  and  they  therefore  oome  within  the 
distinction  laid  down  in  .the  case  before  lord 
Camden.  For,  where  the  law  of  the  different 
countries  is  the  same,  this  Court  may  hold 
plea ;  it  may  do  as  much  iustice  as  the  forei^a 
courts,  and  can  be  involved  in  no  difficulty  with 
respect  to  the  rules  by  which  they  are  to  de- , 
cide.  But  in  the  case  of  transactions  arising  in 
foreign  dominions,  where  the  law  of  the  foreign 
country  is  different  from  the  law  of  this  king- 
dom, this  Court  has  no  way  of  informing  them- 
selves what  the  foreign  law  is,  nor  can  they 
know  what  rules  to  decide  by ;  and  therefore 
every  inconvenience  arises  against  their  enter- 
taining such  a  suit.  Mr.  Peckham  then  cited 
the  case  of  Parker  against  lord  Clive,  in  this 
court,  and  observed,  that  there  never  was  any 
objection  taken  there,  that  the  action  would  not 
lie.  That  case  is  different  from  the  present. 
That  was  a  ease  between  English  subjects,  and 
a  case  that  was  to  be  determined,  not  by  the 
law  of  the  East  Indies,  (for  that  was  not  set  up 
as  a  defence,  or  at  all  intermixed  with  the  case) 
but  by  the  law  of  England  ;  and  therefore  is 
still  within  the  distinction  I  have  laid  down 
and  endeavoured  to  support.  Then  the  second 
question  Mr.  Peckham  has  made  is,  whether 
the  plaintiff  can  maintain  this  action  f  The 
plaintiff,  he  says,  is  not  an  alien,  but  a  natural- 
ixirn  subject^  and  as  such  he  owes  allegiance, 
and  is  entitled  to  protection  ;  and  that  the  king 
of  England  can  protect  only  by  the  laws  of 
England,  and  therefore  this  man  has  a  ri^ht  to 
bring  his  action  here.  The  proposition  will  it- 
self shew  how  enormous  it  would  be,  if  it  were 
to  hold  in  this  case.  How  is  the  king  to  rule 
by  the  laws  of  England  ?  Is  it  meant  that  this 
case  is  to  he  determined  by  the  laws  of  Eng- 
land f  Ifao,  thatwoaldbeinjiifitioeinthemoBt 
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glaring  Kgbt;  heetme  it  would  beoondemniugr 
the  defeDdaot  by  one  law,  wheo  be  was  bound 
to  regulate  his  oouduct  by  a  different.  But  it 
is  not  true  that  the  king  ot  England  can  protect 
hv  the  lawa  of  England  only  ;  tor,  in  other 
l^iacee,  a  tranaaction  must  be  tried  by  the  laws 
«f  that  place  where  it  arises ;  and  the  king  can, 
in  other  places,  gofem  by  other  laws  than 
those  of  Eni^land:  and  I  contend,  this  question 
must  be  determined  by  such  laws,  and  not  by 
the  laws  of  this  country.  Mr.  Peekham  has 
then  insisted,  that  this  is  a  case  between  subject 
and  subject.  If  he  means  it  is  between  subject 
and  sul^ect,  speaking  of  the  king  of  England, 
it  is  true;  bat  Fabrigas  is  not  a  subiect  of  this 
realm,  nor  subject  to  be  governed  by  the  laws 
of  this  country,  and  therefore  shall  not  avail 
kimself  of  the  laws  of  this  country.  The  case 
ID  Salkeld,  40 1,  was  then  cited,  where  the  Court 
of  Chancery  proceeded  against  a  foreigner ; 
and  the  reason  there  given  for  so  doing  is,  be* 
cause  that  Court  acts  in  pertonam.  But,  my 
lord,  that  case  does  not  appear  to  be  at  all 
blended  with  foreign  law;  nor  is  any  thing 
there  stated,  which  called  on  the  Court  to  de- 
termine that  case  by  any  other  law  than  the 
known  laws  of  this  country,  and  the  rules  of 
their  own  court.  The  case  in  the  4th  Insti- 
tute was  then  endeavoursd  to  be  distinguished 
from  the  present,  by  insisting,  that  the  subject- 
matter  of  that  case  was  looaT:  but  that  answer 
cannot  hold.  If  it  had  been  an  action  in  a 
court  of  law,  the  answer  would  have  been  a 
good  one  ;  because  an  action  of  dower  is  local, 
and  can  only  he  tried  in  the  county  where  the 
land  lies ;  out  that  was  a  suit  in  Chancery, 
and  not  an  action ;  and,  as  is  said  in  the  case 
cited  from  Salkeld,  the  Court  of  Chancery 
don't  proceed  against  the  thing,  but  against  the 
penon. 

Then  the  last  question  thit  has  been  made  is, 
whether  the  defendant  in  this  case  is  the  proper 
subject  of  an  action  f  My  lord,  Mr.  Peckbam 
has  observed,  1  said  the  governor  was  absolute; 
but  that  he  insists  is  impossible,  because  there 
is  no  person  who  could  delegate  such  an  autho- 
rity to  him ;  that  if  he  derived  such  authority 
from  any  one,  it  must  be  from  the  king ;'  but  the 
king,  not  being  absolute  himself,  could  not  grant 
such  authority  to  Mr.  Mustyn.  If  it  be  meant 
only,  that  the  king  is  not  absolute  in  this  coun- 
try, I  most  readily  accede  to  the  proposition ; 
but  what  the  constitution  of  this  country  is, 
can  be  no  aigument  to  prove  what  is  the  state 
or  constitution  of  Minorca.  That  Minorca  is 
of  a  different  constitution,  and  is  governed  by 
different  laws  from  what  prevail  m  this  coun--' 
try,  is  stated  in  the  record ;  which  record  is 
decisive  upon  that  point,  for  the  Court  cannot 
depart  from  it.  It  is  there  stated,  that  the  arra- 
?ai  of  St.  Phillip's  is  subject  to  the  immediate 
order  of  the  governor,  and  to  his  order  and  di- 
rection only ;  for  no  judffe,  either  criminal  or 
civil,  can  interfere,  or  has  any  jurisdiction 
there,  unless  under  his  express  leave :  there- 
Ibre  the  argument,  as  to  the  authority  or  power 
•r  the  king  here,  is  totally  foretgu  to  the  sitaa- 


tk>n  of  the  governor  of  Minorca,  or  tfatf  power 
or  jurisdiction  he  has  there.  Then  it  is  said, 
it  does  not  appear  on  the  record,  that  the  de- 
fendant did  act  as  judge.  This  also  must  be 
decided  by  the  record ;  and  it  is  there  stated^ 
that  the  defendant  was  governor,  and  so  being 
governor  he  caused  the  plaintiff  to  be  taken, 
imprisoned,  &c.  The  case  of  Dutton  «. 
Howell  has  been  much  observed  upon,  and  tba 
printed  reasons  given  iu  that  case  particularly 
stated ;  but  I  do  not  perceive  the  case  haa 
been  distinguished  from  the  present  Some  of 
the  reasons  alledged  for  the  defendant  there, 
are  equally  strong  in  favour  of  the  present  de- 
fendant. It  is  said,  these  never  was  such  an 
action  maintained  before;  and  if  a  governor 
beyond  sea  be  charged  here,  lie  cannot  defend 
himself,  because  all  the  records  and  evidence 
are  there.  Mr.  Peckbam  has  not  been  able  to 
produce  one  case,  in  which  such  an  action  as 
this  has  been  maintained  before.  But  then 
another  diatinction  he  endeavoured  to  avail 
himself  of  is,  that,  in  the  case  of  Dutton  and 
Howell,  the  action  was  for  an  act  done  in  coun- 
cil, and  therefore  raried  from  this  case,  be- 
cause here  there  was  no  council  at  all.  I  can- 
not see  how  that  difference  will  at  all  avail  Mr. 
Peckham's  client.  In  the  firat  place,  in  Bar- 
badoes,  there  was  a  council,  and  the  governor 
had  no  power  without  the  council ;  but  ia  that 
the  case  here  P  In  Minorca,  there  is  no  council 
at  all;  and  therefore,  in  this  case,  the  go- 
vernor sunds  in  the  same  situation  as  the 
governor  and  council  of  Barbadoes.  As  to  the 
necessity  of  pleading  in  abatement  to  the  juris- 
diction. It  is  very  observable,  that  in  the  case  of 
Dutton  V.  Howell,  the  counsel  who  argued  in 
that  case  do  not  venture  to  rely  upon  that  ob- 
jection. But  they  insist  further,  that  the  juris- 
diction cannot  be  examined  in  the  Exchequer 
chamber,  because  both  the  statute  and  writ  of 
error  expressly  |>rovide  against  it :  and  there- 
fore, saj^  they,  it  is  questionable,  whether  it 
can  be  insirted  upon  in  the  Bouse  of  Lords : 
and  it  is  admitteu  by  them,  that  a  question 
might  have  been  made  on  tl^  tri^  of  an  issue, 
if  one  had  been  joined.  However,  that  ques- 
tion was  gone  into  in  the  House  of  Lords,  and 
the  final  deciaion  of  the  cause  appears  from 
the  book ;  namely,  that  the  judgment  in  thai 
case  was  for  the  defendant,  and  that  the  ac0on 
could  not  be  maintained.  Then  the  words  of 
lord  chief  justice  de  Grey,  in  this  present  cause, 
upon  a  motion  for  a  n^w  trial,  have  been  muck 
relied  upon  |  and  his  lordship  is  made  to  say, 
that  if  the  governor  had  secured  the  present 

Elaintiff,  merely  for  the  sake  of  a  trial,  it  would 
B  a  different  affair.  In  this  case,  I  apprehend 
it  would  be  quite  sufficient  for  me,  if  the  go- 
vernor had  a  power  of  committing  at  all ;  for  if 
he  bad,  that  is  sufficient  to  prevent  the  de- 
fendant's being  a  trespasser  by  such  commit- 
ment: and  the  reasonableness  of  the  time  for 
which  be  was  oommitttnl,  wonid  be  a  very  dif- 
ferent question;  for,  if  the  governor  had  a 
power  of  committing,  he  has  pursued  that 
power,  and  then  this  action  cannot  be  main- 
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teined.  The  next  cate  that  has  been  cited,  ia 
lord  BdlamoQt'a  caae  in  2d  Salkeld,  which  waa 
an  actioD  againat  a  governor  for  what  he  did  in 
thai  character:  but  that  ia  aimply  a  molion  for 
a  trial  at  bar.  The  merits  of  tbe  case,  or  the 
propriety  of  the  actioo,  were  not  before  the 
Court,  or  at  all  entered  into ;  nor  waa  any  ob- 
jectioo  ooade  to  the  jurisdiction  of  the  Court ; 
and  where  a  thing  ia  not  objected  *to«  the  caae 
can  never  be  an  authority  on  the  point:  there 
if  not  one  syllable  aaid  about  it ;  and  therefore 
that  caae  cannot  have  the  least  weight  whatso- 
ever respecting  this  question.  Then  Mr.  Peck- 
bam  cited  the  statute  of  the  ISth  of  William 
the  third :  but  that  waa  admitted  by  him  to  ex- 
tend only  to  criminal  prosecutions  at  the  kio^'a 
auit,  and  therefore  can  have  nothing  to  do  with 
tbe  present  question.  The  caae  of  Conner 
against  Sabine  is  as  different  from  this  case,  aa 
any  one  case  can  be  from  another.  There  the 
dcfeooe  was  put  upon  the  ground,  that  the 
plaintiff  was  amenable  to  a  court-martial.  The 
fact  turned  ontotherwiae:  they  atated  a  limited 
jorimliction,  and  it  appeared  the  plaintiff  was 
not  the  object  of  that  jurisdiction.  Then  it  is 
aaid,  that  Minorca  ia  not  a  military  camp,  but 
that  there  are  judges  both  criminal  and  civil. 
flere  again  I  must  hare  recourae  to  the  re- 
cord itaelf;  for  there  it  is  stated,  that  within 
the  arraval  of  St.  Phillip's,  where  this  trana- 
actioii  occurred,  there  is  no  judge  either  cri- 
minal or  civil ;  there  is  no  power  but  that  of 
the  governor.  Mr.  Peck  bam  observed,  that 
jt  ia  atated  in  the  record,  that  the  inhabitants 
•ometimes  claim  protection  from  the  law 
of  England,  as  well  as  the  law  of  Spain.  It 
is  ao  suted;  but  what  is  said  further? 
Not  that  they  ever  have  it  allowed  to  them, 
or  that  they  are  governed  by  it;  but  it  ia 
expressly  suted,  tluit  they  are  in  general  go- 
verned by  the  hiw  of  Spam :  therefore  the  re- 
cord does  not  prove,  that  the  people  in  Minorca 
are  governed  by  the  same  taws  aa  the  people 
here ;  but  it  doea  prove,  that  they  are  governed 
bjf  laws  which  are  totally  different,  and  that 
within  the  arraval  of  St.  Phillip's,  the  will  of 
the  governor  is  the  law.  Mr.  Peckbam  then 
attacka  the  reracity  of  the  record  with  respect 
to  the  diflferent  districts  which  there  are  within 
the  iaiand ;  and  baa  insisted,  that  though  in  the 
execution  of  process,  &o.  tbe  law-officers  may 
consult  the  governor,  or  inform  him  what  they 
are  going  to  do,  vet  that  thev  are  not  bound  by 
Jaw  to  £>  so.  ,My  lord,  the  record  most,  in 
these  respects,  also  decide  for  us.  It  is  there 
stated  what  the  districts  are  ;  that  the  arraval 
of  St.  Phillip's  is  distinct  from  the  otheri;  and 
that  DO  magistrates  can  come  there,  nor  can 
any  process  be  executed  there,  without  the 
governor's  particular  leave.  Mr.  Peckbam 
asks,  where  is  the  aqthority  that  enables  a 
goremor  to  baniah  an  innocent  man?  In  tbe 
first  place,  as  to  his  being  an  innocent  man,  it 
is  not  competent  to  this  Court  to  enquire  whe- 
ther he  waa  innocent  or  not,  or  whether  the 
governor  was  strictly  justifiable  or  not ;  but  it 
«  aufiictent  to  proTOi  that  Ui«  go? «roor  had  an 
TOL.  XX. 


authority  to  imprison.  That  authority  appeara 
upon  the  tace  of  the  record ;  for  it  is  there 
stated  that  he  was  governor,  and  had  every 
power,  civil  and  militaiy,  and  that  all  he  did 
was  in  the  character  of  a  governor.  Theae 
facts  bein^  proved,  I  submit  are  a  sufficient  bar 
to  this  action,  and  the  Court  cannot  go  ioto  the 
question,  whether  the  plaintiff  was  innocent  or 
guilty.  The  last  argument  that  has  been  relied 
upon  by  Mr.  Peckbam  is,  some  other  expres- 
aiona  of  lord  chief  justice  de  Grey,  in  the 
course  of  this  cause;  in  which  his  lordship 
said,  that  the  witnesses  most  have  been  mia- 
taken  in  tbe  account  thev  gave  of  the  conatt* 
tution  and  law  of  the  island.  Hereit  is  im- 
possible for  the  Court  to  go  out  of  tbe  record : 
but  these  observationa  of  lord  chief  justice  da 
Grey  go  certainly  a  great  way  towarda  proving 
the  impropriety  of  maintaining  such  an  action 
here  as  the  present.  If  the  account  given  by 
lord  chief  justice  de  Grey  of  the  island  be  true^ 
and  I  make  no  doubt  it  is,  the  consequence  ia 
this :  that  even  though  all  the  evidence  wae 
obtained  in  this  cauae  that  could  be  had  ( 
though  persons  were  called  aa  witnesses,  who» 
from  their  situation,  and  the  departments  they 
had  officiated  in,  were  moat  likely  to  be  con* 
versant  with  the  law  and  constitution  of  tha 
island;  yet  that  all  the  aocounta  that  have  been 
given  are  imperfect,  erroneous,  and  unworthy 
of  credit.  That  ia  the  strongest  evidence  of 
the  impropriety  of  maintaining  such  an  action 
aa  tbia  in  England.  For  if,  as  lord  chief  jus* 
tice  de  Grey  saya,  the  evidence  that  has  been 
given  of  tbe  foreign  Jaw  in  this  case  is  not  to 
be  relied  upon,  but  is  all  a  mistake ;  it  may 
happen,  and  it  must  naturally  be  expected,  that 
in  every  case  which  is  brought  here  from  fo« 
reign  dominions,  where  the  cause  of  action 
arisea  abroad,  all  the  evidence  is  abroad,  anc| 
the  Court  can  get  oo  other  evidence  of  the  law 
of  the  place  than  tbe  loose  opinions  of  those 
who  have  occasionally  been  there;  and  the 
courta  here  having  no  eatablished  legal  mode  of 
obtaining  certificatea  from  auch  country,  pro^ 
perly  authenticated,  to  say  what  the  law  there 
IS,  the  same  mistakea  and  incoaveuience  wilt 


Therefore,  on  the  whole,  I  trust  the  Court 
will  be  of  opinion,  that  this  action  is  improper, 
and  ought  not  to  be  maintained  here. 

Lord  Mansfield.  Let  it  stand  for  another 
argument.  It  haa  been  extremely  well  argued 
on  both  sides. 


On  Friday  the  97th  January,  1775,  it  waa 
very  ably  argued  by  Mr.  Serjeant  Glynn,  on 
the  part  of  Mr.  Fabrigas,  and  hy  Mr.  SerjeanI 
Walker,  on  behalf  of  governor  Mootyn :  but  as 
no  new  cases  were  cited,  we  shall  proceed  to 

E've  the  Judgment  of  the  Court  of  King'a- 
nch,  which  was  in  subatance  as  follows : 

Lord  Mafufield,  Thui  waa  an  action  for  an 
assault  and  false  imprisonment  by  the  defen- 
dant upon  the  plaintiff.    And  part  of  the  com* 
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plaint  beingf  for  banishinfj;  bim  from  th«  tsUnd 
of  Minorca  to  Cartbageoa,  in  Spain,  it  was 
necessary  for  the  plaintiff  to  take  notice  in  the 
declaration  of  the  real  place  where  the  cause 
of  complaint  arose ;  which  he  has  stated  to  be 
mt  Minorca,  with  a  videlicet  in  London,  at  St. 
Msry-le  fiow.  Had  it  not  been  for  that  par- 
ticularity, he  might  have  stated  It  to  have  been 
in  the  county  of  Middlesex ;  but  part  of  the 
complaint  making  the  locality,  where  the  cause 
of  action  arose,  necessary  to  be  stated,  being  a 
banishment  from  Minorca  to  Carthagena,  he 
states  it  with  this  videlicet.  TV)  this  declaration 
the  defendant  put  in  two  pleas;  first,  Not  Guilty; 
and  then  he  pleads,  that  he  was  governor  of 
Minorca,  bv  letters  patent  from  the  crown,  and 
that  the  defendant  was  raising  sedition  and 
mutiny  ;  in  consiequenceof  which  he  did  im- 
prison him  and  send  bim  out  of  the%  island, 
which  he  alledges  he  bad  an  authority  to  do, 
for  that  sedition  and  mutiny  that  he  then  was 
raising.  To  this  plea  the  plaintiff  does  not 
demur,  nor  does  he  deny  that  it  would  be  a 
justification,  in  case  it  was  true ;  but  he  denies 
the  truth  of  the  fact,  and  puts  in  issue  whether 
the  fact  of  the  plea  was  true.  The  plea  avers, 
that  the  anault  for  which  the  action  was 
brought  arose  in  the  island  of  Minorca,  out  of 
the  realm  of  England,  and  no  where  else.  To 
this  the  plaintiff  has  made  no  new  assignment, 
and  therefore  by  bis  replication  he  admits  the 
locality  of  th.e  cause  of  action.  Thus  then  it 
stood  upon  the  pleadings.  When  the  trial 
«  came  on,  the  plaintiff  went  into  the  evidence  of 
bis  cose,  and  the  defendant  went  likewise  into 
bis  evidence.  But,  upon  the  part  of  the  de- 
fendant, evidence  diffbrent  from  any  Act  al- 
iedged  in  his  plea  of  justification  was  given ; 
and  witnesses  were  called  to  prove  that  the 
district  in  Minorca  called  the  arraval,  where 
the  injury  complained  of  was  done,  was  not 
within  eitnerof  the  four  precincts,  but  that  it  is 
in  the  nature  of  a  peculiar  liberty,  more  imme- 
diately under  the  power  of  the  governor,  and 
that  no  iqdge  of  the  island  can  exercise  juris- 
diction there  without  an  appointment  from  him. 
That  is  the  substance  of  their  evidence. 

The  judge  lefl  it  to  the  jury  upon  the  facts 
of  the  case;  and  tbey  found  for  the  plaintiff. 
The  defendant  then  tendered  a  bill  of  excep- 
tions, upon  which  bill  of  exceptions  it  comes 
before  us.  And  the  great  difficulty  1  have  bad 
upon  both  these  arguments  is,  to  be  able  clearly 
to  comprehend  what  question  it  is  that  is  meant 
seriously  to  be  brought  before  the  Court  for 
Iheir  judgment.  If  I  understand  the  counsel  for 
governor  Mostyn  right,  what  they  say  is  this  : 
the  plea  of  Not  Guilty  is  totally  immaterial, 
and  the  plea  of  justification  is  totally  imma- 
terial, for  it  ap|)ears  on  the  plaintiff's  own 
shewing  that  this  matter  arose  in  Minorca ; 
and  the  replication  to  the  plea  admits  it :  and 
it  likewise  appears  that  the  defendant  was  go- 
vernor of  Minorca ;  and  as  the  imprisonment 
•rose  in  Mhiorca  by  the  authority  of  the  de- 
fendant, the  judg«  ought  to'hav^  stopped  all 
evidencb  whatsoever^  antl  faave  diricted  the 


jury  immediately  to  have  found  for  the  defen- 
dant. Why  ?  There  are  three  reasons  given. 
One  of  them  insisted  upon  in  the  first  argument 
(but  abandoned  to-day)  is,  that  the  plaintiff  is 
a  Minorquin,  born  in  the  island  of  Minorca* 
To  dispose  of  that  objection  at  Once,  I  shall 
only  say  that  it  is  wisely  abandoned  to-day. 
A  Minorf|uin  ;  what  then  ?  Has  not  a  subject 
of  the  king,  born  at  ^linot'ca,  as  good  a  right 
to  apply  to  the  king's  isourts  of  justice,  as  a 
person  born  within  the  sound  of  fiow-bell,  ia 
Cbeapside  ?  If  there  is  no  other  objection  to 
bim,  would  that  make  any  f  To  be  sure  not. 
But  it  is  abandoned,  so  I  shall  lay.it  out  of  the 
case. 

The  other  two  grounds  which  are  enforced 
to-day  are,  if  I  take  them  right — but  I  am 
under  some  difficulties,  because  they  are  sncti 
propositions  that  you  may  ar|fue  as  well  whe- 
ther there  is  such  a  court  existing  as  this  which 
1  am  now  sitting  in — the  first  is,  that  he  was 
governor  of  Minorca,  and  therefore  for  no  in- 
jury whatsoever  that  is  done  by  him,  right  or 
wrong,  can  any  evidence  be  heard,  and  that 
no  action  can  lie  against  him ;  the  next' is,  that 
the  injnry  was  done  out  of  the  realm :  I  think 
these  are  the  whole  amount  of  the  questions 
that  have  been  laid  before  the  Court.  Now  as 
to  the  first,  there  is  nothing  so  clear  as  that 
in  an  action,  of  this  kind,  which  is  for  an  as- 
sault and  false  imprisonment,  the  defendant, 
if  he  has  any  justification,  must  plead  it ; 
and  there  is  nothing  more  clear  than  that,  if 
the  Court  has  not  a  general  jurisdiction  of  the 
matter,  he  must  plead  to  that  jurisdiction,  and 
he  cannot  take  advantage  of  it  upon  the  ge- 
neral issue :  I  therefore,  upon  that  ground,  at 
once  lay  out  of  the  case  every  thing  relative  to 
the  arraval;  for  if  he  acted  as  a  judge,  it  is 
synonimous  to  a  court  of  record  :  and  though 
it  arises  in  a  foreign  country,  where  the  tecb- 
nicai  distinctiou  of  a  court  of  record  does  not 
exist,  yet  if  he  sat  in  a  court  of  justice,  and 
subject  to  a  superior  review,  it  is  within  the 
reason  of  the  law  of'  England,  which  says, 
that  shall  be  a  justification,  and  be  would^  if 
he  had  acted  according  to  the  law  of  the  land, 
be  entitled  to  a  justification  in  the  fkct*  that  is 
complained  of;  but  that  must  be  pleaded.  If 
an  action  is  brought  against  a  person  who  is 
a  judge  of  record,  he  must  lay  it  before  the 
court,  by  way  of  plea  and  justification,  that  he 
was  a  judge.  1  don't  lay  a  stress  upon  the 
word  record,  but  there  is  no  colour  upon  the 
evidence  that  he  acted  as  a  jnd^  of  a  court 
of  justice;  therefore  every  thing  Stated  re- 
lative to  the  arraval,  which  is  stated  in  the  bill 
of  exceptions,  is  nothing  at  all  to  the  purpose. 
The  first  point  that  1  shall  begin  with  is  the 
sacredness  of  the  person  of  the  governor. 
Why,  if  that  was  true,  and  if  the  law  was  so, 
he  must  plead  it.  This  is  an  action  of  false 
imprisonment:  primd  facie,  the  Court  has 
jurisdiction.  If  he  was  guilty  of  the  fact,'  be 
must  shew  a  special  matter  that  he  did  this  by 
a  proper  authority.  What  i^  his  proper  an? 
thority  I  The  fediig's  ct^mulBatoa  to  make  hba 
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t^oTcrnor.  *  Why  tbeo,  he  certainly  must  plead 
it :  boty  hoverer,  I  will  Dot  reat  the  answer 
opoD  that.  It  has  heen  singled  out,  that  in  a 
colony  that  is  heyond  the  seas,  but  part  of  the 
domtnioiia  of  the  crown  of  England,  though 
actiMis  would  lie  for  injuries  committed  by 
ether  persons,  yet  it  shall  not  he  against  the 
gOTemor.  Now  I  say,  for  many  reasona,  if  it 
did  net  lie  against  any  other  man,  it  shall  most 
cmphatieaUy  lie  against  the  governor.  1  n  every 
plea  to  tlie  jurisdiction,  you  must  state  a  juris- 
dicti«D ;  for  if  there  is  no  other  method  of  trial, 
that  alone  will  give  the  king*a  courts  juris- 
diction* If  an  action  is  brought  here  for  a 
DMtter  arising  in  Wales,  ]^ou  must  shew  the 
jvriadietion  of  the  court 'in  Wales:  and  in 
erery  cam  to  repel  the  jurisdiction  of  the 
king's  courts,  you  must  shew  a  better  and  a 
note  proper  jurisdiction.*  Now  in  this  caae 
no  other  jurisdiction-^  is  shewn,  even  by  way 
ef  argument ;  and  it  is  most  certain,  that  if  the 
kiag'a  courts  cannot  hold  plea  in  such  a  case, 
there  is  no  other  court  upon  earth  that  can  do 
it :  fi>r  it  is  truly  said,  that  a  governor  is  in  the 
nature  of  a  viceroy,  and,  of  necessity,  part  of 
the  privileges  of  the  king  are  communicated  to 
kiro  during  the  time  of  his  government.  No 
criminal  prosecution  lies  against  him,  and  no 
civil  action  will  lie  against  him ;  because,  what 
would  the  consequence  be?  Wh}',  if  a  civil  ac- 
tion lies  against  him,  and  a  judgment  obtained 
for  damages,  he  might  be  taken  up  and  put  in 
nrisoD  on  a  Capias ;  and  therefore,  locally,  dur- 
ing the  time  of  his  government,  the  courts  in 
the  isbnd  cannot  hold  plea  against  him.  But 
in  this  peculiar  case,  it  js  said  to  have  happeued 
in  the  arrava!.  Why,  it  is  stated  in  the  evi- 
denee,  that  no  judge  can  sit  there  at  all  with- 
out Ilia  leave.  If  he  is  out  of  the  government, 
be  leaven  it ;  he  comes  and  lives  in  England, 
and  he  baa  no  effects  there  to  be  attached : 
then  there  is  no  remedy  whatioever,  if  it  is 
not  in  the  king's  courts.  But  there  is  another 
very  strong  reason  alluded  to  by  Mr.  Serjeant 
Glynn,  which  would  alone  be  decisive.  This 
is  a  charge  against  him,  which,  though  a  civil 
injury,  bas  a  mixture  of  criminality  in  it:  it 
is  an  assault ;  which  is  criminal  by  the  laws  of 

*  As  to  this,  see  the  Case  of  the  hon.  Robert 
Johnson,  6  East,  583.  8ee  also  the  Case  of 
the  Kinlochs,  vol.  18,  p.  395. 

f  Speaking  of  lord  Mansfield's  judgment 
in  this  case,  Mr.  Butler  in  his  long  disquisi- 
torial  note  to  Co.  litt.  391  a,  says,  **  ivhereves 
a  personal  injury  is  done  to  an  English  sub- 
ject abroad,  the  remedy  must  be- sought  in  ibe 
jurisdiction  where  the  cause  of  action  happens, 
if  it  is  subject  to  the  king's  jurisdiction  ;  if 
the  king  has  no  jurisdiction  in  that  place,  this 
nccemarily  gives  the  king's  courts  a  jurisdic- 
tion within,  which  it  is  brought,  by  the  known 
fiction  of  laying  the  Tenue  in  some  county  of 
Bnglaod.  This  is  explained  by  lord  Mans- 
field with  his  usual  clearness  and  ability." 
Mr.  Butler  refers  to  Phillybrown  v.  Ryland, 
fkra«  62i.  Lord  Rsyni*  13809  »nd  8  Mod.  354. 


England,  and  is  an  abuse  of  that  authority 
given  him  by  the  kind's  letters  patent  under 
the  great  seal.  Now,  if  every  thing  within  a 
dominion  is  triable  by  tlie  courts  within  that 
dominion,  yet  the  consequence  of  the  king's 
letters  patent,  which  gives  the  power,  must  be< 
tried  here  ;  for  nothing  concerning  the  seignio- 
ry can  be  tried  in  the  place  where  it  is.  In  the 
proprietary  governments  in  America,  they 
cannot  tr^^  any  question  concerning  the  seignio- 
ry, in  their  own  courts ;  and  therefore,  though 
questions  concerning  lands  in  the  isle  of  Man 
are  triable  in  the  courts  of  the  isle  of  Man,  yet. 
wherever  there  is  a  question  concerning  the 
seigniory,  it  must  be  tried  in  some  courts  in 
England.  It  was  so  held  by  the  chief  justice 
and  many  of  the  judges  in  the  reign  of  queen 
Elizabeth,  i|pon  a  question  arising  concerning 
the  seigniory  of  the  isle. of  Man.  Or  when«- 
ever  there  is  a  question  between  two  provinces 
in  America,  it  must  be  tried  in  England  by 
analogy  to  what  was  done  with  respect  to  the 
seigniories  in  Wales  being  tried  m  English 
counties  ;  so  that  emphsticsJIy  the  goveroor 
must  be  tried  in  England,  to  see  whether  he 
has  exercised  legally  and  properly  that  autho* 
rity  given  him  by  the  king's  letters  patent,  or 
whether  he  has  abused  that  authority,  contrary 
to  the  Isw  of  England,  which  governs  the 
letters  patent  by  which  he  is  appointed.  It 
does  not  follow  from  this,  that,  according  to 
the  nature  of  the  case,  let  the  cause  of  action 
arise  where  it  may,  that  a  roan  is  not  entitled 
to  give  every  justification  that  ought  to  be  a 
defence  to  him.  If  by  the  authority  of  that 
capacity  in  which  he  stooiWx)  has  done  right; 
he  is  to  lay  that  before  tbeCourt  by  a  proper 
plea,  and  the  Court  will  exercise  their  judgment 
whether  that  is  not  a  sufiicient  justification. 
In  this  case,  if  the  justification  had  been 
proved,  perhaps  the  Court  woukl  have  been  of 
an  opinion  that  it  was  a  sufficient  answer,  and 
he  might  have  moved  in  arrest  of  judgment 
afterwards,  and  taken  the  opinion  of  the  Court ; 
but  the  Court  must  be  of  opinion  that  it  is  a 
sufficient  anawer,  and  that  the  rafting  a  mutiny 
in  a  garrison,  though  in  time  of  peace,  was  a 
reason  for  that  summary  proceeding,  in  taking 
him  up  and  sending  him  out  of  the  island.  I 
could  conceive  cases  in  time  of  war,  in  which 
a  governor  would  be  justified,  though  he  acted 
very  arbitrarily,  in  which  he  could  not  be  jus- 
tified in  time  of  peace.  Suppose  in  a  siege,  or 
when  the  French  were  going  to  invade  Minorca, 
suppose  that  the  governor  should  think  proper 
to  send  a  hundred  of  the  inhabiUnts  out  of  the 
island,  and  that  he  did  this  really  acting  for  the 
iiest :  or  suppose,  upon  a  general  suspicion,  he 
should  take  people  up  as  spies:  wny,  upon 
proper  circumstances  laid  before  the  Court  for 
their  judgment  and  opinion,  it  would  be  very 
fit  to  see  whether  he  had  acted  as  the  governor 
of  the  garrison  ought,  according  to  the  law  of 
England  and  the  justice  of  the  case.  But  it  is 
said,  if  there  is  a  law  in  the  garrison,  or  if  he 
acts  as  the  Spanish  governor  might  have  done 
beforci  hew  is  that  to  be  known  heref — How  f 
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Why,  there  arc  ways  of  knowin)^  foreign  lawg 
«8  well  as  oar  own,  but  in  a  different  manner: 
it  must  bejiroved  as  a  fact,  and  in  that  shape 
the  court  nanst  assist  the  jury  in  finding  oat 
trhat  the  law  really  is.  Suppose  there  is  a 
French  Settlement  ((here  is  'a  case  in  point  of 
the  sort  I  am  stating^  which  depends  upon  the 
<histom  of  Paris ;  why,  we  must  receive  wit- 
nesses with  regard  to  it,  to  shew  what  the 
Custom  is,  just  as  yoa  receive  evidence  of  a 
castom  with  respect  to  trade. 

The  judges  in  the  coarts  of  England  do  de- 
iermine  all  cases  that  arise  in  the  plantations, 
all  cases  that  arise  in  Gibraltar  or  Minorca,  in 
Jersey  or  Guernsey,  and  they  mast  inform 
themselves  bj^  having  the  law  stated  to  them. 
As  to  suggestions  with  regard  to  witnesses,  the 
plaintiff  must  prove  bis  case,  and  the  court 
most  take  care  that  the  defendant  is  not  sur- 
prised, and  that  he  has  a  fair  opportunity  of 
bringing  his  evidence,  if  it  is  a  case  proper  in 
other  respects  for  the  jurisdiction  of  the  court. 
There  may  be  some  cases  arising  abroad, 
trhich  may  not  be  fit  to  be  tried  here ;  but  that 
Cannot  be  the  case  of  a  governor  injaring  a 
loan,  contrary  to  the  duty  of  his  office,  and  in 
violation  of  the  trust  reposed  in  him  by  the 
king's  commission.  If  ne  wants  to  send  for 
ivitnesses  to  prove  his  justification,  and  applies 
to  the  court,  they  will  do  what  this  court  did  in 
A  case  of  a  criminal  prosecution  which  arose 
in  Scotland.  This  court  forced  the  prosecutor 
jl^and  would  have  put  off  the  trial  from  day  to  day 
if  he  had  not  submitted  to  it)  to  suffer  the  wit- 
nesses to  be  examined  by  a  commission  where 
the  cause  arose,  who  could  not  be  compelled  to 
come  here.  The  court  obliged  them  to  come 
into  these  terms ;  or,  if  they  did  not,  it  is  a 
matter  of  course,  in  aid  of  a  trial  at  law,  to 
apply  upon  a  real  ground,  and  not  upon  a  ficti- 
iious  pretence  of  delay,  to  a  court  of  equity  to 
Jiave  a  commission  and  injunction  in  the  mean 
time ;  and  the  court  will  certamly  take  care 
that  justice  shall  be  done  to  the  defendant  as 
well  as  to  the  plaintiff,  who  must  come  with 
witnesses  to  prove  his  case:  and  therefore,  in 
every  light  in  which  I  see  this  matter,  it  holds 
emphaticBlly  in  the  case  of  a  governor,  if  it  did 
not  hold  in  respect  of  any  other  man  within 
the  colony,  province,  or  garrison.  But  to 
make  questions  upon  matters  of  settled  law, 
where  there  have  been  a  number  of  actions  de- 
termined, which  it  oever  entered  into  a  man's 
bead  to  dispute — ^to  lay  down  in  an  English 
court  of  justice  such  monstrous  propositions  as 
that  a  governor,  acting  by  virtue  of  letters  pa- 
tent under  the  great  seal,  can  do  what  he 
pleases ;  that  he  is  accountable  only  to  God 
•nd  his  own  conscience — aud  to  maintain  here 
that  every  governor  in  every  place  can  act  ab- 
«olutely;  that  he  may  spoil,  plunder,  affect 
their  bodies  and  their  liberty,  and  is  account- 
able to  nobody — is  a  doctrine  not  to  be  main- 
tained; for  if  he  is  not  acconntable  in  this 
court,  he  is  accoantable  no-wbere.  The  king 
in  council  has  no  jurisdiction  of  this  matter ; 
tbty  csimotdo  it  in  wiyaiuipes  they  caiuiot 


give  damages,  they  cannot  give  reparation, 
they  cannot  punish,  they  cannot  bold  plea  in 
any  way.    Wherever  complaints  have  been' 
before  the  king  in  council,  it  has  been  with  a* 
view  to  remove  the  govemoi';  it  has  been  with' 
a  view  to  take  the  commission  from  him  which 
he  held  at  the  pleasure  of  the  crown.    Bot* 
snppooe  he  holds  nothing  of  the  crown,  snp* 
pose  his  government  is  at  an  end,  and  that  he 
IS  in  England,  they  have  no  juriMliction  to 
make  reparation  to  the  party  injured;   they 
have  no  jurisdiction  to  punish  in  any  shape  the 
man  that  has  committed  the  injury  :  how  can 
the  arguments  be  supported,  that,  in  an  empire 
so  extendeil  as  this,  every  governor  in  every 
colony  and  every  province  belonging  to  the 
crown  of  Great  Briuio,  shall  be  absolutely  de- 

ric,  and  can  no  more  be  called  in  question 
I  the  king  of  France?  and  this  afWr  there' 
have  been  multitudes  of  actions  in  all  our  me- 
mories against  governors,  and  nobody  has  been 
ingenious  enough  to  whbper  tbemi  that  they 
were  not  amenable. 

In  a  case  in  Salkeld,  cited  by  Mr.  Peckbam, 
there  was  a  motion  for  a  trial  at  bar  in  an  ac-' 
tion  of  false  imprisonment  against  the  governor 
of  New-York  ;  and  it  was  de«red  to  be  a  trial 
at  bar,  because  the  Attorney  General  was  to- 
defend  it  on  the  part  of  the  king,  wlio  had  uken 
up  the  defence  of  the  governor.  That  case 
plainly  shews  that  such  an  action  existed ;  the 
Attorney  General  had  no  idea  of  a  ffovernor'a 
being  above  the  law.  Justice  Powell  says,  in 
the  case  of  Way  and  Yally ,  in  6  Modem,  that  an 
action  of  false  imprisonment  had  been  brought 
here  against  the  governor  of  JaroaiiSk  for  an 
imprisonment  there;  and  the  lawa  of  the 
country  were  given  in  evidence.  The  gover-  ■ 
nor  of  Jamaica  in  that  cas^  never  thought 
that  he  was  not  amenable.  He  defended  him- 
self. He  shewed,  I  suppose,  by  the  laws  of 
the  country,  an  act  of  the  assembly  which  justi- 
fied that  imprisonment;  and  the  court  received 
it,  to  be  sure,  as  they  ought  to  do.  Whatever 
is  a  justification  in  the  place  where  the  thing  is 
done,  ought  to  be- a  justification  where  the  case 
is  tried.  I  remember  (it  waa  early  in  my  time ; 
I  was  counsel  in  it)  an  action  against  governor 
Sabine,  and  he  was  very  ably  defend^.  No- 
body thought  the  action  did  not  tie  against  him. 
He  was  governor  of  Gibraltar,  and  be  baiely 
confirmed  the  sentence  of  a  coort-martial^ 
which  tried  one  of  the  train  of  artillery  by 
martial  law.  Governor  Sabine  affirmed  the 
sentence.  This  plaintiff  waa  a  carpenter  in  the 
train.  It  was  proved  at  the  trial,  that  the 
tradesmen  that  followed  the  train  were  not 
liable  to  martial  law ;  the  court  were  of  that 
opinion ;  and  therefore  the  defendant  was  guilty 
of  a  trespass  in  having  a  share  in  that  sentence 
which  punished  him  by  whipping.  There  is 
another  case  or  two,  but  they  don'toccur  to 
me  at  present. 

Let  us  see  now  what  the  next  objection  is. 
with  regard  to  the  matter  arising  abroad ;  and 
that  is  a  general  objection,  that  as  the  matter 
antie  a|>roiMl|  it  casDot  lie  tiied  here  in  £ng« 
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There  if  m  formal  diBtinction  thai  pre- 
vails in  our  courts,  and  likewise  a  suhstBDlial 
one  as  to  the  locality  of  trials.  The  substantial 
distinction  is,  where  the  proceedingr  is  in 
rem,  and  where  the  effect  of  the  judgmeot 
cannot  be  had  if  it  is  laid  in  a  wron|p  place. 
This  is  the  ease  of  all  ejectments  where  pos- 
session is  to  he  deliTered  by  the  sheriff  of  the 
ooontj :  and  as  trials  here  are  in  particular 
eoonties,  the  officers  are  county  officers ;  there- 
fore the  jod^ent  could  not  ha? e  effect  if  it 
was  not  laid  in  the  proper  place  and  in  the  pro- 
per ooonty.  But  there  likewise  is  a  formal 
distinction,  where,  perhaps,  complete  justice 
eootd  be  done,  let  it  be  laid  in  what  county  it 
might ;  that  is  mere  matter  of  form  as  to  cases 
that  arise  within  Ihe  realm :  but  eren  with  re- 
gard to  matters  that  arise  out  of  the  realm,  to 
be  sure  there  is  a  distinction  of  locality  too ; 
for  there  are  some  esses  that  arise  out  of  the 
realm,  that  ought  not  to  be  tried  any  where  but 
in  the  county  where  tbev  arise,  as  the  case  al- 
hided  to  by  serjeant  Walker.  If  there  Is  a  sort 
of  fighting  in  France  between  two  Frenchmen, 
and  they  happen  both  casually  to  be  here,  and 
an  action  of  assault  is  brought  by  the  one 
agsinet  the  other,  which  charge  a  criminality 
too,  that  it  is  done  agaipst  the  king's  peace, 
and  the  laws  and  customs  of  Englsnd ;  in  that 
case  it  may  he  a  very  material  question  whe- 
ther that  oottid  be  mamtained  here :  for  though 
it  is  not  a  criminal  prosecution,  yet  it  has  thst 
sort  of  criminality  that,  perhaps,  without  giving 
an  opinion,  it  ought  to  be  tried  by  the  laws  of 
that  country  where  both  parties  are  subjects; 
it  may  be  a  substantial  objection  of  locality.  So 
likewise,  if  it  Is  concerning  an  estate  in  a 
foreign  country,  where  it  is  a  matter  of  title 
and  not  of  damages,  it  msjr  be  a  substantial 
distinction.  There  is  likewise  a  question  of 
form,  and  that  arises  upon  the  trial ;  for  trials 
in  England  being  by  a  jury,  and  the  kingdom 
being  divided  into  counties,  and  every  county, 
in  respect  of  trial,  considered  almost  as  if  a 
separate  kingdom  or  principalitv,  it  is  absolute- 
ly necessary  that  there  should  be  some  county 
where  the  action  is  particularly  brought,  that 
there  may  be  a  process  to  the  sheriff  of  that 
county,  to  bring  a  jury  from  thence  to  try  it ; 
and  that  is  matter  of  Mrm,  which  goes  to  all 
cases  that  arise  abroad.  But  the  law  makes 
a  distinction  between  transitory  actions  and 
loeal  actions.  If  the  matter  which  is  the 
cause  of  a  trsnsitory  action  arises  within  the 
realm,  it  may  be  laid  in  any  county ;  the  phice 
is  not  material:  and  if  an  imprisonment  in 
Middlesex,  it  msy  be  laid  in  Surrey;  and 
though  pnived  to  be  done  in  Middlesex,  the 
place  not  beinff  material,  it  does  not  at  aH  pre- 
vent the  plainUff  recovering  damages :  for  thd 
place  of  transitory  actions  is  never  material. 
But  where,  by  particular  acts  of  parliament,  it 
is  niade  so,  as  in  the  case  of  churchwardens 
and  constables^  and  other  cases  that  reouire  the 
action  to  be  brought  in  the  county  ;  there,  by 
the  force  t>f  the  act  of  parliament,  the  objection 
is  iaUd:  hot  otherwise,  it  must  be  laid  in  any 
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county  in  England,  let  it  be  done  where  it  will* 
the  parties  had  an  opportunity  of  applying  to 
the  court  in  time  to  change  the  venue.  But  if 
they  go  to  trial  without  it,  that  is  no  objec- 
tion ;  and  all  actions  of  s  transitory  natnre  thst 
arise  abroad  may  be  laid  as  hsppeniog  in  aa 
English  county.  But  there  are  occasions  which 
make  it  absolutely  necessary  to  state  in  the  de- 
claration, that  it  really  happened  abroad ;  as  in 
the  case  of  specialties,  where  the  date  must  be 
set  forth.  When  an  action  is  brought  upon  a 
specialty  which  bears  a  date,  if  that  specialty  is 
set  out,  or  if  oyer  is  prayed  of  it,  by  which  the 
place  where  it  was  made  must  appear;  if  the 
declaration  states  it  to  have  been  made  at  West- 
minster, in  Middlesex,  and  upon  producing  the 
deed  it  bears  date  at  Bengal,  there  is  a  vanance 
between  the  deed  and  the  declaration,  which 
makes  it  appear  to  be  a  different  instrument.  I 
don't  put  the  case,  though  there  are  some  in  the 
books  that  seem  to  me  to  have  confounded  the 
sutute  of  the  6th  of  Richsrd  the  second,  there- 
fore I  don't  put  the  objection  upon  the  6th  of 
Richard  the  second ;  but  it  goes  singly  upon  this : 
if  yon  don't  stste  the  true  date  or  true  descriptioa 
of  the  bond,  it  is  a  variance.  What  does  the  law 
in  that  case  ?  (and  it  has  done  it  for  hundreds 
of  years)  Why,  the  law  invented  a  fiction,  and 
has  said,  <*  You  shall  set  out  the  description 
truly,  and  then  give  a  venue  only  for  form  for 
the  trial;  videUcett  in  the  county  of  Middlesex, 
or  any  other  county  you  please."  Did  any 
judge  ever  think  that  when  the  declaration 
said,  in  fort  St.  George  in  Cheapside,  that  the 
plaintiff  meant  that  it  was  in  Cheapside  ?  No ; 
it  is  a  fiction  in  form :  every  country  has  its 
forms:  it  is  for  the  furtherance  of  justice  that 
these  fictions  were  invented  ;  to  ^et  rid  of  for- 
malities ;  to  further  and  advance  justice.  This 
is  a  certain  rule :  you  never  shall  contradict 
the  fiction  so  as  to  defeat  the  end  for  which  it 
was  invented,  but  you  may  contradict  it  for 
every  other  purpose.  Now  this  fiction  is  in- 
vented barely  for  the  mode  ef  trial ;  to  every 
other  purpose  yon  shall  contradict  it,  but  not 
for  the  purpose  of  saying,  You  shall  not  try  it. 
It  is  just  like  that  question  that  was  long  agi- 
tated  and  finally  determined  aome  years  ago, 
upon  a  fiction  of  the  teste  of  writs  taken  out  in 
the  vacation,  which  bore  date  as  of  the  last  day 
of  the  term.  That  is  a  fiction  of  the  Court. 
You  never  shall  contradict  that  fiction,  and  go 
into  the  truth  of  the  case,  to  destroy  the  wnt, 
and  shew  it  a  bad  writ.  Why  P  Because  the 
Court  invented  the  fiction  to  make  the  writ 
good,  for  the  furtherance  of  justice,  that  it  may 
appear  right  in  the  form ;  but  for  every  other 
purpose  in  the  world  you  may  contradict  it.  I 
am  sorry  to  observe  there  are  some  sayings 
which  have  been  alluded  to,  inaccurately  taken 
down.  Perhaps  there  were  short-hand  writers 
in  those  days,  as  there  are  at  present,  who  mis- 
take every  word  they  hear,  and,  being  unable 
to  correct  it,  have  printed  it  improperly :  but 
to  say,  that  as  men  they  have  one  way  of  think- 
ing, and  as  iudges  they  have  another,  is  an  ab« 
surdity.    No;  they  me 
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lion.  I  will  meDtioD  a  case  or  two  to  shew  that 
is  the  meaniiig  of  it.  There  is  a  case  in  6 
Modern,  208,  of  Roberts  and  Hamage.  The 
plaintiff  declares,  that  the  defendant  became 
boand  to  him  at  Fort  St.  Dafid's  in  the  East 
Indies  at  London,  in  sach  a  bond.  Upon  de- 
murrer the  objection  was,  that  the  bond  ap- 
peared to  have  been  sealed  and  delivered  at  fort 
St.  David's  in  the  East  Indies,  and  therefore 
the  date  made  it  local ;  and,  bv  consequence, 
the  declaration  ought  to  have  been  of  a  bond 
made  at  Fort  St  David's  in  the  East  Indies, 
viz.  at  Islington  in  the  county  of  Middl^ex,  or 
in  such  a  ward  or  parish  in  London ;  and  of 
that  opinion  was  the  whole  Court.  You  see 
how  this  case  is  slated.  But  I  will  state  it  from 
another  book,  where  it  is  reported  more  truly ; 
I  mean  iu  lord  Raymond,  104S.  There  it  is 
stated  thus.  It  appeared  by  the  declaration, 
that  the  bond  was  made  at  London,  in  the  ward 
of  Cheap.  Upon  oyer,  the  bond  was  set  out, 
and  k  appeared  on  the  face  of  it  to  be  dated  at 
fort  St.  George  in  the  East  Indies.  The  de* 
fendant  pleaded  the  variance  in  abatement,'and 
the  plaintiff  demurred,  and  it  was  held  bad; 
but  the  Court  said,  that  it  would  have  been 
good,  if  laid  at  Fort  St.  George  in  the  East 
Indies,  to  wit,  at  London,  in  the  ward  of 
Cheap.  What  was  the  objection  there  ?  Why, 
Ibey  had  laid  it  falselv.  They  bad  laid  the 
bond  as  made  at  London.  The  bond  is  pro- 
duced, and  appears  to  be  made  at  another 
place :  that  is  a  variance.-  You  must  take  the 
bond  as  it  is.  Then  how  do  you  get  to  trial  ? 
Why,  introduce  a  fiction,  and  the  formality 

Jpives  you  the  trial  in  that  count;f  by  the  m'Je- 
icet^  and  the  bond  is  truly  described.  A  case 
was  quoted  from  Latch,  and  a  case  from  Lut- 
wyche,  on  the  former  argument ;  but  I  will 
mention  a  case  posterior  in  point  of  time,  where 
the  Court  took  it  up  upon  the  true  ground, 
where  both  these  cases  were  cited,  and  no  re- 
gard at  all  was  paid  to  them ;  and  that  is  the 
ease  of  Parker  and-  Crook,  10  Modem  S55. 
This  was  an  action  of  covenant  upon  a  deed 
indented.  It  was  objected  to  the  declaration, 
that  the  defendant  is  said  in  the  cleclaration  to 
continue  at  Fort  St.  George  in  the  East  Indits ; 
and  upon  the  oyer  of  the  deed  it  bears  date  at 
Fort  St.  George;  and  therefore  the^  Court,  as 
was  pretended,  had  no  jurisdiction.  Latch, 
fol.  4.  Lutwycbe,  66.  Lord  chief  justice  Par- 
ker said,  that  an  action  will  lie  m  England 
iipon  a  deed  dated  in  foreign  parts,  or  else  the 
party  can  have  no  remedy ;  but  then,  in  the 
declaration,  a  place  in  England  must  be  al- 
lecJged,  proformA,  Generally  sneaking,  the 
deed,  upon  the  oyer  of  it,  must  be  consistent 
with  the  declaration  ;  but  in  these  cases  prajh- 
ier  necessitatemt  if  the  inoonaislency  be  as  litUe 
10  possible,  not  to  be  regarded :  as  here,  the 
contract)  being  of  a  voyage  which  waa  to  be 
performed  fr<im  Fort  HU  George  to  Great  Bri- 
tain, does  import,  that  Fort  St.  George  is  dif- 
ferent from  Great  Britain :  and  after  taking 
time  to  consider  of  it,  in  Hilary  torm  the  plain- 
tiff had  his  judgment,  notwithstandiog  the  ob- 


jection. Why  then,  it  all  amounts  to  this:  ' 
that  where  the  action  is  substantially  such  a 
one  as  the  Court  can  hold  plea  o(  as  the  mode 
of  trial  is  by  jury,  and  as  they  must  be  called 
together  by  process  directed  to  the  sheriff  of 
the  county,  matter  of  form  is  added  to  the  fie* 
tion,  to  say  it  is  in  that  county ;  and  then  the 
whole  of  the  inquiry  is,  whether  it  is  an  action 
that  ought  to  be  maintained.  But  can  it  be 
doubted,  that  actions  may  be  maintained  here» 
not  only  upon  contracts^  which  follow  the  per* 
sons,  but  for  injuries  done  by  subject  to  subject ; 
especially  for  injuries  where  the  whole  that  is 
prayed  is  a  reparation  in  dama^,  or  satiafac* 
tion  to  be  matle  b^  process  against  the  person 
or  his  effects  within  the  jurisdiction  of  the 
Conrt  ?  We  know  it  is  withiivevery  day 'a  ex- 
perience. I  was  embarrassed  a  great  while  to 
find  out  whether  it  was  really  meant  to  malw 
a  question  of  it.  It  is  so  in  sea- batteries;  but 
is  It  to  be  supposed  that  the  judge  thought  it 
happened  in  Cheapside,  when  tlie  partjr  proves 
where  the  place  was?  In  sea- batteries,  the 
plaintiff  often  lays  the  injury  to  have  been  done 
in  Middlesex,  and  then,  proves  it  to  be  done  a 
thousand  leagues  distant,  on  the  other  side  of 
the  Atlantic.  There  are  cases  of  offeneea  on 
the  high  seas,  where  it  is  of  necessity  to  lay 
in  the  declaration,  that  it  was  done  upon 
the  high  seas ;  as  the  taking  of  a  ship  aa  a 
prize.  A  case  of  that  sort  occurs  to  my  me- 
mory : — the  reason  I  remember  it  is,  because 
there  was  a  question  about  the  jurisdiotien* 
There  likewise  was  an  action  of  that  kind  before 
lord  chief  justice  Lee,  and  another  before  me,  in 
which  I  quoted  that  determination,  to  shew  that 
when  the  lords  commissioners  of  prizes  have 
given  iudgtfient,  that  is  conclusfve  in  the  action  ; 
and  likewise,  when  they  have  given  judgment 
it  is  conclusive  as  to  the  costs,  whether  they 
have  given  costs  or  not.  But  how  is  that  action 
laid  ?  It  is  necessary  to  be  laid,  that  his  ship  wae 
taken  or  seized  on  the  high  seas,  videlicet f  in 
Cheapside.  Now  is  it  seriously  contended,  that 
the  judge  and  jury,  and  counsel,  who  tried  the 
cause,  fancied  that  ship  was  sailing  in  Cheap- 
side?  No;  it  is  plain  sense;  the  ship  waa 
taken  upon  the  high-seas,  for  which  an  action 
lies  in  England ;  and  you  say  in  Cheapside, 
which  is  saying  no  more  than  that,  I  prav  this 
action  may  be  tried  in  London ;  it  is  plainly 
understood :  but  if  vou  offer  reasons  of  ilMt 
contrary  to  the  truth  of  the  case,  there  ia  on 
end  of  the  embarrassment.  Atthe  last  sittings, 
there  were  two  actions  brought  by  the  Arme- 
nian merchants  for  assaults  and  trespass  in  the 
East- Indies,  and  they  are  very  strong  antbo- 
rities.  Serjeant  Glynn  said,  that  the  defendant, 
Mr.  Verelst,  waa  ably  assisted.  So  he  was  ; 
and  b^  men  who  would  have  taken  the  objec- 
tion, if  they  thought  it  had  been  maintamable: 
and  that  was  after  this  case  had  been  argued 
once ;  yet  the  counsel  did  not  think  it  could 
be  supported.  Mr.  Verelst  would  have  been 
glad'to  have  made  the  objection :  he  would  not 
have  left  it  to  a  jury,  if  he  could  have  stopped 
them  abort,  aod  said,  **  You  shall  not  try  it  at 
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all."  I  biTe  bid  tome  actioD§  before  me,  ST^- 
10^  ratber  fartber  th^n  these  transitory  actions ; 
that  is,  g<nog  to  cases  wbicb  in  England  would 
be  local  actions :  and  I  remember  one,  I  think 
it  was  an  action  brought  against  captain  Gam- 
'bier,  who  by  order  of  admiral  Boacaweu  had 
polled  down  the  houses  of  some  suttlers  who 
supplied  the  nafy  and  sailors  with  spirituous 
liquors;  and  whether  the  act  was  right  or 
wrong,  it  was  certainly  done  with  a  good  in- 
tention on  the  part  of  (he  admiral,  for  the  sai- 
lors' health  were  affected  by  it.  They  were 
pulled  down.  The  captain  was  inattentive 
enough  to  bring  the  gentleman  over  in  bis  own 
ship,  who  would  ne?er  have  got  to  England 
otherwise ;  and  as  soon  as  he  came  here,  he 
was  advised  that  he  should  bring  an  action 
against  bim.  He  brought  bis  action,  and  one 
of  the  counts  in  the  declaration  was  for  pulling 
down  the  houses.  The  objection  was  taken  to 
the  count  for  pulling  down  the  houses ;  and 
the  case  of  8kinoer  and  the  East  India  Com- 
pany waft  cited  in  support  of  the  objection.  On 
the  other  side,  they  produced,  from  a  manu- 
script Bote,  a  case  before  lord  chief  justice 
Eyre,  where  be  over-ruled  the  objection ;  and 
1  over-ruled  the  objection  upon  this  principle, 
that  the  reparation  here  was  personal,  and 
for  damages ;  that  there  would  be  a  failure  of 
justice,  for  it  was  upon  the  coast  of  Nova 
8cotia,  where  there  were  no  regular  courts  of 
justice,  but  if  there  had  been,  captain  Gambler 
mig^bt  never  go  there  again  ;  and  that  the  rea- 
son of  locality  in  such  an  action  Jn' England 
did  not  bold  in  this  case.  I  quoted  a  case  of 
an  injary  of  that  sort  in  the  East- Indies,  where 
even  in  a  court  of  equity  lord  Hardwicke  had 
directed  satisfiu^tion  to  be  made  in  damages. 
That  case  was  not  fully  argued;  but  this  was 
argued,  and  there  were  large  damages  given 
against  Gambler.  I  do  not  quote  it  for  the 
opinion  1  was  of  there,  because  that  opinion  is 
▼ery  likdy  to  be  erroneous ;  but  I  quote  it  for 
this  reason,  that  there  were  large  damages 
giTen  against  captain  Gambler :  and  though  he 
was  not  at  the  expence,  for  he  acted  by  the  or- 
ders of  admiral  Boscawen,  yet  the  admiral's 
representatites  paid  the  expence,  therefore  their 
inclination  was  to  have  got  rid  of  that  verdict  if 
they  ooold  ;  but  there  never  was  any  motion 
for  a  n«w  trial.  I  recollect  another  cause  that 
came  on  before  me :  that  was  the  case  of  ad- 
miral Palliser ;  there  the  very  gist  of  the  ac- 
tion was  loeal.  It  #as  for  destroying  fishing- 
buts  opon  the  Labrador  coast.  It  was  a  nice 
^uestioii;    when  the  Canadians  settled^  and 
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when  they  had  a  right  to  it.  It  was  a  dispute 
between  them  and  the  fishermen  in  England. 
The  cause  went  on  a  great  way:  the  defendant 
would  have  turned  it  short  at  once,  if  he  could 
have  made  that  objection ;  but  that  objec- 
tion was  nat  made.  There  are  no  local  courts 
among  the  Esquimaux  Indians  upon  that  part 
of  the  Labrador-coast  Whatever  injury  had 
been  done  there  by  any  of  the  king's  officers 
woufd  have  been  altogether  without  redress,  if 
that  objection  of  locality  would  have  held :  and 
the  consequence  of  that  circumstance  shews, 
that  where  the  reason  fails,  even  in  actions 
which  in  England  would  be  local  actions,  yet 
that  does  not  hold  to  places  beyond  the  seas 
within  the  king's  dominions.  That  of  admiral 
Palliser's  went  off  upon  a  proposal  of  a  re- 
ference, and  ended  by  an  award.  But  as  to 
transitory  actions,  there  is  not  a  colour  of  donbt 
but  that  every  action  that  is  transitory  may  be 
laid  in  any  county  in  England,  though  the 
matter  arises  beyond  the  seas :  and  when  it  is 
absolutely  necessary  to  hy  the  truth  of  the 
case  in  the  declaration,  there  is  a  fiction  of  law 
to  assist  you,  and  you  shall  not  make  use  of  the 
truth  of  the  case  against  that  fiction,  but  yoa 
may  make  vse  of  it  to  every  other  pm*pose.  I 
am  clearly  of  opinion  not  only  against  the  ob- 
jections made,  hot  that  there  does  not  appear  a 
question  upon  which  the  objections  could  arise. 

The  other  judges  declared  themselves  of  the 
same  opinion,  and  the  Court  ordered,  **  That 
the  judgment  should  be  affirmed." 

In  consequence  of  the  aliove  judgment,  on 
Saturday  the  4th  day  of  February  1775,  the 
gentlemen  who  were  bail  for  governor  Mostyn, 
to  prevent  his  beihg  taken  in  exeentton  and 
carried  to  prison,  were  obliged  to  pay  to  Mr. 
Fabrigas  the  sum  of  3,000/.  for  his  damages, 
and  159/.  which  the  Court  amerced  the  go- 
vernor in  costs. 


I  have  not  ventared  to  alter  the  nonsensical 
passages  in  the  former  report  of  this  case.  The 
case  in  Shower,  which  is  alluded  to  in  p.  115, 
I  suppose  to  be  that  of  sir  Richard  Dotton 
V.  Howell  and  otheiv,  executors  of  Witham, 
p.  24. 

See  the  dase  of  Louisa  Calderon  v.  General 
Pictoo,  B.  R.  A.D.  1809. 

See,  also,  the  following  Case  of  the  Island  of 
Grenada  (Campbell  v.  ffalh,  and  the  Canadian 
Freeholderf  as  therein  citeo. 
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£50.  The  Case  of  the  Island  of  Grenada;  in  relation  to  the  Payn;)ent 
of  Four  and  one-half  in  the  Hundred  of  Goods  exported  there- 
from; between  Alexander  Campbell,  esq.  Plaintiff,  and 
Wm.  Hall,  esq.  Defendant,  in  the  Court  of  King's-Bench,  be- 
fore Lord  Chief-Justice  Mansfield :  \5  George  III.  a.  d.  1774. 


(The  following  account  of  ihis  Case  ia  com- 
piled from  the  Reporta  of  Mr.  LoA  and  Mr. 
Henry  Cowper,  together  with  the  short-hand 
writer's  report  of  the  Arguments  of  Mr.  Mao- 
dooald  (now  Lord  Chief  Baron  of  the  Ex- 
chequer), and  Mr.  Haigrave.  Both  those 
learned  persona  hare  assented  to  the  publi- 
cation of  this  Manuscript,  which  was  im- 
parted to  roe  by  Mr.  Hargrave,  with  his  ac- 
customed kindness  of  assistance  in  the  im- 
prOTement  of  this  Work.] 

XHIS  cause  came  on  to  trial  before  the  right 
honourable  William  lord  Mansfield,  on  Friday 
the  Sd  of  July,  at  the  sittings  atier  Trinity 
term,  for  the  city  of  London,  at  Guildhall,  when 
a  special  Terdict  was  found.  The  proceedings 
in  the  cause  were  as  follows : 

«  Trinity-term,  in  the  13th  year  of  the  reign  of 
*  king  George  the  third. 

*  London  to  wit.   Be  it  remembered,  that 

*  heretofore,  that  is  to  say,  in  Easter-term  last 

*  past,  before  our  lord  the  king  at  Westmins- 

*  ter,  came  Alexander  Campbell,  eso.  by  Ben- 
'  jamin  Rosewell,  his  attorney,  and  brought  in 
f  the  court  of  our  said  lord  the  king  then  there, 

*  his  bill  against  William  Hall,  eso.  being  in 
'<  the  custody  of  the  marshal  of  the  Marsbalsea 

«  of  our  said  lord  the  kiog,  before  the  king  hiro- 
4  self,  of  a  plea  of  trespass  on  the  case ;  and 

*  there  are  pledges  for  the  prosecution,  to  wit, 
«John  Doe  and  Richard  Roe.    Which  said 

*  bill  follows  in  these  words,  to  wit,  London,  to 

*  wit,  Alexander  Campbell,  esq.  complains  of 

<  William  Hall,  esq.  being  in  the  custody  of  the 

*  marshal  of  the  Marsbalsea  of  our  lord  the 
«  king  himself,  of  a  plea  [of  trespass  on  the 

<  case ;  and  also]  for  that  whereas  the  said  VVil- 

*  tiam,  on  the  first  day  of  January,  in  the  year 

<  of  our  Lord  1773,  at  London  aforesaid,  to  wit, 

*  in  the  narish  of  bt.  Mary-le-Bow,  in  the 

*  ward  of  Cheap,   was  indebted  to  the  said 

*  Alexander  in  the  sum  of  20/.  of  lawful  money 

<  of  Great  Britain,  for  the  like  sum  of  money 

*  by  the  said  William  before  that  time  had  and 

*  received,  for  and  4o  the  use  of  the  said  Alex- 
«  ander :    and  being  so  indebted,  he  the  said 

*  William,  in  consideration  thereof,  afterwards, 

*  to  wit,  on  the  same  day  and  year  afon^aaid,  at 

*  London  aforesaid,  in  the  parish  and  ward 

*  aforesaid,  undertook,  and  to  the  said  Alex- 

*  ander  then  and  there  faithfully  promised,  that 


*  he  the  said  William  would  well  and  truly  pay 

*  and  satisfy  the  said  Alexander  the  said  sum  of 
'  money  whenever  he  the  said  William  should 

*  be  thereunto  afterwards  required.    Yet  the 

*  said  William,  not  regarding:  his  said  promise 

*  and  undertaking,  hut  contriving  and  Iraudu- 

*  lently  intending  craftily  and  subtilly  to  de- 

*  ceive  the  said  Alexander  m  this  behalf,  hath  not 

<  paid  the  said  Alexander  the  said  sum  of  money, 

<  or  any  part  thereof,  (although  the  said  Wil- 

*  liam  afterwards,  to  wit,  on  the  same  day  and 

<  year  aforesaid,  and  often  afterwards,  at  Lon- 
'  don  aforesaid,  in  the  parish  and  ward  afore- 

aaid,  was  by  the  said  Alexander  required  so 

*  to  do)  hot  to  pay  the  same,  or  any  pan  there- 

<  of,  to  the  said  Alexander  he  the  said  William 

*  hath  hitherto  altogether  refused,   and    siill 

<  doth  refuse,  to  the  damage  of  the  said  Alex* 

*  ander  of  20/.    And  thereof  he  brings  hie 

<  auit,  &c.' 

**  And  now  on  this  day,  to  wit,  on  Friday 
next  after  the  morrow  of  the  Holv  Trinity,  ia 
this  same  term,  (to  which  said  day  the  aaid 
William  bad  leave  to  imparte  to  the  aaid  bill, 
and  then  to  answer,  &c.)  before  our  lord  the 
king  at  Westminster,  comes  as  well  the  said 
Alexander,  by  his  attorney  aforesaid,  as  the 
said  William,  bjr  Robert  Want,  his  attorney  % 
and  the  said  William  defends  the  wron^  and 
injury.  When,  &c.  and  says  he  did  not 
uoderUke  and  promise  in  manner  and  form  as 
the  said  Alexander  Campbell  above  complains 
against  him.  And  of  this  he  puts  himselt  upoo 
the  country ;  and  the  said  Alexander  doth  the 
like. 

,  **  Therefore  let  a  jury-thereupon  come  before 
our  lord  the  king  on  Wednesday  next  after 
three  weeks  of  the  Holy  Trinity,  by  whom  the 
truth  of  the  matter  may  be  better  known,  [and 
who  neither  are  of  kin  to  the  aforesaid  Alexr 
ander  nor  to  the  aforesaid  William]  to  recog- 
nize the  truth  of  the  issue  lietween  the  said 
parties,  because  as  well  the  said  Alexander  as 
the  said  William,  between  whom  the  issue  is» 
have  put  themselves  upon  the  said  jury.  The 
same  day  is  given  to  the  party  aforesaid. 

*<  Afterwards  the  process  •  being  continued 
between  the  parties  aforesaid,  of  the  plea  afore- 
said, by  the  jury  between  them  being  respited 
(before  our  lord  the  king,  at  Westminster,  until 
Saturday  next  after  the  morrow  of  All  Soula 
then  next  following,  unless  the  king's  right 
trusty  and  well  lieloved  William,  lord' Mans- 
field, his  majesty's  chief  justice  assigned  to 
hold  pleas  before  our  lord  the  kiog  himself^ 
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shall  firal  come  od  Fridsy  tbe  9d  day  of  July, 
at  the  Goildhall  of  the  city  of  London,  aooord- 
mg  to  the  fomi  of  the  etatute  in  such  case 
Mde  and  provided)  for  default  of  jurors,  be- 
came noae  of  them  did  appear* 

**  At  which  day,  before  our  lord  the  king 
at  Westnunster,  came  tbe  aforesaid  Alexander 
€?aropbell,  by  tbe  said  Benjamin  Roaevrell,  his 
attorney  jaforesaid.  And  toe  said  cbief  justice, 
before  whom  the  issue  was  tried,  sent  hither  bis 
record  had  in  these  words,  to  wit,  **  *  After- 
wards, ibat  is  to  say,  on  tbe  day  and  at  the 
plaoe  withm  contained,  before  the  rigbt 
honourable  William,  lord  Mansfield,  tbe  chief 
justice  within  written,  John  Way,  fj^entleman, 
beioip  associated  onto  him  according  to  the 
form  of  tbe  statute  in  that  case  made  and  pro- 
vided, comes  as  well  the  witbin  named  Alex- 
ander Campbell,  esq.  by  bis  attorney  witbin 
named,  as  the  witbin  named  William  Hall, 
esq.  by  his  attorney  within  mentioned. 
'*  *  And  tbe  jurors  of  tbe  jipry  within  men- 
tioned being  summoned,  some  of  them,  that 
is  to  say,  Anthony  Highniore,  Peter  Bostock, 
David  Chambers,  James  La  Motte,  John 
Wilkinson,  Joshua  Bedshaw,  and  Silvanus 
Grove,  ooine,  and  are  sworn  upon  that  jury : 
And  because  the  residue  of  tbe  jurors  of  the 
same  jury  do  not  appear,  therefore  other  per- 
sons, of  those  standing  by  tbe  court,  by  tbe 
sheriAs  of  the  city  and  countv  aforesaid,  at 
the  request  of  tbe  said  Alexander,  and  by  tbe 
command  of  tbe  said  chief  justice,  are  now 
newl^  set  down,  whose  names  are  filed  in  tbe 
withui  written  pannel,  according  to  the  form 
of  tbe  atatute  m  that  case  made  and  pro* 
vided.  Which  said  jurors,  so  newly  set 
down,  that  is  to  say,  John  Lee,  William  Ker* 
ail,  Charles  Hougham,  John  German,  and 
Richard  Hatt,  bein^  required,  come,  who, 
together  with  tbe  said  other  jurors  before  im- 
panne^ed,  and  sworn  to  declare  the  truth  of 
tbe  witbin  contents,  being  elected,  tried,  and 
sworn,  upon  their  oaths  say, 
'« «  That  tbe  island  of  Grenada,  in  tbe  West* 
Indies,  was  in  the  possession  of  tbe  French 
king  until  it  was  conquered  by  tbe  British 
arnw  in  176fi.  And  that  during  that  posses- 
sion there  were  certain  customs  and  impost 
duties  collected  upon  goods  imported  and  ex- 
ported into  anil  out  of  the  said  island,  under 
the  authority  of  bis  roost  Christian  majesty. 
And  that  in  tbe  said  vear  176S,  the  said  island 
was  conquered  by  tbe  king  of  Great  Britain, 
then  in  open  war  with  the  French  king :  and 
that  the  said  island  of  Grenada  surrendered  to 
the  British  arms  upon  the  same  articlea  of 
capitulation  as  had  been  before  granted  to  the 
inhabitanta  of  the  island  of  Martinico,  upon 
the  surreuder  thereof  to  the  British  arms. 
And  that  in  tbe  articles  of  capitulation  de- 
manded by  and  granted  to  tbe  inhabitants  of 
theaaid  island  of  Martinico,  upon  the  surren- 
der thereof  to  the  British  arms,  dated  tbe 
7th  day  of  Februaiy,  1763,  are  the  following 
articles,  that  is  to  say, 

«  '  Article  the  fourth— They  shall  he  strictly 
VOL.  TOL 
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<  neuter,  and- shall  not  be  obliged  to  ti 
*  against  bis  most  Christian  majesty ; 


take  I 
_     _  .  nor  even 

*  against  any  other  power. 

*  '* '  Answer — They .  become  subjects  of  bis 
'  Britannic  majesty,  and  must  take  the  oath  of 

*  aUegiance,  but  aball  not  be  obliged  to  take 

*  arms  sgainst  bis  most  Christian  majesty  until 
*•  a  peace  may  determine  the  fate  of  the  island. 

<* '  Articlethefifth—Thev  shall  preserve  their 
'  civil  gorernment,  their  laws,  customs,  and 

*  ordinances :  justice  shall  be  administered  by 

*  the  same  officers  who  are  now  in  employ* 

<  ment ;  and  there  aball  be  a  regulation  made 

*  for  tbe  interior  police  between  the  governor  of 
'his  Britannic  majesty  and  the  inhabitants: 

*  and  in  case  that  at  tlie  peace  the  island  shall 

<  be  ceded  to  tbe  king  of  Great  Britain,  it  shall 
'  be  allowed  to  tbe  inhabitants  to  preserve  their 
'  political  government,  and  to  accept  that  of 

*  Antigua  or  St.  Christopher's, 

**  <  Answer — ^Tbey  become  British  subjects, 

*  (as  in  the  preceding  article)  but  shall  continue 
'  to  be  governed  by  their  present  laws  until  his 

*  majesty's  pleasure  be  known. 

'* '  Article  the  sixth— The  inhabitants,  as  also 

<  tbe  religious  orders,  of  both  sexes,  shall  be 

*  maintained  in  Ibe  property  of  their  efiects, 
'  moveable  and  immoveable,  of  what  nature 

*  soever,  and  shall  be  preserved  in  their  privi- 

<  leges,  rights,  honours,  and  exemptions ;  their 

*  free  n^oes  and  mulattoes  shall  ha?e  the  en« 
'  tire  enjoyment  of  their  liberty. 

« <  Granted,  in  regard  to  tbe  religious  orders— > 
«  The  inhabitants,  being  subjects  of  Great  Bri- 

*  tain  will  enjoy  their  properties,  and  the  same 

<  privileges  as  in  tbe  other  bis  majesty's  Lee< 

*  ward  islands.* 

**  *  Article  the  seventh— They  shallnot  pay  to 

*  his  majesty  any  other  duties  than  those  which 
>  have  been  paid  hitherto  to  bis  most  Christian 

<  majesty ;  and  tbe  capitation  of  negroes  upon 
'  the  same  footing  it  is  paid  at  present,  without 

*  any  other  charges  or  imposts :  and  the  ex* 

*  pences  of  justice,  pensions  to  curates,  and 
'other  occasional  expences,  shall  be  paid  by 
'  the  domain  of  bis  Biitannic  msjesty,  as  tbey 

*  were  by  that  of  his  most  Christian  majesty.' 

'*  *  Answered  in  the  sixth^article,  as  to  what 
regards  the  inhabitants, 

*'  <  Article  tbe  eleventh— No  other  than  the 
inhabitants  resident  in  this  island  shall,  till  the 
peace,  possess  any  estates,  either  by  acquisi- 
tion, agreement  or  otherwise :  but  m  case  at 
the  peace  the  country  shall  be  ceded  to  the 
king  of  Great  Britain,  then  it  shall  beper-r 
mitied  to  the  inhabitants,  who  shall  not  be 
willing  to  >  become  his  subjects,  to  sell  their 
estates,  moveable  a^d  immoveable,  to  whom 
tbey  please^  and  retire  where  thev  shall  think 
proper ;  in  which  case  tbey  aball  be  allowed 
convenient  tioae.  [Answer.]  All  subjects  of 
Great  Britain  may  possess  any  landa  or 
houses  by  purchase.  The  remainder  of  this 
article  granted,  provided  tbey  sell  to  British 
subjects.'  V 

*'  And  tbe  jurors  aforesaid,  upon  tbeir  oalbs 
aforesaid  farther  say— That  in  the  definitive 
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trarty  br  fktm  tod  frieiMiibip  betwcMi  his 
Briliiniito  o«i«itr»  the  uiokt  Chriiti«ii  king 
•ad  the  kioff  of  Spein^  cmtdtaM  «t  Pern  the 
10th  dqr  OT  FebriHury  176S|  emmifet  others' 
•re  the  mhrniDg  «tlKlee : 
«  *  Article  the  fourth— flie  most  Chmden 
ms^eMy  renomeis  aH  preteneiOM  which  he 
has  heNlofbre  formed  emight  form  to  Note 
Sootie,  or  Aoedie,  ici  aH  its  parts;  and  gua- 
yenticsthe  whole  of  it  and  with  all  Its  depen* 
daoeies  to  the  king  of  Great  Britain :  more- 
over his  moat  Christian  majesty  cedes  and 
guaranties  to  bis  aaid  driiannic  majetty  in 
rail  rwht  Canada,  with  all  its  dependancles, 
as  wefi  as  the  island  of  Cape  Bi«ton,  and  aU 
the  other  islands  and  ooasta  in  the  gulph  and 
riTer  of  St.  Lawrence.  And  in  ^erai  ereiy 
thing  that  depends  on  the  said  ctonntries, 
hmds,  islands  and  coasts,  with  the  sovereignty , 
propoty,  possession,  and  all  rights  aoquind 
hj  treaty  or  otherwise,  which  the  most 
Christian  kmg  and  the  crown  of  France  have 
had  nmilnow  over  the  said  coonfries,  Ishnds, 
tends,  places,  coasts,  and  their  inhabitaDts: 
so  that  the  most  Christian  kinr  cedes  and 
makea  over  the  whole  to  the  said  king  and  to 
the  crown  of  Great  Britain ;  and  that  in  the 
most  ample  manner  and  f»rm  wHhoot  re- 
striction, and  without  any  liberty  to  depart 
from  the  add  cession  and  guaranty  under 
any  pretence,  or  to  disturb  Chreat  Britain  in 
the  possessions  above  mentioned. — His  Bri- 
tannic majesty  on  his  side  agrees  to  gmot  the 
libeity  of  the  Catholic  religion  to  the  inhabi- 
tanta  of  Canada :  he  will  cooseooently  give 
the  most  precise  and  efieetual  orders,  that  his 
new  Roo^an  Catholic  subjects  may  profess  the 
worship  of  their  religion,  according  to  the 
rights  of  the  Romish  church,  so  far  as  the 
laws  of  Great  Britain  can  permit-^His  Bri- 
tannic majesty  further  agrees  that  the  French 
inhabitants  or  others  who  had  been  subjects 
of  the  most  Christian  king  in  Canada,  may 
retire  with  all  safety  and  freedom  wherever 
they  aball  think  pfoper,  and  may  sell  their 
estates  provided  it  he  to  subjects  of  his  Bri- 
tannic majesty,  and  bring  away  their  effects 
as  wdi  as  their  persohs  withoht  being  ro- 
struned  in.  their  emigratftm  under  aoy  pre- 
tence, excgpt  that  df  debts  or,  criminal  prose^ 
cutkina.  The  term  limited  for  this  emigra- 
tkm,  shall  be  'filed  to  the  space  of  eighteen 
months  to  be  computed  fiom  the  day  of  the 
exchange  of  the  ratifications  of  the  pieaent 
traity.* 

**  *  Article  the  ninth— The  moat  Christain 
klD|2^  cedes  and  guaranties  to  his  Britannio 
tt^estf  in  full  right  the  islands  of  Grenada, 
with  the  siUiie  stipuktions  in  fovonr  of  the  m- 
hMtants  of  this  colony,  hiserted  in  the  4th 
article  for  those  of  Canada.  And  the  parti- 
tion of  tiie  islands  called  Neutral  ia  agreed 
and  fixed ;  so  that  those  of  St.  Vincent,  Do- 
miniea,  and  Tobago,  ihall  remain  in  full  right 
to  Gijeat  Britain,  and  that  of  St.  Ldda  sball 
be  defiveriMl  to  Frahee,  to  enldy  the  aame 
likewisa  m  full  right.    And  the  high  oon- 


^tracting  parfisa  guaranty  the  pnrlitSeii  an 
'  stipulated.* 

•*  And  the  iurors  aforesaid  upon  their  Oatlin 
aforesaid  fiirther  aay;  that  his  majesty,  by  hin 

at  Wean- 


royal  proclamation  bearing  date 

star  the  7th  day  of  October,  1763,  amongst 

other  things  declared  as  followa,  •  And  whereaa 

*  it  will  greatiy  contribiJte  to  the  ipeedy  settling 

*  our  said  new  governments  that  our'  loving 

*  aubjeots  sfaoura  be  informed  of  oor  paternal 

<  esre  for  the  security  of  the  liberties  and  pro- 

*  nerties  of  those  who  are  and  sbaH  become  m- 

*  habitants  thereof;  We  have  thought  fit  to 
'  publish  and  declare,  by  this  our  proclamation, 
« that  we  have,  in  the  letters  patent  under  onr 

*  gretft  seal  of  Great  Britiin,  bV  which  the  s^d 

*  governments  are  oonstituteu,  given  express 

<  power  and  direction  to  our  got emors  of  onr 

<  said  colonies  respectively,  that,  so  soon  as  the 

*  state  and  circumstances  of  the  said  colonies 

<  will  admit  thereof,  they  shall,  with  the  advice 

*  and  conaent  of  the  members  of  our  council, 

<  sotaimon  and  call  general  assemblies  wftbin 

<  the  said  governments  respectively,  in  such 

<  manner  and  form  as  is  used  and  directed  in 
'those  cdlotties  and  proriAces   in   America, 

*  which  are  under  onr  immediate  government. 

*  -—And  we  liave  also  giveo  power  to  the  said 
«  governors,  with  the  consent  of  our^id  coon- 
'  cils  an8  the  representatives  of  the  people,  ao 

*  to  be  sommoned  as  aforesaid, to  make  con- 

*  stitutions  and  ordain  laws,  station  and  or- 

<  dinances,  for  the  public  welfiireand  good  go- 

<  vemment  of  our  said  colonies  and  of  the  peo- 

<  pie  and  Inhabitants  thereof,  as  near  as  may 

*  oe,  agreeable  to  the  laws  of  EngtsOd,  and 

<  under  such  regulations  and  restrictions  as  are 

<  used  in  other  colonies.  And  in  the  mean  time 
'and  until  such  sssemblies  can  be  caRed  aa 
'aforesaid,  all  persons  inhabiting  in,  or  resort- 
'  ing  to  our  said  cdf«bies,  may  codfide  in  onr 
'  royal  protection  fMr  the  enjoyment  of  the  be- 
'  nefit  of  the  laws  of  our  realm  of  England : 
'  for  which  purpose  we  have  given  power  under 
'  our  great  seal  to  the  governors  of  our  said  co- 
'  loniea  respectively,  to  erect  and  constitute, 

*  with  the  advice  of  our  said  councils  respec- 
'  tivelv,  courts  of  judicature  and  public  justice 
'  within  onr  said  colonies,  for  the  hearmg  and 
'  determining  all  causes  sswell  criminal  as  civil 
'  aecordiog  to  law  and  eqditv,  and  as  near  aa 
'ntay  be  agreeable  to  the  laws  of  England ; 
'  witli  liberty  to  all  persons  who  nwy  thnik 
'  themselves  ag^ieved  by  the  sentences  of  such 
'  courts  in  all  civil  causes  to  appeal,  under  the 

*  usual  limitations  and  restrictions,  to  us  in  our 

*  privy  council.* 

"  iind  the  jurors  aforeaaid,  upon  their  oaths 
aforesaid,  further  say— That  hismajestr  by  bio 
royal  proclamation  bearing  date  at  Weatmtn* 
ster,  'the  S6th  dav  of  March  1764,  amongst 
other   things   did   alao   declare   as  follows, 

*  Whereas  we  have  taken  into  our  considers- 

*  tion  tlie  great  benefit  that  will  arise  to  the 

<  commerce  of  ourktngdoms  and  Ihe  interest 
'  of  our  suljects,  from  the  speedy,  settlement 
'  of  the  islands  of  Grenada,  the  'Grenadines, 


Digitized  by 


Googl( 


S45] 


Canipb§a  V.  HixU. 


A.  D.  1774* 


[846 


'  Doninioay  St  Vioeeat  totl  Tob«g«,  we  do 

*  Ihcicftre  tbiok  fit,  with  the  advice  of  oiir 

*  privjr  covncil,  to  isf oe  this  our  royal  proclap 
'  osfttioiiy  to  publiih  aud  declare  to  our  loriog 

*  lolnecta  thi^t  we  have  with  the  ^dvioe  of  our 

*  aaid  privjr  coundl^giYeii  the  oecesary  powers 

*  and  direptiona  for  ao  immediate  survey,  i^id 
'  dinsioQ  iato  pro{»er  parishep  and  distncta,  of 

*  such  of  the  said  iatanile  a^  hate  not  hitherto 
'  been  aosorfeyed  a«d  divided ;  and  for  laying 

*  out  anob  lendf  in  the  said  islands  as  are  in  oar 
'  power  to  dispose  of,  into  allotments  for  plao- 

*  tatione  of  different  size  and  extent,  according 
^aelhe  aalureof  the  Umd  shall  he  more  or  less 

*  adapted  to  the  growth  of  sugar,  coffee,  cocoa, 

*  ooltoDy  or  other  articles  of  beneficial  cul- 
'  tuce  s  reserfiqg  to  us,  our  heirs  and  succanora, 
^  soch  parts  of  the  said  islands  as  shall  be  ne* 

*  ocasary  for  erectiii|p  fortifications  thereon,  and 

*  for  all  other  mihtary  purposes ;  for  glebes 
'  for  ministers,  allotments  for  school- mastera, 
*for  wood-lands,   high-roads,  and  all  otber 

*  public  parposes :    and  also  reserving  such 

*  Unds  in  our  islands  of  Dominica  and  St 
^YiDceat,  as  at  the  time  of  the  surrender 

<  wen  fod  still  are  in  the  possession  of  the 

*  French,  inhabitants  of  the  said   islands  ; 

<  which  lands  it  is  our  will  ai^d  pleasure  should 

<  be  granted  to  such  of  the  said  inhabitants  as 

*  shall  be  inclined  to  accept  the  same  upon 

*  leasee  for  terms  absolute,  or  for  renewable 

*  terms  upon  certain  conditions,  and  under 
'  proper  restrictions.  And  we  do  hereby  forther 
'  publish  and  declare,  that  the  allotments  for 

*  plantations  in  our  islands  of  Grenada,  the 
'  Grenadines,  Tobaso  and  St  Vincent,  shall 

*  contain  from  one  hundred  to  three  hundred 
'  aciee,  with  some  few  allotments  in  each  island 

*  of  fire  hundred  acres ;  and  that  the  allot- 
'  meets  in  our  island  of  Dominica,  which  is 
'  represented  to  be  not  so  well  adapted  to  the 
*■  coltiration  of  sugar,  and  which   firom  its 

*  sitoation  requires  in  policy  to  be  well  peopled 

*  with  white  inhabitants,  shall  be  in  general  from 
« filly  to  an  hundred  acres.  That  each  purchaser 

*  of  Jaods  which  hare  been  cleared  and  im- 

*  proved,  shall  within  the  space  of  three  months 

*  froea  the  date  of  the  grant  settle  ^nd  constantly 
'  keep  upon  the  lot  purchased  one  white  man 
•or  two  white  women,  for  every  hundred 

*  acrea  contained  in  the  nid  lot,  enif  in  default 

*  thereof  shall  be  sulgect  to  the  payment  of 
'  90^  per  annnm  for  every  white  woman,  and 

*  40/.  per  annum  for  every  white  man,  that 

<  shall  be  wanting  to  complete  the  number. 

*  Thai  the  purchaser  of  uncleared  lands  shall 

*  dear  and  ciMtivate  one  acre  in  every  twenty 

<  in  each  year,  until  half  the  land  so  purchased 
(  shall  be  cleared,  and  in  default  thereof  shall 

*  pay  6/.  p^  annum  for  every  acre  not  clewed 

*  pursuiMit  to  such  condition.     And  such  pur- 

*  chaser  shall  also  be  obliged  to  settle  and  con- 

<  stantly  keep  upon  the  Tot  so  purchased  one 

*  while  man  or  two  white  women  for  every 

<  hundred  acres  as  the  same  shall  be  cleared. 
'That. each  purchaser,  besides  the  purchase 

*  mooayy  phril  be  enbje^  to  the  peymeikt  ef  en 
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annual  qnit-nent  to  us^eur  heirs  and  cnceemDri, 
of  sixpence  per  acre,  under  the  penalty  of  6JL 
per  acre  upon  non-payment  thereof.  Such 
quit-rents  in  the  case  of  the  purchase  of  dcas- 
ed  Undo  to  commence  from  the  date  of  the 
grant,  and  the  first  payment  to  be  made  at  the 
expuration  of  the  first  vear ;  and  in  case  of  tha 
purchase  of  the  uncleared  lands,  snch  quit- 
rents  to  commence  at  the  expvation  of  twelva- 
mouths  from  the  time  each  acre  is  deared. 
That  in  ca^  of  failure  in  the  payment  of  the 
purchase  money  in  the  manner  above  directed, 
the  purchaser  shall  forfeit  all  right  lo  tlM 
lands  purebased.' 

•*  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  further  say,  that  bis  mi^jesty  by  his  loi- 
ters patent,  under  hia  writ  of  privy  seal  bearing 
date,  at  Westminster,  the  9th  day  of  April  1764, 
appointed  Robert  Melville,  esq.  captain  general 
and  governor  in  chief  in  and  over  the  islands  of 
Grenada,  the  Grenadines,  Dominica,  St  Yin- 
cent,  and  Tobago,  in  America ;  and  of  all  other 
ishmds  and  territories  adjacent  thereto :  which 
said  letters  patent  are  as  follows,—*  Geoige 
'  the  third  by  tbe  grace  of  God,  of  Great  fin- 
tain,  France  and  Ireland,  king,  defender  ef 
the  fiiith,  flic.    To  our  trusty  aud  well  be- 
loved Hobert  Melville, c^q.  greeting:  whereae 
we  did  by  our  letters  patent  under  our  great 
seal  of  Great  Britain,  bearing  date  at  West- 
minster, the  4th  day  of  April,  m  the  first  year 
of  our  reign,  constitute  and  appoint  Chariea 
Pinfold,  esq.  captain-general,  and  governor  io 
chief  in  and  over  our  islands  of  Barbadoee, 
St.  Lucia,  Dominica,  S^.  Vincent,  Tobago,  and 
the  rest  of  our  islands,  colonies  and  nlanta- 
tioos  in  America,  commonly  called  or  known 
by  tbe  neme  of  our  Carribee  islands  lymg 
and  being  to  the  windward  of  Guadalonpe,  and 
which  then  were  or  after  should  be  mider  oor 
sul)jection  and  govemment,  during  o«ir  will 
and  pleasure,  as  by  tbe  said  recited  leitevs  pa- 
tent, relation  being  thereunto  had,  may  move 
fully  and  at  large  appear:  now  know  yon  that 
we  nave  revoked  and  determined,  and  by  these 
preseota  do  revoke  and  determine,  auch  part 
and  so  mncb  of  tbe  said  recited  letters  patent, 
and  every  clause,  article  and  thing,  thereia 
oontaiDea,  as   relates  to,  or  mentions,  the 
islands  of  St  Lucia,  Dommica,  St  Vincent, 
and  Tobago.    And  further  know  you,  that 
we,  reposing  especial  trust  and  ooufidence  in 
the  prudence,  courage  and  loyalty,  of  you 
the  said  Robert  MdviUe,  of  our  especial  grace, 
certain  knowledge,  and  mere  motion,  have 
thought  fit  to  constitute  and  appoint,  and  by 
these  presents  do  constitute  and  appoint  you 
the  said  Robert  Melville  to  be  our  captain- 
general  and  governor  in  cbief»  in  and  over  oor 
islands  of  Grenada,  the  Grenadines,  Domi- 
nica, St.  Vincent,  and  Tobago,  in  America, 
and  of  all  other  islands  and  territories  adja- 
cent thereto,  and  which  now  are,-  or  hereto- 
fore have  been,  dependent  thereupon.    And 
we  do  hereby  require  and  command  you  to 
do  and  execute  dl  things  in  due  manner,  that 
dudl  bdoQg  to  your  n«d  OHnmand,  and  the 
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*  trust  we  bare  reposed  in  yon  according^  to  the 
« seTeral  powers  and  directions  granted  or  ap- 
«  pointed  you  by  this  present  commission,  and 
*the   instractions   and    aathorities   herewith 

*  giren  to  yeu,  or  by  such  further  powers,  in- 
^  structions  and  authorities,  as  shall  at  any 

*  time  hereafter  be  granted  or  appjNnted  you, 
'  under  our  signet  and  sign  manual;  'or  by  our 

*  order  in  our  privy  council,  and  according  to 
-  ^  such  reasonable  laws  'and  statutes  as  shall 

*  hereafter  be  made  and  agreed  upon  by  you, 

*  with  the  adYiee  and  consent  of  the  council 

*  and  assembly  of  the  islands  and  plantations 

*  under  your  go? emment,  in  such  manner  and 

*  form  as  is  hereinafter  expressed.    And  our 

*  will  and  pleasure  is  that  vou  the  said  Robert 
«  Melville,  do,  after  the  publication  of  these  our 

*  letters  patent,  and  met  the  appointment  of 

*  our  council  tor  our  said  islands,  ra  such  man- 
'  ner  and  form  as  is  prescribed  in  the  instruc* 

<  tions  which  you  wilt  herewith  receive,  iu  the 

<  first  place,  take  the  oaths  appointed  to  be 

*  taken  by  an  Act  passed  in  the  first  year  of  the 
«  reign  of  king  George  the  first,  entitled.  An 

*  Act  for  the  further  security  of  his  majesty's 
'  person  and  govemnient.  and  the  succession 

<  of  the  crown  in  the  heirs  of  the  late  princess 

*  Sophia,  being  Protestants ;    and  for  extin- 

*  guishing  the  hopes  of  the  pretended  prince  of 

*  Wales  and  his  open  and  secret  abettors  T  as 

*  also  that  ^ou  make  and  subscribe  the  declara- 

*  tion  mentioned  in  an  act  of  parliament  made 

<  in  the  35th  year  of  the  reign  of  king  Charles 
'  the  second,  intitled  An  Act  for  preventing 

*  dangers  which  may  hsppen  from  Popish  re- 
*cusants. — And  likewise  that  you   take  the 

*  oath  usually  taken  by  governors  in  the  other 

*  colonies  for  the  doe  execution  of  the  oflice 

*  and  trust  of  our  captain- general  and  governor 

<  in  chief  in  and  over  our  said  islands,  and  for 

<  the  due  and  impartial  administration  of  jus- 
'tice.— And  farther  that  you  take  the  oath  re- 

^*  quired  to  be  taken  by  the  governors  of  the  plan- 

^*  tations  to  do  their  utmost,that  the  several  laws 

«  relating  to  trade  and  the  plantations  be  duly 

*  observed^    which  said  oaths  and  declaration 

*  our  council  of  our  said  islands,  or  any  three 

*  of  the  members  thereof,  have  hereby  full 
«  power  and  authority,  and  are  required  to  ten- 

*  der  and  administer  to  you :  and  in  your  ab- 
«  sence  to  our  lieutenant  governor  of  the  said 

*  islands,  and  to  our  lieutenant-governors  of 
«  each  of  our  said  islands  respectively,  the  said 
^  oaths  mentioned  in  the  said  act  entitled,  An 

*  Act  for  the  further  security  of  his  majesty's 
^  person  and  government,  and  the  successicn  of 

*  the  crown  in  the  heirs  of  the  late  princess 
'  Sophia,  being  Protestants,  and  for  extinguish* 
^ing  the  hopes  of  the  pretended  prince   of 

*  Wales,  and  liis  open  and  secret  abettors :  as 
'  also  cause  them  to  make  and  subscribe  the 

*  aforesaid  declaration,  and  to  administer  unto 

*  them  th^  usual  oaths  for  the  due  execution 

<  of  their  places  and  trusts. — And  we  dn  further 
'  give  and  grant  onto  you  the  said  Robert  Mel- 

*  ville,  full  power  and  authority  from  time  to 
^  limey  and  at  aoy  time  heteafteri  by  youmify 
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*  or  by  any  other  to  be  authorized  by  you  ia 
'  this  behaH;  to  administer  and  give  Ike  oaths 

*  mentioned  in  the  said  act,  for  the  further  ae- 

*  curity  of  his  majesty's  person  and  ^vemment, 

<  and  the  succession  of  the  crown  in  the  heirs 

<  of  the  late  princess  Sophia,  being  Protestants^ 

<  and  for  extinguishing  the  hopes  of  the  pre- 

*  tended  prince  of  Wales,  ana  his  open  and 

*  secret  abettors,  to  all  and  every  such  person 
'  and  persons  as  you  shall  think  fit,  who  shall 

<  at  any  time  or  times  pass  into  any  of  our  said 

*  islands,  or  shall  be  resident  or  abiding  there. 
*'  *  And  we  do  hereby  authorize  and  impower 

*  you  to  keep  and  use  the  public  seal,  which 

*  will  be  herewith  delivered  to  you,  or  shall 
'  hereafter  be  sent  to  you,  for  sealiog  all  things 

<  whatsoever  that  shall  pass  the  great  seal  of 

*  our  said  island. 
'*  *  And  we  do  hereby  gii^e  and  grant  unto 

<  you  the  said  Robert  Melville,  full  power  and 

<  authority,  with  the  advice  and  consent  of  our 

*  said  council  to  be  ap|>ointed  as  aforesaid,  as 

<  soon  as  the  situation  and  circumstances  of  onr 

*  islands  under  your  government  will  admit 

<  thereof,  and  when  and  as  often  as  need  shall 

<  require,  to  summon  and  call  general  assem- 

*  blies  of  the  freeholders  and  planters  jointly  or 

<  severally  within  any  of  the  islands  under  your 

*  government,  in  such  manner  as  you  in  your 

*  discretion  shall  judge  most  proper,  or  ac- 

*  cording  to  such  further  powers,  instructions 

*  or  authorities,  as  shall  be  at  any  time  here- 
'  after  granted  or  appointed   vou   under  our 

*  signet  and  sign  manual,  or  by  our  order  in 

*  our  privy  counciU 
*<  <  And  our  will  and  pleasure  is,  that  tlie  per- 

'  sons  thereupon  duly  elected  by  the  major 

*  part  of  the  freeholders  of  the  respective  pa- 

*  rishes  or  precincts,  and  so  returned,  shall  be- 

*  fore  their  sitting  take  the  oaths  mentMed  iu 
■  the  said  act  entitled.  An  Act  for  the  farther 


'  security  of  his  majesty's  person  and  govern- 
'  ment|  and  the  succession  of  the  crown  in  the 

*  heirs  of  the  late  princess  Sophia,  being  Pro- 

*  testants,  and  for  extinguishing  the  hopes  of  the 
'  pretended  prince  of  Wales,  and  his  open  and 

*  secret  abettors :  as  also  make  and  subscribe  the 
'  afbrementiooed  declaration,  which  oaths  and 

*  declaration  you  shall  commissionate  fit  persons 
'  under  the  public  seal  of  those  odr  islands  to 

*  tender  and  administer  unto  them :   and  until 

*  the  same  shall  be  so  taken  and  iubscribed,  nO 
'  person  shall  be  capable  of  sitting,  though 
'  elected.  And  we  do  hereby  declare,  that  the 
'  persons  so  elected  and  qualified  shall  be  called 

*  and  deemed  the  assembly  of  that  island  wtthia 
'  which  thev  shall  be  chosen,  or  the  assembly 
'  of  our  said  islands  in  general.  And  ttiat  you 
'  the  said  Robert  Melville,  by  and  with  tiie 

*  advice  and  consent  of  our  said  council  and 

*  assemblv  or  assemblies,  or  the  major  part  of 

*  them,  shall  ha v«9  full' power  and  authority  to 

*  make,  constitute,  and  ordain  Iaw8,siatttles,and 

*  ordinances,  for  the  public  peace,  welfare,  and 
'  good  government  of  our  said  islands,  jomtty 

*  or  severally,  and  of  the  people  and  inha- 

*  bitaots  thereof}  and  aacb  others  ai  shsU  resort 
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*  tberennto,  ud  for  the  benefit  of  us,  oor  heirt 

*  and  tococMora.    Which  md  laws,  itatutes, 

*  aod  ordiDanoes,  are  not  to  be  repo^aat,  but, 

*  as  near  as  may  be,  agreeable  to  the  laws  and 

*  ftatotea  of  this  our  kiogdoin  of  Great  Britain. 
<  Provided,  that  all  such  laws,  statutes,  and  or- 

*  dinaoces,  of  what  nature  or  duration  soerer, 

*  be  within  three  nnonths  or  sooner  after  the 

*  msbing  thereof,  transmitted  to  us,  under  our 

*  seal  of  our  said  islands,  for  our  approbation  or 

*  disallowance  of  the  same ;  aa  also  duplicates 

*  thereof  by  the  next  conveyance. 

**  *  And  in  case  any  or  all  of  the  said  laws, 

*  statotes,  and  ordinances,  not  before  confirmed 

*  by  118,  shall  at  any  time  be  disallowed,  and 
'  not  approved,  and  so  signified  by  os,  our 

*  heirs  and  successors,  under  their  signet  or 
'  sign  manual,  or  by  order  of  our  or  their  privy 

*  coancil,  unto  you  the  said  Robert  Melville,  or 

*  to  the  commander  in  chief  of  the  said  isbinds 

*  for  the  time  being,  then  such  and  so  many  of 
'the  said  laws,  statotes,  and  ordinances,  as 

*  shall  be  so  disallowed  aod  not  approved,  shall 
'from  thenceforth  cease,  determine,  and  be- 

*  oome  otteriy  void  and  have  no  effect,  any 

*  thing  to  the  contrary  thereof  notwithstanding. 
**  *  And  to  the  eud  that  nothing  may   be 

ed  or  done  by  our  said  council  or  sssem- 
( to  the  prejudice  of  us,  our  heira  and  snc- 
ors,  ve  will  and  ordain  that  you,  the  said 

*  Robert  Melville,  shsll  have  and  enjoy  a  nega- 

*  tive  voice  in  the  making  and  passing  all  laws, 

*  statutes,  and  ordinances,  as  aforesaid.    And 

*  that  you  shall  and  may  likewise,  from  time  to 

*  time,  as  you  shall  judge  necessary,  adjourn, 

*  prorogue  or  dissolve,  all  general  assemblies  as 

*  aforesaid.' 

**  And  the  jnrors  aforesaid,  on  their  oaths 
aforesaid,  forther  say,  That  his  excellency  Ro- 
bert Melville,  esq.  arrived  in  Grenada  on  the 
14th  of  December,  1764,  and  in  consequence  of 
the  last  mentioned  letters  patent,  took  upon  him 
the  government  of  the  same,  and  the  other 
islands  therein  named.  And  that,  in  oonae- 
quence  of  the  last  mentioned  letters  patent,  a 
meeting  of  the  governor,  council,  and  assembly 
of  the  said  island  of  Grenada  was  held  there  m 
the  latter  end  of  the  ^ear  1765. 

*'  And  that  his  majesty,  by  bis  letters  patent 
under  the  great  seal  of  Great  Britain,  bearing 
date  at  Westminster  the  90th  day  of  July,  in 
the  foarth  year  of  his  reign,  and  m  the  year  of 
our  Lord  1764,  ilid  order,  direct  and  appoint, 
that  an  impost  or  custom  of  four  and  a  half 
per  oeot.  in  specie  should,  from  and  after  the 
S9tb  day  of  September  then  next  ensuing,  be 
raised  and  paid  to  his  heirs  and  successors,  for 
and  upon  all  dead  commodities  of  the  growth 
aad  produce  of  the  said  islsnd  of  Grenada  that 
abould  be  shipped  off  from  the  same,  in  lien 
of  All  customs  and  impost  duties  to  that  time 
collected  upon  goods  imported  and  exported 
into  and  out  of  the  said  island,  under  the  autho- 
rity of  his  moat  Christian  majesty.  Which 
said  letters  patent  are  in  the  words  following: 

*  George  the  third,  by  the  grace  of  God,  of 

*  Graat  BritaiD)  Fraacei  and  Ireland,  king,de- 


<  feuder  of  the  foith,  &c.  To  all  to  whom  these 

*  presents  shall  oome,  greeting :  -  whereas  a 
'  certain  impost  or  custom  of   four   pounds 

*  and  a  half  in  specie  for  every  hundred  weight 

*  of  the  commodities  of  the  growth  and  produce 

*  of  the  island  of  Barbadoes,  and  of  the  Lee- 

<  ward  Carribbee  ialands  in  America,  shipped 

*  off  from  the  same,  or  any  of  tliera,  is  paid 

*  and  payable  to  na,  oor  heirs  and  successors  ; 

*  and  whereas  the  island  of  Grenada  was  con- 

*  quered  by  us  during  the  late  war,  and  has 

*  been  ceded  and  secured  to  us  by  the  late  treaty 

*  of  peace ;  and  whereas  it  is  reasonable  and 

*  expedient,  and  of  importance  to  our  other 

*  sugar  islands,  that  the  like  doty  should  take 

*  place  in  our  aaid  island  of  Grenada;  we  have 

*  thought  fit,  and  our  royal  will  and  pleasure  is, 

*  and  w.e  do  hereby,  by  virtue  of  our  preroga- 

<  tive  royal,  order,  direct  and  appoint,  that  aa 
'  impost  or  custom  of  four  and  a  half  per 

*  cent,  in  specie  shall,  from  and  after  the  99th 
« day  of  September  next  ensuing  the  date  of 

<  these  presents,  be  raised  and  paid  to  us,  onr 

*  heirs  and  successors,  for  and  upon  all  dead 

<  commodities  of  the  growth  or  produce  of  our 

*  said  island  of  Grenada  that  shall  he  shipped 
«  off  from  the  same ;  in  lieu  of  all  customs  and 

*  impost  duties  hitherto  collected  upon  goods 

*  imported  and  exported  into  and  out  of  the  said 

<  iaiand  under  the  authority  of  hia  most  Chria- 

<  tian  majesty :  and  that  the  same  shall  be  col- 

*  lected    paid,  and  levied  in  such  manner  and 

<  by  such  means,  and  under  such  penalties  and 

<  forfeitures  aa  the  said  impost  or  custom  of 

*  four  and  a  half  per  cent,  is,  and  maj;  now  be 

<  collected,  paid,  and  levied  in  oor  said  island 
« of  Barbadoes,  and  our  said  Leeward  islands. 

«*  *  And  we  do  hereby  require  and  command 

*  the  ]iresent  governor  or  commander  in  chief, 

*  and  the  governor  or  commander  in  chief  for 
« the  time  being,  and  the  officers  of  our  cus- 

*  toms  in  the  said  island  of  Grenada,  now  and 

*  hereafter,  for  the  time  being,  and  all  othera 

<  whom  it  may  concern,  that  they  do  respeo- 

*  tively  take  care  to  collect,  Wvy,  and  to  receive 

<  the  said  impoat  or  custom,  according  to  our 
« royal  will  and  pleasure,  signified  by  these 

*  presents. 
«  *  And  whereas  a  poll-tax  was  levied  and 

<  paid  by  the  inhabitants  of  our  said  island  of 

<  Grenada  whilst  it  was  trader  subjection  to  his 

<  most  Christian  majesty,  it  is  our  royal  will 

*  and  pleasure  that  such  poll-tax  as  was  levied, 

*  collected  and  paid  by  the  inhabitants  of  the 

*  said  island  whilst  it  was  under  subjection  to 
«  bis  most  Christian  majestv,  shall  be  continued 

*  therein  during  our  royal  will  and  pleasure; 

*  and  that  the  same  shsll  be  collected,  levied, 

*  and  paid  to  us,  our  heirs  and  successors,  at 
(  aoch  times  and  in  such  manner,  and  by  such 

*  wsys  and  means,  and  under  such  penalties 
(  and  forfeitures,  and  upon  such  terms,  and 

*  with  auch  privileges  and  exemptions  as  the 

*  same  wag  collected,  levieil,  and  paid  whilst  the 
'  ssid  island  waa  under  such  subjection  to  his 

*  most  Christian  majesty,  inasmuch  as  the  same 
<  are  not  contrary  to  the  laws  of  Great  Britain. 
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(« i  Ami  that  tb«  aooouot  and  nomber  of  the 

*  ioh^hiU^U  .and  alavca  tberein  ahall  be,  from 

*  time  to  time,  k^t  and  deliYered  io  by  ioch 

*  penoo  »od  peraoos,  and  at  aoch  time  and 

*  limea,  and'  under  such  nsgulationi,  aanctiooa, 

*  penalties  and  forfeitures  respectively,  as  and 

*  under  which  the  same  were  taken,  kept  and 

<  deiifored  in  during  the  time  the  said  island 

*  was  subject  to  his  most  Christian  majesty,  as 

*  aforesaid,  io  as  much  as  the  same  are  not  con- 

<  tjrary  to. the  laws  of  Great  Britain. 

li'  And  we  do  hereby  require  and  commend 

*  the  present  governor  or  oommaoder  ip  chief, 
•for.  the  time  being,  of  our  said  island  of 

*  Grenada,  and  the  several  offioecs  of  our  re* 

*  vcAiie,  now,  and  for  the  time  being,  and  all 

*  ot)Mtn  whom  it  may  concern,  that  they  do 

*  respectively  take  care  to  collect,  lev^,  and  re» 
*'  ceive  the  money  arising  and  to  arise  by  the 

<  said  tax,  and  to  pay  and  account  for  the  same 

*  to  the  receiver  general  and  collector  of  our 

*  casoal  revenue  in  our  said  island,  for  the  time 

*  being,  according  to  our  royal  will  and  plea- 

*  #uffe  sii^nified  by  these  presents." 

**  Which  said  letters  patent  were  afterwards 
duly  registered  in  the  said  island,  and  were 

Subliciv  announced  by  his  excellency  Robert 
Ulville,  esq.  in  the  month  of  Junuary  1765, 
immediately  succeeding  his  arrival  in  the  said 
island  of  Grenada. 

<*  Aud  the  jurors  albresakl,  upon  their  oaths 
aforesaid,  farther  say,  that  the  said  duty  of 
four  snd  a  half  per  cent,  before  the  making  of 
the  said  last  mentioned  letters  patent,  was  and 
vet  is  paid  in  the  island  of  Barbadoes,  and  the 
liseward  Caribbee  islands,  io  pursuance  or  by 
virtue  of  acts  of  assembly  passed  in  the  same 
islands  hereinafter  set  forth. 

<<  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  farther  aay,  that  by  an  act  of  as- 
sembly of  the  islapd  of  Barbadoes,  in  the  West* 
Indies,  passed  in  the  said  island  on  the  19tb 
day  of  September,  1663,  intitled,  '  An  act  for 

*  settling  an  impost  on  the  commodities  of  the 

*  |[rowth  of  that  island,'  it  is  amongst  other 
Ihmgs  recited  and  enacted  as  folWws : 

*  Wberws  our  late  sovereign  lord  Charles 

*  the  first,  of  blessed  memory,  did,  by  his  let- 
« lers  patent  onder  the  great  seal  of  England, 
«  ^rant  and  convey  unto  James,  earl  of  Car- 

<  lisle,  and  his  heirs  for  ever,  the  propriety  of 

*  this  island  of  Barbadoes;  and  bis  sacred  osa- 

<  jesly  that  now  is  having  by  nurchase  in* 

*  vested  himself  in  all  the  rights  or  the  said  earl 

*  of  Carlisle,  and  in  all  other  rights  whkh  any 

*  other  person  ma  vclaim  from  that  patent,or  any , 
« nther,  and  thereby  more  immediately  and  par* 

«  Honhirly  b*tb  [having]  taken  this  isbMid  nnte 
« bis  royal  protection :  and  his  most  excellent 

*  majesty  having,  by  letters  patent  under  ihe 

*  mm  seal  of  England,  bearing  date  the  lath  of 

*  June,  in  ihe  15th  year  of  bis  reign,  appowled 

*  his  exioelleney  Francis,  lord  Willoughl^  of 

*  Parham,  captain  general  and  chief  governor 
'  of  Barbadoes,  and  all  the  Carribbee  islands, 

*  with  full  pownr  and  authority  to  grant,  oo»* 

*  form,  and  anure  to  Ihe  iahahitanls  of  the 


*  and  their  heirs  for  ever,  all  lands,  tenemeiitsy 
'  and  hereditaments,  onder  his  miucsty's  greaa 

*  seal  appointed  for  Barbadoes  and  the  rest  of 

<  the  Carribbee  islands,  as,  relation  being  therfr' 
'  unto  had,  may  and  doth  more  at  large  appeals 

<«  *  And  whereas,  by  virtue  of  the  said  eavl  of 

*  Carlisle's  patent,  divers  governors  and  ageotn 

*  have  been  sent  over  hither  with  authority  Ui 

*  lay  out,  set,  grant,  or  convey  in  parcels  the 

*  land  within  this  isbnd,  to  such  persona  an 
■  they  should  think  fit,  which  was  by  them,  in 

*  their  respective  times,  as  much  as  in  thens 
'  lay,  accordingly  performed.     And  whereas 

<  many  have  lost  their  grants,  warrants,  an4 

*  other  evidences  for  the  said  lands;  and  others, 
'  by  reason  of  the  ignoraoce  of  those  times^ 

*  want  sufficient  and  legal  words  to  create  io- 

*  heritances  to  them  and  their  heirs;  and  others 

*  that  never  recorded  'their  grants  and  war- 
'  rants;  and  others  that  can  nuike  no  proof  uf 
'  soy  grants  or  warrants  they  ever  had  for  their 
'  hinds,  and  yet  have  been  long  and  quiet  pos- 
*aessors  of  the  same,  and  bestowed  great 

*  charges  thereon.    And  whereas  the  acknow*- 

<  lodgment  of  40  pounds  of  cotton  per  head, 

*  and  other  taxea  and  compositions  formerly 

*  raised  to  the  earl  of  Carlisle  was  bdd  very 

<  heavy.    For  a  full  remedy  for  all  the  defecte 

*  afore  related,  and  quieting  the  possessions, 
'  and  settling  tlie  tenures  of  the  inhabitants  of 

*  this  islamC  he  it  enacted  by  his  excellency 

<  Francis,  lord  Wilkmghby  of  Parham,  and 

*  hit  council,  and  gentlemen  of  the  assembly, 

*  and  by  the  authority  of  the  saose,  that,  nou 

*  withsundiog  the  detects  afore  related,  all  the 

*  now  rightful  possessors  of  lands,  tenements 
'  and  hereditaments,  within  this  island,  accord- 

*  ing  to  the  laws  and  customs  thereof,  may  at 

*  dl  times  repair  unto  his  excelleooy  for  the 

*  full  confirmation  of  tlieir  estates  and  tenures, 

*  aod  then  and  there  shsU  and  may  receive 

*  such  full  coofirmation  and  assurance,  under 

*  his  majesty's  great  seal  for  this  island,  as 

*  they  can  reasonably  advise  or  desire^  accord - 

*  ing  to  the  true  intent  aod  meaninn  ol  this  act. 

«•  ( And  be  it  farther  enacted,  by  the  authority 
'  aforesaid,  that  all  and  everv  the  payments  of 
'  40  pounds  of  cotton  per  head,  and  all  other 
'  duties,  rents,  and  arrears  of  rents,  which  have 

*  or  might  have  beeu  levi^,  be  from  henceforth 

*  absolutely  and  fully  releaaed  and  made  void  ; 

*  and  that  the  inhabitaou  of  this  island  have 

*  and  hoU  thek  several  pbintations^to  them  and 
'  their  heirs  for  ever,  in  free  and  common  soc* 

*  cage*  Yieldin|r  and  payini^,  theretbue,  at  tlie 
«  feast  of  St.  Michael  every  year,  if  the  same 
'  shall  be  lawfully  demanded,  one  ear  of  Indian 

*  corn,  to  hie  ma|esty,  his  heirs  and  suoceseom 

*  for  ever,  m  fulland  free  dischfige  of  all  reois 

*  and  services  for  the  futnre,  in  oonsideratioii  qf 
'  $he  release  of  the  said  40  |M>unds,  «nd  in  con* 

*  sideration  of  the  cqnfirmation  of  n|l  ealales  in 

<  this  island,  as  aforesaid,  and  in  acknowled^ * 

*  ment  of  his  msjes^'s  grace. nod  favour  lo 

*  sending  to  and  appointing  over  iis  his  said 

<  exceUepcy,  of  whose  prudence  and  modeiate 
'  government  w  have  hamnofm  kf^^  Wga 
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'fertlMfbtoiv. 
*•  *  And  fiH'MiiWwh  M  nmhingf  eonduoelti  more 

*  l»  tkt  peace  aarf  froeperity  of  any  place,  and 

*  tfce  ptaieoliuB  of  every  eiogle  person  tlierein, 

*  Uiaa  that  the  public  revenoe  thereof  may  be 

*  in  aoliie  ntcaiore  propoiliooed  to  the  public 

*  charges  and  expenoes ;  and  aho  well  weigh- 
'  tng  the  gveat  cbari^  that  there  must  be  of 

*  neeesaity  hi  Ae  maintaining^  the  honour  and 

*  diffttity  of  his  majesty's  authority  here ;  the 

*  poblfC  meeting  «f  the  sessions ;  the  often  at- 
'  tendaace  of  the  comicii ;  the  reparation  of  the 

*  forts ;   the  boiMinc'  a  sessions- house  and  a 

*  prison  ;  and  aH  other  public  tibarges  incom* 

*  bent  OD  the  govermneDt ;  do,  in  consideration 
'  Ihereor,  give  and  gvant  unto  his  majesty,  bis 
'  heirs  and  aucoessori  for  erer,  and  do  most 
*hamhly  desire  jroor  ezoeHencr  to  accept 

*  these  our  grants :  and  we  humbly  pray  your 

*  ekcellencv  fliatitmay  bmenacted,  and  be  it 

*  enacted,  by  his  exceUency  Francis,  lord  Wil* 
*l9Bghhy  of  Psrham,   captam  gonerat   and 

<  chief  gofernor  of  this  island  of  BaHmdoes, 
« and  an  Other  tbcgCarribbee  ishmde,  and  by  and 

*  with  the  consent  of  the  coonctl,  and  the  ffsn- 

*  tiemen  of  the  assembly,  representatives  of  this 

*  island,  and  by  authority  of  the  same,  that  an 

*  impost  or  custom  be,  mm  and  dfter  puhlica- 

*  tion  hereof,  raised  upon  the  natire  commodi- 

<  ties  df  this  island,  after  the  proportions  and  in 

*  manner  and  form  as  is  bereafter  set  down  and 

*  appointed,  that  is  to  say,  upon  all  dead  com- 
'  modhies  of  the  growth  or  produce  of  this 

*  island,  that  shAll  be  8hi|yped  off  the  same,  shall 

*  be  paid  to  our  aorereign  lord  tho  king,  his 
'  hars  and  successors  for  erer,  lour  and  a  half 

<  In  apede  for  every  five  score.* 

**  And  the  iurors  aforesaid,  upon  their  oaths 
iforvsaid,  farther  8ay,ihat,  by  an  act  of  as- 
sembly of  the  islaml  of  St.  Christopher,  hi  the 
West  fudies,  passed  m  the  said  island,  in  the 
year  of  otfr  Lord  1727,  intitled,  *  An  Act  to 

*  subject  alt  goods  and  commodities  of  the 

*  growth  Ond  produce  of  the  late  FreOch  part 

*  of  the  islsnd  of  Bt.  Christopher,  which  are  or 

*  abaH  be  sl|lpped  off  from  the  said  Island,  to 

*  the  payment  of  the  four  and  a  half  per  cent.' 
'  doty,  and  to  ascertam  at  what  places  all  the 
«  du Jen  of  fbor  and  a  half  per  cent  shall  be 

*  received.' 

*«  It  is,  amongst  other  things,  recited  and 
enacted  as  follows :  *  Whereas  In  Und  by  an  act 
or  statute  of  the  general  council  and  (general 
aasofflbl^  of  the  Leeward  Carribbee'  islandf  i 
in  America,  called  or  known  by  the  names  of 
the  island  of  Nevis,  St.  Christopher,  Antigua, 
and  Montserrat,  made  in  or  about  the  year  of 
our  Lord  1063,  and  entitled,  An  Act  for  set- 
tling an  imfiost  on  the  commodities  of  the 
growth  of  the  said  Leeward  Carribbee  islaoda. 
a  certain  duty  or  custom  of  four  pounds  and 
a  half  in  specie  for  every  hundred  weight  of 
the  ooroihoaitics  of  the  growth  and  produce 
of  the  said  Leeward  islands  then  afterwards 
to  he  shipped  off  from  the  said  islands,  or  any 
of  them,  was  given  and  granted  to  our  hite. 
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*  S9v«reign  lord  Charles  the  9d,  then  Iting  of 

*  Englsod,  Scotland,  France,  and  Ireland,  and 
'  to  his  heirs  and  soccessors  for  ever,  as  in  and 
'  by  the  same  act  or  statute,  relation   being 

*  thereunto  bad,  may  more  fully  and  it  largo 

*  appear.' 

**  <  And  whereas  since  the  making  of  the  said 

*  statute,  to  wit,  in  and  by  the  late  treaty  of  peaeo 

*  and  friendship  conclnded  at  Utrecht  between 

<  the  two  crowns  of  Great  Britain  and  France, 

<  an  entire  cession  was  made  by  the  most  Chris- 
'  tian  king  Lewis  the  14th  to  our  late  sovereign 

*  tadv  Anne,  queen  of  Great  Britain,  France, 

*  and  Ireland,  and  to  her  crown  for  ever,  of  all 

<  that  part  of  the  island  of  St.  (^ristopher  for- 

<  merly  belonging  to  the  crown  of  France  ;  so 

*  that  fhe  same  late  Fren<3h  part  of  the  said  island 

<  of  St.Christopber  is  now  oecome  parcel  of  the 

*  realm  of  Great  Britain,  and  is  under  the  sole 

<  dominion  and  government  of  tho  crown  of  the 
<8ame. 

*«  <  And  whereas  some  douMs  have  arisenyWhe^ 

<  ther  the  said  late  French  part,  so  yielded  up  aa 

*  aforesaid  to  the  said  crown  of  Great  Britain,  be 

<  aubject  to  the  payment  cf  tbe  aforesaid  duties 

<  of  four  and  a  half  per  cent,  so  aa  aforesaid,  in 

*  and  by  tbe  said  recited  act,  given  and  granted 

*  to  our  said  late  sovereign  lord  king  Charlea 

*  the  Sd,  his  heirs  and  successors  ;  for  avoid- 
'  ing,  therefbre,  all  disputes  and  controversies 

*  which  miqf  for  the  future  arise  within  the 
'  iame  t^and,  touchbg  or  concerning  ^e  pay- 

*  ment  of  the  same  duties,  we,  your  majesty's 

*  most  dutiful  and  loyal  subjects  John  Hart, 

*  esq. .your  m^esty's  captain  general,  and  go- 

*  vek-oor  in  ohief  of  all  your  majesty's  Leeward 

*  Carribbee  islands  in  America,  and  the  council 
'  and  asseoibly  of  tbe  said  island  of  St  Chris- 

<  topher,  do  humbly  beseech  your  majeity  that 

*  it  may  be  enacted  and  declared,  and  it  is  bere- 

<  by  enacted  and  declared,  by  tbe  king's  most 

*  excellent  majesty,  by  and  with  the  advice  and 
'  consent  of  the  captain  general  and  governor 
'  in  chief  of  the  said  Leeward  Carribbee  islands, 

*  in  America,  and  the  council  and  assembly  of 

*  the  said  island  of  St.  Christopher,  and  by  the 
'  authority  of  the  same,  that  all  and  singular 

*  the  goods  and  commodities  of  the  growth  and 
'  produce  of  tbe  aaid  late  French  part  of  the 

*  said  island  of  St  Christopher,  and  which  lit 
'  this  tioie  are,  or  hereafter  aball  be,  ahipped 
'  off  from  thence,  in  order  to  be  carried  to  any 
'  other  port  or  place  whataoever,  are,  and  for 
'  ever  after  shall  he,  subject  and  liable,  and. the 
'  same  goods  and  commoditiea,  and  every  of 

*  them,  are  hereby  made  subject  and  liable,  to 

*  tbe  payment  of  tbe  aforesaid  duties  and  cua- 

*  toma  of  four  pounds  and  half  a  pound  per 

*  cent  in  specie,  to  your  most  sacred  majesty, 

*  your  heirs  and  successors,  in  such  manner 
«  and  aort  as  the  goods  and  commodities  of  th« 
'  growth  and  produce  of  that  part  of  the  said 

*  island  known  and  called  by  the  name  of  the 
^English  part  thereof,  have  heretofore  and 
'  hitherto  been  subjected  and  liable  unto  by 

*  force  and  virtue  of  the  above  recited  act  of 

<  sUtute.' 
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«<  Aod  the  jarora  aforesaid,  upon  their  oatba 
aforesaid,  farther  say,  that  by  an  act  of  assem- 
bly of  the  island  of  Nevis,  in  the  West  Indies, 
passed  in  the  said  island  in  the  year  of  our 
Lord  1664,  entitled,  *  An  Act  for  settling  an 

*  impost  on  the  commodities  of  the  growth  of 

*  this  island,'  it  is,  amongst  other  things,  re- 
cited and  enacted  as  follows: 

«  «  Whereas  our  late  sovereign  lord  Charles 
the  Ist,  o^ilessed  memory,  did,  by  hb  letters 
patent  under  the  great  seal  of  England,  grant 
and  convey  unto  James,  earl  of  Carlisle,  and 
his  heirs  mr  ever,  the  propriety  of  this  island 
of  Nevis ;  and  his  sacred  majestj^  that  aoiv  is 
having  by  purchase  invested  himself  in  all 
the  rights  or  the  said  earl  of  Carlisle,  and  in 
all  other  rights  which  any  other  person  may 
claim  from  that  patent,  or  any  other,  and 
thereby  more  immediately  hath  JThavhig] 
taken  this  island  and  the  rest  of  the  Carribbee 
islands  into  his  royal  protection :  and  his  most 
excellent  majesty  having,  by  letters  patent 
under  the  great  seal  of  England,  bearing  date 
the  12th  da^  of  June,  in  the  15th  year  of  his 
rei|;n,  appomted  his  excellency  Francis,  lord 
WillouGToby  of  Parham,  captain  ffeneral  and 
chief  governor  of  Barbadoes,  and  the  rest  of 
the  Carribbee  islands,  with  full  power  aud 
authority  to^  grant,  confirm,  and  assure  to  the 
inhabitants  of  the  same,  and  their  heirs  for 
ever,  all  lands,  tenements,  and  hereditaments, 
under  his  majesty's  seal  appointed  for  Barba- 
does, and  the  rest  of  the  Carribbee  islands,  as, 
relation  being  thereunto^had,  may  and  doth 
more  at  large  appear. 

'*  <  And  jvhereas,  by  virtue  of  the  said  earl 
of  Carlisle's  patent,*  divers  governors  and 
agents  have  been  sent  over  hither  wAh  au- 
thority to  lav  out,  set,  grant,  or  convey  in 
parcels  the  land  within  this  i8land>  to  such 
persons  as  they  should  think'  fit,  which  was 
by  them,  in  their  respective  times,  as  much 
as  in  them  lay,  accordingly  performed.  And 
whereas  many  have  lost  their  grants,  war- 
rants, or  other  evidences  for  their  said  lands ; 
aod  others,  by  reason  of  the  ignorance  of 
those  times,  want  suBBcient  and  lawful  words 
to  create  inheritances  in  them  and  their  heirs; 
and  others  that  never  rpcorded  their  grants 
and  warrants ;  and  others  that  can  muLe  no 

Kroof  of  any  grants  or  warrants  they  ever 
ad  for  their  lands,  and  yet  have  been  long 
and  quiet  possessors  of  the  same,  and  be- 
stowed great  chari^es  thereon.  And  we  do 
humbly  pray  your  excellency  that  it  might 
be  enacted,  and  be  it  enacted,  by  his  excel- 
lency Francis,  lord  Willoughby  of  Parham, 
captain  general  and  chief  governor  of  the 
island  of  Barbadoes,  and  the  rest  of  the  Car- 
ribbee islands,  and  by  and  with  the  advice  and 
consent  of  the  council  and  gentlemen  of  the 
assembly,  representatives  of  this  island,  and 
by  the  authority  of  the  same,  that  an  impost 
or  cujttom  be,  from  and  after  the  publication 
hereof,  raised  upon  the  native  commodities  of 
this  island,  after  the  proportion  and  in  manner 
and  form  aa  is  hereafter  aet  dowa  and  ap- 


*  pointed :  that  is  to  say,  upon  all  oomidoditiea 

<  of  the  growth  or  production  of  this  island  that 
'  shall  be  shippefl  off  the  same,  shall  be  paid  to 

*  our  sovereign  lord  the  king,  his  heirs  and 

*  successors  for  ever,  four  and  a  half  in  specie 

*  for  every  [five]  score.' 

**  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  farther  say,  that  by  an  act  of  as- 
sembly of  the  island  of  Abiigua,  in  the  West 
Indies,  passed  in  the  ssid  island  on  the  19tb 
of  May,  in  the  year  of  our  Lord  1668,  en> 
titled,  *  An  Act  for  the  settlement  of  the  cas- 

*  tom  or  dhty  of  four  and  a  half  per  cent,'  it 
is,  amongst  other  things,  recited  and  enacted 
as  follows :   *  Whereas  by  reason  of  the  late 

*  unhappy  war  which  arose  betwixt  his  royal 
*ma^ty  Charles  the  second,  king  of  Great 

*  Bntain,  France,  and  Ireland,  &.  and  the 
'  most  Christian  king,  in  France,  as  well  as 

<  the  states  general  of  the  United  Netherlands,- 

<  several  of  his  majesty  of  Great  Britain  ,bi» 

*  territories  on  this  side  the  tropic,  became  suIh 
'  ject  (through  conquest)  unto  the  said  Frencb 

*  king  and  his  subjects ;   and,  amongst  others, 

<  this  island  of  Antigua  alsy  was  so  subdued 
'  by  Monsieur  de  Labarr,  lieutenant  general  by 
'  sea  and  land  to  the  said  French  king,  being  as* 

*  sisted  b^  the  Cannibal  Indians ;   by  roeaoa 

*  whereof  all  the  lands  within  this  island  be-> 

*  came  forfeited  unto  his  iHajesty,  &c.  as  by  ai» 

*  act  of  this  conntryi  beanng  date  the  10th 

<  day  of  April  last  past  (reference  being  there- 

<  unto  had)  may  more  at  large  appear.     Knoir 

<  ye,  that  for  and  in  consideration  of  newgrrants 

*  and  confirmation  of  our  said  lands,  under  the 

<  great  seal  appointed  for  Barbadoes,  and  the 

<  rest  of  the  Carribbee  islands  by  his  excellency. 

*  lord  Willoughby  of  Parham,  &c.  we  do  give 

*  and  grant  to  his  said  majesty,  his  heirs  and 

*  successors  for  ever,  and  most  humbly  desire 

*  your  excellency  to  accept  these  our  grants : 

<  and  we  do  humbly  pray  your  excellency 

<  that  it  may  be  enacted,  and  be  it  enacted,  by 

<  his  excellenpy  lord  Willoughby  of  Parham, 

*  captain  general  and  <ihief  governor  of  Bar-. 

*  badoes,  and  the  rest  of  the  Carribbee  islands, 
•*  and  b;^  and  with  the  advice  and  consent  of  the 

<  council,  and  gentlemen  of  the  assembly,  re- 

*  presentatives  of  this  island,  and  by  the  au- 

*  tbority  of  the  .same,  that  an  impost  or  customs 

*  l>e,  from  and  after  the  publication  hereof^ 
'  raised  upon  the  native  commodities  of  this 

*  island,  after  the  proportion  and  in  manner 

*  and  form  as  above  set  down,  that  is  to  say, 

*  npon  all  commodities  of  the  growth  or  pro-, 

<  ductiou  of  this  island,  that  shall  be  shipped 

<  off  the  same,  shall  be  paid  tp  our  sovereign. 
Mord  the  king  his  heirs  and  successors  for 

<  ever,  four  and  a  half  in  specie  for  every  five 
« score.' 

'*  And  the  jurors  aforesaid,  upon  their  oatha 
aforesaid,  farther  say,  that  a  custom-house 
was  established  in  the  said  island  of  Grenada, 
and  proper  officers  appointed  thereto. 

**  And  the  jurors  aforesaid,  upon  their  oatba 
aforesaid,  farther  say,  that  the  plaintiff,  being 
a  natural  born  subject  of  the  king  of  Great 
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Britaio,  on  the  third  day  of  March,  1763,  par- 
chased  «  eertaio  plaotalJOD  in  the  said  island 
of  Greoada,  of  tbo  Frenqh  ipihabitants,  io  piir- 
suanee  of  the  said  articles  of  capitulation,  and 
of  tho  Hid  Ire^yof  peaoe,  aa  maojr  other 
Brittsb  subjects  bad  then,  and  since  have,  done. 

'•  And  Ibe  jurors  aforesaid,  upon  their  oaths 
uforeaaidt  lartbar  say,  that  certain  sogara  of 
the  plaintiff's,  aod  of  the  growth  and  produce 
of  tbe  aaid  ialauj^  of  Grenada,  and  made  from 
off  the  plaintiff's  said  plantation  there,  anbse- 
qoeiU  to  the  granting  and  registering  of  the 
aaid  letters  patent  of  the  20th  of  July,  17^4, 
were  ej^rm  from  thence.  And  that  tbe 
monies  in  the  dcciamtion  mentioned  to  he  had 
and  xeoeif  ed  b^  tbe  d^endant  to  tbe  plaiotiff?8 
use,  were  paid  to  and  received  by  tbe  said 
William  Hall,  in  tbe  said  island  of  Grenada, 
as  aforeaaid,  as  aod  for  tbe  duty  of  four  and 
a  half  per  cent  imposed  by  the  said  letters 
patent  of  tbe  dOth  of  July,  1764,  he,  tbe  said 
William  Hall,  b«og  iben  and  there  tbe  col- 
lector of  tbe  aaid  duty,  for  tbe  use  of  kas  ma- 
jesty. And  that  tbe  said  William  Hall  hath 
net  paid  tbe  same  over  to  tbe  use  of  his  ma* 
jcstv  ;  bnl,  on  notice  of  this  action  intended  to 
be  brongbt,  bath,  by  and  with  tbe  consent  of 
bis  majesty's  attorney  general,  kept  the  same 
in  bb  bands,  for  tbe  purpose  or  trying  tbe 
qneatioo  arising  upon  tbe  facts ;  and  tor  which 
tbia  action  is  brongbl. 

**  But  whether  upon  the  whole  matter  afore* 
nid,  found  by  the  said  jurors,  in  manner  afore- 
aaidf  Ibe  aaid  impost  or  custom  of  four  and 
one  half  per  cent  in  specie,  for  and  opon  all 
dead  commodities  of  tbe  growth  or  produce 
of  tbe  said  island  of  Grenada  shipped  off  for 
tbe  same,  was  lawfully  imposed  or  not,  the  said 
jttron  are  altogether  ignorant,  and  pray  the  ad- 
vice of  tbe  Court  in  tbe  premisses. 

**  And  if,  upon  tbe  whole  matter  aforesaid, 
fi»and  by  tbe  aaid  jurors,  in  manner  aforesaid, 
it  shall  appear  to  the  Court  here  that  tbe  aaid 
impost  or  custom  of  four  and  a  half  per  cent, 
in  specie  of  and  upon  all  dead  comouMliiies  of 
tbe  growth  or  produce  of  the  said  island  of 
GreiMda  shipped  off  from  the  same,  was  not 
lawfolly  imposed,  then  tbe  said  jurors,  upon 
tbdr  oaths  say,  that  tbe  said  William  Hall  did 
vadertake  and  promise,  in  manner' and  form 
as  tbe  said  Alexander  Campbell,  by  bis  said 
dedaratioa,  bath  deolared  agamstnim;  and 
tbey  assess  tbe  damages  of  tbe  said  Alexander 
on  Ibat  occasion,  besides  bis  costs  aod  charges 
laid  oat  by  him  about  bis  suit  in  this  behalf, 
to  5/.  and  for  such  coats  and  charges  40«. 

*'  But  if,  upon  tbe  whole  matter  found  by 
the  aaid  jurors^  it  appear  to  tbe  Court  here, 
that  tbe  aaid  impost  or  custom  of  four  and  a 
half  per  cent,  in  specie  of  and  upon  all  dead 
commodities  of  tbe  growth  or  produce  of  tbe 
aaid  island  of  Grenada,  shipped  off  from  tbe 
same,  was  lawfully  imposed,  then  the  said 
jiirorst  upon  their  oaths,  aay,  that  the  said 
WiHiain  HaU  did  not  promise  and  undertake 
in  oMnner  and  form  as  in  bis  plea  aUedged»" 

VOL.  XX.       ^        ^ 


Tliis  cause  was  first  argued  for  tbe  plaintiff 
by  Mr.  Alley  oe,  upon  the  above  special  verdict, 
in  Easier  term,  1774,  in  sulwtanoe  nearly  to 
tbe  effect  following. 

Mr.  Alltyne, — My  lords,  if  the  wishes  of  go- 
vernmeot,  or  professional  rank,  could  iufiuenco 
the  decisions  of  this  tribunal,  I  slioutd  nowy 
considering  the  cauae,  and  the  dignity  of  tiniae 
advocates  who  support  it  against  me,  adopt, 
the  example  of  the  Roman  orator,  and  begin 
witli  recommending  my  client  to  the  grace  and 
protection  of  bis  judges;  but  experience  bav* 
lag  taught  me  that  here  the  genuine  merits  of 
a  cause  are  the  juciicial  guide,  I  gladly  toll  aw 
tbe  practice  of  an  English  court,  where  the 
lawa  are  heard  by  their  own  recommendation, 
and  rise  in  humble  confidence,  of  counsel  with 
the  plaintiff,  who,  through  me,  aobcila  your 
lordships' justiee  in  his  behalf. 

This  long  expected  and  truly  interesting 
cause  now  comes  before  the  Court  upon  a  spe* 
cial  verdict,  fopnd  at  the  trial  of  tlie  general 
issue  before  your  lordship,  oo  an  action  of 
*  indebitatus  assumpsit ;'  nominally,  indeed, 
brought  for  tbe  recovery  of  an  inoonsiderabla 
sum  of  money ;  but  substantially,  to  take  tha 
opinion  of  your  lordships  upon  a  question  of  the 
first  magnitude.  The  verdict,  when  relieved 
from  the  embarrassment  of  form,  resolves  it* 
self  into  tbe  following  case. 

Tbe  conquest  of  the  island  of  Grenada,  in 
the  West  Indies,  was  one  among  the  many 
glorious  acbievemenUi  of  the  last  war.  It  was 
surrendered  to  tbe  troops  of  bis  Britannic  noa- 
jesty,  under  general  Monckton,  on  the  7tb  of 
February,  1769. 

Tbe  articles  under  which  it  capitulated  ac* 
knowledge  the  inbabitanta  from  thenceforth  as 
British  subjects ;  require  them  to  take  tbe  oath 
of  allegianee,  aa  a  reciprocal  duty  resuUiug 
from  their  adoption  as  such ;  secure  to  them 
tbe  enjoyment  of  their  religion ;  assure  them 
of  protection,  io  the  aame  manner  aa  tbe  colo* 
nies  receive  it ;  with  whom,  by  this  surrender, 
and  the  consequent  reception  into  tbe  privi- 
leges of  British  subjects,  tbey  are  placed  upon 
an  equal  toot  in  tbe  possession  of  tbe  common 
liberty ;  and  permit  them  to  dispose  of  their 
own  lands,  provided  it  bo  to  Britisn  subjects. 

On  tbe  general  treaty  of  peace,  aigned  at. 
Paris,  February  tbe  10th,  1763,  this  island  was 
ceded  by  bis  Christiau  majesty,  in  full  right, 
to  the  crown  of  England,  under  atipuhttiona 
similar  to  those  oa  which  tb4  province  of  Ca- 
nada was  ceded;,  and  in  genial  confirmatory 
of  tbe  articles  of  capituIatioB.  And  in  this 
treaty  his  msjesty  engages,  in  the  most  ample 
maimer,  for  tbe  free  exercise  of  the  Roman 
Catholic  religion ;  aod  gives  bU  Fi«ncb  sub- 
jects liberty  to  sell  their  goods  and  retire.    . 

On  tbe  7  th  of  October  following  his  majesty, 
to  make  good,  in  tbe  fullest  manner,  those  en- 
gagements, upon  tbe  faith  of  which  tbe  island 
bad  surrendered,  and  to  perform  at  the  same 
time  tbe  conditions  of  tbe  treaty  of  peace,  and 
farther^  with  a  view  to  the  better  piling  anil 
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caltifatingf  of  hif  said  itUnd,  was  pleased  to 
issue  his  royal  proclaroaiion,  intilinfi^  his  British 
subjects  to  Golouize  in  his  new  acquired  domi- 
nioos,  and,  as  an  encouragement,  assuring' 
them  and  the  inhabitants  in  general  already 
there,  of  the  benefit  of  the  English  laws  and 
constitution :  and,  for  that  pur|)Ose,  declares  to 
this  effect;  reciting  that  it  will  greatl;^  con- 
tribute to  the  speedy  settling  of  his  said  new 
ffOTemments,  that  his  loving  subjects  should 
be  informed  of  his  paternal  care  for  the  secu- 
rity of  those  ill  their  liberties  and  properties 
who  were  or  should  beoooie  inhabitants  there- 
of ;  and  farther,  for  the  effectuating  of  such 
intent,  «<  We  have  thought  fit  to  publish  and 
declare  by  this  our  proclamation,  that  we 
have,  in  our  letters  patent  under  our  great 
seal  of  Great  Britain,  by  which  the  said  go- 
▼emments  are  constituted,  given  ex  press  power 
and  direction  to  our  goremors  of  our  said  co- 
lonies respectively,  that  so  soon  as  the  state 
and  circumstances  of  the  said  colonies  will 
admit,  they  shall,  with  the  advice  and  con- 
sent of  the  members  of  our  couilcil,  summon 
and  call  general  assemblies  within  the  said 
governments  respectively,  in  such  manner 
and  form  as  in  those  colonies  and  provinces 
in  America  which  are  under  our  immediate 
government." 

Having  thus  declared  his  resolution  to  exe- 
cute the  engagement  in  their  favour  by  this 
first  step,  as  early  as  m»ssible,  <if  calling  as- 
semblies as  in  the  colonies  and  provinces  in 
America,  under  his  particular  protection,  and 
his  inclination  and  desire  to  manifest  his  pater- 
nal care  of  his  subjects ;  he  proceeds  to  shew 
the  extent  and  justness  of  the  accomplwhment 
of  bis  design,  by  a  full  and  particular  declara- 
tion of  the  bature,  powers  and  design  of  these 
assemblies  when  called,  by  adding :  **  and  we 
have  alao  given  power  to  the  said  governors, 
with  the  consent  of  our  said  councils  and  the 
representatives  of  the  people  so  to  be  sum- 
mooed  as  aforesaid,  to  make,  constitute  and 
apooint  laws,  statutes  and  ordinances,  for  the 
public  peace,  welfare  and  good  government  of 
our  said  colonies,  and  of  the  people  and  inha- 
bitanU  thereof,  as  near  as  mav  be  agreeable  to 
the  laws  of  England."  Here  then  they  saw  the 
full  idea  of  their  becoming  British  subjects 
(which  they  became  at  the  surrender)  by  this 
dear  and  perfect  image  of  the  beauty,  order, 
and  freedom  of  the  British  constitution,  im- 
{Mrted  to  them,  and  declared  tp  be  the  model 
and  foundation  of  their  own. 

But  as  it  might  happen  tliat  this  benefit, 
thus  pledged  and  confirmed  to  them,  could  not 
be  immediately  communicated  in  its  full  ex- 
tent ;  his  msjesty  provides  thus ;  *•  in  the  mean 
time,  and  until  such  assemblies  can  be  called, 
all  persona  inhabiting,  or  resorting  to,  our  said 
oolonies,  may  confide  in  our  royal  protection, 
for  the  enjoyment  of  the  benefit  of  the  laws  of 
eur  realm  of  England."  So  that  the  enjoy- 
meot  of  theae  laws  was  to  anticipate  even  the 
calling  of  the  Assemblies ;  which  was  not  to  be 
a  •Qmiaejacemeiit  of  their  freedom,  por  of  their 


exercise  of  the  rights  of  British  subjects,  nor 
of  their  participation  in  the  British  constitu- 
tion ;  but  one  act,  most  important  and  illus- 
trious indeed,  of  that  freedom,  those  rights, 
and  that  constitution  already  in  their  pos- 
session. 

And  it  is  material  to  consider  what  is  the  first 
step  which  the  governor  is  to  take  upon  his  ar- 
rival in  the  island,  for  the  purpose  before  ex- 
pressed, of  giving  the  inhabitants  the  benefit  of 
the  laws  of  England.  It  follows  immediately, 
**  We  have  given  power  under  our  great  seal  to 
our  governors  of  our  said  colonies  respectively, 
to  erect  and  constitme,  whh  the  advice  of  our 
said  councils  respectively,  courts  of  judicature, 
and  public  justice  within  our  said  colonies,  for 
the  hearing  ami  determining  all  causes,  as  well 
criminal  and  civil,  according  to  law  and  equity ; 
and  as  near  as  may  be  agreeable  to  the  laws  of 
England." 

Here  then  the  laws  of  liberty  and  of  Eng- 
land are  enthroned  in  the  island  as  soon  as  ever 
the  delegate  of  the  executive  powers  arrives 
there,  and  he  is  sent  to  give  them  effect 
amongst  those  who  were  already  entitled  to 
them  as  British  subjects,  and  both  in  criminal 
and  civil  causes,  both  in  strict  law  and  liberal 
equity  ;  in  the  whole,  and  in  the  great  mem- 
bers and  distinguishing  distributions,  both  in 
the  objects  and  the  manner  of  applying  thera^ 
the  laws  of  our  constitution,  the  lawa  of  Eng- 
land are  to  prevail,  and,  as  near  as  may  be  con- 
sistent with  local  circumstances,  are  to  be  en- 
joyed as  the  general  privilege  of  British  sub- 
jects, there  as  here. 

Conformably  to  these  repeated  acts,  and  in 
prosecution  of  the  same  intentk>n,  on  the  26th 
of  March  1764,  a  second  proclamation  was  is- 
sued ;  having  the  same  object,  the  establishment 
of  the  colonies,  and  declaring  the  same  views 
already  wisely  adopted,  and  firmly  engaged  as 
to  the  means  of  attaining  and  perpetuaiing  that 
establishment ;  and  reciting  the  great  wnefit 
which  will  arise  to  the  commerce  of  the  king- 
dom, and  to  his  majesty's  subjects  in  general, 
from  a  speedy  settlement  of  the  new  acquired 
islands,  of  which  this  of  Grenada  is  nained  tha 
first.  It  gives  directions  for  the  survey  of  tha 
lands,  the  distribution  into  districts  and  parishes, 
analogous  to  the  English  divisions,  the  culture 
of  the  various  produce  of  the  country,  the  ap- 
portionment of  the  ground  into  due  lots  for  that 
purpose ;  and  in  general  recognizes  the  inhabi- 
tants as  his  majesty's  loving  subjects,  and  pro* 
vides  such  cleans  as  were  judged  expedient  for 
their  necessary  support  and  defence,  their  in* 
temal  order,  plenty  and  happiness,  previous  to 
the  completion  of  these  by  the  e^jovment  of  tba 
laws  of  England,  which,  as  they  bad  in  right, 
they  were  to  have  speedily  in  possession. 

In  further  prosecution  of  this  design  on  tba 
9th  of  April  1764,  his  majesty  was  pleased  lo 
grant  his  royal  letters  patent  to  general  Mel- 
ville, constituting  him  captain-general  and  go- 
.veroor  of  the  new  islands,  Grenada,  theGrena- 
dines,  Dominica,  St.  Vincent,  and  Tobago. 

This  patent  is  set  forth  verbatim  in  the  r«-> 
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cord.  Id  lobtttiioe  it  proTklef  for  the  (pood 
|[0¥eninieDt  oi  the  oedea  islands,  ffi?es  direc- 
taons  to  lake  and  administer  the  oaths  of  allegi- 
aoee  and  supremacy ;  g^es  authority  to  the 
gOTenior,  and  requires  and  commands  him  to 
sammon  an  assembly,  describes  the  manner  of 
election  by  the  freeholders,  and  thus  called 
they  are  to  sit  as  represeotatiTes ;  and  together 
with  the  governor  and  council  to  be  the  le|ps- 
latttiie  of  the  country,  and  to  make  laws  as  near 
as  possible  tq  the  laws  of  England,  with  the 
Hsoal  provision  that  they  shall  be  void  if  not 
allowed  by  his  majesty  within  a  limited  time ; 
and  hereby  is  finally  established  in  Grenada  a 
cooatilution,  in  principle  and  form,  in  the  de- 
mgQ  of  the  whole,  in  the  disposition  of  the 
parts,  in  their  respective  functions  and  joint 
operations,  an  exact  epitome  of  the  British 
form  of  government :  yet  a  constitution  not 
given  by  the  patent,  but  only  to  be  put  in  full 
exercise. 

With  these  powers  his  excellency  arrived  in 
Grenada,  and  instantly  took  upon  himself  the 
administration  of  the  government ;  and  in  obe- 
dieooe  to  his  commission  called  an  assembly 
and  opened  the  scene  of  legislation  in  the 
year  1765. 

On  the  -SOtb  of  July  1764,  posterior  in  point 
of  date  to  these  jirocUmations  and  this  patent, 
his  ma^est^f  b^  bis  letters  patent  under  the  great 
seal,  reciting  an  impost  of  four  pounds  and  a 
half  in  specie  for  every  hundred  weight  of  the 
commodities  of  the  growth  of  the  island  of  Bar- 
badoes,  and  of  the  Leeward  Carnbbee  islands, 
paid  and  payable  to  his  majesty  and  his  succes- 
Bon ;  reciting  the  cession  of  the  island  of  Gre- 
nada, and  that  it  is  reasonable  and  expedient 
that  the  like  duties  should  take  place  there  as 
in  the  other  sugar  islands,  therefore  in  lieu  of 
all  costoms  and  duties  lietbre  paid  bv  the  inha- 
Intants  of  the  said  island  to  the  French,  on  goods 
exported  and  imported,  imposes  the  above  duty 
of  four  and  a  half  per  cent,  and  requires  the 
governor  and  officers  of  the  customs  to  raise, 
collect,  and  receive  it  to  hia  majesty's  use. 

These  letters  patent  were  duly  registered 
and  publicly  announced  by  his  excellency  the 
governor  in  Jan.  1765.  A  custom-house  was 
eveeted,  officers  appointed  to  act  as  collectors 
of  the  customs,  amongst  whom  the  defendant 
was  one. 

During  these  transactions  several  of  his  ma- 
jesty's subjects,  induced  by  the  royal  promises 
so  frequently  made,  resorted  to  Grenada  and 
became  purchasers  of  lands  therein.  Amongst 
the  first  of  whom  was  Alexander  Campbell, 
esq.  the  present  plaintiff;  whose  plantations 
aucceeded,  and  he  was  about  to  snip  off  his 
sugars  from  the  island  of  Grenada  to  the  Lon- 
don market,  when  he  waa  interrupted  by  the 
defendant  demanding  this  payment  of  the  im- 
post already  stated :  the  jury  find  he  paid  it, 
and  that  the  same  is  the  money  on  which  the 
action  is  brought :  the  verdict  concludes  in  the 
proper  form,  and  leaves  to  the  Court  whe- 
ther on  thfl  whole  of  the  case  ihe  impost  be 
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[Lord  Mantfield  here  reminded  Mr.  AIt 
leyne,  that  he  had  omitted  that  part  of  tho  ver- 
dict which  finds  that  the  money  is  retained  in 
the  hands  of  the  defendant,  by  consent  of  the 
Attorney-General,  in  order  to  try  the  right.  I 
only  mention  this,  because  otherwise  you  could 
not  have  had  your  action  against  a  custom 
officer  in  this  forro.3 

And  my  professinoal  duty  now  leads  me  to 
contend,  that  it  was  not  competent  to  the  crown 
on  the  20rh  of  July  1764,  the  day  on  which 
the  patent  for  raising  this  impost  is  dated,  to 
impofe  a  permanent  tax,  as  this,  on  the  island 
of  Grenada— of  course  that  the  present  sum  in 
question  was  impro|»erIy  exacted ;  the  money 
erroneously  paid,  or  at  leAst  without  any  legal 
obligation  to  pay  it ;  and  the  plaintiff  therefore 
entitled  toyour.lordship's  judgment. 

As  this  claim  is  founded  upon  a  supposition 
of  royal  prerogative,  which  ouj^ht  to  lie  treated 
with  deference  and  respect,  it  will  be  perhapa 
convenient  (before  1  make  an  essay  which  ihp 
importance  of  the  point  renders  an  anxious  one 
to  me  of  discharging  that  duty)  to  define  what 
prerogative  is,  that  I  may  be  understood  not  to 
make  any  exceptions  to  it  in  general ;  nor  to 
argue  against  a  high  and  beneficial  privilege 
of  the  crown,  and  as  1  apprehend  beneficial  to 
the  people  in  what  I  conceive  to  be  its  true  and 
proper  sense.  The  term  is  too  often  received 
witn  indignant  jealousy  by  an  English  audi- 
ence from  mistaken  notions  of  it,  which  were 
formerly  entertained,  and  which  have  excited 
prejudices  surviving,  as  is  common,  the  par« 
ticuiar  causes  which  gave  them  rise.  To  anti- 
cipate any  such  misapprehensions,  I  beg  leave 
to  offer  this  definition  of  prerogative,  in  which, 
I  trust,  I  shall  have  your  lordship's  support : 
Prerogative  is  that  portion  of  political  power, 
which  the  constitution  has  intrusted  with  thf^ 
crown  for  its  own  and  the  public  honour  and 
security.* 

There  are  a  few  facts  in  this  case  which  are  . 
introductory  to  the  direct  point  in  argument, 
and  those  therefore  will  merit   a   particular 
notice  and  comment. 

First,  the  effect  of  the  proclamation  of  the 
7th  of  October  1763.  The  substance  of  it  is, 
a  recital  of  the  benefit  naturally  resulting  to 
the  British  empire  from  a  system  of  coloniza- 
tion in  Grenada ;  and  in  order  to  invite  the  na* 
tural  subjects  of  that  country,  on  whom  na- 
turally would  be  the  first  dependence,  and  by 
whom  there  was  the  fairest  prospect  of  answer- 
ing this  desirable  end; — to  invite  them  to 
settle  there,  it  repeatedly  assures  them  that  a 
constitution  as  soon  as  possible  shall  be  formed 
in  exact  conformity  and  representation  of  the 
English  government;  whereby  all  powers  of 
state  Aould  be  duly  distributed,  and  lodged  in 
hands  competent  to  execute  it  to  the  freedom 
of  the  subject  and  the  security  of  the  infant 

*  Pnerogativa  eat  jus  regis  bonum  et  anti- 
quum, in  decus  et  tutamen  regni,  secundum 
bonas  et  antiquas  popuii  libertates,  et  juris  An- 
glica&i  leges  et  consuetudinet^ 
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colony,  by  a  full  participation  of  our  irif»  and 
admirable  constitution.  Then  follows  the  pro- 
clamation of  the  96tfa  of  March  1764,  putting: 
the  country  in  order,  and  preparinft  ttie  face  of 
it  to  rejoice  as  it  were  in  the  laws  it  was  to  re- 
ceive :  then  follows  the  patent  to  governor  Mel- 
ville, with  un  immediate  execution  of  thesii  en- 
gagements, in  part,  by  directing  him  to  con- 
stitute courts  or  judicature,  for  the  administra- 
tion of  the  whole  internal  policy  of  the  country, 
is  near  as  possible  to  the  laws  of  England ; 
and  to  call  assemblies  as  soon  after  as  was  pos- 
sible, in  the  tery  effigies  of  the  English  consti- 
tution, with  the  same  powers,  and  to  the  same 
ends  of  public  freedom,  order  and  happiness, 
and  of  maintaining  a  similitude  between  the 
parent  state  and  the  cotony. 

How  wise,  how  politic  the  measure!  for  the 
erown  at  that  time  conqueror  of  Grenada,  the 
old  inhabitants  suljected  to  the  laws  of  con- 
Quest,  it  might  naturally  be  presumed  that 
British  subjects  would  be  jealous  of  such  a 
)>ower,  and  disinclined  to  settle  where,  under 
the  circumstances,  not  only  a  change  of  place, 
but  a  change  of  political  relation  might  ensue. 
To  reroore  these  suspicions,  if  any  yet  re- 
mained—for  his  majesty,  both  by  the  terms 
under  which  bis  general  had  received  the  sur- 
render, and  b^  the  stipulations  of  the  treaty  of 
peace,  bad  given  assurances  of  better  things  to 
the  old  inhabitants  themselves,  with  whoiD  he 
had  been  at  war ;  and  had  wisely,  and  as  be- 
came the  honour  of  a  king  of  Great  Britain, 
disclaimed  to  govern  in  the  spirit  of  conquest 
when  he  had  sheathed  the  sword.— But  to  give 
^Ibe  fullest  satisfaction  to  the  inhabitants  in  ge- 
neral, and  to  those  particularly  of  bis  own  sub- 
jects who  should  be  inclined  to  settle,  the  pro- 
clamation declares  that  all  the  inhabitants  there, 
or  who  should  in  future  resort  thither,  should 
liave  the  full  enjoyment  of  the  laws  of  Eng- 
land. ^  This  construction  arises  from  the  true 
meaning  of  the  words,  if  any  words  of  our 
language  admit  a  definite  sense ;  it  appears 
forwarded  and  enforced  by  the  subsequent  acts 
just  now  stated.  And  the  necessary  effect  of  this 
^reat  and  solemn  instrument  is  a  waiver  of  the 
Tights  of  conquest,  whatever  tbey  were  before. 
By  the  proclamation  of  1763,  in  the  most  ex- 
plicit terms  a  recognition  is  made,  of  the  prac- 
ticability of  governing  this  island  of  Grenada 
by  the  laws  of  England,  and  a  receiving  of  this 
sometime  conquest  as  an  English  colony ;  and, 
until  I  hear  the  contrary,  a  short  argument 
ahall  evince  it. 

A  constitution  is  promised  ;  but  that  might 
be  a  work  of  time  to  complete  and  execute  in 
actual  operation.  In  the  mean  time  however, 
courts  of  judicature  arc  erected ;  they  shall 
mdminister  iustice,  and  the  measure  of  this  ju- 
dicial conduct  shall  be  the  laws  of  England. 
Can  this  be  compatible  with  any  principle  of 
conquest  ?  Can  the  benefit  of  the  laws  of  Eng- 
land be  enjoyed,  without  laying  aside  the  go- 
vernment of  a  conqueror!  Certainly  not.  The 
strong  hand  of  power  enforces  the  laws  of 
arms ;  the  peaceful  voice  of  law,  secures  the 
•ojoy  ment  of  the  rights  of  British  sobjects.       I 


The  same  observations  will  ihew  that  the 
crqwn  held  it  neither  impractioable  nor  dan«' 
gerous  to  introduce  the  laws  of-  England,  an4 
establish  freedom  in  this  conquered  coootry. 

From  the  whole  I  argue,  that  the  iBbabrtants 
of  Grenada  were  considered  as  a  colony  bq«- 
nexed  to  the  cft>wn  of  England,  and  notto  bte 
governed  by  the  laws  of  conqaeat ;  but  on  a 
plan  similar  to  that  which  issues  from  the  com- 
tnoD  centre,  and  pervades  the  whole  syatem  of 
oar  American  settlements. 

If  this  be  granted,  and  I  sec  not  how  it  can 
be  questioned,  consistently  with  facts,  i  then 
conclude  by  direct  and  necessary  inferences 
fVom  premisses  which  I  think  clear  and  ttnco»- 
trovertible,  that  every  constitutional  right  of 
the  Britirii  subject  necessarily  belong  tk> 
them ;  they  were  entitled  lo  call  upon  the 
crown  to  secure  those  rights,  and  were  compe- 
tent by  every  legal  means  to  defettd  those 
rights. 

Of  course  the  crown  could  aasame  no  legio* 
lative  power  over  them  ;  could  impose  no  per« 
manent  tax ;  for  taxation  at  least  requires  an 
act  of  legislation.  These  observations^  which 
would  all  result,  and  I  should  think  irresistibly, 
from  the  single  proclamation  of  the  7ih  of  0>C- 
tober  17G3,  receive  additional  force  fhim  the 
oecond  proclalnation,  and  from  the  patent  to 
Mr.  Melville,  which  shew  the  same  opinion  in 
the  royal  mind,  the  same  porpose,  the  same 
idea,  and  repeat  the  same  assurances  to  the 
subject ;  and,  if  it  were  possible  to' make  tbem 
clearer  or  more  certain,  they  would  have  that 
effect:  however,  at  least  they  cannot  weliken 
what  was  clear  and  certain  before ;  they  would 
strengthen  it,  if  it  had  need  of  strength. 

From  them  we  get  to  the  exact  point  of  tfte 
argument,  **  Whether  the  crown,  on  the  dotb 
of  July  1764,  possessed  a  legislative  authority 
over  the  island  of  Grenada  f '* 

The  technical  learning  of  WestminSter^ball 
can  give  but  little  assistance  in  the  invcsiiga* 
tion  of  this  question.  The  great  principles  of 
the  law  oF  empire  must  determine  it ;  to  which 
the  political  history  of  England  aflfords  patticu* 
lar  illustrations. 

This  coarse  I  shall  pursue,  and,  as  T  proceed, 
shall  glean  up  the  learning  to  be  fonnd  in  the 
books;  from  which  progress,  I  trust,  I  shall 
safely  draw  that  conclusion,  which  forms  tbe 
grouml  whereon  my  client  now  stands  hoping' 
snccess,  and  I  trust,  not  hoping  it  in  vain; 
since  1  hope  to  prove  he  has  on  bis  behalf  the 
most  powerfbl  advocate,  and  most  preFailio^ 
in  this  court,  justice  and  right. 

The  principles  of  the  law  of  empire  afo 
founded  in  tbe  social  nature  of  mati. — As  na- 
tural law  is  derived  from  natural  itonnections  ; 
so  political  law  is  derived  from  social  connec- 
tions. That  considers  him  as  a  creature  as  he 
came  from  his  mothet^s  hand ;  this  as  a  mem- 
ber of  society  paying  obedience  to  the  laws  of 
his  commnmty,  and  reciprocally  deriving  pro- 
tection frotn  them. 

From  hence  arises  one  incontestable  prind- 
ile^Bo  long  as  he  pays  doe  obedience  to  tbe 
w,  so  long  he  is  entiued  to  its  security ;  pro** 
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vided  b*  oontinve  ia  a  place  wbera  th«  exercise 
•f  that  law  is  practicable  ;  if  he  qait  bia  oalive 
aoii  end  resort  to  a  foreign  state,  the  muaicipal 
oonttitotioas  of  bia  ^^ouatry  btfiag  not  the  inea* 
sure  of  hb  ciwil  conduct  ibere,  protection  fur 
a  while  is  suspended,  it  intermits  nntil  his 
return. 

If  be  resort  to  a  country  newly  acquired  by 
anas,  though  by  his  own  state  ;  there*  if  the 
Doecastty  of  the  state  requires  that  snch  coun- 
irj  be  governed  by  more  rigorous  means,  he 
mmA  submit  to  them  ;  but  if  he  resort  ta  a 
newly  disco? ered  country  or  colony  ;  and  settle 
there  imder  the  aospicea  of  the  motiier  state, 
there  the  laws  of  his  original  country  still  afford 
their  protection,  as  far  as  may  be  agreeable  to 
the  local  circumstances  of  that  country  to  which 
lie  has  arrived  ;  and  still  are  the  measure  of 
bis  civil  conduct.:  the  executive  magistrate 
ahall  frame  a  constitution  for  him  to  secure  his 
birth- right,  with  every  appendageof  his  ancient 
government . 

Tliia  neoessarily  follows  from  the  principle  1 
first  proposeii  |— and  it  is  hardly  necessary  to 
retort  to  an  anthoriiy  where  reason  is  mo  clear : 
yet,  1  am  happy  to  refer  to  the  illustrious 
name  ofVattell,  and  fond  of  this  occasion  of 
mentionang  it  with  deserved  veneration,  and  I 
hope  to  he  excused,  if  I  indulge  the  pleasure  of 
quilling  him,  with  some  lanity  perhaps,  when 
1  find  my  notions  graced  by  his  authority.  In 
Q.  10,  sec.  B.  1.  Your  lordship  will  find  him 
expressing  himself  in  these  words,  **  When  a 
nation  takes  possession  of  a  distant  conntry 
and  settles  a  colony  there,  that  country, 
though  separated  from  the  principal  establish- 
ment  or  OKither  country,  naturally  becomes 
m  part  of  the  state,  equally  with  its  ancient 
poaseseions.  Whenever  therefore  the  politi- 
cal laws,  or  treaties,  make  no  distinction 
between  them,  every  thing  aaid  of  the  ter- 
ritory of  a  nation  ought  also  to  extend  to  its 
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If  therefore  the  political  laws  areco-exten- 
aive  with  the  territory  of  the  state,  however  dis- 
johrad  in  space,  as  this  excellent  author  decides 
they  are,  then  every  constitutional  right  of  the 
aulQects  af  that  state  is  co-extensive  with  its 
territory ;  the  fumlaroental  laws  of  the  state 
are  equally  so,  and4)ersonal  liberty  and  private 
property  aKke  universally  protected. 

This  necessarily  follows  from  bis  general 
poailion;  but,  though  1  illustrate  my  argu- 
ment by  this  quotation,  1  do  not  shelter  myself 
nnder  any  foreign  aothority ;  nor  merely  umler 
aothority  of  whatever  growth :  I  appeal  to  the 
light  of  reason,  that  a  change  of  place  can 
never  merely  as  such  operate  a  foifeiture  of 
ongisal  social  rights.  True,  as  I  have  before 
said,  it  may  sometimes  suspend  the  enjoyment 
of  these  rights  under!  peculiar  circnmstances  of 
policy  ;  or  make  someoT  the  laws  of  the  parent 
steta  inapplicable  from  difference  of  sitnation : 
bot  the  mere  act  of  colonization  never  can  sus- 
pend, wbUst  the  operation  of  the  law  oontinaes 
praetieablei  far  iesa  ean  it  annihilate 
rigbta* 


Let  OS  now,  to  close  this  pert  of  the  argn. 
meat,  bear  the  legal  sothorities  of  our  owa 
country.  We  shall  find  the  general  learning 
of  Westminster- hall  coincide  m  ith  this  theory • 

In  filankard  and  Galdy,  3  Salk.  41 1,  lord 
Holt,  chief  justice  (says  the  reporter,)  and  the 
whole  court  with  him,  held  thus  : 

Ist,  la  case  of  an  uninhttbited  country 
newly  Touod  out  by  English  suhjects  ;  all  laws 
in  force  in  England  are  in  force  ihere. 

Sd,    Jamaica   being    conquered,    and    not 

1>leaded  to  be  parcel  of  the  kingdom  of  Eng- 
and;  the  la^s  of  England  did  not  take  place 
there,  nntil  declared  so  by  the  conqueror  or  his 
successors. 

The  first  point  expressly  maintalus  the  propo^ 
sition  of  Vattell,  and  his  majesty  has  put  Gre* 
nada  in  express  terms  upon  the  same  fuotinn^ 
with  "  the  other  colonies;"  therefore  all  the 
laws  of  England  (so  far  as  is  agreeable  to  that 
island)  are  in  force  there. 

But  further  as  a  conquered  country,  the 
conqueror  has  declared  that  the  inhabitaata 
of  Grenada  ahall  enjoy  the  laws  siid  constitu- 
tion of  England,  which  brings  it  within  the 
second  point. 

Ai^reesible  to  this  is  whst  is  reported  by  the 
master  of  the  rolls  in  3  P.  W.  75,  of  adetermi^ 
nation  before  the  kins:  in  council,  U|>on  an  ap» 
peal  from  the  foreign  plantations,  that  if  tbera 
be  a  new  and  uninhabited  country  found  out  bj 
English  subjects,  as  the  law  is  the  birth-right 
of  every  subject,  so  wherever  they  go  they 
carry  their  laws  with  them ;  and  therefore 
such  new  formed  country  is  to  be  governed  by 
the  laws  of  England,  then  in  being  when  they 
first  settled. 

As  to  the  second  point,  it  goes  to  be  sure  on 
too  large  a  ground,  in  supposing  conquest  gives 
a  property  to  the  conqueror  iu  the  people  con- 
quered. 

This  principle  is  taken  np  by  Mr.  Justice 
Blacksto^e  in  his  Commentaries,  w  bo  allows  the 
doctrine,  and  the  exceptions  to  it  which  he 
makes  in  general  are  such  as  result  from  the 
inconveniences  which  would  fsll  on  tlie  colony, 
from  a  general  adoption  of  the  lawa  of  the 
parent  state. 

Every  day's  experience  before  the  council 
warrants  this  principle :  the  laws  of  descent 
and  of  all  real  property  are  current  in  Ireland, 
and  in  every  plantation ;  in  every  part  of  the 
empire.  By  what  lawP  By  none  positive 
there;  but  as  a  necessary  consequence  of  the 
country  being  a  part  of  the  British  empire. 

If  tnis  be  so,  what  was  the  situation  of  Mr. 
Campbell  and  bia  countrymen  at  and  prior  to 
the  aoth  of  July  1764  ?  They  were  British 
subjects :  they  were  settled  in  a  new  ac<|nisi- 
tion  :  the  laws  of  England  were  practicable 
amongst  them :  no  peculiar  circumstaaces  of 
policy  required  the  suspension  of  them.  His 
majesty,  the  supreme  executive  magistrate  of 
the  state,  competent  to  decide  on  the  propriety 
of  introducing  the  laws  of  England  into  Gre- 
nada, has  declared  such  propriety  ;  has  intro- 
duced themt  Theti,byoecesaaryconieque&oe^ 
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tbey  were  entitled  to  them ;  they  wanted  no 
other  act  to  give  it  to  them  ;  and  Mr.  Melville 
was  only  to  hasten  in  the  performanoe  of  this 
duty,  to  put  their  conatitotion  in  act,  and  se- 
cure their  rights. 

By  what  mode  of  reasoning  then  am  I  to 
learn  that  his  majesty  had  at  this  time  a  legis- 
lative authority  over  the  island  of  Grenada  f 
To  make  temporary  regulations  on  a  sudden 
until  all  was  finished,  was  the  extent  of  his 
prerogative ;  to  impose  a  permanent  tax  was, 
as  1  submit,  illegal. 

This  argument,  founded  on  the  evidence  of 
facts,  anticipates,  I  think,  every  objection  that 
the  patent  to  Mr.  Melville  was  executory.  It 
is  against  the  words,  against  the  spirit,  against 
the  great  end  of  the  proclamations  to  suppose 
it  was.  The  Court  will  not  give  such  a  nar- 
row and  forced  constraction  to  n  public  grant,* 
founded  on  the  most  liberal  and  wisest  princi- 
ples of  policy,  and  upon  which  numbers  of 
British  subjects  have  nxed  their  settlement,  in 
confidence  of  all  the  righto  of  freedom  in  a 
eoontry  so  remote ;  a  construction  ill  adapted 
to  its  terms,  to  its  plain  scope,  and  to  the  ma- 
nifest reason  of  the  thing,  if  it  bad  been  a  ^ot 
not  to  a  nation  at  large,  not  to  British  subjects, 
to  Englishmen,  invited  to  settle  for  the  encrease 
cf  commerce,  but  to  a  single  private  individual 
under  any  circumstances.  Will  the  Court  in- 
tend that  it  was  the  design  of  the  crown  that 
British  subjects.  Englishmen,  should  be  called 
to  cross  the  Atlantic  by  the  reyal  voice  itself 
under  such  assurances,  and  when  tbey  arrive 
find  their  hopes  dependant  on  a  future  discre- 
tionary possible  grant  ?  It  is  sufiicient  for  me 
to  say,  by  the  patent,  and  by  the  proclamation 
of  the  26th  of  October,  nay,  by  the  very  terms 
of  surrender  and  the  general  treaty  o}'  peace, 
the  inhabitants  are  recognized  as  British  sub- 
jects: the  laws  of  England  are  recognized  as 
practicable  and  beneficial  to  the  island,  those 
wbo  were  there  and  those  who  should  afterwards 
resort  there  are  promised  the  enjoyment  of 
them.  From  that  admission,  this  mutual  con- 
tract, and  these  acts  of  the  crown,  I  draw  my 
argument,  and  thence  derive  the  rights  of  the 
colony  to  the  full  benefit  of  the  English  laws 
and  constitution. 

And  now,  my  lords,  from  the  consideration 
of  the  case  in  the  general  view  of  political 
theory,  and  from  aucb  authority  as  eminent 
writers  and  the  decisions  of  our  courts  of  law 
furnish  more  directly  to  the  point, ^I  proceed  to 
the  review  of  the  history  of  this  country ;  and 
I  trust,  that  the  account  I  shall  give  your  lord- 
ship of  our  several  acquisitions  by  conquest  or 
colonization  (in  which  latter  conquest  with  us, 
as  with  autient  Rome,  hath  always  terminated) 
will  abundantly  prove  the  antiquity  and  uni- 
formity of  my  general  argument. 

*  It  s^ems  that  in  public  granto,  the  rule  of 
the  civil  law  holds,  which  says—**  Beneficium 
imperatoris  quslm  plenissiro^  interpretari  debe- 
mus,"  though  our  law  adopto  the  contrary  in 
private  grants. 


I  have  spared  no  pains  to  inform  myself  of 
the  history  of  these  transactions ;  and,  atWr  a 
diligent  research  through  the  writings  of  Dr. 
Leiand  in  his  history  of  Ireland ;  of  sir  Johu 
Davies  in  his  discoveries,  and  the  case  of  Ta- 
nistry  in  his  reports;  of  Dr.  Harris  in  bis  Hi- 
bernia ;  and  of  Mr.  Molyneux  in  bis  contest ' 
with  Mr.  Carey ;  and  lastfy  of  the  noble  his- 
torian of  the  ag^e  of  H.  2 ;  1  trust  I  am  war* 
ranted  in  the  principal  facts  and  concioaions  I 
have  to  offer  concerning  the  histoi^  of  the  ac- 
quisition of  Ireland. 

I  shall  not  refer  to  the  books  by  pages,  ex- 
cept that  in  sir  John  Davies's  reports,  I  wonki 
wish  particularly  to  submit  to  your  lordship's 
notice  the  Srth  page  B. 

Ireland,  when  Henry  2  first  ascended  the 
throne  of  this  kingdom,  (1154)  was  divided  into 
many  small  states,  and  was  subject  to  all  those 
evils  and  convulsions  which  distract  savage, 
unpolicied,  and  divided,  countries. 

Deitnot  king  of  Leinster,  being  driven  from 
the  throne  by  bis  rebellious  subjecto,  solicited 
the  assistance  of  H.  S,  who,  covering  hia  am* 
bition  under  the  supposed  sanction  of  the  papal 
authority,*  and  taking  the  conquest  of  Ireland 
to  be  a  desirable  object,  readily  permitted  cer- 
tain of  his  subjects,  with  earl  Strongbow  at 
their  head,  to  land  in  Ireland,  and  to  engage  in 
the  enterprize  on  behalf  of  Dermot.« 

The  stipulations  were—in  case  of  victory 
Dermot  was  to  be  restored ;  and  in  return  a 
grant  of  lands  was  to  be  made  to  the  Englisk 
sulijects. 

The  event  was  prosperous ;  the  terms  on  the 
part  of  Dermot  were  fulfilled. 

King  Henry  went  over,  and  extending  the 
conquest  became  possessed  of  a  great  part  of 
the  south-east  of  Ireland. 

The  natives  whom  he  subdued  he  ruled 
with  the  rod  of  empire,  communicating,  aa  he 
thought  fit,  certain  privileges,  and  withholding 
others ;  and  making,  as  he  judged  necessary, 
certain  regulations :  but  those  of  his  subjects 
whom  he  found  settled  there,  he  recognized  as 
such ;  of  these  he  demands  the  performance  of 
the  feodal  services  ;  and,  as  a  necessary  conse- 
quence of  their  being  subject  to  the  obligations 
of  those  laws  of  England  which  were  in  force 
at  their  becoming  a  colony,  the  laws  of  £ng«- 
land  difitised  their  protection  over  the  colonists ; 
and  he  proceeds  to  secure  the  benefita  of  those 
laws  by  perfecting  their  constitution,  and  form- 
ing their  government  with  every  appendage  of 
English  iHiliry.  We  aee  him  dividing  the 
country  into  counties,  establishing  aberiflfs, 
erecting  courts  of  judicature,  eorporationa  and 
general  assemblies. 

Tbfs  account  surdy   furnishes  an  antient 

*  From  Pope  Adrian  the  4th,  whose  name 
before  his  accession  to  the  see  was  Nicholas 
Breakspear,  and  be  himself  was  an  English- 
man. The'  letter  authorizing  H.  2  to  conquer 
Ireland,  and  bring  it  to  the  obedience  of  St. 
Peter,  is  a  very  curious  one ;  it  is  dated  1154« 
and  may  be  seen  in  lord  L^ttelton's  bistpry. 
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mnil  illoftriom  inateiice  to  my  geoenl  ^rgn- 
ment. 

**  The  laws  of  England  are  communicated  at 
plearare  to  the  conquered  natives ;  but  result 
to  the  Euiijflish  colonists  as  a  necessary  oonse* 
queot:"  thw  point  is  most  elaborately  iliscussed 
by  Dr.  Leiand,  decided  by  sir  John  Davies  in 
page  37  ;  and  adopted  in  the  manner  I  state  it 
by  lord  Hale,  who  remarks  that  the  colonies  of 
the  Romans,  planted  in  conquered  countries, 
obser?ed  the  Roman  law;  and  takes  it  as  of 
course,  not  assigning  any  reason  for  it  or  ex- 
plaining tbe  manner ;  the  reason  lieiug  indeed 
the  necessary  nature  of  the  thing.  But  he 
givas  large  explanations  how  conquered  coun- 
tries may  have  their  laws  changed. 

I  own  the  great  authority  of  lord  Hale  does 
Bol  seem  to  agree  with  me  on  the  whole  in  tbis 
acxount  of  the  establishment  of  the  English 
law  in  Ireland,  in  the  book  just  quoted :  and  I 
am  aware  too  that  this  account  is  materially 
different  from  fihat  lord  Coke  lays  down  in  his 
1st  Institutes  141,  b.  and  in  Calvin's  case  7 
Rep.  as  if  tbey  were  established  by  king  John, 
ao(i  his  son  Henry  3,  and,  farther,  were  not 
the  efleet  of  colonization. 

This  striking  difference  engaged  me  to  trace 
tbe  subject  minutely;  and  as  tbe  learned 
writers  whom  I  have  followed,  bad  access  to 
the  archives  of  the  city  of  Dublin,  and  spent 
much  time  in  every  means  of  information,  1 
chose  to  follow  them,  as  my  leaders,  in  a  point 
of  history  which  tbey  had  made  tbe  subject  of 
their  particular  attention^  rather  than  the  great 
orade  of  the  law. 

The  subsequent  history  is  as  follows — and 
will,  by  stating,  shew  how  lord  Coke  fell  into 
his  mistake ;  for  such  with  deference  I  must 
call  it ;  and  such  the  facts,  I  think,  prove  it  to 
have  been. 

The  laws  of  H.  9,  being  too  much  neglected 
from  the  intercourse  between  the  English  co- 
lony and  the  native  Irish,  the  latter  obi^tinatel  v 
food  of  that  lend  custom,  as  it  is  called , 
tbe  Brehon  law,  of  which  there  is  much  said 
in  thecase  of  Taoistry  already  cited  :  and  this 
lavr  getting  ground  in  the  English  establish- 
ment, it  was  found  necessary  in  the  reign  of 
king  John  to  issue  a  proclamation,  commanding 
the  due  observance  of  the  laws  of  England  to 
hi*  English  subjects ;  and  king  John  himself 
went  over  to  Ireland  to  ioforce  obedience  to 
them.  And  king  H.  the  Sd,  his  son,  speaking 
of  his  father  as  having  "  ordained  and  com- 
manded" as  lord  Coke  take»it,  but  I  think 
more  consistently  with  history  <*  settled  and 
required  the  observance"  of  the  laws  of  Eng- 
land, which  had  been  already  established.  The 
letter  cited  by  lord  Coke,  from  whence  too 
this  is  quoted,  says  king  John  reduced  them 
into  writing,  and  at  tbe  instance  of  the  Irish. 
Jt  is  very  natural  to  admit  this,  without  sup- 
posing either  tliat  king  John  was  the  original 
founder  of  those  laws  in  Ireland,  oir  that  they 
srere  not  first  there  in  consequence  of  coloniza- 
tion. There  was  very  little  statute  law  at  that 
lime  i  and  it  might  be  thought  advisable  by 
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the  administration  here  at  that  time  to  digest 
the  common  law  of  England  into  writing,  tbe 
better  to  avoid  confounding  it  with  the  Brehon 
law ;  and  probably  at  the  request  not  only  of 
the  English  colonists,  but  of  tbe  wiser  and 
more  moderate  part  of  the  Irish  who  had  per« 
ceived  its  excellence.  But  however  fond  king 
John  or  his  son  might  be,  to  suppose,  that  king 
John  himself  was  the  founder  of  these  laws, 
(though  I  think  it  does  not  appear  that  either 
have  asserted  so  mncli)  there  is  no  ground 
from  facts  to  deny  this  honour  to  king  Henry 
the  second ;  but,  1  think,  abundant  to  tbe  con- 
trary :  and  at  the  same  time  i  think  there  is  the 
strongest  evidence  from  facts  and  reason,  not 
without  support  from  the  express  declaration  of 
great  authorities,  to  prove  that  they  were  ori- 
ginally introduced  not  by  conquest,  but  as 
rights  attendant  on  British  subjects  settlmg 
there  as  a  colony. 

What  is  stated  to  have  been  done  by  king 
John,  and  is  taken  by  lord  Coke  as  the  indul- 
gent act  of  that  king,  communicating  tbe 
laws  of  Engliind  to  the  Irish,  I  uke  it  was  no 
more  than  a  proclamation  enforeing  obedience 
to  the  Isws  already  established :  a  prerogative 
the  crown  may  exercise  this  day  at  London. 

Indeed  the  settlement  which  be  restored  waa 
farther  improved  under  king  John's  reign,  and 
enlarged  in  point  of  territory. 

The  same  poliey  prevailed  in  the  subsequent 
reigns,  and  we  find  king  Edward  the  first  sum- 
moning members  to  the  British  parliament  in 
the  third  year  of  his  reign,  for  the  purpose  of 
taxing  the  colony.  We  find  writs  returnable 
into  tbis  court,  the  Aula  Regis,  and  in  every 
instance  similar  protection  and  laws  to  the 
English  and  Irish  subjects. 

No  instance  more  similar  to  the  present  case 
of  Grenada  can  be  concetred :  and,  surely,  the 
politics  of  a  crovihA  infinitel?  more  ardent  to  ex- 
tend its  prerogative  than  thepresent  times  will 
allow,  shall  not  surpass,  in  aflording  protection 
to  the  subjects,  tbe  laws  of  this  day. 

The  next  instance  we  find  in  our  political 
history  is  that  of  Wales:  from  it  I  shall  derire 
strong  argument  in  support  of  my  general  pro- 
position :  and  in  this  1  am  yet  fartlier  satisfied 
that  I  proceed  upon  solid  ground,  as  I  find  the 
result  of  my  enquiries  to  quadrate  with  the 
opinion  of  the  Court,  delivered  in  the  ease  of 
the  king  and  Cowle. 

King  Edward  the  first  laid  claim  to  Wales, 
as  his  reodal  principality.  The  prince  refusing 
to  acknowledge  him,  he  treated  him  aa  his 
rebellious  vassal,  reduceilthe  country  by  arms, 
caused  the  prince  to  be  punished  as  a  traitor, 
and  took  upon  himself  the  immediate  sove- 
reignty. 

He  subjects  them  by  arms ;  but,  whatefer 
was  the  real  right,  having  subdued  them,  he 
recognizes  them  as  his  suojects  (he  could  not, 
indeed,  do  otherwise  upon  the  principle  which 
he  professed,  of  reclaiming  Wales  as  a  feoda- 
tory  state,  and  declaring  it,  as  he  does  in  the 
12th  year  of  his  reign,  to  have  been  before 
aubject  to  him  of  ieodal  right);  be  communi- 
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ettes  to  them  the  laws  of  England,  and  takes 
ewerjF  measure  to  seeare  to  tbem.  the  beiie6t  of 
the  enjojrmeol  of  those  laws. 

The  history  itself  of  those  times  (many  va- 
luable collections  of  which  are  to  be  ibuod  in 
Rvmer's  Fsedera)  pro? es  his  conduct  towards 
Wales  oot  to  ha?e  been  as  in  right  of  a  coo> 
queror  iadulgeotly  benefitiog  his  subjects,  hut 
IW  the  act  of  the  feodal  soVereigii,  and  at  the 
•ame  time  supreme  executive  magistrate  of 
this  country,  securing  to  his  subjects  that  |>ro* 
tectiott  which  was  their  doe,  in  return  for  their 
feodal  homage  and  services,  and  securing  it 
by  a  communication  of  the  Jaws  aud  consti- 
liitioo  of  Baglaad,  eonaidering  Wales  as 
voder  the  general  oompreheasioo  of  the  Bri- 
tish empire. 

Pursuing  his  msgnaoinuNis  design,  of 
vniting  all  the.adjacent  countries  to  the  realm 
of  England,  he  next  turned  his  thoughts  to 
Scotland :  and  the  history  of  the  town  of  Ber- 
wick, 80  fully  developed  by  your  hardship  in 
the  case  already  cited,  warrantSithe  like  obser* 
sration  as  oo  Wales.  He  claimed  Gotland  ex- 
jMressly  as  sovereigu  lord  of  the  fief,  and  go- 
verned it  as  a  part  of  the  great  general  fief, 
the  British  empire. 

The  reign  of  Edward  the  third  next  fur- 
ttiahes  matter  of  a  similar  nature ;  and  the 
ever  memorable  treaty  of  Bretigny  gave  that 
prince  an  opportunity  of  extending  his  empire 
upon  principles  which  had  animated  and  di- 
rected his  fore-runners. 

1  have  not  been  less  assiduous  in  examining 
the  aprings  of  his  government  over  those  coun- 
tries which  were  &us  csrled  to  him. 

f,  kave  pursued  this  enquiry  chiefly  through 
Ry  mer's  Foedera,  in  which  are  preserved  all  the 
etate  papers  from  the  treaty  of  Bietigny,  re- 
ipecling  the  conduct  4>fkiog  Edward  towards 
m»  dominions  squired  from  the  crown  o^' 
Fcanoe;  and  from  them  it  appears  most 
itrikiogl^  bow  umform  he  was  in  following 
those  principles  of  governmeot,  which  had 
lieen  pursued  hy  his  predecessors  Henry  the 
ffcond  and  Edward  the  first. 

Penmit  me,  however,  m  this  place,  to  men- 
tion the  sources  from  whence  I  extract  the 
iiistory  I  am  about  to  give.  Besides  Rymer, 
D'EwesJooruais;  Notitia  Parliamentaria,  Co. 
4  inat.  title  Calais,  tlie  year  book,  20  H.  6,  1 
R.  3,  and  Rot.  Pari.  50  E.  d. 

As  a  preliminary  observation,  I  would  beg 
of  your  lordship  to  remember,  that  hy  much 
itlie  greater  pact  of  the  country,  thus  ceded  to 
king  Edward,  wu  claimed  hy  iiim  under  a  very 
different  title  from  that  of  an  appendage  to  the 
crown  of  Euglaod. 

So  much  as  he  claimed  as  in  foreign  right, 
ibia  he  erected  into  a  principality,  and  conferred 
It  upon  bis  illustrious  son  Edward  the  black 
prince,  by  the  title  of  prince  of  Aquitaine.  To 
this,  which  was  much  the  greater  part,  he 
communicated  a  constitution  totally  different  in 
Ibrra  and  principle  from  the  English  govern- 
ment, allowing  unbounded  powers.«f  soverciirn- 
ty  to  his  eon,  and  sudh  •■  the  jEnglisb  natioa 


could  not  have  borne :  but  as  these  conntriee 
were  cUtimed  by  the  king,  as  duke  of  Nor- 
maudy,  heir  to  the  house  of  Anjou,  and  fo  the 
crown  of  France,  through  his  mother,*  this 
nation  did  not  concern  itsolf  what  powers  he 
assumed,  with  regard  to  the  couutries  whicli 
he  did  not  hold  or  churn  to  hold  as  part  of  the 
realm  of  England  ;  as  the  feodal  aovereiga  of 
those  he  ^cteo  agreeably  to  their  laws,  and  to 
the  powers  wbidi  they  allowed  their  prince  ; 
the  sulijects  of  this  country  had  «o  right  to 
interfere. 

.  But  with  regard  to  Calais  the  case  was  dif- 
ferent: Cakiis  he  had  conquered  M  k'mg  of 
England  ;  and,  having  turned  the  former  in- 
habitants out  of  their  possession,  he  invites  his 
own  subjects  of  England  to  colonize  Ihereiu. 

Herein  we  find  every  principle  of  law 
adopted  ;  the  inhabitants  participating  in  everjr 
security  the  English  constitution  afforda :  writs 
of  error  returnable  into  tiiis  court ;  membere 
representing  the  people  of  Calais  in  the  Eng- 
liin  parliament. 

How  striking  is  this  distinction !  Over  conn* 
tries  obtained  by  conquest,  and  claimed  by  s 
different  title  from  that  of  king  of  EngUad,  he 
exercises  an  authority  according  to  t£e  title  he 
claimed,  very  different  from  the  autAMirity  of  a 
king  of  England :  over  the  countries  acquired  to 
the  crown  of  England,  and  inhabited  by  English 
subjects,  he  claims  to  himself  no  otlier  power 
than  the  lawful  prerogative  of  a  king  of  £ng« 
land. 

This  lively  disUnctwn,  first  adopted  by  H. 
2,  and  continued  by  H.  3,  at  this  time  prevaihi 
between  any  Americsn  plantatiou  and  the  elec- 
torate of  Hanover.  To  the  former  all  preroga- 
tive writs  will  run,  as  to  the  counties  palatine 
of  Chester  and  Durham ;  over  the  latter  what 
power  has  your  lordship,  the  great  seal|  or  the 
parlismentf 

The  history  of  t'jis  country,  then,  as  to  the 
political  government  of  the  lands  ceded  by  the 
treaty  of  Bretigny,  joined  with  the  Ust  obser- 
vation respecting  Hanover,  furniahes  additional 
Kroof  to  those  of  Ireland,  Wales,  and  Scot- 
ind,  already  mentioned,  and  enereases  the 
weight  of  evidence  from  felie  experience  of  the 
nation  corroborating  this  argument  in  a  series 
of  ages. 

Hitherto,  my  lord,  I  have  endeavoured  to  pe* 
netrate  pretty  far  into  the  ancient  history  of 
England,  to  which  the  nature  of  the  question  di- 
rected me,  as  it  depends  on  the  law  of  empire, 
evidenced  by  hietorical  iacts ;  and  as  no  evi- 
dence of  this  occurred  to  me  so  proper  and 
unexceptionable  on  this  occasion  as  the  history 
of  our  nation,  in  which  i  purpose  to  advance  a 
step  farther  yet :  and  here  a  modem  edifice 
presents  itself  to  view,  much  worthy  of  obser- 
vation, not  only  for  the  beauty  and  order  of  its 


*  Who  was  aister  to  Charles  1e  Beau,  and 
upon  Edward's  construction  of  cbe  Salique  law» 
as  excluding  feouiles,  but  nottlie  descendants  of 
females,  he  was  entitled  by  descent  througb 
his  jnotber  isabtd  to  the  crown  of  Fnuice. 
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Unietiire,  and  the  analofy  of  Hs  fnm%  to  tlie 
najcvtic  fabric  of  oar  owo  andcDt  oonttitutioo, 
bat  parliciiJarly  vpoD  Ibia  oocanon;  becauie 
10  all  tboM  rapcelii  an  cxamioatioo  of  it  will 
eoDtrilmte  mocb,  if  I  am  ndt  d«cetYed»  to  a  clear 
discerooicm  of  the  loerils  of  the  preseot  cause : 
the  obiect  to  which  1  am  alluding  is  the  Ame- 
rican  eolooiee. 

America  baa  beeo  called,  in  a  Hcnte  totally 
diflereot  from  what  ir  meant  bv  the  saaoe 
ipordfl  when  applied  to  England,  the  dominion 
of  the  eiown.  The  Americans  baTC  been  i»n- 
sidered  as  a  people  of  a  different  political  spe- 
dea  from  the  English ;  and  ha?e  been  called 
creatures  of  the  king.  Their  rights  have  been 
said  to  have  been  derived  from  their  charters ; 
and  it  is  probable  the  roisapprebea^ion  of  this 
psirticular  has  produced  thisTery  cause.  Since 
it  is  the  first  in  which  the  priuciples  of  colony 
law  have  been  investigated,  it  is  my  duty  to 
slate  those  principles  very  mihntely,  and  en^ 
deavour  to  rescue  them  from  misrepresentation 
and  mistake. 

Te  do  this  I  must  beg  leave  to  draw  your 
lordships' attention  to  one  great  leading  con- 
stitutiooal  principle.  The  crown  by  its  pre- 
rogative may  execute  any  plan  whereby  the 
Jews  o/  the  country  may  be  promulgated  or 
enlbrced,  cpmmunicated  or  secured  to  the 
anl^ecta  of  the  empire. 

And  the  crown  not  only  may,  but  it  is  a 
branch  of  the  executive  trust 

Founded  on  this  principle,  the  right  of  i»* 
auiiig  proclamations,  of  incorporating  bodies 
jioliuc,  for  the  purpoees  of  municipal  jurisdic- 
lioD,  erecting  tribunal,  and  constituting  coun- 
tiea  palatine,  may  strike  your  lordships  ;  and 
certainly,  on.this  principle,  the  American  con- 
atiitttions  have  been  settled. 

There  is  not  a  sioglt*  clause  in  any  charter 
which  can  impueu  this  idea ;  but  every  part  of 
them  holds  out  the  most  conclusive  evidence  of 
their  being  legal  acts  of  prerogative,  for  the 
purpose  of  securing  constitutional  rights  to  our 
fellow  subjects  in  distant  parts  of  the  empire. 

The  charters  do  not  *iefioe  rights,  nor  esta- 
blish laws,  nor  give  any  other  directions  than 
merely  for  the  tbrmal  establishment  of  an  in- 
temsl  legislature  aud  government. 

Why /then,  shall  it  be  argued  that  the  rights 
of  the  oolooies  are  emanaiions  of  the  royal 
bounty?  Mot  a  single  constitutional  right  is 
graoied  by  charter ;  and  yet  every  constitutional 
right  is  admitted  to  be  the  birth-right  of  the 
Americana,  The  idea  of  the  contrary  is  too 
frivolous  to  be  ar^^ued  in  this  place ;  and  per- 
haps my  contendwg  against  i%  was  therefore 
unnecessary. 

lu  geuml  I  conclude,  and  propose  it  as  a 
great  constitutional  truth,  that  the  American 
oharters  aud  patents  are  accommodated  to  pro- 
tect the  anterior  rights  of  the  colonists,  and 
not  to  convey  those  rights,  as  dependent  on 
thuse  charters,  and  derivative  from  them. 

The  colonies  in  America,  it  is  well  known, 
fall  under  a  threefold  description ;  first,  pro- 
prietary granUi  aa  Pwniylvaiua  and  jllarj* 
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laiid ;  ieoottd,  charter  goremmentSy  as  tha 
ftlaasachoset's  bay ;  third,  provincial  establish* 
meats,  as  Carolina  and  most  others.  In  ori- 
ginal prinoiple  the  government  is  in  all  tha 
same,  though  somewhat  different  in  external 
form. 

The  first  sort  may  be  assimilated  to  conn* 
ties  palatine,  the  second  to  municipal  corpora- 
tions, the  third  sort  area  species  by  themselves, 
aa  to  their  external  constitution  ;  all,  however, 
flow  from  the  principle  1  stated ;  all  tend  to 
secure  to  the  subject'  the  enjoy ikient  of  the 
laws  of  England ;  all,  in  the  very  nature  of 
their  establishmenti,  shew  that  the  rights  of 
the  colonies  are  inherent  and  innate,  not  deri- 
vative, t>r  com  mnnicated  by  charter. 

But  here  I  expect  I  shall  be  told  that  the 
clearest  argument  possible  will  rebut  me.  The 
objection,  if  it  shall  be  made,  has  the  sound  of' 
something  material,  and  therefore,  rather  than 
to  be  tliought  either  to  have  overlooked  it,  or 
to  have  feared  it  more  than  I  can  persuade  my* 
self  J  ought,  1  will  now  offer  to  meet  it. 

It  u  certain  that  in  the  early  charters  grant- 
ed to  America  the  king  reserves  to  himself  ai\ 
appeal  to  him  in  council,  in  the  last  resort  ^ 
and  from  hence  the  ultimate  judicature  has 
been  usually  understood  to  be  in  the  king  per-* 
sonally,  and  not  aa  in  right  of  the  crown  of 
Enghind,  nor  through  his  courts,  as  to  British 
subjects.  From  this  circumstance,  I  suppose, 
it  will  be  contended  that  the  king  is  sovereign 
of  America,  not  as  king  of  Eughmd,  but  per- 
sonally ;  and  the  colonies  are  not  governed  by 
laws  like  Ireland,  Wales,  and  Berwick,  derived 
to  the  inhabitants  in  consequence  of  their  being 
subjects  of  the  British  empire ;  but  are  like 
to  Jersey  and  Guernsey,  which  belong  to  tha 
king,  and  not  to  the  crown.  Hence  the  ar- 
gument would  be,  that  all  the  colonies  of  Ame- 
rica are  dependent  on  the  king,  not  as  head  of 
the  general  constitution,  but  in  a  very  different 
relation,  and  my  general  prindple  would  ha 
much  affected. 

To  obviate,  all  this,  1  need  only  desire  it  to 
be  remembered  that  such  a  circumstance  caa-r 
not  alter  oenstitotional  law,  or  the  principles  of 
the  law  of  empire ;  not  even  if  it  stood  clear 
and  unimpeacned  by  that  which  I  conceive 
will  most  completely  reprobate  it,  the  extreme 
art  with  which  it  was  introduced  into  the 
charters,  and  the  prevailing  policy  of  the  timea 
when  it  was  first  conceived ;  I  mean  the  policy 
of  king  James  the  first. 

The  first  charter  was  granted  to  the  Vir- 
ginian adventurers,  in  which  this  reservation 
does  not  appear.  In  all  the  other  charters  it 
certainly  docs ;  and  this  is  oiling,  1  apprehend, 
to  the  extreme  anxiety  of  James,  whose  fa- 
vourite idea  it  was,  from  the  first  moment  in 
which  he  ascended  the  throne,  to  consider  every 
part  of  the  British  empire,  not  immediately 
within  the  actual  limits  of  England  in  respect 
of  local  situation,  as  holden  of  himself,  and  not  - 
as  component  members  of  one  great  epopire,  at 
the  head  of  which  he  stood  as  sovereign,  in 
right  of  the  crown  of  England,  therein  directly 
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invertUig  the  prtnoipled  and  prabtictt  of  H.  2, 
^(1.  1,  Ed.  S,  and  other  princes,  his  prede- 
cessors. 

To  prore  this  there  pre  many  remarksMa 
passages  in  the  history  of  those  times.  The 
first  is  mentioned  by  lord  Vanghan,  as  being 
coram iioicated  to  him  by  the  great  Mr.  Selden. 

King  James  asked  Mr.  Seidell,  whether  Ire- 
land (at  that  time,  as  your  lordships  know,  the 
subject  of  much  political  speculation)  might  not 
be  considered  as  belonging  to  him  personally, 
as  the  heir  of  the  conqueror  thereof;  that  the 
lands  therein  might  be  taken  to  be  bis  own, 
and  the  Irish  themselTes  as  sul^ngated  to  the 
laws  of  conquest^  and  of  codrse  not  entitled  to 
the  rights  of  Englishmen,  nor  to  be  considered 
As  members  of  the  same  commnnity,  iNit  de« 
pendent  on  his  will,  and  beholden  to  his  in- 
dulgence? 

Mr.  Selden's  opinion  will  be  mentioned  by- 
Itnd-by:  it  is  not  reported  in  Vangltan,  bnt 
that  learned  judge  himself  ^  there  decides 
against  the  king  $  **  That  it  cannot  be  reasona- 
bw  to  make  the  superiority  only  of  the  king 
and  not  of  the  crown  of  England."  In  the 
ease  of  process  into  Wales  my  lord  Vaughan 
uses  this  expression ;  and  adds,  the  practice 
lias  always  been  accordingly,  as,  aays  he,  is 
ihifiiliarly  known  by  reyersal  or  affirmance  of 
judgments  given  in  the  King's-benob  in  Ireland 
m  the  Ring's  bench  here;  which,  be  oor- 
tmues,  is  enough  to  prore  the  law  to  be  so  in 
other  subordinate  dominions. 

And  in  the  case  of  Craw  and  Rsmsay,  it  is 
decided  that  Ireland  and  the  plantations  are 
holden  of  the  crown  as  the  soverei^  of  the 
British  empire ;  and  the  like  distinction  which 
I  took  befbre  between  Anjoo  and  Calais  is  made 
by  the  lord  chief  justice.  The  saua  case  is 
reportedvin  Ventris. 

But,  to  return  to  king  James :  another  re- 
markable anecdote  of  his  notions  of  govem- 
teeot,  to  the  same  point,  is  to  be  found  in  the 
Journals  of  the  House  of  Commons.  It  ooours 
In  many  places,  but  particularly  in  the  Joumal 
of  the  85th  of  April  1621. 
^  A  bill  was  brought  into  paritament  for  the 
fiberty  of  a  free  fishery  on  the  banks  of  Ame^ 
ties,  at  that  tim^  in  general  called  Newfound- 
had. 

Government  seemed  extremely  nnwillnig  to 
flnffer  parliament  to  meddle.  Hays  Mr.^fieore- 
t^— I  take  it  from  the  Journals— «  What 
bare  we  to  do  with  America  f  They  are  planta- 
tions ;  they  belong  to  the  king.'^  But  good 
Old  sir  Edward  Coke,  Mr.  Selden,  Mr.  Brooke, 
and  other  sfreat  men,  reply  indignantly.  What ! 
when  the  King  grants  letters  patent  to  them 
finder  the  great  seal,  are  they  not  part  of  the 
tepire,  and  shall  not  we  interfere  f 

These  observations  shew  the  prevailing 
policy  of  ttiose  times.  And  aile  we,  then,  to 
wonder  that  tlie  right  of  ultimate  judicature 
.  should  be  Maimed  by  the  king,  and  that  be 
ahouM  artfully  introduce  into  charters  a  reser- 
vation of  it.  A  reservation  indeed  superfluous, 
if  ihecebad  been  siieh  a  right  in  the  king  psf^ 


sonaily  (  and  of  no  efieet,  if  thisre  was  noawcli 
right ;  for  ttien  tberesefvsiion  could  not  ereaSa 
it,  contrary  to  the  pnacipleo  of  tkm  oenstitii* 
tion.  •  fieaervati^,  ut  et  protestatio,  nan  focit 
^jnssedtuetsr.'  We  see  what  Mr.  Belden, 
what  the  parHaasent  at  that  time  tbongteof  it ; 
wbat  lord  Vaughan  afWrwards;  what  the  prac- 
tice of  some  of  the  greatest  antecedent  kings  ; 
whU  the  doctrine  of  the  boobs ;  what  the  ex- 
perience of  nations ;  what  the  testimony  of 
a^  ;  what  reason  itself  apeaks ;  all  conow* 
ring  that  all  the  parts  of  the  Britbh  emphne  are 
UB^r  one  constitution,  and  have  aH  tbe  rights 
and  immunities  wbieli  result  from  that  consti- 
tution. The  intrigues,  therefore,  of  kin^ 
James  must  not  weigh  against  natural  reason, 
political  theory,  legalauSiority,  and  tbe  prin* 
eiples  of  the  constitution.  *  Nemiiii  Koet  quod 
'  non  per  leges  licet.'  The  gentlemen  who 
first  went  to  the  American  settlements,  in  agea 
when  the  principles  of  politioal  theory  were 
scarcely  known  to  tbe  most  refined,  might  not 
foresee  the  tendency  of,  and  therefore  might 
unwiUmgly  submit  to*  tliisdaim  df  king  James. 
But  on  any  consideration,  knowingly  or  un- 
knowingly, they  conld  make  no  concession  to 
the  prii^odice  not  bbly  of  their  own  constitution, 
but  with  it  of  ours.  • 

If  ever  that  question,  ef  the  relevaiicy  of  n 
writ  of  error  from  any  settlement  of  the  western 
world,  shall  Qome  into  litigation  in  this  court, 
and  it  should  fall  to  my  lot  to  angue  it,  I  hope  f 
shall  then  know  my  duty,  and  what  to  saj 
upon  it.  I  hope  I  shall  prove  that  the  juris* 
diction  of  the  King  in  ootinoil,  as  tbe  ultimate 
judicature,  is  unconstitutional  and  vmd ;  but  if 
tbe  experience  of  a  century  and  a  hdf  shall 
be  then  beM  to  outweigh  arcumente  founded  iift 
principle,  your  lordships  wiU  sajTy "  Ttie  e»e* 
rience  supports  though  the  principte  denies  it,'* 
and  will  take  care  tMt  neitber  then  nor  now  it 
shall  be  carried  forther,  and  ai^gue  fVom  a  peoo- 
Kar  judicial  authority,  uppn  wtiatevcr  gronnd» 
supported  however  by  precadtvt  if  supported, 
to  a  legislative  authority  supported  by  no  pre- 
cedents I  and,  1  beg  leave  to  submit,  not  war- 
ranted by  the  principles  of  the  constitutipn* 
To  meet,  however,  tlie  conclusion  which  might 
be  attempted  to  Ins  drawn  ft'om  this  daim  of 
nittmate  judicature  in  council,  I  have  beea 
drawn  insensibly  into  this  lei^h  of  discus- 
skm— The  occasion  must  be  nvf  apology; 

I  return  now  to  conclude  with  the  itnmediato 
point  before  the  Court.  Andin  this,  on  what- 
ever ground  I  consider  this  eausc,  whether  in 
the  ^neral  view  of  reason  and  ex^cvienoe,  the 
opinion  of  eminent  writers  of  foreign  nations  ; 
the  learning  of  Oiir  books;  the  prindples  of  the 
law  of  empire ;  the  history  and  experience  of 
this  country  for  ages ;  whether  as  to  this  par- 
ticular islaud  of  Grenada,  on  tfie  terms  of  tbe 
surrender,  the  treaty  of  peace,  or-  more  especi* 
ally  the  proclamations  and  patents-;  whether 
on  the  gnnt  principles  of  our  coostttotion,  or 
the  principlea  of  natural  justice  and  equity  ; 
ou  all,  on  any,  on  every  ground  I  draw  tbia 
ooBukisiooi  thai  OB  tbe  SOtb  ef  July)  iT64n  bit 
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wiritt  M  wise  tnlilled,  by  (ho  prero* 
|pft£re  of  the  «rowD  of  £oglandy  to  unpufe  the 
doty,  ef  foor  and  a  half  per  oent.  ki>  maaner 
Mni  forai  aa  is  kid  ia  the  deoUration,  adnitted 
bjr  the  defendaol'a  pleay  and  foond  hy  the  ?er- 
dict:  aticb  being  aa  act  of  legiatatioo,  and  re- 
IMignant  t»tbe  aciiieiplea  of  that  goreraineiit  to 
whieh  the  iahabiianta  of  that  igtaoA  were  at 
thai  iMtto  entitled,  and  nhieh  beloo^ed  partt- 
cnlarly  to  Mr.  Campbell,  the  plaintiff,  a  natii- 
rml  bom  sal^eot  of  the  crown  of  Great  Britain, 
foand  eo  and  dedaredify  the  Terdiet,  and  was 
Jiis  bj  e? ery  right,  secured  to  him  by  every 
sanction. 

And  while  I  bate  tbos  oooteoded  for,  and,  I 
hope,  established  my  client's  ioteresT,  I  further 
tmsl  that  this  genend  review  of  our  coo^itu- 
tiott,  Mul  of  the  mstory  of  oar  coontry ,  crowned 
by  the  dedsien  of  this  court,,  will  warrant  me 
in  saying  of  Britaio  what  the  Roman  orator 
boaita.ot  Rome:  *Alim  nationes  senritutom 
*  pati  possmit ;.  popoli  Roman!  propria  libertas.' 
Cieeroois  Philip,  6ta. 

Mf.Wallau^  for  the  defendant.— The  qoeoT 
lioo  upon  the  special  verdict  is,  whether  the  im- 
post or  costofD  of  four  and  a  half  upon  the  ex- 
ports of  the  island,  in  the  maooer  tbund  by  the 
verdict,  was,  onder  the  eiionmstances  in  which 
that  »lan4  then  stood,  at  the  time  of  the  impost, 
daly  and  legally  imposed  by  the  crown,  or 

BOt? 

iHr»  Afleyne  not  having  gone  into  the  jifpnte 
of  the  authority  and  prerogative  of  the  crown 
at  any  time  to  make  proclaYnations,  but  exa* 
nsiniog  the  nature  of  this,  and  contendiog  that; 
whatever  might  be  the  state  of  the  island  before 
that  period,  it  was  incompetent  to  the  king 
from  that  time  to  give  any  laws  whatever  to 
the  island  of  Gosnada,  (for  if  any,  there  is  no 
doobt  of  taxation)  this  has  relieved  me  from 
laying  before  your  lordships  the  rights  of  a 
kjng  of  this  eowitry  over  a  cooquered  cooatrr. 

what  thoae  rigte  are  is  a  principle  not-only 
of  the  law  of  nations,  but  has  been  recognized 
wherever  it  es«»e  under  considsration,  even  by 
the  jadges  of  this  ooimiry ;  by  aeto  of  stoto, 
and  historians  ;  add,  in  one  great  instonoe,  de» 
elared  by  all  the  jadgea.  In  Calvin's  case  it  is 
iceogniaed  that  the  rif  hto  of  conquest  do  be« 
long  to  the  king:  and  tlie  rigiits  of  con- 
'  qoest  are  in  that  ease  extended  farther  than  I 
wish  they  sboald  be  understood;  but  thus 
much,  I  mkaitv  they  necessarily  give^  a  legisi> 
lativaaathority.  It  is  not  now  as  formerly, 
that  the  conquerors  gain  captives  and  slar«^ 
and  absolute  dominion,  but  now  the  oonquerar 
ahtains  a  jusi  dominion,  under  due  restrictioos, 
aad  natead  of  shwes  be  acquires  sub|ecls.  Not 
a  propriety,  as  in  goods^  but  an  authority,  as 
aver  men,  ressonaUeaod  still  free. 

The  effect  oi!  the  letters  patent  is  not  to  alter 
the  oondition  of  the -island :  it  is  only  to  mise 
aartaiB  duties  raiacd  there  by  the  French  king, 
and  pakl  tothekiag  of  Engtond  foy>the  island 
af  Barbadoesaad  the  other  Leeward- islands ; 
kvt  tk»  9tty  thiag^is^ohis  it  teeMji^lTH 
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when  it  should  have  been  October,  1763,  or 
thereabouts. 

Ldrd  Manijield,  It-  wss  after  the  procla- 
mation and  commiastOD ;  for,  I  think,  the  pro- 
clamation was  in  October,  1763 ;  the  comroiS^ 
sion  in  Aptll,  1764 ;  and  this  is  in  July :  so  it 
issfl^rbotb. 

Mr.  Wallace  oontimied— The  patent  is  car« 
ried  out  by  the  governor.  At  the  time  he  tekes 
Upon  him  Ihe  office  of  governor  he  promnlges 
this  tax :  his  first  office  as  governor  is  to  pro* 
mulge  it.  Now  the  question  is,  whether  the 
l^ing*  by  (his  prochnnation,  meant  immediately 
to  waive  the  righto  he  bad  as  conquieror  of  the 
island,  or  at  a  tuture  period,  when  the  state  and 
circumstances  of  the  island  would  admit  of  a 
legislature:  when  that  woqiil  be  was  very  ua* 
certain.  J  n  fact,  it  does  not  appear  that  the 
first  asseflttbly  mel  eariicr  than  the  latter  end 
of  the  year  1765,  (about  a  year  and  a  half 
from  the  date  of  the  letters  patent)  nor  does 
th^  verdict  find  that  an  'assembly  could  tava 
met  sooner. 

The  proclamation  begins  with  a  general  di« 
rection  to  his  majesty's  four  governments,  by 
name  of  Quebec,  East  Florida,  West  Florida, 
and  Grenada.  Tbeb  the  assomUy  of  Grenada, 
as  td  that  part  of  the  proclamation  upon  which 
this  case  turns,  is  to  meet  «*  ss  soon  as  the  state 
and  circnmstences  of  the  island  will  admit.'* 
Is  it  conceivable  that  in  the  mean  while  the 
king  meant  to  divest  himself  of  his  right  of 
legislation?  There  is  no  such  declaration 4  it  is 
impossible  there  can  be  such  a  constrnctioa. 

If  the  king  had  not  continued  a  right  of 
making  laws  nefore  the  period  of  their  having 
a  legislature  of  their  own,  who  was  the  legist 
later?  Here  is  so  relinquishment  on  the  pert 
of  the  crown  in  the  mesn  while ;  btit  when  an 
assembly  meeto,  the  crown  will  hsnd  over  lim 
powers  of  legislation  to  that  assembly. 

It  is  necessary  in  these  distinct  codntriei  to 
provide  legislative  constitntioas  within  them- 
selves, when  circnmstences  will  admit;  thdy 
cannot  be  govemeil  by  ordinances  or  acts  of 
parliament  made  for  all  cases  and  insunees 
whatever.  The  best  judges  what  laws  arc 
nceessary  and  proper  for  the  peace,  tranquil* 
lity,  and  good  order  of  the  island,  are  the  per- 
sons locally  resident ;  therefore  it  is  neceSMfiy 
some  legiMtoi^  of  this  kind  should  be  esta- 
blished:  but  till  it  be,  of  necessity,  every  ordef 
of  the  king  must  be  ofawrved  by  the  governor  n 
and'the  people. 

BotMr.  Alleyne  has saidthe  king  has  waived 
the  right  of  conquest,. hy  introducing  coons  of 
judicature ;  and  that  it  is  a  part  of  the  benefit 
of  the  introduction  of  the  law)i  of  Bngland,  that 
all  the  laws  of  the  country  not  agreeable  to 
these  musthe  abrolfated. 

it  is  not  usual  in  these  times  to  take  oon«* 
quoted  nattons  und^  protecfioo  upon  theni 
terms  :^  and  as  it  is  unusual,  so  I  fliid,  in  tba 
opinion  of  Grotius,  it  would  rather  be  harsll 
and  rigorous  than  iodolgant  Your  tordship 
williMMibv  that  to  flyvit  i»  Mttal  to  suffer 
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the  infaabitante  of  a  cooDtry  conqoerad  to  -poa- 
aess  their  owd  laws,  unless  they  are  abaolately 
neceasary  to  be  abrogated,  for  the  aecority  of 
the  conquering  state.  And  similar  ia  the  opi- 
nion of  Puffendorff. 

Would  it  be  for  the  aecurity  of  the  conquer- 
ing state  to  introduce  so  dangerous,  so  total,  so 
vnnecessarv  a  change ;  to  alter  the  whole 
course  of  to«r  law  ofproperty,  by  iotrodncing 
the  lair  of  £n^land  to  them,  a  peculiar  law  of 
descent,  diflfering  from  all  other ;  intricate  and 
complex  modes  of  conveyance;  a  new  foreign 
vnknovo  law ;  its  ?ery  lanufuage  unknown  to 
them ;  by  which  those  rights  which  have  been 
the  eubject  of  contract  must  be  devested; 
owners  under  a  fair  title  dispossessed  of  their 
^tates;  settlements  in  consideration  of  mar- 
riage overthrown,  for  want  of  the  foroia  easea- 
tially  required  in  our  law. 

1  conceive  nothing  more  can  be  .ineant  than 
that  civil  and  criminal  justice  according  to  the 
laws  of  England  were  to  be  introduced,  for  the 
punishment  of  public  offences,  and  the  redreaa 
of  private  wrongs;  and  as  far  as  might  be  for 
the  pretention  of  botb,  in  which  the  mode  of 
trial,  of  conviction,  and  the  whole  legal  pro- 
cesa,  is  the  common  benefit  to  all.  *  Lex  An- 
gliflB  est  lex  misericordiee.' 

The  lenity  and  excellence  of  bur  criminal 
lawa  is  known  throughout  the  world :  more 
had  been  burthensome;  these  were  expedient 
and  neceasary. 

Mr.  Alieyue  has  compared  the  aitoation  of 
thia  country  with  the  other  dependencies  of 
the  crown,  particularly  with  Ireland. 

It  ia  true  my  lord  C;oke  held  an  idea  of  the 
lawa  of  Ireland  being  eaUblished  there  by  an 
Irish  parliament ;  but  in  thia  he  waa  aingiilar ; 
nor  do  1  think  the  idea  of  their  having  been 
eatablished  there  through  the  medium  of  an 
Eogliah  colony  ia  less  uncommon,  or  promisea 
more  aucoesa. 

In  Calvin'a  case,  before  the  chancellor,  and 
all  the  judgea,  the  case  of  Ireland  is  put  aa  one 
of  the  conquered  countries,  and  the  title  of 
Henry  the  aeoond  waa  accordingly  king  of 
England,  and  lord  of  Ireland,  Ice.  distinguish- 
inglbetween  the  title  by  right  of  conquest  and 
hia  title  as  king  of  England.  And  king  John 
gave  them  lawa  as  a  conqueror,  and  not  by  act 
of  parliament,  and  this  plainly  appeara  in  Yen- 
tns,  in  the  caie  cited  by  Mr.  Alleyne,  where  it 
ia  expressly  laid  down,  on  the  authority  of  thi«e 
of  the  judges,  that  Ireland  was  a  conquered 
country,  and  in  king  Henry'a  time  remained 
governed  by  its  own  laws,  and  ao  continued  till 
his  successor,  king  John,  in  the  12th  year  of 
hia  rei^o,  by  charter,  and  not  by  act  of  parlia- 
ment, mtroduceil  the  English  lawa. 

But,  if  your  lordship  had  found  that  eren  by 
act  of  parfiament  the  lawsof  Engknd  had  been 
introduced  into  Ireland,  would  the  least  in- 
ference have  folk»wed  that  the  king  atone,  by 
hia  legislative  authority  over  a  conquered  coun- 
try, could  not  have  introduced  them,  or  others, 
if  he  had  seen  expedient  f 

Neither  Walca  MNr  Benrick-ajpoB-Tweed  do, 


aa  I  conceive,  apply  to  the  present  qneatioo. 
They  were  not  pretended  to  be  bolden  in  right 
of  conquest,  but  as  immediate  fiefii  under  the 
crown  of  England,  on  the  terma  of  the  aame 
feodal  protection  and  obedience  by  which  Eng^ 
land  itaelf  was  then  held,  and  aa  membera  re* 
united  to  the  entire  original  fief;  for  that  was 
the  claim,  whatever  was  the  fact.  Nothing 
like  this  can  be  dreamed  couoeming  Grenada  ; 
no  dependence  op  England  or  Great-Britain 
till  the  late  cooqueat  And  by  all  the  difference 
between  what  is  claimed  as  a  re-union  and 
what  can  only  be  claimed  as  a  new  acquisition, 
by  right  of  arms,  the  cases  differ. 

Indeed,  not  relying  on  this,  it  haa  been 
thought  necessary  .to  endeavour  a  compariaon 
between  the  case  of  this  bland  of  Grenada  and 
the  American  colonies,  of  which i  in  general, 
the  rise  is  known  to '  have  been  from  new  dia- 
coveriea  of  uninhabited  countries,  in  which  the 
discoverers  were  encouraged  to  aettle  by  charter 
from  the  crown.  No  pretence  of  conquest: 
they  could  not  live  without  laws ;  they  could 
find  no  laws  in  an  nninhabited  country  ;  what 
laws  should  they  have  theii,  but  the  lawa  of 
England  f 

But  is  this4he  case  of  a  country  already  set- 
tled, where  they  find  a  people  and  Jaws?  Will 
the  laws  of  England  expel  thoae  laws  already 
esteblisbed,  fitted  to  the  circnmstenoes  of  the 
place,  known  and  famiUar  to  the  inbabitanta,  to 

Kass  themselves  into  a  country  where  they  will 
e  strangers,  and  for  which  they  are  not  locally 
adapted  ? 

ia  it  possible  that  Britiah  aubjecta,  coming 
into  a  country  where  there  are  other  lawa, 
should  carry  the  British  laws  with  them  thi- 
ther, and  not  be  governed  by  the  lawa  of  the 
country  to  whidi  they  are  gone  P  Can  it  be 
auppoaed  of  a  Britiah  aubject  going  to  Han- 
over, for  instance  P   * 

As  to  the  circumstance  of  an  appeal  to  the 
king  in  council,  aa  I  do  not  think  it  neceasary 
to  lay  any,  particular  stress  upon  it,  it  may 
auffice  to  say,  when  the  crown  granted  the 
chartera  %fnaet  which  the  settleiuenui  were 
made,  it  waa  competent  to  the  cmwn  to  pre- 
acribe  the  mode  of  appeal,  which,  intuime  form 
or  other,  by  the  royal  prerogative,  and  tiir  the 
benefit  of  the  aubject,  necessarily  lay  m  all  the 
variety  of  disputes  concerning  the  righu  of  the 
colonies.  Narrowly  aa  prerogative  has  been 
looked  into,  never  has  this  bruich  been  qnea- 
tioned,  aa  not  legal  and  constitutional.  ' 

When  a  writ  of  error  shall  be  brought  be- 
fore this  Court,  to  reverse  a  judgment  given  in 
the  ooloniea,  or  a  re-hearing  moved,  or,  by 
what  name  ahall  I  call  it,  to  examine  in  thia 
court  a  decree  in  council,  then  will  be  the  pro- 
per time  for  this  question ;  bat  I  believe  that 
time  will  never  arrive.  They  will  look  to  that 
jurisdiction  as  they  alwava  have  done:  they 
will  find  that  redreaa  whicn  never  yet  haa  failed 
them.  It  would  be  a  oonaiderable  aoouiaition 
to  the  business  of  this  court  if  your  loadahip 
were  to  sit  here  to  exereiae  that  appellant  jnria- 
diction  upon  writ  of  ciror  fimntbeplantotionsi 
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or  ID  whatever  form ;  for  the  practice  is  ao- 
knowD  to  our  books  as  much  as  the  theory  was 
to  me  till  this  day,  in  whieb  so  much  iogenuitj 
ttnd  argomeDt  bss  been  employed  to  raise  it. 

^nd  here  I  cannot  help  obserTing,  that  it  is 
n  great  change  in  the  language  of  America  to 
insist  as  they  have  done,  and  do,  that  the  par* 
liament  of  England  has  no  right  to  tax  them, 
bat  that  they  derive  their  constitution  from  the 
kintr  only  9  Mid  now  to  say,  in  this  cause,  thst 


the  king  has  no  power  over  them  but  as  the 
bend  of  the  British  constitution. 

But  in  this  case,  if  the  king  by  conquest  had 
n  legislative  authority  over  Grenada  till  the  as- 
sefDoly  could  be  called,  he  has  waived  it.  It 
is  not  said  he  has  parted  with  it,  (for  how  could 
it,  when  there  was  nobody  to  take  it)  but  he 
bas  waived  the  right. 

I  own,  by  what  I  can  dnderstand  of  the 
booka,  I  have  no  idea  of  the  possibility  of  the 
crown^s  waiving  a  right.  It  roust  be  more  or 
nothing ;  it  must  be  transferreil  to  somebody 
else,  or  it  remains  in  the  crown ;  for  in  the 
crown  there  is  no  laches,  no  negligent  abandon- 
ment, least  of  all  in  such  a  point  as  this,  so  es- 
sential to  order  and  good  government. 

Bat,  not  excepting  to  the  mere  term,  at  what 
period, 'to  whom  ?  To  the  assembly,  if  to  any 
Iwdy ;  for  that  is  the  condition  of  the  grant. 
That,  when  the  state  and  circumstances  of  the 
island  shall  admit  the  calling  of  an  assembly, 
they  shall  be  called,  and  shall  meet  and  make 
laws;  in  consequence  of  which  legislative 
power  transmitted  lo  them  by  the  crown,  and 
to  be  exercised  by  them,  the  king  will  then  de- 
part from  his  right  of  taxing  them  by  his  sole 
prerogative  without  an  assembly.  But  this 
aMcnUy  did  not  meet  till  after  the  patent  to 
the  governor  for  raising  this  impost ;  they  were, 
therefore,  liable  to  the  impost ;  and  it  was  cita- 
Uished  by  the  proper  and  only  authority  then 
ia  the  island,  long  before  the  assembly  did,  or 
ooold,  meet. 

1  trust,  therefore,  the  Court  will  think,  from 
the  principles  of  reason  and  justice,  that  the 
proclamation  for  calling  an  assembly  was,  both 
in  the  words  and  intent  of  it,  and  in  the  ne- 
cessity of  the  thing,  executory ;  that  the  doty 
of  foor  and  a  half  percent,  was  not  executory, 
bat  immedute,  and  by  legal  authority,  by  vir- 
tue of  tbe  patent.  And  that  it  could  not  be 
meant  that  the  calling  of  the  assembly,  under 
tbe  aothority  and  by  tke  voluntary  grant  of  the 
crown,  should  defeat  the  duty  first  legally  im- 
posed by  the  same  authority,  and  therdfore  that 
tbe  pluntiff  is  not  entitled. 

Mr.  Ali^nCf  in  repi v.— It  is  not  to  be  won- 
dered that  I  should  have  expressed  myself 
iaaocorately ;  but  ao  I  certainly  most,  since  I 
appear  to  he  so  much  misunderstood  by  Mr. 
Wallace  ;  the  whole  tenor  of  whose  nrig^ument 
bas  been  calculated  to  meet  a  supposed  idea  of 
mme,  that  the  laws  of  England  were  introduced 
into  Grenada  solely  by  the  prodamation  of 
1763.    This  wit  by  no  metna  tbe  object  of 


I  contended  that  the  proclamation  was  a  re- 
cognition of  the  right  of  the  inhabitants  of 
Grenada,  as  British  subjects,  to  be  governed 
by  the  laws  and  constitution  of  £n^aod ;  of 
the  practicability  of  reducing  that  right  to 
practice,  and  the  resolution  of  bringing  in  all 
Its  parts  into  actual  execution  as  soon  as  possi- 
ble :  therefore  I  cited  the  case  of  Irelaod,  and 
upon  authorities,  I  hope,  of  more  weight  at 
t)iis  da^,  than  Calvin's  case :  and  1  did  infer 
that  British  subjects,  settling  in  a  oon(|uered 
country,  conquered  by  the  arms  of  a  king  of 
Great  Britain,  carried  with  them  their  owa 
lawa  and  privileges ;  and  tl|at  the  moment  the 
crown  recognizes  a  colony  of  British  subjects 
to  have  been  settled,  from  that  instant  it  en- 
gages itt  aothority  for  securing  to  them  ail  tha 
rights  and  exemptions  belonging  to  that  charao- 
ter.  And  I  thought  I  had  proved  that  the 
practioe  of  the  crown  had  been  conformable  to 
this  principle. 

But,  to  meet  Mr.  Wallace  upon. his  own 
ground,  who  asked,  supposing  the  crown  en- 
titled |o  exercise  taxation  over  tlie  inhabitants 
of  Grenada,  who  were  there,  or  should  resort 
tbither,  indiscriminately,  bv  right  of  conquest, 
bow  the  crown  had  parted  with  this  right,  f 
acknowledge  not  properly  waived  it  P  ~I  an- 
awer,  let  us  suppose  fbr  a  moment  that,  ante- 
rior to  the  proclamation,  the  crown,  as  con- 
queror, had  a  power  to  raise  a  permanent  tax 
on  the  then  and  future  inhabitants  of  Grenada  ; 
and  had  tbe  vita  necisque  poiettoi^  the  legisla- 
tive authority  in  the  fullest  sense,  when  the 
crown  declares  thev  shall  have  a  legislation  of 
their  own,  and  in  the  mean  while  be  governed 
by  the  laws  of  England,  I  contend  from  that 
moment  the  king  had  parted  with  the  right, 
supposing  be  had  that  right  till  then  of  impoa-  < 
ing  upon  them  himself,  by  his  sole  authority,  a 
permanent  tax.  And  1  contend  that  the  pa- 
tent to  governor  Melville  repeated  and  enforced 
the  grant,  taking  it  as  such  for  the  present,  in 
the  most  solemn  manner. 

In  vain  would  it  be  argued  that  these' grant* 
of  the  laws  of  England  were  executory,  and 
therefore  might  be  suspended :  proclamations 
and  patents  such  as  these  are  not  of  such  • 
flimsy  nature,  to  be  suspended,  that  ia,  vir- 
tually repealed,  to  be  granted  to-day,  and  re- 
sudied  to-morrow.  And  if  this  cannot  be  de- 
nied, then  the  English  laws  were  the  laws  of 
Grenada,  either  by  prior  right,  or,  as  1  have 
been  willing  to  argue,  since  Mr.  Wallace  has 
laid  so  much  stress  upon  the  executory  nature 
of  the  proclamation,  by  actual  immediate  grant. 
And  there  is  no  one  principle  of  Englnb  law 
more  deckledly  clear  than  that  the  crown  can- 
not, by  its  sole  preroffative,  enact  a  law. 

It  was  next  argued,  that  principles  of  equity 
require  this  duty  to  be  imposed  ;  because  it  m 
recited  in  the  pstent  of  the  SOth  of  July  that 
tbe  Leeward  Carribbee  islands  pay  it. 

To  this  there  b  first  one  general  and  6>neltt- 
atve  answer^whatever  equity,  wisdom,  or  ex- 
pedieooe  there  may  be  in  the  measure,  it  must 
be  exoQBted  by  legal  means.   Theproprietyof 
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the  olject  can  never,  in  a  legal  view,  eaoctify 
Ibe  meaos  taken.  *  Nil  eiiiquam  espedit  quod 
•  Aoo  per  leges  licet.  Nil  utile  ant  bonetuin 
«  quod  legibas  contiarium.*  But  a  particular 
answer  is  likewise  ready. 

The  first  place^  in  which  this  tax  was  ever 
thought  of  was  the  island  of  Barbadoes;  but 
there  it  was  not  impooed  under  cUim  of  preio- 
gatlve,  but  bj  a  national  act  of  their  own  in* 
ternal  legislature :  and  it  was  a  grant  for  spe* 
cial  purposes  expressed,  of  buiMiug  their 
prison,  their  courts  of  justice,  their  fortresses, 
and  kee[>lng  them  for  the  future  in  repair.  And 
farther,  in  coasideratien  of  the  eonfirmation  of 
their  titles  which  had  been  lost,  or  were  beoome 
obacure  in  oonstquence  of  the  confusion  of  the 
island  during  the  troubles  of  the^preoedinir  reisn 
of  Charles  Oie^rst. 

1  must  be  particular  in  stating  this.  The 
€r8t  grant  of  Barbadpea  was  to  the  earl  of  Car- 
lisle from  Charles  the  first:  he  divided  the 
I  by  subinfeudation  amongst  various  pur- 


During  the  troubles  lord  Carlisle  abandoned 
tiie  island ;  the  protector,  Cromwell,  took  pos- 


and  mi^e  several  grants  of  difieient 
parts  of  it;  on  the  restoration  the  king  made  a 
new  grant  to  lord  Willeughby  of  Parbam. 
In  consequence  of  these  Several  changes  of  pro- 
perty, and  the  violent  and  audden  revolution  of 
afiaics  in*  the  island,  mdch  oonfusion  arose** 
The  creditors  of  lord  Carlisle  asserted  their 
daim ;  the  granteee  of  Cromwell  held  by  very 
uncertain  claims ;  and  brd  Carlisle's  creditors 
•ttceecdiog  would  necessarily  hpure  defeated  the 
moteesof  lordWillooghby.  To  settle  theee 
diaputes .  the  crown  agreed  to  purchase  tbe 
whelo;  and  for  tbe  purpose  of  raising  a  fond  to 
diaohavge  Wrd  Carlisle's  debts,  and  the  other 
purpeoM  already  meDtroned,  this  duty  was 
gnmled  by  the  asaemblv  of  Barbadoes. 

Your  lordship  will  find  these  partiouhnvin 
the  act  set  ienhvon  the  raeord,  but  more  folly 
in  lord  Clarendon's  answer  to  the  seventh  arti< 
•la  of  hta  isnpeschmeot,  which  is  io  the  cen- 
innatkNi  of  hie  history,  lately  nublisbed. 

I  dare  say  Mr.  Wallace  will  find  the  princr- 
plea  of  eqaity  not  vevv  oegenloflr  Gmmdte^  in  « 
uempansott  with  BaiMpeein  this  particular. 

Aa  to  NevU,  BleMfeserrai,  and  Aatigna,  with 
thoEngMi  part  of  St.  Christopber'a,  the  sane 
ebservatisos,  in  gnat  measare,  will  occur 
The  mats  of  four  and  a  half  per  cent,  in 
UaDda  were  likewise  on  special  purpoaea, 
were  grsnted  by  their  owu  aasenUies. 

As  tethe  part  of  St.  ChristoiAer's  coMnnrad 
jiomthe  French,  and  ceded  by  tbe  treaty  of 
Utcecbt,  the  very  same  daim  was  nHdein  the 
ragn  of  queen  Anne,  aaaeited  by  an  act  of 
pRvy  council,  and  eiemplifi«d  under  the  groat 
Ml,  the  same  which  i»  now  anado  upon  Gra- 
JMwa,  of  imposing  this  duty  by  prerogative. 
The  act  wae  wUhdimwn ;  the  duty  never  col- 
laetod  ;  tbe  people  warmly  opposed  ;  admi- 
mistraAiott  ytdded,  and  eonseoted  to  take  it  by 
yt  of  assembly^  a  dreumstaDoe  ineredible)  if 
thejr  M  BQtaweii  eeniiiioed  thar  tha  Mamn 


was  unwarranted  by  law,  and  the  opposition 
}ust..  And  when  the  duty  was  finally  granted 
to  the  crown  it  was  not  only  by  assemUy,  but 
under  terms. 

So  much,  therefore,  for  an  argument  built 
on  the  principles  of  emiity,  comparing  the  im- 
position of  this  duty  by  act  of  prerogative  in 
Grenada  with  (he  same  duty  in  the  ether  Lee- 
ward islands,  by  act  of  their  own  assemblies. 

Mr.  Wallace  observed  the  duty  was  im- 
posed in  1703. 

Lord  Mansfield  said  It  could  not  vary  this 
question  an  iota  :  that  the  cause  was  put  on  ita 
proper  footing ;  that  he  took  it  u  admitted  the 
doty  was  laid  on  in  1703,  and  added,  it  waa 
raised  long  before  the  act,  which  was  in  1727. 
'  Mr.  Wallace  said  the  whole  duty  in  that  time 
amounted  to  but  30/.  Mr.  Alleyne  observed 
on  this  that  30/.  raised  in  S4  years  was  a 
strong  argument  that  hardly  any  planter,  at 
least  any  considerable  planter,  had  submitted 
to  pay. 

Mr.  Alleyne  continued. — But  farther,  aa 
to  equality,  besides  the  reasons  given^  oomrooa 
observation  will  shew  in  what  maaiier  tbeae 
new  settlements  in  the  island  havb  been  made. 
Large  interest  on  loans  payable -yearly  out  of 
their  estates.  So  far  from  additional  burthen, 
it  might  have  been  hoped  from  governmeal 
that  tbey  would  have  assisted  this  infana 
colony,  uwa^s  much  below  the  other  settle- 
ments when  m  the  hands  of  its  former  posses- 
sors ;  and  now,  if  this  impost  should  prevail, 
miserably  below  indeed. 

But,  (HH  to  want  an  argumeat,  which  eaa» 
not  readily  happen  to  the  ingenuity  of  the 
learned  counsel  who  eopporta  the  defcadant'a 
cause,  if  it  be  true  that  the  prodamataon  in 
words  appears  fully  either  a  convejaaoe  or 
recognition  of  all  the  ^rights  of  British  sui^eota 
to  tlie  inhabitants  who  were  in  Grenada,  or 
should  resort  thither ;  and  that  the  ielaad  ia 
not  under  circamslenees  which  should  make  a 
coaatruclion  to  support  (heimpost  fa* durable  in 
e^ity,  indepeadent  of  higher  coosidcrationa 
still  agunst  such  a  Construmiou ;  yet  Mr.  Wal- 
hice  argaee that  itmusimean this,  that theia 
should  basoch  an  impoet ;  beoaoBe  if  there  ia 
not^  the  enfoymentof  tbe  li 


,     J  laws  of  Bttglaad  _ 

secured  to  the  iofaabiAants,  which  will  be  aa 
unwise  aad  cruel  construction.  I  bdieve  Mr. 
Walbce  » the  first  politician  who  ever  thought 
that  wttvmg'  the  ddm  of  coaquest,  and  inaonng 
to  the  oonqaared  the  bkasings  of  a  free  govem- 
ment,  waa  crod.  Aad  how  would  it  have 
astonished  the  wisdom  of  imperid  Rome  to 
hear  that  it  was  unwise  1 

Nor  doour  own  writers  omit  to  admire  the  po» 
lioy  of  king  Edward  the  third,  in  plaatmg  a  eth' 
lony  in  Cutis,  and  of  coorae  communicatiBg  to 
that  plaoe  tha  wise  and  beneficial  laws  of  Bag* 
land^  so  firna  a  aopport  of  poUie  order ;  so  pro- 
4ttetivaof  aeenrity  and  bi^neas-towrory  iadi* 
vidud  Ihring  under  them. 

I  have  the  autborita  oftbagveat  and  axod- 
lent.dr  Matthew  HalCy  affirming  thin  to  liavw 
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been  his  pnekiee  io  his  other  oosqoMls,  as  I 
have  already  ebserred,  both  id  Seotland  aid 
Wales,  «Dd  applauding  it  highly.  At  least  this 
objedioD  may  be  reserved  till  tbeinbsbikaats  of 
Greoada  tbiok  this  benefit  a  bartben,  and  com* 
plaiB  of  il  as  such.  Mr.  CampbeH,  oertaioly, 
for  bis  part,  does  uot  coaiplaiD,  for  he  comes  to 
daioi  the  beoefit  of  those  laws,  as  bis  dliarest 
biitb»right:  aad  it  will  be  stariilar  if  it  shall 
happco  that  aay  eloaoeaoe  shall  persuade  any 
inoiridiial  of  Grenada  that  it  is  a  reproach  to 
the  csttqoored  to  partske  eqaaUy  id  those  laws 
and  eaostitutioo  which  are  tho  g^ry  and  hap* 
piaeos  of  the  coDouerory,  aad  the  admtratioo  of 
WDttkiod ;  the  Enghsb  laws :  aod  if  they 
shoold  rather  choose  to  sink  sgaio  into  the 
state  of  a  people  under  the  haod  of  conquest 
than  enjoy  that  equal  liberty  which  abotisbes 
all  ioTidioQs  distinctions  between  the  eonqaerors 
dmI  conquered. 

The  particular  cruelty,  bowe? er,  which  Mr. 
Wailaoe  suggests  is  tbis ;  estates  bare  been 
aeltled,  contracts  made,  and  things  done  with 
a  view  to  the  regulations  of  the  law  then  pre- 
vailing ;  to  alter  tbis  by  the  proclamation  would 
harass  and  disappoint  the  parties,  and  annul 
their  deeds. 

Nothing  can  be  more  fallacious  than  this ; 
for  if  at  any  time  posterior  to  the  proclamation 
any  deed,  contract,  settlement,  or  an^  other 
matter  of  law  had  been  brought  into  litigation, 
and  appeared  to  have  been  transacted  in  con- 
fbroMty  to  the  French  lawS,  previous  to  the 
prodaaiation,  and  while  the  laws  of  France 
were  yet  io  the  island,  those  laws  would  have 
been  adopted,  ond  the  instrument  would  have 
bad  its  intended  effect  aeoording  to  them  ;  and 
the  lew  of  England  would  hove  taken  notice  of 
them,  as  it  does  of  all  foreign  laws,  where  con* 
traets  are  OMide  under  the  aotboritv  of  those 
lawa ;  exactly  as  in  cates  which  have  hap- 
pened in  Chancery  and  to  tbis  courts — All 
mercantile  contracts  have  this  effect :  and  so  it 
is  allowed,  as  a  settled  rule  of  law,  in  the  case 
of  FraeoAoult  and  Dtdire.  The  line,  therefore, 
il  sufficiently  broad,  and,  at  the  same  time  suf- 
ficiently clear  and  defined  i  from  the  proclama- 
liea  tfale  EogKsh  shall  prevail  as  to  all  subse- 
quent transactions ;  till  the  proclamation  the 
French  laws. 

Bat  in  snpport  of  his  general  proposition, 
•ODcerniog  tne  nature  of  the  rights  of  a  con- 
jioersd  people,  Mr.  Wallace  has  cited  two 
illustrious  namos)  (Grotius  and  Puffendorff) 
Barnes  which  I  shall  ever  mention  with  the 
greatest  reverence.  Yet  I  have  ever  wished  to 
argue  f^m  the  sentiments  of  writers  who  have 
surmounted  prejudices,  and  reasoned  liberally, 
not  devoting  myself  to  the  greatest  name  with 
an  unlimited  attaobment.  Great  and  extensive 
as  their  genius,  their  learning,  their  application 
was,  it  is  well  known  to  those  who  are  conver- 
sant in  their  writings,  that  they  have  adopted  in 
oMMt  places  the  positive  oonstitotions  of  the 
imperial  law,  as  abstract  general  troths  of  na- 
Uue;  henee  in  most  plaees-thcir  reasoning  is 
somewhat  too  ooofiood  far  the  uaivenaHty  of 


the  SQljecl,  and  in  many  liable  to  exceptionf . 
Far  be  it  from  me,  however,  to  speak  in^eve- 
rently  of  them ;  they  have  broken  the  gvonmf, 
though  they  discovered  not  all  the  treasures  of 
the  soil ;  and  though  they  might  in  some  in- 
stances be  mistaken  in  the  true  quality  of  the 
soil  itself.  And  to  their  great  labours  the  re- 
finement of  public  law  is  origmally  owing. 

With  respect  to  the  instances  of  prarogalive 
intended  to  have  been  adduced  to  justify  tbis,  I 
find  only  one  mentioited,  which, surely,  cannot 
be  supposed  to  support  it  by  the  comparisoni 
the  seiaure^  of  the  Massacbuset's  charter  in 
108S,  in  the  reign  of  J^mes  the  second.  No 
man  will  wonder  at  the  violence :  the  imprison- 
ment of  the  bishops ;  the  campaign  of  Jeffe- 
ries ;  the  seizure  of  every  charter  left  by  bis 
brother ;  were  then  as  acts  of  ordiosry  justice 
at  home.  And,  when  the  city  itself  was  not 
safe^  we  shall  not  wonder  the  Massachusetts 
bay  was  invaded. 

Mr.  Wallace  has  not  chosen  to  argue  the 
right  of  ultimate  judicature  in  tbis  court  and 
in  the  Ho^se  of  Lords.  He  leaves  me,  there- 
fore, at  large,  with  the  observations  1  made  on 
that  point ;  and  with  a  concession  thus  far  at 
least,  that  there  is  no  argument  from  expe- 
rience to  the  contrary. 

The  last  stress,  on  the  dose  of  the  argu- 
ment, was  placed  on  the  expedience  and  neces- 
sity of  the  power  of  legislation  continuing  in 
the  crown  tdl  the  legislature  of  the  island  ac- 
tually sat. 

Tbis  argument  -would  go  far  indeed;  if 
.would  ultimately  prove  that  in  the  recess  of 
parliament  the  crown  is  arbitrary  legislator  ef 
tbis  empire,  and  may  impose  a  permanent  tax 
on  Great  Britain  itself.. 

But  the  constitution  has  happily  provided  a 
power  lit  the  crown,  by  which  it  is  enabM  to 
obviate  sudden  emergencies ;  or  in  eases  not 
provided,  bills  of  indenmity  have  always  con- 
firmed by  an  act  of  siaC^,  what  was  required  as 
an  exertioh  of  extraordinary  power.  « *  Salo» 
populi  supreme  lex  esto.  No  quid  detrimenti 
caperet  respublica ;'  affirming  and  strengthen*' 
ing  the  general  rule  by  the  very  means  used 
to  protect  the  necessary  deviation,  and  which 
nothing  less  than  snob  a  solemn  judgment  of 
the  collective  body  of  the  state  allowing  its  ne- 
cessity can  protect. 

8o  In  Grenada,  fVom  the  first  proclama- 
tion in  October,  1763,  to  the  session  of  the  as- 
sembly in  1765,  the  crown  had  simifar  powers 
for  obviating  sodden  emergencies,  amongst 
the  number  of  which  powers  a  permanent  tax 
cannot  be  esteemed. 

I  have  now  had  the  honour  of  submitting  to 
ytmr  lordships  what  considerRtions  occurred  ta 
me  in  reply  Io  Mr.  Wallace's  ailment,  of 
which  it  would  ill  become  me  to  speak  with 
disrespect';  I  shall  only  say  that  it  appears 
fairly  answeraible  in  the  manner  I  have  snb« 
mitfied. 

And  now  1  trust,  I  may  take  leave  of  this 
sttlgeet  by  congratuisting  my  cKent  (fbr  if  better 
argnmcBti  were  to  imre  been  ibund,  Nr»  WaN 
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» would  have  ditoovercd  them)  with  heia^ 
secure,  end  tUndin^  on  a  grouod  which  will 
wamot  my  applicatum  to  the  Court  for  judg- 
uent  for  the  plaiutiff. 

Curia  ulleriut  advisor e  vult, 

[Note,  After  the  argument  lord  MansBeld 
laid;  The  caute  has  been  Tery  well  argued. 
There  is  one  thing,  however,  which  neither  of 
Tou  have  de6ned  precisely.  Have  you  any 
idea  a  colony  can  be  settled  by  British  subject! 
without  the  intervention  of  the  crown? 

Mr.  Alkune.  Jf  suhjecto  settle  on  an  island 
uninhabited,  for  instance  a  shipwrecked  crew, 
,  they  cultivate,  they  inhabit.  If  the  crown 
claims  this  island  as  a  settlement  by  iU  own 
subjects,  they  have  a  right  to  ssy  give  us 
a  constitution,  govern  us  bv  the  laws  of  Eng- 
land or  not  at  all.  If  it  demands  a  tax  they 
'  have  a  right  to  say.  No :  till  it  be  demanded 
leplly  in  a  constitutional  mode. 

Lord  Mamjield.  All  colonies  have  beeU  es- 
tablished by  grants  from  the  crown.  I  do  not 
mean  it  as  material  to  this  question,  but  that  it 
should  be  understood  no  colony  can  be  settled 
without  authority  from  the  crown.  As  to  the 
doctrine  of  those  cases  in  Salkeld,  I  do  not 
think  much  of  it ;  it  U  very  loose. 

Mr.AUeyne.  To  meet  the  whole  argument 
in  the  cause,  I  at  first  suted,  that  this  colony 
was  settled  by  authority  of  the  crown. 

Lord  Mansfield.  1  understood  yon  so ;  let  it 
stand  for  another  argument.] 


Afterwards  in  the  same  term  on  the  5th  of 
May  1775,  it  was  argued  by  Mr.  Macdonald 
ibr  the  plaintiff,  and  Mr.  Hargrave  for  the  de- 
fendant, nearly  to  the  effect  following : 

Mr.  Macdonald,  This  is  an  action  brought 
against  a  custom -house  officer  in  the  island  of 
Grenada  for  money  had  and  received.  The 
object  is  to  recover  a  sum  of  monev  levied  by 
the  defendant  as  a  duty,  and  paid  bpthe  plain- 
tiff; but  paid,  he  contends,  without  legal  con- 
sideration. 

There  is  a  special  verdict,  which,  after  what 
has  been  argued  so  fully  and  with  so  much 
perspicuity,  it  will  be  only  necessary  for  me 
in  point  ot  form  to  state  very  shortly. 

The  iury  find  the  island  of  Grenada  in  the 
West  Indies,  was  in  the  possession  of  the 
French  king,  and  conquered  by  the  British 
arms ;  |hat  there  were  several  customs  paid  and 
payable  to  the  French  monarch,  upon  goods  ex- 
ported and  imported  from  and  into  the  island. 
They  find  the  surrender  of  the  island  to  the 
king  of  Great  Britain,  in  February  1763 ;  in 
the  articles  of  which  the  inhabitants  are  re- 
eognised  as  British  subjecti,  and  the  same 
protection  and  privileges  granted  as  to  the 
pther  colonies  of  America*  And  that  the^ 
should  not  be  obliged  to  bear  arma.agaiqst  his 
most  Christian  majesty,  while  the  then  war 
continued,  and  the  nte  of  the  isiapd  remained 
undeteirmined ;  that  they  should  take  the  oaih 
of  allegisLce  ^  that  they  shouhi  be  governed 


S  their  own  laws,  until  his  msjesty's  plcssove 
ould  be  further  known. 
They  find  the  treaty  of  the  10th  of  Februa- 
ry 1763,* by  which  the  French  king  renounces 
Nova  Scotia,  Canada,  and  other  countries  to 
the  king  of  Great  Britain;  and  in  October 
1768,  the  king  of  Great  Briuiti,  by  his  pvo^ 
clamation,  assuring  the  inhabitants  of  bis  new 
conquests,  and  amongst  them  Grenada,  of  his 

£  sternal  care ;  and  that  he  has  given  order  to 
is  governors  that,  so  soon  as  may  be,  they 
shall  call  assemblies,  with  power  to  the  go- 
vernor, with  consent  of  the  council  and  repre- 
sentetives  so  assembled,  to  make  laws  as  near 
as  may  be  conformable  to  the  laws  of  Great 
Britain:  in  the  mean  time  all  persons  may 
confide  in  his  majesty's  royal  protection,  and 
the  benefit  and  enjoyment  of  the  laws  of  Eng- 
land. Then  the  proclamation  proceeds,  and 
constitutes  a  council  to  determine  all  civil  and 
criminal  causes  according  to  the  laws  of  Great 
Britain  ;  the  jury  find  a  second  proclamation 
in  March  1764,  reciting  the  benefit  of  a  speedy 
settlement  of  the  island  of  Grenada  and  the 
other  islands;  directing  a  survey  of  lands,  and 
a  certain  number  of  men  and  women  to  be 
maintained  on  the  lands  under 'penalties  ^  they 
further  find  that  his  msjesiy,  by  his  letters  pa- 
tent in  April  1764,  msde  Robert  Melville,  esq. 
his  governor  in  the  island,  in  the  room  of  go* 
vernor  Pinfold,  to  act  under  instructions  given 
and  to  be  after  given,  ordering  him, as  soon  as' 
situation  and  circumstances  will  admit,  to  call 
assemblies,  with  full  power  to.  make  andor* 
dain  laws,  statutes  and  ordinances,  for  the 
welfare  and  good  government  of  the  people 
of  the  island  of  Grenada. 

Afterwards  by  letters  patent  the  20tb  of 
July,  1764,  they  find  a  tax  imposed  by  claim 
of  prerogative  in  the  same  manner  as  in  the 
bland  of  Barbadoes  the  SOth  of  July  1764,  of 
four  and  a  half  per  cent,  on  commodities  ex- 
ported ;  they  find  the  defendant  levied  the  tax, 
and  plaintiffpaid  it. 

The  verdict  farther  finds  the  action  brought 
by  consent  of  the  attorney -general. 

1  am  humbly  to  contend  before  your  lord- 
ships,  first,  that  no  such  tax  could  be  imposal 
by  prerogative. 

And  secondly,  that,  admitting  the  crown  by 
prerogative  was  entitled  to  have  iuiposed  such 
a  tax,  his  majesty  by  his  prodamation  of  Oc^ 
tober  1763,  prior  to  the  instrument  for  raising 
such  tax,  has  waived  that  right 

Your  lordship  finds  by  the  special  verdict 
that  the  island  of  Grenada  waa  conquered  by 
the  British  arms  in  February  1763,  and  by 
treaty  surrendered.  * 

I  take  it  to  be  clear  that  the  sovereign  of  the 
state  conquers  not  for  himself  personally,  bat 
for  the  state :  and  accordmg  ti>  thia  1  have  a 
great  authority,  which  1  shall  beg  leave  to  cite 
to  your  lordship. 

vattel-T-Ue  says,  it  is  asked  to  whom  the 

conquest  belongs,  the  prince  or  state?   Tb'» 

question  ouffht   n^ver  to  have    been  asked. 

Whose  ai«lSe  arms ;  whoae  the  expenoer   if 
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lie  oooifuercd  at  his  ewo,  yet  whoM  blood  is 
shed  ?  If  be  iis«d  mercenary  troops,  does  oot 
ke  expose  Lis  state  lo  tbe  resentment  of  the 
eneniy  ? 

I  ^llect  from  the  same  author,  who  lays  it 
down  as  a  principle  of  the  law  of  nations,  that 
ifau  uobhabited  country  be  planted  by  British 
subjects,  all  the  English  laws  (which  are  the 
birUi  ri^lit  of  every  subject)  are  there  im- 
meiliately  ;  but,  it  it  be  a  conquered  state 
which  has  laws  tif  its  own,  those  laws  remain 
there  until  others  are  provided. 

Lord  Mansfield,  Does  he  qnote  any  autho- 
ritieef 

Mr.  Jilac</0na/<f  continued.  After  a  country 
is  become  part  of  the  state,  be  seems  to  take 
it,  as  a  principle,  that  it  partakes  of  its  consti- 
tution ;  and  therefore  not  to  think  authorities 
necessary. 

Lord  Coke's  Reports— Calvin^s  case — that 
the  kin|^  may  alter  or  change  the  laws  of  a 
conquered  country,  but  till  he  doth,  the  former 
laws-remain.  This  can  on|^  mt^u  flagrante 
beUothzl  he  may  do  it ;  or  in  countries  where- 
in the  whole  legislation  is  in  the  king. 

Salk.  411,  the  difference  of  the  facts  in  that 
case,  prevents  my  quotin^^  to  your  lordship 
the  decision  itself >;  but  upon  the  general  prin- 
ciple what  the  Court  laid  down  was  thus:  In 
the  case  of  an  uninhabited  country,  all  laws  in 
ibrce  in  England  are  in  force  there ;  but,  Ja- 
maica having  been  a  conquered  country,  and 
not  AMind  parcel  of  the  Bcttish  dominions,  the 
laws  of  Jamaica  stand  in  power  till  others  are 
appointed. 

[Lord  Mansfield  said  open  this,  the  opinions 
are  very  loose,  and  with  a  total  ignorance  of 
facts:  Jamaica  was  conquered  by  Oliver 
Cromwell ;  if  believe  none  of  the  conquered 
subjects  remained.  It  is  absurd,  that  in  the 
colonies  they  should  carry'  all  the  laws  of 
England  with  them;  they  carry  only  such 
as  are  applicable  to  their  situation  :  I  re- 
member It  has  been  determined  in  the  conn- 
Icil :  there  was  a  question  whether  the  {Sta- 
tute of  charitable  uses  operated  on  the  island  of 
Nevis:  it  was  determined  it  did  not;  and  no 
laws  but  such  as  were  applicable  to  their  condi- 
tion', unless  expressly  enacted.]  I 

I  would  farther  remark,  that  where  the  words 
*'  king  or  sovereign"  in  treatises  of  general  law 
•re  introduced,  I  would  onderstand  them  ac- 
oording  to  the  nature  of  the  state  of  which 
they  are  spoken,  or  to  which  to  be  applied. 
Those  words  of  Grotius,  **  Rex  et  regnum," 
translate  them  Into  Dutch,.!  should  call  the 
ataies  i^eral  the  king  or  sovereign ;  and  if 
into  English  ^*  king  and  parliament.'*  I  don't 
cootend  that  th^  formal  part  of  the  law  of 
EngUmd,  but  that  the  legislative  part,  goes  thi 
tber*  If  I  am  right  in  my  idea  of  the  law  of 
oatifMii^  it  ooofioea  the  power  of  the  con- 
queror, merely  within  the  time  of  conflict,  and 
whilst  the  sword  is  the  only  law  to  which 
either  nidi)  can  resoit;  but,  when  a  ooifntry 
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surrenders  to  the  British  arms,  when  military 
government  ceases,  what  can  come  in  but  the 
law  which  governs  every  particular  subject ; 
the  legislaiiou  of  Great  Britain f  When  the 
sword  is  once  sheathed,  1  cannot  conceive  of 
the  existence  of  any  other  power  but  the  legis* 
lative  power,  the  coosuiutional  law,  or  goveru- 
ment.  The  furms  of  their  constitution  may 
and  must  remain  till  the  executive  power  dif- 
fuses those  which  obtain  in  his  other  domi- 
nions. I  take  it  that  laying  on  imposts  with- 
out consent  of  parliament  was  one  of  the  great  . 
points  on  which  the  Revolution  turned ;  and 
another  revolution  much  earlier ;  and  3Iagna 
Charta,  and  almost  innumerable  statutes.  W  ben 
we  talk  upon  this  subject,  the  present  state  o£ 
things  is  always  out  of  the  question  :  1  shall 
therefore  discuss  the  topic  freely. 

Lord  Coke  in  his  treatise  on  the  statute  of 
talliage  says,  no  subject  shall  have  money  le- 
vied on  him  withoat  consent  of  parliament ; 
and  after  goes  farther  and  savs,  no  man,  that 
is,  I  conceive,  who  can  call  himself  a  British 
subject,  though  in  another  country,  shall  be 
taxed  without  his  representatives. 

Here  upon  the  principle  of  the  law  of  con- 
quest, by  what  reason  can  the  power  extend  • 
over  the  conquering  people  themselves;  shall 
those  who  conquered  with  him  share  the  fate 
of  the  conquered  ?  It  would  be  repugnant  to 
every  principle  qf  reason,  and  to  every  writer 
upon  the  law  of  nations. 

Vattel,  page  92,  Jays  it  down  as  a  principle 
of  the  law  of  nations,  that  wherever  a  nation 
settles  and  establishes  a  colony,  that  colony 
becomes  a  part  of  the  dumiuion,  and  all  that  ia 
said  of  the  parent  state  applies  to  the  colony. 

Grotius  says,  that  subjects  settled  in  a  coun- 
try carry  the  same  privileges  they  left  behind 
them. 

AYhat  is  the  difference  between  settling  in  a 
country  uninhabited  or  inhabited?  As  to  the 
executive  power  it  is  this  :  they  must  wait  the 
directions  of  that  power' ;  as  to  the  lej$tsiative» 
the  law  is  the  same  to  them  as  that  wUich  go- 
verns me,  and  every  man  who  hears  me. 

1624,  March  17th,  25th,  a  bill  brought  into 
council.-^It  was  that  which  restrained  the 
fishery. 

The  journal  of  the  House  says^The  se- 
cretary said  this  is  a  conquered  country,  it  is 
the  king's ;  you  have  nothing  to  do  with  it : 
the  parliament  held  they  were  part  of  the  do- 
minions of  the  state ;  they  say  the  penalties  and 
forfeitures  are  void,  as  not  l>eing  by  authority 
of  parliament. 

Sir  £.  Coke  said,  how !  not  subject  to  par- 
liament !  why  they  pass  by  the  king's  letters 
patent  i 

To  be  sure  it  is  true  the  king  cannot  grant 
Penalties  and  forfeitures;  for  that  would  be 
imposing  a  tax  under  colour ;  and  it  is  projred 
demonstrably  the  prerogative  of  the  crown  bad 
not  that  power  ever  them. 

[Lord  Mansfield,   I  Uke  it  those  penalt&ea 
were  recoverable  here.} 
U 
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The  oonfMDcnce  in  the  f ery  next  charter 
wai  a  grant  or  a  free  fishery. 

In  the  chapter  granted  to  Mr.  Pemi  there  is 
this  remarkable  clause,  that  no  imposition  shall 
be  leried  on  -the  colony,  without  consent  of  the 
proprietor  and  a^sembfy,  hot  by  act  of  parlia- 
ment in  England.    Calais  was  a  colony. 

[Lord  MamJUld.  Was  Calais  a  colony .?  It 
was  ceded  by  the  treaty  of  Bretigoy.] 

LonI  Vaughan,  990»  states  writs  of  Non  Mo- 
leatando,  issuing  out  of  Chancery  to  the  mayor 
of  Calais,  and  divers  writs  of  error. 

With  regard  to  the  other  parts  not  colonized, 
all  mandatory  writs  issued  hence  as  they  might 
do  to  any  part  of  the  king's  dominions.  Loihl 
Vaughan,  but  without  prMedent,  says,  writs  of 
error  might  issue  to  Ireland  ;  I  don't  find 
however  that  remedial  writs  ever  issued^  but 
mandatory  writs. 

The  conquest  of  Wales,  by  Edward  the  first, 
hu  already  been  very  fully  considered,  and  I 
find  no  reason  to  depart  from  the  ground  then 
taken.  The  langua^^e  of  that  king  was  tliat 
every  part  of  his  domuiions  not  jn  liis  possession 
was  feudatory  to  him,  *  quia  in  proirrietatis  do- 

*  minium  totaliter  conversa  et  tanquaro  pars 

*  corpori  annexa  et  unita.' 

Erom  the  conquest  no  instance  of  any  but 
the  legal  authority  exercised. 

The  conquest  of  Ireland  is  the  next.  Co.  4th 
Inst,  savs  that  H.  3  ordered  the  laws  kept  in 
England  to  be  observed  in  Ireland,  and  that 
he  sent  a  transcript.  Leland  considered  this  as 
merely  declaratory  of  the  necessary  conse- 
quences of  the  laws  already  received. 

In  Harris's  Hibemia,  from  the  record:*,  a 
grant  to  Felix  Stephens,  with  the  wardships: 
this  could  not  have  been  constituted  without 

2[anner  of  recovering  according  to  the  laws  of 
ngland. 

Lord  Holt  says,  (wtich  conenrs  with  this  ar- 
gument,) it  was  not  the  mere  conquest,  bot  the 
subsequent  settling,  which  let  them  into  the 
same  rights  with  the  other  sabjects. 

In  Mr.  Petit,  80,  to  shew  the  Commons  of 
England  sat  separate  before  the  97  H.  3,  a  re- 
gister is  cited. 

In  the  S8th  of  Henry  the  third,  by  the  queen 
regent  to  the  archbishoiis,  bishops,  &c.  of  Ire- 
land, to  assemble.  Therefore  Ireland,  Wales, 
Scotland,  all  partook  of  the  constitution ;  all 
were  and  are  exempt  from  taxation  by  prero- 
irattve.  I  have  spoken  already  of  Pensy I vania ; 
toe  same  argument  wHi  apply  to  the  other 
colonies;  the  same  to  Grenada. 

But  secondly,  even  if  the  colonies  are  not 
exempt  from  such  taxatioa  by  prero^tive,  ex- 
cept the  king  waive  and  renoimoe  it,  has  not 
the  king  barred  his  right  P  ' 

The  canataintion  requires  liberty  of  selling 
lands.  They  are  allowed  to  sell  them  to  Bri- 
tish snijects. 

They  dssue  the  laws  of  Antigoa  and  St. 
Christopher's,  which,  except  a  few  local  ofdi- 
nances,  are  the  same  as  in  England,  and  they 
are  promised  in  answer  that  they  shall  be  con* 
sniff sd  as  British  sulyectB. 


October  7, 1763.  That  all  persons  mav  rely 
on  the  royal  favour  of  Great  Britain  till  tne  as- 
sembly <in  be  got  together,  coorts  of  justice 
are  to  be  erected,  with  authority  over  causes 
criminal  and  civil,  aa  near  as  may  be  to  the 
laws  of  England. 

Then  in  March  it  is  taken  for  granted  that 
they  have  relied  on  the  encouragement  and  as- 
surances of  the  former  proclamation,  and  a  sur- 
vey and  distribution  of  hmds  is  ordered. 

Then  by  the  patent  creating  Mr.  Melville 
governor  of  Grenada  and  the  other  islands,  he 
IS  ordered  to  call  an  assembly  as  soon  as  pes* 
sible,  for  the  purpose  of  making  laws.  I  can 
see  nojtliing  stronger  than  the  language  of  tha 
proclamation. 

That  proclamation  was  said  to  be  executory. 
'*  The  calling  an  assembly  is  merely  discre- 
tionary in  the  governor.**  Shall  the  effect  of 
the  proclamation  he  8us|)ended  on  that  event  P 
Must  we  construe,  **  I  give  the  law  of  Eng-* 
land  until  you  have  an  assembly"  to  this, 
•'  You  shall  not  have  the  lawa  of  England  till 
you  have  an  assembly  P" 

The  legfislature  of  the  colonies  might  make 
such  addition  of  local  ordinances  as  they  should 
think  fit. 

One  of  the  benefits  is  this  proclamatioo. 

On  what  authority  was  the  proclamation  T 
The  king  had  no  right  to  levy  the  tax  90th 
July  1764,  unless  under  the  patent  in  April. 
We  need  only  compare  the  dales. 

But  it  is  said  there  is  no  law  at  all.  If  the 
kin^  has.  not,  who  has  P  I  answer,  the  supreme 
legislative  power  of  the  state.  The  stamp- act 
prevailed  at  that  time. 

It  Js  a  principle  in  contracts  between  politi- 
cal bodies  contracting,  still  more  necessary 
than  between  private  persons,  that  the  ipran^ 
once  made,  can  never  be  recalled,  and  cannot 
be  released  till  the  conditions  of  the  contract  are 
broken  by  the  one  or  the  other; 

This  compact  is  what  every  speculative 
writer  require?  in  his  closet ;  what  practice  re- 
quires in  all  a^es  between  nations;  and  which 
mutually  and  irreversibly  bound  both  parties. 

As  to  the  island  of  St.  Chnslopher*b,theopi- 
nion  of  lord  Hardwicke  and  sir  £.  Northey  is 
observable.  . 

They  certify  they  have  prepared  a  draught 
of  several  laws  of  four  and  a  half  per  cent,  on 
the  conquered  part  of  St.  Christopher's,  as  far  as 
they  thought  the  condition  would  permit,  oon* 
Tormably  to  the  proclamation  1703,  which  was 
in  the  time  of  the  war. 

Sir  Philip  Yorke,  in  the  year  1799^  and  sir 
Clement  Worge,  attomeyx  and  solioitor-g«ne- 
rals,  were  asked  how  far  the  king  could,  by  bis 
prerogative,  levy  a  tax  on  the  island  of  Ja- 
maica^  They  answered,  that  if  Jamaica  is 
still  to  be  considered  as~a  conquered  country, 
the  king  has  that  right ;  but  if  it  be  in  the  situa- 
tion of  the  other  islands  the  tax  cannot  be  levied, 
unless  by  act  of  assembly,  or  of  Englkb 
pariiament. 

[Lord  Mrfi|f(cirf.— 1  beSkte  your  report  i« 
wrong.] 
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It  wwttiil  the  tax  was  expedient.  If  it  is 
tneeat  tbet  it  is  expedient  ta  them  to  have  their 
iBMiey  taken  from  them  (bat  I  cannot  conceive 
how  that  should  be)  the  tax  is  very  expedient: 
hot  1  have  no  doubt  the  Court  will  consider 
whether  it  w  lawful,  and  upon  that  ground 
rest,  with  good  expectation,  the  eaose  of  the 
plaintiff. 

Lord  Manj/ie/d— They  allow  the  validity 
of  the  letters  patent  of  1764,  so  far  as  they  an- 
nul the  poll  duty ;  this  conies  in  lieu  of  it. 

Note,  It  seems  it  was  never  paid  after  the 
eooqoesty.  and  there  was  an  interval  of  two 
years. 

Mr.  Hargrove,  My  lord ;  when  I  consider 
the  great  importance  of  the  questions  arising  in 
this  caose,  and  liow  ably  and  learnedly  they 
have  been  argued  by  the  gentleman  on  the> 
•ther  aide,  I  find  myself  under  extreme  diffi- 
enkies ;  and  I  wish,  that  the  task  of  answering 
taeh  learned  arguments  had  fallen  upon  some 
peraon  more  ca[mble  of  acqnitting  himself  of  it 
than  I  am. 

Two  questions  have  been  made  in  this  cause ; 
one  is  a  general  question,  Whether  the  king 
by  his  prerogative  has  a  right  to  ux  a  con- 
quered  country  ? — ^The  other  is  a  mora  parti- 
calar  question ;  and  that  is,  Whether  the  island 
of  Grenada  at  the  time  of  imposing  the  duty  of 
four  and  a  half  per  cent  was  to  be  considered 
as  a  conquered  country  ? 

My  lord ;  it  is  not  necessary  to  debate  gene* 
rally,  what  is  the  effect  of  conooest,  or  what 
rights  the  conqueror  has  over  the  people  eon* 
quered.  To  destroy,  to  kill,  to  despoil  and  op- 
press, are  pretensions  I  should  be  shocked  to 
aigoe  in  faronr  of.  But  there  are  some  rights 
which  must  be  allowed  to  the  conqueror ;  and 
he  has,  as  I  apprehend,  a  right  of  making  laws 
to  govern  a  conquered  people.  If,  indeed,  he 
consents  to  stipulations  in  their  favour,  they 
eootroul  the  legislative  power  of  the  conqueror ; 
and  ought  to  be  rigidly  observed.  But  if  there 
is  a  submimion  without  any  particular  tei^ms, 
then  the  full  sovereignty  vesU  in  the  conqueror ; 
Oiid  be  has  the  legislative  power  without  any 
other  rules  to  direct  him  in  the  exevcisie,  than 
tfaeee. which  natural  justice  and  equity  pre- 
ocribe.  8uch  is  the  general  doctrine  in  respect 
to  a  conquered  country ;  and  under  the  quali- 
ficationa  1  have  stated  the  righta  of  the  con- 
queror to  exist,  I  apprehend  my  learned  friend 
will  acarce  think  proper  to  deny  them.— ^-But 
ihooffh  the  general  proposition  may  be  true, 
still  tittle  can  be  inferred  from  it  to  explain, 
what  powers  and  what  prerogatives  the  king  of 
Great  Britain  is  entitled  to  exercise  over  the 
ooontries  he  obtaina  by  conquest  The  general 
doctrine  only  ahews,  that  the  conquered  coun- 

ghecooies  solgect  to  the  dominion  of  the  peo- 
oonqoeriog:  but  how  such  dominion  is  to 
exercised,  in  what  persons  the  powers  of 
legislation  are  vested,  depends  open  their  own 
lawa  and  ciistoms>^  and  the  form  of  their  own 
I  and  got  crnmattt 


A.  a  m4,  [294 

If  the  tring  of  Frauee  makes  a  oonqnest,  tha 
sovereign  of  coarse,  as  soon  as  the  conquest  is 
made,  aRsnmes  the  sole  legislation  of  the  peo- 
ple conquered. 

In  the  ease  of  a  mixed  government  like  oura, 
the  legislative  power  over  a  conquered  country 
may  be  in  the  kme  only,  or  in  the  king  and 
the  two  Houses  of  Parliament  It  might  be  a 
question  of  some  difficulty  to  decide,  in  whom 
the  legislative  power  ought  to  reside  in  such 
case  according  to  our  constitution,'if  there  were 
no  precedents  of  law  to  gnide  and  direct  us. 
But  unless  I  am  greatly  deceived  the  point  hat 
already  been  determined:  and  all  tbeautho* 
rities  which  are  to  be  met  with  upon  the  sob* 
ject,  uniformly  concur  in  the  doctrine,  thai 
the  power  of  imposing  laws  upon  a  conquered 
country  belonga  to  the-  king  as  a  part  of  his 
prerogatiTo.  It  has  been  objected  by  your  lord* 
ship,  that  the  cases  which  were  cited  upon  the 
former  argument,  as  well  as  those  now  cited 
by  my  learned  friend,  were  so  full  of  inaccnra* 
cies,  that  they  were  pot  nuiob  to  be  depended 
upon.  iSo  far  as  regards  historical  facts,  I 
agree,  that  the  observation  is  just:  but  with 
respect  to  the  principle  of  law,  the  oases  are 
clear,  strong,  and  uniform,  and  all  of  Uiem 
ascribe  to  the  king  the  prerogative  of  imposing 
laws  upon  a  oonquerea  country  in  terms  tha 
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most  explicit.  What  coontrieo  fall  under  that 
description,  whether  Irehind,  Wales,  or  other 
countries  which  have  been  mentioned  fall  under 
it,  the  authorities  differ  abqut :  but  in  respect 
to  the  doctrine  of  kw  there  is  nut  the  least  dis« 
sgreement. 

The  earliest  case,  in  which  1  find  any  thing 
upon  the  sulyect,  is  Calviu's  case ;  ^nd  I  will 
state  to  the  Court  so  much  out  of  that  case  aa 
is  applicable  to  the  present  aobject.  Lord  Cbko 
mentions  in  Calvin*s  case,  that  a  distinction  had 
been  taken  between  countries  vested  in  the 
king  by  conquest  and  countries  coming  to  him 
by  descent.  This  gave  occasion  to  an  enquiry^ 
whether  the  king  had  greater  powera  over  tha 
former  than  over  the  latter ;  and  it  was  agreed 
by  the  judges,  that  he  had ;  and  that  on  a 
country  obtained  by  conquest  he  hsd  authority 
to  ampose  laws.  In  reporting  this  doctrine^ 
lord  Coke  mixes  with  it  another  distinction  be* 
tween  Infidel  and  Christian  countries,  which  is 
now  justly  exploded.  But  thia  ought  not  to 
prejudice  the  other  part  of  the  doctrine,  which 
IS  not  liable  to  the  same  objection 

Lord  Man^ld.  Don't  quote  the  Oistioctioo 
for  the  honour  of  lord  Coke. 

Mr.  Hargrove.  My  lord,  I  cite  the  case,  not 
on  account  of  the  distinrtion  between  Infidels 
and  Christians,  but  for  tlie  doctrine  assented  to 
by  the  iudges  in  respect  to  the  right  of  the  king 
over  all  conquered  countries.  Tliongh  the  dif* 
ference  derived  from  the  religion  of  the  coun« 
try  may  be  abaurd  and  unreasonable,  stiH  thcro 
may  be  other  parts  of  the  esse  not  liable  to  oh* 
'  jection.  Lord  Coke,  describing  the  king's  power 
over  a  conquered  eoontry,  says,  <*  He  may  at 
plcaanre  sJter  and  chailga  the  lalfi  of  tht 
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kingrdom :  bot  till  be  does  ntke  an  tlleration 
the  aDcieat  lairs  remain."  So  that  according 
to  the  opinion  in  this  caae,  the  king^  bat  the 
complete  power  of  changinff  the  laws  of  tbe 
conquered :  people,  as  he  thinks  proper  and 
convenient.  He  may  give  them  the  laws  of 
England  or  any  other  laws:  bot  if  the  English 

^  laws  are  once  given,  from  that  time  the  king's 
prerogative  of  imposing  laws  ceases;  and  lord 
Coke  agrees,  that  then  their  laws  can  only  be 
obanged  by  act  of  parliament.  This  doctrine 
from  Calvin's  case  is  of  importance :  for  it  is 
the  opinion  of  all  the  judges,  and  not  altogether 
eztrajudioial,  being  an  observation  on  a  die- 
tiDCtioo,  which  had  been  made  by  the  counsel 
against  Calvin ;  who  distinguished  between 
countries  acquired  by  conquest,  and  kingdoms 
coming  tothekiogby  descent;  and  asserted, 
that  countries  of  conquest  are  parcel  of  Eng 
land,  because  acquired  by  tbe  arms  and  treasure 
of  England,  and  that  such  countries  imme- 
diately become  subject  to  the  law  of  England. 

Bot  this  is  not  merely  tbe  doctrine  of  lord 
Coke's  time,  tbe  same  prerogative  has  been  at- 
triboted  to  the  crown  in  all  cases,  In  whicb  it 
was  necessary  to  consider  tbe  subject  both  be- 
fore and  since  the  Revolution.  Indeed  no  case 
has  arisen,  which  required  a  judicial  opinion  ; 
but  there  have  been  several  cases,  in  the*argci- 
nent  of  wbich-the  doctrine  in  Calvin's  case  has 
been  mentioned  and  observed  upon ;  and  in  all 
of  tbem  it  has  been  asserted  both  by  the  judges 
aod  counsel  as  law. 

The  first  case  I  shall  mention  is  Dutton  and 
Howell,  Bill.  3  James  3,  in  the  KingVbench, 
and  afterwards  in  parliament.  It  is  in  3  Mod. 
159,  anil  in  Shower's  Parliamentary  Cases  24. 
This  case  was  an,  action  brought  against  the 
gorernor  of  Barbadoes  for  false  imprisonment ; 
and  the  counsel  for  tbe  plaintiff  agreed,  that, 
aooording  |o  Calvin's  caiu',  the  king  may  im- 
pose laws  upon  a  conquered  country,  bnt  de« 
Died  that  Barbadoes  was  a  conquest.  The 
eouosel  for  the  plaintiff,  whose  interest  required, 
Ibat  the  doctrine  should  be  controverted,  if 
there  was  a  chonce  of  doing  it  with  snc- 
cess,  assents  to  it  without  hesitation.  The 
words  of  Shower  are,  *»  Jt  was  agreed  that 
according  to  Calvin's  case,  upon  the  conquest 
of  an  inhdel  country,  all  the  old  laws  are  abro- 
gated eo  intfante,  and  tlie  king  imposes  what 
laws  be  pleases ;  and  in  tbe  case  of  the  conquest 
of  a  Christian  country  he  may  change  them 
at  pleasure  and  appoint  snch  as  he  thinks  fit." 
The  reporter  goes  on  and  says,  "  though  Coke 
quotes  no  authority  for  it*'  (which  is  a  mistake 
of  the  reporter,  lor  lord  Coke  cites  the  case  of 
Ireland  and  other  instances  in  which  the  crown 
liad  exercised  such  a  power)  *«  this  may  be 
consonant  to  reason.  But  it  was  denied  that 
Barbadoes  was  a  conquest     ft  was  a  colony  or 

phitttatioo,  and  that  imporU  the  contrary,  and  by 
such  uitnen  these  plantations  have  always  gone 
in  letters  patent,  proclamations  and  acts  of  par- 
liament,"    The  book  t|ien  cites  some  antbori* 

ties  to  prove,  that  Barbadoes  was  a  plantation  or 
'  sattlement  of  Englishmte  with  tbe  king's 


consent.  Here  voor  lordships  will  observe, 
that  tlie  sole  question  was,  whether  Barbadoes 
should  be  deemed  a  colony  or  a  conquest  ;*  and 
it  seems  to  have  been  agreed  by  all,  tbat  if  il 
was  a  conquered  country  the  king  bad  autho- 
rity  to  impose  laws.  But  this  case  was  before 
the  Revolution. 

Bianchard  and  Galdy,  which  bas  been  so 
frequently  mentioned  to  your  lordship,  is  the 
next  case.  It  was  after  the  Revolution,  and  is 
in  ComUerbatch  238,  and  4  Mod.  215,  and  S 
Salkeld411.  The  question  in  that  case  was, 
whether  selling  the  office  of  deputy  provost 
marahal  in  Jamaica  was  i  within  the  statute  of 
Edw.  6,  and  tbe«  Court  held  that  it  did  not  ex« 
tend  to  Jamaica,  because  it  being  a  conquered 
country,  (he  laws  of  England  did  not  extend  to. 
it  till  introduced  by  tbe  conqueror  or  bis  snc" 
oessors,  meaning  cleariy,  the  king,  for  the  word 
*  saccessors'  will  not  appiv  to  parliasaentb  t 
will  not  repeat  to  your  lordship  tbe,  words  of 
the  report  in  Salkeld,  as  the^  have  been  al- 
ready stated  more  than  once. 

Another  case  since  the  Revolution,  ie  which 
the  doctrine  is  mentioned,  is  in  8  Peere  Wil* 
Hams  75,  and  there,  my  lord,  it  was  said  by  the 
master  of  the  Rolls  to  be  determined  by  the 
lords  of  the  privy  council,  that  if  there  be  a 
new  uninhabited  country  found  out  by  English* 
men,  as  the  law  of  England  is  the  birthright  ef 
every  subject,  so  wherever  they  go  they  carry 
then*  lawa  with  them;  but  where  the iting  of 
England  conquers  a  country  it  is  a  difierent 
consideration,  for  there  the  conqueror  by  saving, 
tbe  jives  of  the  people  gaina  a  sight  and  pro* 
party  in  the  people,  in  consequence  ef  which 
he  may  impose  upon  them  what  laws  he 
pleases. 

Lord  Mansfield.  It  is  ill  expressed  in  tbe 
report ;  I  take  it  the  master  of  tlie  Rolls  did 
not  express  hinoself  so. 

Mr.  Har grave.  My  lord,  these  are  the  only 
casps,  in  which  J  find,  that  the  general  doc- 
trine in  respect  to  the  king's  prerogative  over  a 
cont]uered  country  has  come  into  queatioo. 

But  there  are  mstances  in  which  the  king 
has  actually  exerted  this  prerogative  ef  giving 
laws  to  a  conquered  country. 

The  first  instance  is  tbat  of  Ireland.  My 
lord,  authors  differ  very  much  in  their  ojainions 
about  the  manner,  in  which  the  laws  or  Eng- 
land were  introduced  into  Irehind.  Lord  Coke 
in  Calvin's  case  considers  king  John  as  having 
given  the  laws  of  England  to  Ireland.  The 
words  are — **  If  a  king  has  a  Cfarlstiaa  king- 
dom bv  conquest,  as  king  Henry  the  <d  had 
Irehind,  after  king  John*  had  given  ynto  them, 
being  under  his  obedience  and  subyectinn,  the 
laws  of  England  for  tbe  government  of  thiat 
country,  no  succeeding  king  could  alter  the 
same  without  partiament.^  Calvin's  ease,  T 
Co.  IW,  Here  lord  Coke  treats  Ireland  as  a 
conquered  country,  and  king  John  as  giving 
taws  is  a  conqperor.  But  in  the  4th  institote 
king  Henry  tbe  9d  is  said  to  have  partly  in- 
troduced them  before i  and.thera  lord  CMe 
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cites  seven]  reoonis  of  the  reign  of  Henry  3, 
io  which  king  .Ubn  is  said  to  Iisto  onlatued, 
that  the  laws  of  England  ihonhl  he  observed  in 
Ireland.  Bat  one  of  them  expresses,  that  he 
introduced  them  with  the  common  coilsent  of 
an  iu  Ireland.  The  words  of  the  record  tre, 
>'  coosuetsdioes  et  leges  regni  nostri  Angliss 
quas  b«>n«  roemorieD  Johannes  rex  pater  noster 
de  coromoni  omnium  de  HihemiH  oon^eDSU 
teoeri  slsAiiit  in  tcrr&  iiia,"  4  Inst.  349.  From 
the  Koord  and  other  circuBSStances  aCtemling 
the  ODii(|oeKt  of  Ireland,  Mr«  Molyneox  in  his 
arguoieoc  against  the  authoiity  of  the  £og1i«h 
parliament  to  hind  Ireland  hy  statutes,  has  in- 
ferred, 4hat  the  laws  of  England  were  not  im- 
poicd  upon  the  Irish  m  a  conquered  people, 
mit  were  extended  to  them  at  their  own  desire 
and  with  their  own  consent.  But  sir  John 
Davis's  account  of  the  introduction  of  tlie 
Eogliab  laws  into  Ireland  seems  the  most 
agreeable  to  history ;  and  according  to  him 
they  were  not  esuUished  «  simul  et  semel' 
pwer  the  whole  country,  but  gradually,  first 
over  aa  much  of  the  country  as  was  poasessed  hv 
the  Engliiih  colonists  io  Ireland,  and  at  length 
over  the  other  parts  of  the  island,  as  the  king 
from  time  to  time  thought  proper  to  extend  the 
protection  of  the  English  lawa,  which  was  not 
universally  till  the  Sd  year  of  James  1,  who  by 
prociamaUon  declared,  that  he  received  all  the 
nativea  under  his  royal  protection.  Sir  John 
Davia'a  Reports^  101  to  108,  and  his  hook  on 
the  onuses  why  Ireland  was  not  subdued  till 
the  beginning  of  the  reif  n  of  James  the  Ist. 
The  further  particulars  on  the  subject  will  be 
found  in  Pryn  on  4  Inst.,  sir  Matthew  Hale's 
Historr  of  the  Common  Law,  the  1st  vol.  of 
Leiancl's  History  of  Ireland,  Nicholson's  Irish 
Historical  Library,  and  two  controversial  tracts 
on  tho  English  parliament's  power  of  making 
bws  for  Ireland  in  Harris's  Hiberniea.  The 
two  tracts  were  written  about  the  year  1641, 
though  not  published  till  within  these  few  years. 
The  oeeasioo  of  the  controversy  was  the  Act  of 
Adventurers  made  in  the  17th  of  Charles  1, 
which  declared  many  Irish  persons  to  be  rebels, 
and  disfiosed  of  their  hinds  to  others.  The 
traot  agaiiiBt  the  right  of  the  English  parlia- 
ment is  said  to  have  been  written  by  sir  Rich- 
ard Bolton,  or  as  Mr.  Harris  rather  thinks,  by 
Mr.  Patrick  D'Arcy,  an  eminent  lawyer  of 
those  times ;  and  the  tract  for  the  right  was 
written  hy  sir  8amoel  Hayart,  Serjeant  at  law. 
So  much  for  the^time  and  manner  of  mtroduc- 
iag  the  English  laws  into  Ireland ;  and  it  is 
remarkahle,  that  however  the  several  writers 
differ  in  explaining  the  mode  of  ea(ablish|og 
the  English  laws,  there  is  not  one  who  denies 
the  right  of  the  king  of  England  to  impose 
lawa  on  »  conquered  country  hy  prerogative, 
«xeept  Mr.  Molyoeux,  whose  argometita,  it 
must  he  confessed,  have  a  tendency  that  way. 
JKomo  actually  ailrihule  the  iotroductioa  of  the 
English  hiws  to  an  exertion  of  the  royal  pre- 
rogative,  and  the  aasertion  seems  weH  founded 
in  reapeot  to  such  farts  of  Ireland  as  were  not 
English  Golooies •  Bat  whntover  4lie  fact  might 
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he  in  respect  to  Ireland,  all,  except  Mr.  Molv^ 
neux,  agree,  that  the  cousiiiution  invested  tb# 
king  with  such  an  aoihority  over  a  conquered 
country.  Iu  the  treatises  hy  0*Arcy  and 
Maysrt,  Calvin's  caste  is  particularly  oob<- 
mented  upon ;  and  both  writers  ooncur  in  the 
principle  there  laid  down  as  to  conquered  ooua* 
tries ;  and  both  recognize  it  to  be  the  law  of 
England  ;>  the  only  difference  between  tbeflu  in 
this  particular  being,  that  Mr.  D'Arcy  anp. 
poses  king  John  to  have  introduced  the  laws  of 
England,  and  that  serjeant  May  art  aunposch 
them  to  have  been  introduced  by  kinir  Utnry 
the  2d.  ^       B  / 

My  lord,  Wales  is  another  instanoe  in  which 
the  prerogative  of  imposing  laws  either  ban 
been,  or  aa  all  the  books  agree,  might  hava 
lieen  exerted.  When  Edward  the  fint  had 
ooaquered  Waks,  some  of  its  aacient  "laipg 
were  changed,  and  made  conformable  to  thm 
laws  of  England,  though  the  greatest  part  of 
them  remained  In  three  till  the  87(h  of  Henry 
8.  •  But  it  is  not  clear,  whether  the  19th  of 
Edward  1,  aomctimea  called  8tatotom  Wallim 
and  aometimes  the  statute  of  Rothlsnd,  hy 
which  the  alterMioo  was  6rst  effected,  was  ao 
act  of  parliament  or  merely  a  royal  charter. 
It  is  printed  among  our  statutes,  and  lord  Coke 
and  lord  Hale  call  it  a  atatute,  and  it  is  so  called 
in  Plowden ;  but  sir  John  Davis  calls  It  a 
charter.  Lord  chief  juxtice  Vaughan  aeeoM 
doubtful  what  it  is,  and  Mr.  fiarringtoo  in  hia 
Observations  on  ancient  Statutes  is  of  opinioB, 
that  it  is  not  asutute.  4  Inst.  239;  Hala'a 
History  of  Common  Law  182  )  Plowden  126; 
Davis's  Reports  114 ;  Vaughan  999,  and  Bar- 
ringtoo,  2nd  edit.  p.  84.  But  whatever  waa 
the  mode  of  first  abrc^ating  the  Welch  lawa 
and  subKtitutingthe  lews  of  England,  lord  chief 
jostiee  Vaughan  alk>ws  the  authority  of  king 
Edward  to  make  the  alteratibn  without  an  aet 
of  parliament.  In  apeaking  of  Wales,  and  «f 
the  12th  of*  Edward  1,  bis  words  are,  •«  So  aa 
from  this  time  it  being  of  the  dominions  of 
the  English,  the  jwrluimeot  of  Englaad 
ought  make  laws  to  hind  it:  but  it  waa  tint 
immediately  necessary  it  should ;  hut  ita 
former  lawa  (excepting  in  point  of  sove- 
reignty), might  still  obtain,  or  such  other  aa 
Edward  the  Ist  should  eonstilote,  to  whom 
they  had  submitted,  and  acoordinglv  their 
laws  after  their  submission  were  partly  thair 
old  laws,  and  partly  new  ordained  hy  him,** 
p.  400. 

Lord  Mantfield.  Edward  the  1st  considered 
Wales  as  an  aotient  fief  of  tiie  crown  of  Eng- 
land.   The  statute  so  represenU  it. 

Mr.  Hargrove.  Mv  tord,  so  lar  aa  loid 
Vaughan  goea  the  authority  is  the  same ;  ba- 
cauae  he  treats  it  as  a  conquered  oauDlryv  and 
doea  not  found  himself  on  Wafes^hemg  a  fief 
of  the  king  of  England.  He  oonaidera  Walaa 
as  having  aohnilted  to  Edward  the  first  aam 
coaqueror;  and  therefore  attrihirtes  iohiram 
power  of  imposiog  lama ;  thoagh  ha  la  doahl* 
lidwhalhfrVe  eKerdiaditparwhethflrthea^ 
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ierttioD  of  the  Welch  laws  WM  made  by  the 
«olborily  ef  parliament. 

I  am  DOW  oome,  my  lord,  to  Ameriea ;  and 
thall  atale  how  the  pr»rogatiTe  haa  been  eacer- 
cieed  there.  One  gfeneral  obsertatioD  may  bb 
-applied  to  our  coloniea  in  America  and  the 
IVest  Indiea,  which  is,  thataH  of  them,  except 
ioome  of  the  few  ceded  to  os  by  foreign  sutes,  ■ 
<whoie  oonititutiona  have  not  been  yet  Taried, 
•derive  the  whole  frame  of  their  go? emmmt 
from  an  exercise  of  the  royal  prerogative. 
Their  ffOTemors,  their  councili,  their  astem- 
i^liea;  iheir  courts  of  jottice ;  all  ori^nate  from 
gifli  of  the  crown.  Their  legislative  powers, 
•even  their  powers  of  taxation,  flow  from  the 
same  source.  The  more  early  charters  from 
the  crown,  those  antecedent  to  the  reign  of 
James  the  1st,  were  mere  grants  of  the  soil  of 
newly  discovered  countries  without  fixing  any 
term  of  goveniment.  The  fini  charter  for 
erecting  the  government  of  an  American 
eolony  bears  date  the  10th  of  April  1606,  and 
'  was  to  the  two  Vhrgioia  companies,  ft  is  wor- 
thy of  notice,  that  by  this  charter  the  king  vests 
the  powers  of  government  and  legislation  in 
such  as  should  be  appointed  by  a  council  of 
.persons  restdent  in  London,  and  also  imposes  a 
4luty  of  two  add  a  half  per  cent,  on  mercban- 
«dize  bought  and  sold  within  the  colony.  But 
4his  waa  before  the  Revolution,  in  times  when 
the  pcerogativc  was  too  often  carried  beyond  its 
•due  and  constitutional  h'mits;  and  therefore 
much  cannot  be  inferred  from  exertions  of  the 
|>rerogative  during  such  a  period.  However, 
«ven  since  the  Revolution,  there  have  been 
great  lawyers,  who  have  attributed  to  the  king 
a  prerogative  of  taxing  such  of  our  American 
and  West  India  possessions  as  are  countries  of 
•  conquest.  The  case  of  Blanchard  and  GaMy, 
in  which  k»rd  chief  justice  Holt  and  the  other 
judges  of  the  Kiog's-beoch  recognised  the 
doctrine  in  Calvin's  case  as  to  the  king's  gene- 
lal  powers  of  imposing  lawa  on  a  oonquefed 
country,  and  the  case  from  Peere  Williams,  in 
%hich  the  same  doctrine  was  laid  down  as 
hw,  have  been  already  stated  as  a  confirma- 
non  of  the  same  principle  of  law. 

The  instances,  in  which  the  king's  particu- 
lar power  of  imposing  taxes  on  a  conquered 
•  flonntrf  lias  been  exercised  or  come  into  ques- 
tion with  respect  to  America,  shall  now  be 
mentioned. 

In  1686,  the  government  of  New  England 
being  seised  into  the  hands  of  the  crown  under 
a  judgment  in  a  Quo  Warranto,  king  James  3, 
appointed  a  governor  and  council  with  power 
to  continue  the  former  taxes,  till  they  should 
settle  other  taxes  under  this  commission.  The 
goventor  and  council  paased  an  act  continuing 
tbrformer  taxes,  and  in  the  year  after  the  Re- 
volution (and  it  is  upon  that  account  I  speak  of 
thecase,  for  I  ahould  be  asham«l  to  mention  a 
precedent  of  the  time  of  James  the  9nd  upon 
the  But^ect  of  pren^tive,  ilnlcas  it  wta  sap- 
.jpoitcd  by  the  opinion  of  those  lawyers,  who 
4ived  after  the  Revolntum,)  lord  Sommera  and 
«r  Geoige  IVaby,  npon  biung  ooMaHed  in  llie 


caae  of  one  Usher,  gave  th«r  opinion,  that  the 
officers  of  the  revenue  who  collected  such 
tsxes  were  not  liable  to  any  actkm  for  to 
doing — 

Lord  Mansfield.  The  king  appointed  the 
governor  and  council.  What  were  the  powers, 
given  them  ? 

Mr.  Hargrove.  A  power  to  collect  former 
taxes  till  they  should  settle  other  taxes ;  and 
under  this  commission  the  governor  and  eoun« 
cil  passed  an  act  continuing  the  former  taxes. 

t^rd  Man^iM.  That  appointment  respect- 
ing  the  collection  of  taxea  waa  temporary. 

•  Mr.  Hargrove.  It  waa  the  year  after  the 
Revolntionthat  lord  Sommers and  air  George 
Treby  nve  their  opinions.  -Lard  Sommers 
and  sir  George  Treby  were  consulted  upon  the 
legality  of  such  taxes  in  1689. 

Lord  Mamfield,  They  were  attorney  and  so- 
licitor general,  I  believe. 

Mr.  Hargrove,  Their  opinion  being  given 
so  soon  aftor  the  Revolution  becomes  a  very 
atrong  authority,  unless  a  difference  can  be 
eatabushed  between  a  tax  raviv(Bd  and  anew 
Ux. 

Lord  Monoid.  How  do  yon  authenticate  it  f 

Mr.  Harfrave.  I  have  the  case  in  my  hand 
with  the  opuions'upon  it. 

Lord  Monoid.  Is  it  official  ? 

Mr.  Hargrove,  I  bdieve  it  is  an  official  case. 

Lord  Man^ieid,  Is  it  referred  to  them  aa  of« 
ficers  of  the  crown  P 

Mr.  Hargrove.  It  don't  appear  in  whose 
natee  they  were  consulted ;  but  most  probably 
it  wss  by  the  direction  of  the  crown.  [Here 
Mr.  Hargjave  stated  the  words  of  lord  8om* 
mers's  opinion.] 

Lord  Monoid  They  considered  the  charter 
being  vacated  as  if  it  never  had  existed,  and 
the  charter  was  out  of  the  way,  and  they  had 
no  particular  constitution  given  them  bv  the 
crown,  and  so  it  went  from  the  Revolution 
down  to  1694  or  95  till  the  4th  of  kin^  William, 
•their  |Nresent  charter  vas  given  them  in  the  4th 
of  king  William. 

[Here  Mr.  Hargrave  stated  sir  Geoige  Tre- 
by's  opinion,  which  was  much  to  the  same 
effect  with  that  of  lord  Sommersl] 

Mr.  Hargrave.  I  don't  however  mean  to 
extend  the  doctrine  as  for  as  lord  Sommera  and 
air  G.  Treby  extend  it.  They  aeem  to  make 
no  difference  between  a  conquered  country, 
and  a  colony  witliout  a  government 
•  Lord  Mon^eid.  You  mistake  it,  the  charter 
being  totally  void,  they  could  have  no  sort  of 
government  but  that  which  the  cdonieB  that 
are  called  provincea  have.  Thej^  are  governed 
not  by  any  charter,  not  aa  proprietory  govern- 
menta  are  by  any  grant  or  patent,  hut  by  the 
king's  commitoion,  and  instructions  added  to 
that  codlmission ;  and  in  process  of  time  they 
had  ail  assembly  ffiven  them  by  the  kiog'B 
commission,  but  had  nocharter.  The  two  gen- 
tlemen meant  the  charter  was  vacated)  and  till 
be  gave  a  new  charter  it  muit  be  governed  by 
thekiDg'ti 
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Mr.  Hurgrtne,  There  are  Hill  more  veoent^ 
eases  io  respect  to  oar  Amerioao  powessiops. 


Id  1709  the  Eogtisb  oonquered  the  French 
part  of  the  island  of  St.  Christopher's;  and 
•ooD  after  sir  Edward  Northey,  then  attorney 


general,  on  a  reference  to  him  by  the  privy 
oonacil,  reported  it  as  his  opinion,  that  the 
queen  mxj^m  by  letters  patent  impose  a  duty 
upon  goods  exported  from  the  conquered  part, . 
and  the  reason  he  gave  was,  *<  that  the  queen 
hv  her  prerogatiire  coulil  make  hiws  to  hind 
places  eotained  by  conquest  and  all  that  inhabit 
thereio."  Accordingly  a  duty  of  four  and  a 
half  per  cent,  was  imposed  by  the  queen,  that 
being  the  same  dut^  as  was  payable  in  the 
EogTisb  part  of  the  island  under  an  act  of  as- 
sembly. This  duty  on  the  French  part  was 
continued  till  the  peace  of  Utrecht,  when  the 
possession  of  the  whole  island  was  confirmed 
to  Great  Britain,  soon  after  which  an  act  of 
assembl?  was  passed  extending^  this  dnty  of 
Ibarand  a  half  per  cent,  to  the  French  part  of 
the  island. 

But  there  is  a  more  recent  ease.  In  the 
reign  of  the  late  king  the  assembly  of  Jamait^ 
withheld  the  asual  grants ;  and  this  gare  oc- 
casioD  to  the  crown's  consnltin^  sir  Clement 
Worge  and  the  late  lord  Hardwicke,  then  at- 
torney and  solicitor  ^nersl,  to  know,  whether 
Ibe  kmg  bad  not  a  right  by  his  prerogative  to 
impose  taxes  in  that  island.  Their  answer 
was,  •*  That  if  Jamaica  was- still  to  be  consi- 
der^ as  a  conquered  island,  the  king  had  such 
a  right,  bat  if  it  was  to  be  considered  in  the 
same  light  with  the  other  colonies,  no  tax  could 
be  impwed  on  the  inhabitants,  hot  by  the  as- 
sembly of  the  ishmd  or  by  act  of  parliament." 
— It  is  in  rain  to  ur^e  ajfainst  these  authorities, 
that  in  Great  Britain,  m  Ireland,  and  such  of 
our  oolonies  as  were  originally  settled  by  emi- 
ppranis  from  this  country,  the  legislative  power 
is  not  entrusted  to  the  crown.  It  might  perhaps 
he  more  conformable  to  the  general  nature  of 
the  constitution,  and  it  might  be  more  conve- 
Dient,  it  certainly  would  be  more  uniform,  if 
the  limits  of  the  king's  prerogative  were  as 
ctrcuoiscribed  in  a  conquered  country  as  in  the 
r^alm  of  Great  Britain.  But  the  question  to 
be  decided  here  is  not,  what  would  be  the  best 
constitution,  but  what  the  constitution  actually 
4s ;  not  what  boands  ought  to  be  set  to  the 
king's  prerogative,  but  what  its  limits  really 
are.  If  the  royal  prerogative  is  in  this  instance 
improper,  inconvenient,  and  dangerous,  it  is  the 
busineas  of  the  British  parfiament  to  correct 
and  reform  it,  and  to  reduce  it  within  narrower 
boands;  bnt  the  bosiness  of  this  court  is  of 
another  kind. 

Lord  Mumfield.  You  did  not  state  sir  Ed- 
ward Nonhey'a  opinion  folly ;  his  opinion,  I 
wilt  read  it,  is  this :  •*  The  law  extended  ori- 
ginally to  sach  part  of  St.  Christopbef  a  as  be- 
longed to  the  crown  of  England.  When  that 
law  was  made,  by  virtue  of  that  law  they 
could  not  raise  the  duty  upon  the  conqaered 
part,  yet  her  mifiesty  may  if  she  so  pleases 
■adcr  tha  great  seal  of  ^oghmd .  direot  and 
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command  the  like  doty  to  be  levied  opon  goodv 
to  be  exported  from  the  conquered  part,  and 
such  commands  are  law  there,  her  majesty 
by  prerogative  being  enabled  to  make  laws  to 
bind  places  obtained  by  conquest,  and  all  that 
shall  inhabit  therein." 

Mr.  HurgrMve.  If,  my  lord,  I  have  soe^ 
ceeded  in  establishing  the  first  point,  that  the 
king  has  a  right  by  prerogative  to  tax  a  coa« 
<{uered  country,  the  only  remaining  considera- 
tion  is,  whether  at  the  time  of  imposing  the 
duty  of  four  and  a  half  per  cent,  the  iaiand  of 
Grenada  answered  to  tnat  description.  It  is 
stated  in  the  specisi  verdict,  that  the  island  of 
Grenada  was  conquered  during  the  late  war  ; 
and  there  is  nothing  in  the  terms  of«capitulation 
which  gives  a  right  to  the  inhabitants  of  tlnit 
island  to  the  laws  of  England.  By  the  5th  and 
6th  articles  the  inhabitanta  require,  that  they 
ahould  preserve  their  civil  government,  their 
lawa  and  ordinances  with  respect  to  the  admi<* 
nistration  of  justice,  and  that  there  should  be 
regulations  made  between  the  governors  of  his 
Britannic  majesty  and  tliem  for  that  purpose  $ 
and  in  case  at  the  peace  the  island  should  ba 
ceded  to  the  king  of  Great  Brhain,.it  shonfd  ba 
allowed  to  the  inhabitanta  to  preserve  their  own 
form  of  government  or  accept  that  of  St  Chris- 
topher's. This  was  what  waa  demanded  on  tho 
part  of  the  island,  but  the  demand  was  not 
complied  with.  The  answer  was,  that  they 
would  become  Britbh  subieeto,  but  should  bo 
continued  Io  be  governed  by  their  present  laws 
till  his  majesty's  pleasure  sboukl  be  known. 
So  that  the  articles  of  capitulation  neither  sti- 
pulate a  constitution  nor  laws  for  the  island  ; 
but  leave  the  royal  prerogative  as  free  and  an* 
restrained,  as  if  there  had  been,  a  submission 
without  any  terms.  But  the  great  diflkuhy  in 
the  cause  arises  from  the  first  proclamationi  by 
which  a  provincial  legislature  and  the  laws  bf 
England  are  promised  to  the  island  of  Grenada, 
and  the  commission  to  governor  Melville,  by 
which  he  is  authorized  to  carry  that  promi^ 
into  efiect.  It  is  said,  that  these  instruments 
were  an  immediate  gift  of  the  British  consti- 
tution and  liberties,  and  of  the  English  laws ; 
and  being  antecedent  to  the  letters  patent  for 
imposing  the  doty  of  four  and  a  half  per  cent« 
were  a  waiver  of  the  prerogative  of  taxing.  It 
is  troe,  thst  an  administration  of  justice  accord- 
ing to  the  laws  of  England  was  to  take  efiect 
immediately,  but  both  the  proclamation  and 
governor  lilelville's  commission  suspend  the 
calling  of  a  general  assembly,  till  the  cir- 
cumstances oF  the  island  sliouUI  admit  of  a 
change  so  important.  It  was  left  entirely  to 
the  discretion  of  the  governor  and  his  council 
to  decide,  when  it  should  be  proper  to  execute 
thai  part  of  his  commission :  and  in  fact  it  waa 
not  executed,  an  assembly  was  not  called,  till 
after  imposing  the  duty.  Before  the  fimt  pro^ 
clamation,  the  king  was  the  lawgiver  of  th^ 
island ;  but  be  thooght'fit  to  promise  a  legis* 
lature  more  conformable  to  the  general  frame 
of  our  government,  and  he  commisaions  his 
governor  to  fulfil  that  promise,  when  thostata 


Digitized  by 


Googl( 


803] 


15t}EOROE  III.         The  Cate  of  the  Idand  ^Grenada—         [S04 


o£  Ibe  Mtnd  should  permit.  Till  tbtt  time 
oame,  I  sobmii,  thai  the  prerog^ve  continued. 
1  submit,  that  theking^B  legialatif e poiPeri  did 
not  oease  till  the  amembly  lo  which  be  pro** 
Bttiaedto  transfer  them  wascalled.  At  a  sea- 
sonable time  a  new  leirislattve  power  was  to  be 
constituted :  but  till  that  time  arrired,  the  old 
cne^  bower er  arbitrary,  remained  ;  and  it  was 
not  the  king's  intention  to  divest  himseli'of  his 
prerogative  sooner.  To  soy  otherwise  is  sup- 
posing,  that  the  king-  meant  to  leave  the  island 
ibr  a  time  witliont  any  Irginlatnre,  and  to  quit 
his  legislative  powers  before  the  assembly,  in 
which  be  promised  to  vest  them ,  was  (»lled 
into  exisCenee. 

Lord  Mans/ieid,  There  are  three  Instro- 
p^lB.  There  is  the  proclamation,  the  survey 
la  March,  and  the  commission  to  the  governor. 

Mr.  Hurgrave. .  I  did  not  mention  the  se- 
cond proclamation,  because  it  seems  merely  to 
conosm  the  survey  of  the  island,  and  the  man* 
aer  of  granting  crown  lands  to  new  settlers. 

Lord  liamfold.  '  It  recites  the  terms  of  the 
prpelanation,  and  invites  settlers  upon  those 


Mr.  Hargrove.  But  then  I  answer,  it  was 
not  a  part  m  those  terms  to  waive  the  king's' 
prerogative  of  making  laws,  till  a  new  legisla^* 
ture  was  constituted  under  governor  Melville's 
commission.  A  promise  wss  made  to  call  an 
assembly  when  the  cireumstances  of  the  islsnd 
should  permit ;  and  it  wouM  have  been  dis- 
gnoeful  not  to  have  perlbrmed  that  promise, 
fiut  it  was  performed.  All  I  contend  for  is, 
that  till  actiiallv  executed,  and  till  the  legis- 
lature was  established  by  calling  an  assembly 
in  order  to  succeed  to  the  legislative  power  of 
the  crown,  the  king's  prerogative  remained  the 
same  as  before.  Nothing  further  occurs  to 
me ;  and  I  am  the  less  unwilliog  to  trust  to 
Ibe  few  observations  I  have  made  in  the  latter 
part  of  the  cause,  because  it  was  the  priocipal 
aubject  of  the  former  argument. 

Mr.  Macdonald  in  replv.  My  lord^  as  I  liave 
already  troubled  your  lordship  to  a  much  greater 
length  than  I  am  warranted  in  doing,  and  as  I 
conceive  I  have  already  anticipated  most  of  the 
arguments  and  instances  mentioned  by  Mr. 
Hargrave,  I  shall  be  very  short  by  way  of 
reply. — I  shall  only  bring  back  to  your  lord- 
ship's recollectMu,  that  I  endeavoured  to  ex- 
plain to  the  best  of  my  understanding,  that  the 
king  cannot  extend  bis  prerogative  power  of 
imposing  taxes  beyond  the  time  that  a  country 
becomes  a  regular  settled  paH  of  the  slate— by 
the'  terms  of  proclamation  in  question,  he  ex- 
pressly transfers  to  the  isiaiitl  of  Grenada,  the 
laws  of  England.  And  to  impose  a  tax  witliout 
the  concurrence  of  any  other  body,  is  to  retract 
that  gift:  but  Mr.  Hargrave  has  said  there  are 
preonlents,  thougli  nut  very  strong,  which 
•hew  the  king  has  such  power  of  exercising  a 
prerogative,  of  taxation  over  a  conquered  coon- 
U^y.  Bne  he  meolions  in  James  llie  Ist's  time^ 
and  at  the  same  time  he  says  he  is  ashamed  to 
mcfttiMi  another  in  Jaa^es  the  ^d.  James  the 
1 


first  governed  all  hia  dominioaa  acdVding  to 
his  own*  idea  of  preroi^tive,  conceiving  thb 
empire  to  be  made  up  of  so  many  small  parcels, 
looaing'  up  to  him  for  sup|)ort,  and  when  he 
drew  a  comparison  of  his  subjects  understanding 
with  bis  own,  he  held  that  they  were  in  pro- 
portioii  to  his,  ss  a  platter  is  to  the  sun  in  the 
firmament,  or  as  the  brass  nails  in  the  pommel 
of  a  saddle  to  the  stars  in  the  heavens. — My 
lord,  it  is  most  indisputably  true  in  tlie  general 
terms  in  which  the  proposition  is  laid  down, 
that  the  king  may  tax  a  conquered  country.  I 
have  admitted  that  he  may  during  the  war,  btit 
then  and  then  only,  and  I  have  beard  no  answer 
to  the  arguments  by  which  I  confined  it  to  that 
period  ;  at  least,  though  the  kio^  might  hare 
a^wer  to  lay  on  a  tax  before  the  proclamation, 
so  soon  as  that  proclamation  was  made,  he  waived 
that  right,  and  by  virtue  of  it  allowed  them  a 
constitutioo,  which  wss  established  completely 
tbe  ^ear  after,  and  I  submit,  if  tliat  proclama- 
tion is  over-ruled,  it  will  be  worse  than  if  it  had 
never  existed.  It  is  said  with  rt^^iect  to  ih^ 
charters  of  New  England,  and  other  pbces 
at  the  time  when  they  were  resumed  into  the 
king's  hands,  that  great  lawyera  soon  after  tbe 
Revolution  gave  it  as  their  opinions,  that  those 
places  were  considered  as  conquered  countries, 
and  in  tbe  same  situation  as  if  those  charters 
had  never  existed.  1  conceive  no  precedent 
whatsoever  can  warrant  such  opinion,  but  as  to 
all  the  cases  quoted  by  Mr.  Hargrave  and  me, 
they  are  very  loose,  and  neiiher  can  avail  our»  ' 
selves  very  much  of  them  ;  but  still  with  re- 
spect to  those  opinions,  they  talk  of  a  Conquered 
country  without  saying  what  it  is  oris  not,  and 
I  hope  1  have  shewn  to  your  lordship  that  it 
can  only  be  a  country,  held  by  the » sword 
alone. 

Lord  Mansfield.  What  be  says  of  the 
American  instances  is  tbi^,  there  are'con- 
qnered  coudtries  amongst  them — New  York 
in  particular  was  conquered  from  the  Dutch, 
they  have  their  whole  constitution  from  the 
crown— that  is  what  he  says,,  but  always  that 
argument  supposes  this  power  of  giving  a  con- 
stitution exercised  by  the  king  is  not  exclusive 
of  parliament,  there  cannot  exist  any  power  iu 
the  king  exclusive  of  parliament. 

Mr.  Macdonald.  Mr.  Hargrave  at  the  same 
time  says  the  king's  proclamation  is  not  only 
executory,  but  he  has  the  intermediate  power 
of  imposing  taxes  until  tbe  assembly  can  sit— > 
now  if  that  proclamation  was'  not  capoUc  of 
giving  these  people  a  constitution,  which  it 
does  masQiucb  as  it  gives  them  the  lawa  of 
England  to  all  eternity,  they  must  romata  as 
a  conquered  country,  and  the  crown  baa  not 
the  power  of  doing  that  act  which  can  give 
them  the  benefit  of-^  legislature  which  every 
other  colony  has;  if  this.pmclanlation  does  not 
give  it,  what  is  the  consequence  of  thai— what 
your  lordship  says  undoubtedly  most  ha  true— 
the  parliament  can  never  be  excluded^  but  then 
there  will  be  a- double  legislative  authority  over 
thaa  countryv  and  parliMMat  may  do  one  way* 
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the  kin^  aiKi(her,  end  they  will  be  enbjeet  to 
the  niferies  of  a  double  gorenmieot. 

Mr.  Just.  WiUt$.  It  not  it  the  case  with'  them 
ell — when  a  lefrialatiTe  power  is  gifen  then 
Ibey  are  sabject  to  thia  parliameot  alao. 

Mr.  Maedonaid.  True,  my  lord,  bat  I  mean 
ttiere  is  a  doable  aaperior  gOTemment  orer  them : 
as  to  their  own  aubordinate  legialatore,  I  don't 
coneeife  that  to  be  ao  wpry  material  as  to  be 
classed  with  the  others,  namely,  the  kin^  alone, 
or  jointly  with  hia  parliament,  and  much  of  the 
misery  of  double  and  conse(|ueatlv  nncenain 
government  will  still  .remain.— I  submit  to 
your  lordship  it  is  inconsistent  that  the  king^ 
stiould  thus  have  tlie  legislative  authority :  as 
to  the  parliament  having  it,  there  can  be  no 
doubt  of  that.  With  regard  to  the  opinions  of 
lord  Sommers  and  sir  George  Treby,  they  were 
given  on  dreamstances  so  very  particular  that 
they  cannot  possibly  apply  to  this  case,  in 
which  no  such  drcomsiances  are  to  be  found  ; 
and  with  rsspect  to  sir  £dward  Northey,  1  must 
remind  your  lordship  that  he  speaks  of  a  coun- 
try held  by  force  of  arms,  and  bis  opinion  was 
that  it  might  then  be  sul^ect  to  the  king's  pre* 
rogative  ooly ;  but  when  it  becomes  a  colony, 
that  isy  ss  soon  as  the  legislature  was  established, 
tkat  prerogative  is  not  to  be  enforced. 

If  the  sense  of  the  parliament  was  wanting, 
there  was  a  bill  brought  in,  in  March  1749, 
io  order  to  make  the  king's  order  law  iu  the 
colonies.  That  was  petitioned  against  by  every 
one  of  the  coloniea,  and  thrown  out. 

The  words  of  the  Declaratory  Act  of  6  of 
Geo.  3, 6, 19,  are  as  strong  as  possibly  words 
can  be,  declaring  the  power  of  legislaUon  and 
taxation  over  the  colonies  to  be  in  the  king  and 
parliaaent,  without  any  reference  to  the  king's 
sole  prerogative.  I  need  not  gp  over  the  ground 
again,  for  beaide  the  crude  ideas  which  I  hiave 
submitted  to  the  Court,  the  learned  gentleman 
who  went  before  roe  has  sufficiently  answered 
ewery  objection  in  the  fir«t  argument ;  where- 
fore, trusting  more  to  his  ingenuity  and  learn- 
ings than  my  own,  1  hope  the  judgment  of  the 
Court  will  be  for  the  plaintiff. 

Lord  Mamtfield.  If  neither  side  desire  a  fur- 
ther argument,  I  am  ready  to  gi?e  my  opinion. 

Hr.  Margrave.  Siy  lord,  1  am  desired  to 
request  a  further  argument,  and  when  I  con- 
sider my  own  insbility,  1  hope  your  lordship 
« ill  grant  another  argument, 
-  Mr.  Macdonald,  I  am  instructed  to  repre- 
sent to  ^our  kirdship  that  this  is  a  revenue 
tax  re^iifriiig  an  immediate  determination,  and 
to  say  that  we  should  be  glad  of  the  judgment 
of  the  Court  as  soon  as  possible. 

Lord  Mahtfidd.  It  has  been  argued  very 
well. 

Mr.  Hargrave.  M  v  lord,  it  is  the  wish  of 
Mr.  Attorney  General  to  have  an  opportunity 
of  arguing  it,  the  cause  is  of  great  importance, 
— there  is  great  novehv  in  it. 

Lord  A^ntfield.  I  have  said,  if  either  side 
desire  another  argument  1  will  not  refuse  it. 

Mr.  Htrgrave.   I  am  not  positive  whether 
VOU  XX. 


Mr.  Attorney  Genestl  antiiorised  me  to  say  that 
he  desired  another  argument.  But  I  under- 
stand from  him  in  convemtk>n,  that  he  meant 
to  argue  it  the  third  time,  which  is  one  reaaon 
for  my  present  application. 

Lord  Man^fidd.  Let  it  stand  over  for  n  thiid 
argument. 

On  Monday  the  6th  of  June  it  was  moved 
for  farther  argument.  Stood  orer  till  the 
Tuesday  se'ennight. 

Tuetday^  June  14. 

Tt'  was  entreated  it  might  stand  over  till 
Friday.  ^ 

^  Lord  Mamfield,^-!  don't  see  any  inconve- 
nience in  going  over  till  next  term.  It  is  your 
own  delay.  It  is  sbsolutely  impossibly  to  give 
judgment  this  term.  Suppose  we  were  all 
agreed,  many  matters  are  thrown  out  in  argu- 
•ment  which  are  not  absolutely  necessary  in  the 
decision,  but  of  which  it  would  be  necessary  to 
the  Court  to  take  notice. 

What  the  value  of  the  French  duties  maj 
be,  I  don't  know :  it  does  not  sppear  in  the 
case.  Suppose  the  Court  should  be  against  the 
imposition  of  those  duties  which  are  imposed 
in  lien  of  the  French,  there  would  arise  n 
question  concerning  those  duties. 

Can  you  have  any  doubt  upon  the  most  ma« 
terial  aivument  of  all  f 

The  first  question  made  in  the  second  argu- 
ment by  Mr.  Macdonald,  I  think,  is  one  of  the 
greatest  constitutional  ouestions  ihst,  perhsps, 
ever  came  before  t|iis  Court.  As  my  brother 
Aston  is  ab^nt,  I  wiah,  principally  upon  that 
account,  that  it  may  stand  over.  It  is  impos? 
sible  it  should  ever  be  passed  over  in  silence. 

Mr.  CamfheU  mofcd  that  judgment  might 
be  gifen  upon  the  former  argument,  but  lord 
Mansfield  remuided  him  that  he  could  get  no 
farther,  because  it  must  necessarily  come  into 
the  Exchequer ;  and,  even  if  that  were  not 
the  case,  judgment  could  not  have  been  given 
in  the  term,  l^tb  on  the  account  of  the  abeeoce 
of  Mr.  Justice  Aston,  and  as  the  last  day  would 
be  a  Wednesday. 

f  NaoemherT,  irf4. 

Tlie  Grenada  cause  came  on  for  the  third 
argument  by  Mr.  Attorney  General  on  the  part 
of  the  crown,  and  Mr.  Serjeant  Glynn  for.  the 
plaintiff. 

Mr.  Serjeant  G/^n^— This  esse,  one  of  the 
roost  important  in  its  principles,  and  in  the  con- 
sequences dependent  on  the  decision,  that  was 
ever  argued,  comea  before  the  Court  on  a  special 
verdict,  atatingthat  the  island  of  Grenada  wan 
ia  the  possession  of  the  French  king,  and  con- 
quered by  bis  Britannic  majesty's  arma  in 
1769.  The  inhabitants  permitted  to  sell  their 
lands,  to  the  subjects  of  Great  Britain  only,  by « 
the  articles  of  capitnlatk>o  in  1763. 

Proclamation,  reciting  the  benefits  from  a 
regular  colonization ;  promising  that 
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Uipf  thill  lie  ctIM,  with  p0ir«r  to  nuike  liwi: 
in  the  mean  while  the  ivqlects  to  ooefide  ihe^ 
■hall  begoferaed  by  the  laws  of  EegUnd. 

ProfifioD  maile  of  Imalatioo  to  be  ezeeuted 
by  the  governor  9th  of  If  ay,  1764.  Patent  to 
the  governor  to  call  an  assembly  as  soon  as 
convenienoe  shall  admit. 

Proclamatioo  90th  of  Jaly  1764,  for  levying 
an  impost  of  four  and  a  half  per  cent 

Stated — assembly  called  about  the  end  of  the 
year  1765. 

State  of  costoni  of  Ibe  other  islands.  The 
impost  by  issembl^. 

State  of  St.  Cbristopber's,  only  where  there 
is  a  difference  of  collection ;  part  having  been 
subject  to  the  kin^  of  Fraope. 

They  find  the  impost  levied  on  tbe  plaintiff 
by  the  defendant ;  and  that  it  is  upon  the  im- 
post- so  levied  ihiM  action  is  brought.  And  on 
the  whole  matter,  if  the  money  legall)f  col- 
lected, then  .they  find  for  the  defendant  s  if  not» 
tjien  they  find  for  the  plaintiff. 

The  question  is— whether  tb^  king  litt  .a 
power,  without  acts  of  assembly  or  parliar 
ipentary  regulation,  to  infpose  any  tax  upon 
the  inhabitants  of  the  island  of  Grenada  P 

The  provwion  for  peopling  the  bland^  the 
commission  to  governor  Melville  for  the  well 
governing  of  the  island,  are  both  material. 
.  I  cannot  help  taking  notice  of  the  principle, 
on  which  the  claim  of  the  king  is  founded,  to 
the  raising  of  this  imposition,  which  is,  that 
tbe  king  nas  a  right  to  exercise  a  despotic 
power  over  a  conquered  country,  annexed  to 
tbe  dominion  of  Great  Britain ;  and  that  this 
power  is  legally,  |»ermanentlv  and  uncontrola- 
bly  in  him.  I  think,  though  not  necessary  to 
this  decision,  it  will  throw  light  upon  many 
points  contained  in  it 

If  it  oonld  be  ahewn  that  the  law  had  asserted 
this,  and  no  contrary  decisions  had  denied  itt 
that  the  course  of  history  proved  it ;  that  it 
liad  ever  been  asserted ;  that  there  were  no 
tines  in  which  the  exercise  of  it  bad  been  dis- 
puted, or,  if  there  were,  that  it  had  never  been 
jodiclally  contradicted;  and  that  the  king  had 
always  exereised  it :  however  nnagreeing  with 
Aor  principles  it  might  appear,  and  however 
dangeroos  to  the  eonstitotion  that  the  king 
should  have  independent  domiokm ;  yet,  if  it 
were  so  open  the  authoritiea^ai  stated,  I  shoold 
hold  it  a  very  formidable  argument  But  I 
bold  that  the  opinions  have  been  silent;  that 
there  have  been  no  decisions ;  that  the  course 
of  our  history  has  no  vestiges  of  it;  that  it 
never  has  been  exercised ;  and  that  every  hint 
of  it  has  been  rgeeled  with  disgust 

That  of  Calvin  was  a  qocstion^  whether  a 
post-natus  of  Scotland  waa  a  natnml-born  sub- 
jeet  of  the  king  of  England,  after  the  Union ; 
it  was  held  he  was*  beeanse  the  centre  of  unity 
was  in  tbe  penon  of  the  king.  No  necessity 
of  entering  into  the  discmsrao  whether  it  be 
lord  Coke's  opinion,  or  of  the  jodm* 

The  general  defhiition  if-«of  a  king  of  a  con- 
qnered  people,  and  a  pn^osition  is  laid  down 
gaoerally* 


«(If  thckibgmaknisdoDqiMi*  of  a  Chnh' 
tian  country,  Uieir  laws  remain  tiH  ho  givea 
them  others ;  but,  if  he  makes  a  conqocet  of 
an  infidel  oountry,  the^  are  presooMd  to  have 
no  laws;  he  msY  give  them  what  law  he 
pleases;  but  guided  by  natural  jusiioe  and 
equity."  I  quote  this  not  for  the  sake  of  anjr 
thing  hut  the  use  I  shall  make  of  it  by  and  bj, 
ahewiiifr,  that  a  subsequent  authority  went  to 
that  only :  and  this  was  an  idea  which  waa  not 
received  by  y9nr  hndship  the  last  term,  but 
rejeeted  with  a  declaration,  that  for  the  honour 
of  lord  Coke  it  ought  not  to  be  iqpoken  of;  as 
I  hope  it  never  will. 

fie  ia  speaking  of  a  kinif,  not  pailiealariy  of 
the  kliig  of  thia  country ;  if  it  were  to  be  on* 
derstood  to  belong  to  any  king,  it  would  be 
evidentljr  wrong  as  to  Poland,  or  aa  to  the  then 
constitution  of  Sweden,  if  a  oonquest  be  made 
by  a  king  of  Poland  by  a  Polish  ermy,  it  ia 
mado  not  to  the  king  personally,  but  to  the 
king  and  senate  of  Poland ;  and  so  of  Sweden 
at  that  time. 

A  very  respectable  anthov  was  mted  to  your 
loidship,  by  Mr.  MaedonakI,  who  very  ably 
BTgwA  from  hw  book,  that  all  aequisitieos  by 
conqueyt  are  made  for  the  state ;  and  are  then- 
fore  at  the  disposal  of  those  who  make  them, 
that  ia  to  say,  the  state  according  to  its  several 
oenstitutMns,  and  diffiurent  distribntioiia  of  le« 
-  gislative  power. 

In  agreement  with  thia  author,  who  states 
the  doctrine  in  a  deosive  manneis  I  thmk  4t 
dear  that  the  conqoaal  made  by  tbe  state  is  fhr 
the  bcoeit  of  the  state.  Bxeeotion  and  admi- 
nistration  of  all  kws  in  Sngland  b  in  the 
crown ;  the  power  of  making  laws,  aoeordiag 
to  the  oonstitution  of  tbe  state  which  he  go« 
vems  here,  is  in  the  crown  wiUi  the  two  other 
latnre.  When  lord  Coke  ^ves 
most  have  taken  it  froas  wntsrs 
10  for  the  oiost  part  of 
absolute  monarohies ;  and  he  took  the  word 
*king*  as  a  general  word,  which,  in  their 
sense  of  it,  comprehends  tbe  whole  ooostitotioD* 

Objected,  that  ford  Coke*s  authority  must  be 
taken  otherwise,  beeanse  it  hss  been  nnder« 
stood  in  other  esses  to  belong  to  the  sole  power 
of  the  \dof ;  and  it  was  taken  on  thb  autho- 
rity, the  long  had  the  right  of  naaking  inde- 
pendant  l^wa  over  m  eonquered  ooontry ;  and 
that  a  king  was  in  the  same  state  ef  en  as  to  e 


vems  nere,  is  in  in 
parte  of  the  legislati 
DM  opinfon,  he  mnt 
ofgiMieraliaw,and 


colony,  unless  otherwisenrovided  by  obarter. 
It  IS  said  that  in  P.  W.  the  same 


.  «u«  MUM*  point  was 
determined.  But  P.  W.,^instead  of  speaking 
of  thd  bare  power  of  the  king,  spoke  ef  the 
power  of  a  eon(|uaor. 

The  concession  said  to  be  made  by  air  B. 
Shower ;  and  that  it  was  of  oonseqqenoe  to 
them  to  have  denied  tbe  position,  if  capable  of 
being  denied ;  was  in  the  case  of  an  iuand  not 
inhsibited  when  first  passed  by  patent;  ao  if  a 
conquest  gave  any  right,  he  said  it  must  be 
over  tbe  persons  ef  the  conquered  poople,  not 
over  the  country. 

Upon  a  state  of  the  history  of  Jamaica,  an^ 
position  of  fiMt  being  mistaken,  the  afgasaent 
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i  is  ^n^  ^^i   ^*^  poihiiiii,  »  jofdj 

ivproliated  in  GalfiD't  ctte«  ii  ^li  pmit  af- 
firmed. 

THe  ofiQioo  coMlflDded  to  lie  eMIIed  Hi  tbei 
cMe  9i  Blencberd  end  Geld  j,  ie  feiiiMM  en 
my  lerd  Coke'e  tekief  thealy  witbooft  civil  po* 
licyt  to  be  gotereed  iriiilrariljy  eeeoidiMf  te 
the  pkaBere  oT  the  Ungi  ■•  he  sbdaM  tbiDk 
eqpty  end  jueliee ;  if  the  cepcetrfop  be  enir 
thing  it  ie  Id  be  applied  4e  thel  pdiet ;  whieh 
oof  bt  oot  to  be  neoMd  in  n  court  ef  JQStfce. 
This  b  the  prineipel  greund  of  e  oaae  wbioh, 
from  its  ineceumcj,  feioed  so  little  weight 
with  yoar  lordsbip  epon  the  hnt  ergmneht }  if 
there  had  been  others,  the  iadostry  ef  th* 
learned  geotl^neo  who  fnade  the  bast  of  the 
laat  affgnmeat  lor  the  dslbadant,  wonid  have 
prodooed  them.  Tahiog  the  expremoo  from 
n  pnbfie  writer^  I  apprehend  my  lord  Coke 
meant  merely  lo  state  the  principle,  not  appHed 
to  any  partieuhur  oonntry ;  and  then  the  king, 
when  af  plied  to  Eoglandy  means  net  the  ki^ 
aoielyy  bnt  the  king  and  pwliament.  It  is  the 
most  natnral  and  rational  eonstroetion,  and  is 
snch,  I  think,  as  tbe-argnmeot  admits. 

I  think  it  can  never  escape  yonr  lordship, 
thai  mv  kifd  Goke,  writing  without  precedents 
or  antbority*  must  nceessarily  lefer  to  Ibe 
writen  of  public  law.  Mr.  Maodonald  has  well 
observed,  theee  writers  generallj  used  the  word 
emperor  or  king  as  an  arbitrary  power  ioclod* 
ing  the  whole.  If  lord  Coke  is  supposed  to 
have  laid  dotra  the  point,  it  must  have  been 
from  the  history  of  bis  country,  sod  that  the 
king  from  the  earliest  time  exereised  this  pre* 
ingalive.  Thoogh  I  shooM  not  have  laid  g^eat 
stTMi  upon  aotlMrities  deduced  from  dark  and 
unsettled  tiroes ;  nor  from  our  Henrys,  or  even 
enr  Edwards,  to  prove,  from  the  exernse  of  sn 
act  of  power,  the  legality  of  the  claim ;  (when 
even  in  that  reign,  when  the  great  charter  was 
given,  there  were  so  maov  violations  of  it,  snd 
so  many  afterwards,  and  so  nany  ooofirma* 
tkms  otherwise  not  necesmry.)  Thoi^  tor 
these  reasons,  I  cannot  allow  much  weight  to 
nets  in  daim  of  a  prerogative  in  those  reigas, 
there  is  no  instance  of  an  absolute  authority  by 
the  king  over  a  eonqnered  cMuntrv.  I  don't 
BMan  to  waive  the  benefit  of  what  baa  been  so 
ingeniously  argued,  with  respect  to  tha  intro- 
dnction  of  laws  into  Irehmd  by  the  charter: 
bnt  I  thiak.Mr.  Maodondd  has  pradoeed  an 
mgument  in  proof,  that  the  laws  of  Engbind 
caosted  before  tbet  time,  as  It  refers  to  them. 

I  think,  therefore,  an  Engllah  constitution 


bad  passed ;  and  in  general  that  it  is  pert  of, 
the  duty  of  the  kinv  to  provide,  that  the  Eog* 
lish  constitution  sbiSl  be  exereised  every  where 
over  all  the  subiects  of  England,  however  con- 
i|uered,  however  acquired,  or  wherever  tbeir 
situntion. 

The  power  of  promulgatien  of  laws,  inurog 
of  laws,  the  making  preparations  and  proper 
regulationa,  for  the  mtredoction  and  execution 
of  theae  lawa  in  a  eountry  so  lately  rteeiving 
them,  ia  the  peenliar  prerogative.  Tliougb 
them  ia  an  antecedent  title  ky  birtU'eir   ' 


CSIO 

tinn,  H  ean  nnly  bn  eMdMd  by  ibsans  ef  the 
trust  reposed  in  the  creim»  ml  ns  le  be  apphci 
tnthebeneatofthepnbUe. 

The  enquiry  is  not  whntie  exp^ianl  fcr  the 
peculiar  good  of  mankind  ao  mneh  as  what  »- 
neoesmry  or  eapabb  of  being  admitted.  Wbcee 
new  hiws  have  been  to  be  introduced,  or  old 
ones  to  be  altered,  it  has  alwaya  been  by  the 
act  of  the  auprcihe  legisktion  openly,  eithnr 
here  or  over  the  stmes  in  Ireland,  fff  the  pro- 
viding  for  tlie  execution  of  an  aniient  right  bh 
calted  legislation,  we  wiH  readily  allow  tbia  W- 
gmlation  to  have  always  esisted  in  the  kmg. 
But  it  is  neeesssry,  in  order  to  prove  the  au- 
thority claimed  in  the  present  case,  to  fcbeur 
that  the  k'uig  bee  tdnegaied,  altered  or  hitro- 
duced  laws.  This  hss  not  been  done,  the  king 
has*neter  exercised  such  an  anibority  ;  and 
the  very  expressisn  of  an  idea  ef  such  s  rigH 
has  been  rejected  with  resentment  and  uidignn- 
tlon  aa  agwnst  the  eonstitntuiu. 

And  to  say,  if  allowed,  that  the  king  legwd*- 
tivdy  introduced  laws  m  Ireland,  by  providing 
for  their  being  received  and  executed,  ni  *®  "V 
tlwtbe  performed  this  executive  trust ;  which 
we  all  allow ;  and  if  this  be  meant  by  the  legis- 
lation asoribed  to  him,  it  is  aealntary  Mdae^ 
ceseary  legislation.  I  know  if  it  be,  it  hardly 
wiU  be  so  bterpreted  as  betong'mg  tn 


With  regaid  to  Wales,  (I  presume  nsany 
other  instances  will  not  be  found  of  conquered 
countries,)  the  sUtutc  has  always  been  consi- 
dered as  an  act  of  parliament . 
.  The  peculiar  authority  given  to  king  Edward, 
wbioh  could  have  been  by  no  means  necessarr, 
if  there  had  been  a  legislative  power  abedntely 
and  indepmdently  in  htm  j(and  which  power 
was  never  exercised,  and  was  held  by  the  judges 
so  ill  acrreeing  with  the  censtitoaon,  aa  to  be 
con9ned  to  the  person  of  king  Edward  1,)  gtyea 
room  for  a  strong  inference  that  the  regnlatien 
was  not  orignially  and  property  in^him,  aaof 
bis  own  independent  right,  but  derivatively  ftos^ 
the  parliament ;  and  that  hi  auob  a  manner  aa 
to  be  at  least  confined  to  himself,  and  not  ex* 
tend  to  bis  successors.  V.     .  ^   .       u 

The  king  wouM  never  haTO  Ifumshed  such 
an  aigument  againsi  the  exercise  of  legislative 
adhority,  bad  that  power  then  resided  in  him. 

All  the  eases  have  been  the  oblects  of  pnrba^ 
mentary  rcgulatknis.  If  he  had  nndenle«l  U 
to  be  of  his  right  tp  give  lawa  over  those  conn- 
tries  arbhrarily,  and  parliament  bad  recognmed 
tbii  claim  ;  the  power  of  making  and  ahering* 
the  power  of  abrogatiog  would  have  been  in 
him;  and  we  should  not  have  bad  the  interpo- 
sitienofparliaoMUt.*  .    «,  -,      ,a  « 

•  From  ae  mithor  cited  by  Mr.  Maedonald,  I 
will  sUte  the  position.  ..  ..      -^ 

That  nil  conquests  are  made  for  tiie  benefit 
of  the  conquering  state;  and  wbweter  ths 
people  nfh  composed  and  pay  allegiance,  in- 
Stid  of  oonstramed  submissioni  then  ibey  m 
subjects ;  and  owe  obedienee  to  the  laws  of  tbd 
state,  4nd  hobt  theilp  property  fitom 
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'  When  this  ooDqaest  was  made,  from  that 
hour  wbeo  the  king's  right  was  recognized' and 
a  compositioo  made,  it  was  4br  the  bene6t  of 
the  people  of  this  cooatry.  Here  partiealarly, 
its  cooquest  being  made  with  a  Tiew  to  ooloni- 
xation,  it  is  esublisbed  bv  the  best  authority, 
4hat  of  lord  Vaughan,  on  the  question,  whether 
a  naturalization  in  Ireland  made  a  man  a  na^ 
tnral-bom  subject  of  Great  Britain  ? 

•  Lord  Vaughan— A  conquest  is  not  solely 
for  the  benefit  of  the  conqueror,  hut  of  the  sub  - 
jeets ;  and  those  who  come  to  reside  there  have 
.a  right  to  acquire  property ;  lands  by  purchase ; 
—and  be  protected  in  all  those  particulars,  by 
the  laws  of  their  mother  country . 

•  The  inhabitants  then  of  Grenada,  are  the 
ohjects  of  all  those  provisions. 

They  may  acquire  property,  with  the  right 
of  residence  and  purchase ;  and  have  the  otner 
fights  of  British  subjects. 

.  As  to  expedience  or  Tslne,  we  are  not  speak- 
ing to  the  equality  but  the  legality ;  and  what- 
ever .  power  haa  taken  a  part  has  the  same 
claim  to  half  or  the  whole. 

The  authority  here  contended  for  is  incon- 
•aistent  with  that  riffht  which  Mr.  Campbell 
liad  as  a  reaident,  if  nothing  else  was  affected 
by  it. 

It  will  be  incumbent,  by  new  arguments,  to 
prove  a  power  in  l!he  crbwn  of  disposal  of  these 
acquisitions,  without  the  concurrence  of  the 
constitution. 

Will  this  right  bear  the  examination  of  the 
laws  of  England? 

Ordinances  of  neceasitv,  on  instant  emer- 
gencies, provisions-  for  the  administration  of 
constitutional  rights — I  shall  not 'presume  to 
aay  how  far  these  may  be  maintained:  but 
they  must  exnire  with  that  necessity,  and  be 
cccasional  ana  temporary  only. 
.  In  the  present  case,  no  pretence  of  a  ne- 
cessity. 

A  conqoest  of  the  people,  and  not  of  the 
lands,  must  mean  a  power  moat'eztensiyely 
taken  in  the  times  of  barbarism,  but  qualified 
in  these  times. 

Both  in  the  case  of  the  conquered  and  con- 
quering people,  the  laws  of  the  general  govern- 
ment are  upon  the  conquest  conveyed  thither, 
as  a  common  right  of  all  the  subjects:  but  they 
reiiaire  to  be  actually  carried  into  effect,  main- 
tained and  executed  by  that  power  in  which  th^ 
execution  of  the  laws  is  lodged,  which,  with  us, 
is  the  king.  The  title  is  there  before  the  en- 
joyment; when  the  king  hss  executed  that 
trust,  then  is  the  enjoyment. 
•  The  colonies  cannot  have  the  power  of 
enforcing  those  laws:  they  have  the  right, 
though  the  trust  is  reposed  in  the  king  to  ef- 
fectuate them. 

The  king  has  given  assurance  that  they  shall 
be  protected  in  all  their  rights,  honours  and 
possessions,  and  the  free  exercise  of  the  Roman 
Catholic  religion— this  to  the  conquered ;  shall 
the  conquerors  be  in  a  worse  state  ? 
r  Tbeking  has  provided,  that,  asioHnmable 
law«  may  become  inconvenient^  Ihereforetbore 


shall  be  a  local  one,  sulgect  to  aUeratiok  hf 
their  own  legislsture. 

A  distinction  is  taken  between  Grenada  and 
the  other  islauds;  I  answer,  the  grant  is  not 
a  matter  of  grace  and  favour,  bet  the  discharge 
of  a  trust.  If  it  he  a  gift,  it  is  not  revocable, 
but  an  irrevocable  right ;  what  distinction  then 
is  there  between  this  and  the  other  islands, 
whose  rights  the  king  has  recognized  by  re- 
ceiving the  imposts  aa  a  benevolence? 

What  power  anteceilent  to  the  patent  had 
existed  in  the  king,  is  annihilated  then.  Even 
considering  them  as  subject  before  to  the  sole 
law  of  the  conqueror,  and  not  as  subject  to  the 
legislative  power  of  the  state,  thp  king  has 
waived  the^iower  of  taxation  if  it  were  ad- 
mitted he  had  it  before,  by  granting  them  as- 
semblies to  tax  themselves. 

The  construction  csnaot  be  that  the  inha- 
bitants are  not  to  reap  the  benefit  till  a  future 
time :  this  is  so  inconsistent  with  the  end,  with 
the  construction  in  which  the  grants  of  the 
king  are  always  received,  and  the  benefit  de- 
signed, that  it  will  find  no  weight  with  your 
lorriship. 

Taking  it  by  way  of  ar^raent  that  the  coo- 
quest has  annihilated  their  ancient  law,  their 
Uw  cannot  have  been  annihilated  and  none 
given  them  in  their  place. 

If  their  ancient  constitution  is  gone,  the  laws 
of  England  by  their  proper  force  introduce 
themselves. 

It  is  a  fulme  grant,  it  is  said — when  the 

Kwer  is  given  them  to  call  assemblies,  they 
ve  a  provision  for  a  legislature:  I  den*t  mean 
to  derogate  from  the  supreme  legisla^ire; 

The  astembly  is  to  be  called  when  circum- 
stances wiir  admit,  and  convenience  shall  re- 
2uire :  so  it  is  here ;  but  yet  it  is  the  unalter- 
ble  privilecfe  of  this  country. 

The  people  who  should  come,  in  confidence 
of  the  promise  of  the  righu  of  British  sulgeets, 
would,  according  to  this  construction,  come,  snd 
find  themselves  without  one  of  the  roost  re- 
markable of  those  rights,  and  that  which  secures 
all  the  rest.  They  would,  on  coming  to  reside, 
find  themselves  subject  to  an  arbitrary  dis- 
posal of  their  property,  and  miifht  have  the 
whole  taken  away  without  their  own  couNent. 

My  lord,  on  the  whole  of  the  case  I  presume, 
whether  aa  a  conquered  people  or  as  colonies, 
they  had  a  right  to  tax  themselves,  and  were 
not  subject  to  imposts  under  any  claim  of  pre- 
rogative, without  their  own  consent. 

Secondly,  If  they  had  been  subject  to  taxes 
hy  prerogative,  that  the  king,  by  his  procla- 
mation, has  concluded  himself  from  this  right. 

Mr.  ThurUno  (Attorney  General).  I  have 
ever  looked  on  this  ss  one  necessary  ground  of 
argument  lo  a  doubtful  question,  that  we  should 
see  and  attend  to  the  nature  of  the  claim,  its 
fitness  and  expediency  ;  and  not  oonfounil  the 
idea  of  it  by  subiitituting,  in  its  place,  aome- 
thing  of  a  very  different  nature,  and  auppoeing 
that  to  be  the  right  which  iainnsled  en  and  in* 
tended  te  be  proved.. 
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If  1  hsd  been  to  eontend  Ibr  tn  ibtolote  id- 
depeD^ient  le^slatt? e  power  id  his  roiyetty,  I 
haTe  not  that  idea  of  aotboritieih  or  of  the  da- 
ties  of  my  profession,  thai  I  could  have  eonged 
ffiyeelf  in  the  task  of  sapporliog  it.  Nor  should 
I  have  thought  it  a  proposition  fit  to  be  spoken 
of  in  any  place,  much  less  in  a  court  of  justice. 

Without  taking  that  for  my  ground,  I  mean 
to  inmstthat  his  majesty,  as  an  article  of  eze* 
colire  power,  has  an  authority,  legislative  in 
its.natore,  hot  subordinate  to  the  supreme  le- 
gislature :  a  right  of  f  mposiog  laws,  and  ioi- 
powering  others  to  impose  them. 

When  1  shall  refer  to  corporations  in  Bng^ 
land  invested  with  powers  to  provide  laws  over 
part  of  the  dominions  of  the  king  of  England, 
from  which  thev  were  distant,  and  not  natives 
or  inliahitants,  I  shall  think  myself  entitled  to 
contend  that  a  power  which  he  can  delate  he 
can  exercise  in  his  own. personal  authority. 

A  method  has  been  taken  which  requires  the 
right  to  be  considered  in  rather  a  different  view, 
and  examined  in  a  different  mode. 

I  think  it  has  been  endeavoured  to  be  insi- 
Doated,  or  rather  declared^  that'  in  the  article 
of  coDC|nest  the  laws  of  England  instantly  take 
place  in  the  conquered  country,  and  the  con- 
quering people  carry  the  English  laws  with 
cbem.  At  the  same  time  that  this  point  has 
beeo  contended,  it  has  been  argued  that  the 
king,  by  his  executive  power,  was  to  establish 
those  laws. 

By  the  subordinate  authority  to  the  Lords 
and  Commons  (which  I  consider  as  being  as 
mnchflubordtnatewith  regard  to  the  dominions 
acqoired  to  the  king,  as  with  regard  to  the  state 
and  dominions  of  the  state  here),  the  king  re- 
Ipilaies  the  government,  and  r^uires  imposts 
from  the  country,  in  such  manner  as  he  sees 
requisite. 

But  it  is  said  "  only  particular  necessity  jus- 
tifies this  claim,  and  It  must  be  only  occasional 
and  temporary :  when  the  sovereign  authority 
bas  found  it  expedient  to  give  laws  for  parti- 
cular local  necessity,  every  individual  carries 
with  him  all  the  laws  of  England ;"  that  is,  it 
may  frequently  happen,  laws  subversive  of  the 
laws  given.  The  individual  then  will  have  a 
power  denied  to  the  sovereign. 

I  have  the  authority  of  the  same  celebrated 
author  (quoted  on  the  other  side)  that  there  is 
no  difference  between  a  country  conquered  by 
the  arms  of  another,  and  discovered.  Vat.  s. 
208— «10. 

It  was  stated  in  the  last  argument,  in  order 
to  shew  wherever  a  country  is  conquered  it  lie- 
eomer  part  of  the  con«fuertng  people,  and  their 
laws  are  introduced  with  the  conquest,  that  in 
Calvin's  case  this  point  had  been  decided.  The 
ooestion  there  was,  whether  the  dominion  of 
ue  conqueror  or  only  the  realm  is  included. 

The  lawsof  the  conquered  remain  till  altered. 
They  have  been  acoustomed  to  them  as  modes 
of  regulating  and  disposing  property.  They 
know  no  other:  if  there  Iw  better,  and  more 
complete  in  thehr  own  nature,  they  are  satisfied 
with  their  own;  they  have  been  accustomed 
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to  look  up  to  these  for  proteetiOD  on  all  occa- 
sions, and  to  enjoy  undqr  them  all  the  blessings 
and  comforts  they  have  eoioyed. 

The  question  is,  whether  by  the  laws  6f 
Great  Britain,  which  are  the  only  role  herc^ 
the  kins:  has  been  advised  justly,  and  acted 
within  the  compass  of  those  laWs ;  or  whether 
those  kws  are  exceeded?  This  is  noerely  the 
question. 

My  reason  for  stating  that  dominion  and 
property  were  acquii«d  by  conquest  was,  be- 
cause 1  shall  infer  that  the  constitution  has  in« 
trusted  the  king  with  the  disposition  of  the  pro« 
perty,  and  with  the  ordering  of  that  dominion 
conquered ;  subject  to  the  legislation  of  the 
country. 

The  king,  both  in  conquests  and  colonies, 
has  had  this  right:  there  has  not  been  an  in- 
stance in  which  the  king  has  not  exercised  the 
disposition  of  the  laws  and  property  of  the  con- 
quered country. 

He  has  granted  by  his  charter  the  island  of 
St.  John. 

The  king  may  exercise  the  right  of  disposing 
the  lands  conquered.  With  respect  to  the  laws, 
if  we  should  be  carried  back  to  the  conquest  of 
Ireland,  (which,  I  think,  reoaains  in  great 
doubt,  whether  by  Edward  or  king  John,  or 
whether  indeed  completely .  till  the  reigp  of  . 
Elizabeth,  at  any  period)  the  ^reat  loss  3t  the 
records  of  Ireland  nas  made  it  impossible  to  g9> 
into  an  accurate  discussion.  Lord  Coke  is  of 
opinion  that,  in  point  of  fact,  Henry  the  second 
did  give  the  lawa  of  England  to  Ireland.  King 
John  was  not,  in  truth,  the  sovereign  of  Ire- 
land; the  actual  sovereign  was  Henry  the 
third.  It  was  not  till  after  two  deacenis  had 
been  cast  that  king  Henry  the  third  granted 
the  English  laws. 

Supposing  king  John  gave  them  those  laws, 
or  that  they  were  established  there  before.  It 
is  contended  this  was  a  mere  act  of  executive 
power.  It  will  appear  to  what  extent  this 
power,  called  executive,  was  carried. 

On  the  subject  of  the  English  laws  another 
ambiguity  runs;  that  it  is  not  only  the  laws  of 
property  and  punishment  of  crimes,  but  the 
political  laws  and  constitution  of  the  country. 

Sop|KMc  the  king  could  not  make,  nor  autho- 
rise others  to  make  laws  occasionally,  the  au- 
thority of  parliament  would  be  necessary  to 
make  the  change. 

With  respect  to  Scotland,  whenever  they  did 
call  a  parliament,  it  was  by  the  king's  com- 
mand and  instance,  as  at  Newark ;  and  it  is 
too  much  to  say  that  the  king,  in  the  oha-  ' 
meter  of  an  executive  magistrate,  has  a  right 
not  only  to  create  assemblies,  but  to  app^tft 
their  meeting  ;  and  also  that  he  carries  with 
him,  as  a  part  of  merely  executive  power,  the 
power  to  alter  laws. 

With  respect  to  Wales,  though  I  believe  in 
my  conscience  it  was  in  fact  obtained  by  no 
better  pretence  than  that  of  the  sword,  yet  Ed- 
ward did  not  consider  it  as  such. 

Plowden,  196.  There  is  no  pretence  that 
the  ordinaocetbeB  made  was  by  king,  lorda^ 
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under  his  own 
With 
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tbe  kintfoooiiilcved  it  at  a  i^T 


I  own  paraooaldoaainiOBi 

refpari  to  nitay  plaeea  in  Fcanoe, 


tekea  ceitainly  by  rigblM  ciHiqoeit,  anil  eeded 
by  tbe  traaty  of  Br^igny,  my  doul    ' 
tber  the  Enf^ab  lawa  came  tbitber, 


doubt  by  wh»> 


With  respect  to  tbe  isarket  of  Calais,  tbe 
resort  of  English  introduced  tbe  kws  there, 
for  oonrenienoe,  but  not  in  tbe  castle,  nor  in 
Ibe  town  of  Calais. 

With  respect  to  Minorca^  tbe  laws  of  Eng- 
land do  not  take  plaoe  there. 
.  In  the  year  1713  they  were  referred  to  oer- 
tob  of  tbe  council,  the  arebbiabop  of  Canter- 
bury, and  others ;  in  tbe  year  17S7  somewhat 
was  done ;  in  tbe  year  1740  a  little  move:  in 
1769  the  prif  y  council  sent  o? er  e  creat  mul- 
tiUide  of  laws,  but  the  war  intsrfered. 

[Lord  Iftfnf/Etfitf.— This,  I  think,  was  afler 
<he  compkiiot  af^aiiltt  gorernor  Melrille.] 

1600.  King  Jsmes  grants  a  cbarteri  with  a 
power  of  making  laws,  and  an  exclusiTe 
fishery,  fiom  34  to  35  digrees  of  latitnde^  to 
the  corporatwB  of  Plymouth. 

It  ia  lakl  this  charter  came  into  parliament. 
They  came  because  an  esclusife  fishery  had 
been  granted  to  a  eorporatioB  residing  at  Ply* 
nouthf  with  u  power  «f  imposing  penalties. 

The  oljectien  was,  thai  at  the  time  (he  oor* 
poratioa  of  Ply momb  had  not  sent  ookwies. 

Chartst  of  Massaehueet's  bay,  with  power 
la  call  assemblies,  gnmted  by  the  king ;  vu- 
calad  and  granted  anew  after  the  revohition 
by  kbig  wSliam. 

I  ebier?ei  when  n  passage  has  been  cited 
from  the  history  of  former  times,  H  is  the  eus- 
iam  to  my  they  were  bad  timee.  Where  are 
we  to  bNik  for  the  history  of  this  country  but  in 
those  tisMs,  separating  the  bad  from  tbe  good? 

In  the  caee  of  St.  Chriatopber's  there  were 
l^fen  by  enment  lawyera  very  distinct  opi- 
nipns.  In  far  our  of  the  right  in  the  crown  to 
impose  diltiee.  I  don't  recolleet  there  was  any 
cndsBoe  of  want  of  ezereise  of  that  right ; 
yet  it  waacoutended  against  beeanse  an  act  of 
nmemMy  twenty-fire  years  after  granted  the 
.  doliea. 

Yet,  if  one  was  to  infer  from  ereryaet  that 
has  been  made  in  any  of  the  poUticareonatita- 
tmna  of  thia  oowit^  that  there  waa  no  law 
belbre  that  act  was  made,  it  would  aubrert 
flBoatertbeaMst  kniMrUntUwsef  this  deuntiy. 

It  was  said  the  king  might  hare  enacted  a 
kw,  but  only  bcfiNTe  the  time  of  tbe  actual  sur- 
render; but  that,  after  it  surrendered  to  the  «H 
Yuraignty,  it  brcemea  part  of  tbe  cOMueriug 
state  in  a  difiesent  right;  and  the  ordmancea 
naust  be  oul^  temporary  tin  the  ki^  and  pai^ 
linrociit  premea  others. 

From  the  moment  the  eonqueal  has  eata- 
Uiehed  itself,  ftom  tbe  initaut  in  which  be  has 
oompelled  the  inhabitants  lo  give  up  their 
mrms,r-»tbere  is  net  a«y  hour  in  whieh  .tbe 
parliament  cannot  bind  it. 

Soppoee  thia  ordinanee  bad  been  befbre  the 
eapimUliea  and  oasaion^  weuidit 


by  Ibe  treaty  of  peace  the  king  of 
France  aays  be  cedes  all  hie  right  to  the  king 
and  mown  of  Graat  Britain  r  What  doea  the 
treaty  aMwe  than  aiBrm  the  right  of  Great  Bri- 
tain, by  ceding  all  right  or  pretensions  of  right. 
If  bis  nujesty  thought  fit,  after  having  im- 
poeed  one  aert  of  laws,  to  give  another  repiw- 
nant  sort  of  Uws,  or  the  parliament  wera  to  do 
thia,  H  would  be  by  an  authority  acting  in  aub* 


version  of  tbe  first. 

This  drives  oo  to  another 
the  cteim  of  political  liberty 


upon 


The  kioff  by  bis  conquest  acquired  a  power 
to  provide  laws  for  bis  sniyeots,  a  power  which 
baa  been  so^repeatedly  aad  aitensively  eief • 
'Cised  inotherinstaaees. 

Has  the  king  superseded  that  right?  Tbe 
proclamatioti,  it  is  said,  given  the  Engliah  hiwa 
to  all  the  ouljects.  It  was  sakl  that  it  pre* 
aomed  tbe  laws  of  England  pravallcd  in  the 
country,  and  that  it  made  a  juovision  iu  the 
commiesion  to  be  given  to  tbe  judges.  What, 
that  they  shonld  bring  those  lawa  which,  by 
tliis  hypothesis,  were  tnera  before ! 

Tbe  proclamation  might  convey  the  Eng- 
lish lawa,  but  not  tbe  political  and  eonatitu- 
tiooal  system  in  general  m  this  kingdom. 

Tbe  promise  is  said  to  be  tbe  same  which 
tbe  king  gives  here.  I  don't  know  by  what 
record  it  appeara  that  tbe  king  baa  engaged 
himself  to  bis  suljeets  of  this  country,  that, 
when  convenience  ahall  permit,  or  ooeasien 
shall  requira,  he  will  permit  a  puriiauMut  to  be 
calM. 

The  kmg,  by  his  oomaaimion,  empowers  the 
governor  la  call  au  aaseaaUy  when  be  shell 
think  convenient,  ur  receive  mstraetiooo:  and 
bis  aulherity  was  ao  moeh  execntory,  that  he 
might  have  eataUiahed  aasembliea  either  of  the 
five  iaianda  together,  or  in  Grenada  apart  and 
aei^erally. 

It  would  be  of  the  utmost  danger  to  thia  eau- 
atitatfon  to  my,  tUl  tbe  king  or  perliament 
gives  them  a  conetitotaon,  be  might  act  m  firfl 
power,  without  any  laws  to  decide. 

The  commimien  to  oaU  aasemblies  waa  not 
eiecuted  till  above  a  year  afker  the  patent  im- 
poeing  thednty. 

In  the  caee  of  chartered  governamnta  the 
aigument  wouM,  andoubledly,  take  a  dificTent 
turn.  H  might  be  eaid  a  charter  ia  a  grautef 
au  Intereat  to  persouenaoMd  in  tbe  graUt ; 
m  thia  nothing  coiild  pass,  but  thei 
existing  till  some  new  grant. 

The  special  verdict  bee  not  found  the  time 
in  wbieh  the  comroiasion  paaeed  tbe  great  seal. 
Theputsnt  passed  ler  raiiing  tbe  tax  in  July  s 
the  governor  did  not  go  over  tW  October ;  both 
came  together.  The  king,  Iberefiira,  had  ii^ 
trodoced  hie  eleun  to  tbe  impeat  on  theeeuntry 

K  lathe  time  in  whioh  any  aasensbly  eeuld 
iHed  9  for  Ua  right  waa  intredueed  IM  tery 
unlant  of  tbe  govecnov'e  tending:  and  the 
M&t  rights  in  tbe  king  aapechdly,  will  be  pre- 
ferred above  all,  when  it  appease  the  prMl*- 
mutieu  eeuM  not  be  tnlendad  la  waive  yieia»- 
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Mr.  Seij.  6^,  in  mlj.  Bdbralgorato 
die  general  qoeftion  I  sbul  speak  odoq  two 
important  points,  tboogh  an  eno  is  mnoe  of  tho 
ease,  and  tbo  object  satisfied  to  tho  plaintiff  by 
the  decision  of  tbe  last  The  other  is  so  mat 
and  important  an  one  in  the  general  considera- 
tioB  that  I  am  persuaded  your  lordship  will 
Botpass Of er in  judgment. 

The  tax  ts  contended  to  be  legally  let  led, 
upon  a  claim  of  which  the  vary  stating  of  the 
case  proves  the  illegality. 

My  learned  friend  has  set  out  with  disarow- 
faig  the  daim  of  an  absolute  mdependcnt  so- 
vereignty in  the  crown ;  hot  he  has  maintain* 
ed  his  argument,  and  was  obliged  to  mabtain 
bis  argument  upon  it. 

He  says  it  is  a  subordinate  legislature.  A 
subordinate  legislature,  in  this  sense  at  least, 
■  dtffioult  10  be  conceired  to  those  who  know 
■at  how  to  nmko  depeodonoe  consist  with  in- 
depeodeoct:  but  the  state  of  Grenada  distin- 
guishes itself.  It  is  a  tax  imposed  by  an  act 
of  legislatire  power,  which  includes  the  entire 
legal  sovereignty ;  but  itisnotan  uocontrouled 
authority,  because  the  king^  with  consent  of 
parliament,  may  depart  from  this  claim,  so  as 
to  bind  his  successors :  the  supreme  legisla- 
ture may  repeal  it.  The  king  makes  an  es- 
sential part  of  that  legislatore.  Is  iUa  mark 
of  a  limited,  subordinate,  authority,  that  he 
can  impose  without  them  what  they  cannot 
take  away  without  him?  And  that  be  may 
depart  from  this  is  what  any  noan  mav  do  in 
any  instance  of  the  most  unoontiouled  t^gisk- 
tive  authority. 

My  learoed^riend  says  it  is  a  subordinate  act 
^  legislation ;  an  act  of  eaecotion,  not  of  lo- 
gislation«  It  doea  not  depend  upon  tbo  king 
whether  the  laws  of  Eufflaad  introdace  them* 
ii  becansa  the  parfiatttent  may  alter  or 
nt  laws.  The  kwg  may  levy  taxes  by  hb 
authority,  which  shall  stand  In  force  till 
iameot  repeals  them,  which  they  eannot 
without  him. 

I  believe  my  learned  friend  will  hardly  prove 
this  power  vested  in  the  person  of  the  king.  1 1 
was  the  great  pmnt  our  Hampden  contended, 
that  no  tax  can  be  imposed  by  the  authority 
of  the  king.  It  must,  therefore,  depend  sole- 
ly upon  the  qnestion,  whether  the  king  has  an 
absolute  independent  legislation  $  or  whether 
rer  of  the  o 
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ahylawshntthalawiof^oi^nd:  andwhea 
he  conaidera  it  exprcasly,  as  faitiaBataly  and' 
vitally  oonneet^  with  £nghmd,  no  a  part  to 
the  body,  hi  one  entira  dominien,  can  it  ba 
doubted  whether  he  understood  thai  ha  wm  In 
govern  it  by  the  kvra  of  England  r 

Whether  lord  Coba  is  ngbt  in  anpposing 
kbg  Johupor  any  other  piinca,  intfodueed  ibm 
bwa  of  Bngbnd  into  Ireland,  1  don't  think  b 
matarial;  unbm  it  appears  soma  prince,  by 
hb  aothority,  made  bwa  and  rsgubtions  thara» 
without  the  eoncurranca  of  the  Sngttsh  par  • 


The  king  baa  the  power,  becanae  it  has  baaB 
delegatad.  The  ease  was  not  that  the  kbg» 
b  the  grant  to  the  corporation,  asada  bws  to 
bind  otners  without  their  cQuscnt ;  but  bo  em* 
powered  them  to  make  lavrs  whbh  should  b'nd 
themsalvm.  The  case  b  so  fitf  from  proving  a 
power  to  make  bws  contradictory  to  the  bwa 
of  England,  that  it  only  proves  the  power  of 
the  king  to  convey  thebws  of  Bngbod. 

And  because  the  king  can  erect  a  corporation 
whicli  shall  make  bye-laws  obligatary  npoa 
the  particular  community,  therefore  the  king, 
it  b  inferred,  can  make  bwa  which  shall  bind 
those  who  never  gave  their  consent  to  them. 

The  strongest  authoritiea,  uniform  expe- 
rience, as  well  aa  the  prindpbs  of  the  const!* 
tution,  and  rulea  of  law,  are  agabst  it. 

Seiden's  opbkm  b  agatnal  it,  and  thoae  of  the 
other  greatbwyeia.     It  has  the  testimony  of 


aroomt 
aob  am 


crown  b  not  truly  exe- 
anlivp. 

The  promnlgatiag  and  intfodudng  the  ad- 
Bsbbtralion  of  the  bws  of  Engbnd  we  ad- 
mit to  be  in  the  king,  as  hb  peculbr  and  ne* 
eeasary  trust,  the  makbg,  altering,  or  suspend- 
ing of  those  bws,  we  deny. 

notwithstanding  the  observatbn  on  the  go- 
vamaient  of  Scotland,  the  stales  were  convened 
in  the  first  instance  of  Edward's  cbim:  and 
if  h«  claimed  it  as  a  fief,  and  obtained  as  a 
eonaueror,  still  he  governed  it  aa  a  lung  of 
England,  with  executive  and  not  legulaliva 
authority. 

Aato  the  cbim  of,  a  feudal  duchy  in  Wales, 
tt  doea  not  appear  that  the  king  cf  ar  introduced 


they; 


the  best  constitutional  lawyers,  of  which  na 
ago  was  ever  more  fruitful  than  that  of  JaoMS 
the  1st,  to  negative  it.  It  ought  to  have  been 
not  unsupported  bjr  precedents,  Tbachuneter 
of  the  pnnce  who  b  made  the  example  of  tha 
cbim,  ought  to  have  been  other  than  it  waa> 
he  oi^ght  to  have  been  a  prince  who  hated  pre- 
rogative; who  was  desirous  of  keeping  tbn 
right  of  tho  crown  withm  ito  oenstitntional 
limits,  and  by  no  mcana  of  extending  it  beyond 
them. 

The  next  are  nbre  iwivate  opbions  given 
great  -lawyers,  but  in  private.     Though 

f  will  have  fnai  weight,  as  far  aa  extra* 
indicial  opinions  in  oourb  of  law,  they  are  not 
leading  principlea  of  deobion :  and,  had  any 
private  opiobn  been  dedsive,  tbb  oausr  had 
never  been  now  before  the  Oourt.  No  man  re* 
verea  opbions  of  men  of  great  abllitiea  mora 
than  1  do :  but  there  b  not  the  opbion  of  any 
man  whbh  standbg  aimply  on  the  footing  of 
authority,  I  ahall  not  thbk  myself  at  liberty 
to  question :  and  even  the  grestest  have  been 
heretsfore  questioned  snoomsfuUy.  I  never 
could  be  deterred  by  great  opinions,  when  I 
considered  by  what  authoritiea  the  liberty  of 
the  prem  baa  been  opposed ;  by  what  auih<K 
rities  the  claim  of  ahip-inoney  was  supported  ; 
and  what  the  eveat  was  upon  both  those  qwa* 


What  was  done  upon  the  forfeiture  of  tha 
chartar,  befbra  the  KevolntioB,  b  no  authority  ; 
but  rather  an  aigument  of  error.  After  ikm 
Rafolutbn  some  bwyeri  gave  their  opbbn 
for  collceting  the  reTSuuM  aa  they  used  to  bn 
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eoUected ;   this  was  done  only  lo  tbe  interral 

«f  mspeosiou  of  legislature. 

AiiaeatioD  of  this  oature,  a  poorer  of  a  kind 

'  libe  tbifl,  is  not  to  be  gathered  from  such  aurbo* 

litieo  and  cirobrostaDoes  as  those  which  have 

been  stated.     Mr.  Attorney  General  was  sup- 

rsing  an  instant  abro^tion  of  all  former  laws, 
did  not  say  so  when  it  was  a  conquest. 
Tbeit  are  some  unalterable  laws  to  eoniinue. 
Asto  the  objection  made  of  claiming  of  pro- 
perty, the  former  mode  must  n^main  till  the 
King  appoints  another  by  his  executire  power. 

Aiy  lord  Vaughan  says  the  subjects  don't 
•oqiiire  a  property  in  tbe  soil.  If  tbe  inhabit- 
ants, had  been  turned  out  of  it,  it  would  hare 
been  in  th^  king.  In  the  id«a  of  this  country 
the  property  of  all  lands  was  originally  in  the 
king.  If  Mr.  Attorney  General  had  been  con- 
tending for  this  as  a  feodal  right,  the  argument 
would  have  had  weight ;  but  we  are  not  argu- 
ing for  the  property  of  the  soil. 

The  subjects  of  England  have  a  right  to  the 
English  laws:  they  have  a  right  to  assemb|e : 
and  the  reason  why  the  king  never  says  to 
them,  *'  that  he  will  call  asiemblies  as  soon  as 
oonrenience  permiU  and  occasion  shall  re- 
quire," is,  because  in  this  country  convenience 
always  permits,  and  occasion  requires.  But 
still  the  Uiist  of  calling  them  is  reposed  in  the 

Mr.  Attorney  General,  after  having  discussed 
,  the  point  of  aovcreigBty  in  the  case  of  Ireland, 
with  respect  to  their  aasembhA,  has  said,  this 
is  in  execution  of  authority  iu  the  king ;  if  so, 
thea.the  laws  were  there  before,  and.  assemblies 
eaHed  upon  th^  same  terms  as  in  England. 
And  that  the  acts  concerning  them  were  by 
authority  of  parliament. 

With  respect  to  the  power  of  the  king  to 
make  laws.  ,   ,, 

He  can  make  no  other  laws  than  what  »hall 
hate  been  made  by  the  coostitntional  assemblies : 
he  can  repeal  none ;  nor  alter  without  them. 

Af  r.  Attorney  General  says  that  by  his  pro^- 
clamation  the  king  promises  that  he  wiU  grant 
them  the  privMegea  of  British  subjects;  but 
then  this  promise  cannot  take  effect  before  the 
governor  lands,  and  an  assembly  is  called,  and 
iftamedtately  on  bis  Umding,  and  before  an  as- 
sembly can  be  called,  be  has  a  right  to  levy 
imposts. 

I  take  the  construction  to  be,  that  tbe  pro- 
mise takes  place  from  the  time  of  issuing  it : 
Atsoostitntion  fakes  place  immediately.  We 
ate  nfot  less  governed  by  the  kwi  of  this  coun- 
try because  a  parliament  is  not  ooosUntly  sit.- 
ting. 

:  This  cannot  be  distinguished  from  the  case 
of  any  other  colony  ;  and  if  the  povrer  claimed 
be  hi  this  ease  disallowed,  the  colonies  in  gene* 
rat  will,  then  act  all  of  them  with  tbe  same  de- 
pendence on  the  supreme  legislature,  and  the 
same  conformity  in  tbe  prtncipleo  of  tbe  British 
constitution.  If  otherwise,  there  wiH  lieBrilish 
eobjects  nnder  the  same  naibe,  and  with  the 
same  nominal  rights,  some  free  «nd  others  in 
smcoQstitationsl  snbjeetion. 


Lord  Man^M.  I  don't  remember  its  being 
argued  ip  this' case  on  the  question  whether 
there  is  any  aotbonly  which  considers  Bre» 
tigny  as  s  part  of  the  doroioions  of  the  crown 
ot  England.  Aquitaine  and  Poictou  he  held  as 
heir  to  the  house  of  Anjou. 

Tbe  parts  separated  from  tbe  crown,  and 
considered  as  feodal,  were  governed  by  a  de- 
spotic authority.  It  appears  that  Calais  had 
tbe  process  and  judicial  writs  of  tbb  court. 
Writs  of  error  returnable  to  this  court. 

How  do  you  understand  tbe  capitulation  ? 

A  cession  is  not  necei^ry  to  a  conquest ;  it 
is  not  necessary  for  tbe  right.  Jamaica  never 
has  been  ceded,  I  believe,  to  this  hour. 

How  do  you  understand  the  capitnlation  ? 
There  is  an  article  that  they  shall  pay  no  other 
duties  but  what  they  paid  to  the  king  of  France. 

Mr.  J68t.  Attim. — First  of  all  in  this  special 
verdict  tbe  articles  of  capitulation,  some  of 
them  are  stated.  I  don't  understand  how  the 
capitulation  and  treaty  of  ^peaee  agree.  But  I 
am  to  judge  upon  the  verdict. 


November  28. 

Judgment  of  the  Court  was  this  day  given 
by  lord  Mansfield,  as  follows : 

Lord  Manffield^  In  this  cause  of  Alexander 
Campbell  against  William  Hall ; 

This  is  an  action  brought  by  the  plaintiff, 
who  is  a  natural -born  subject  of  Great  Britain, 
and  who,  upon  the  third  of  May,  17d3,  pur- 
chased lands  in  tbe  island  of  Grenada.  And 
it  is  brought  against  the  defendant,  William 
Hall,  who  was  collector  for  bis  majesty  at  the. 
time  of  levying  the  impost,  and  of  the  action 
brought,  of  a  duty  of  four  and  a  half  per  cent, 
upon  goods  exported  from  the  bland  of  Gre- 
nada. And  it  is  to  recover  a  sum  of  money 
which  was  levied  by  the  defaidant  and  paid  bv 
the  phuntiff,  as  for  this  duty  of  four  and  a  half 
per  cent,  for  sugars  which  were  exported  from 
the  island  of  Grenada,  from  the  estate  and  by 
the'  conisignment  of  the  plamtiff. 

And  tbe  case  is  laid  open  money  bad  and  r^ 
ceived ;  and  plaintiff,  as  for  iftoney  paid  with- 
out consideration,  tbe  duties  having  been  im- 
posed without  suffitient  or  lawful  authority  to 
warrant  the  same,  demands  judgment  to  re- 
cover the  same  against  tbe  defeiklant. 

And  it  is  stated  in  tbe  special  verdict  that  the 
money  is  not  paid  over,  but  continues  in  tbe 
defendant's  bands,  by  consent  of  the  attorney^ 
general,  for  bis  qisjesty ,  in  order  that  the  qaes- 
tton  may  be  tried. 

Tbe  special  verdkt  statee  Grenada  to  have 
been  conquered  by  tbe  British  arms  from  tbe 
Freneh  king  on  the  rth  of  FeDroary,  1763 ; 
and  that  the  iaiand  of  Grenada  was  ceded  by 
capritufaitionv  and  that  the  capituUtion  npoa 
which  they  surrendered,  wais  ny  reference  to 
tbe  capitnlation  bpon  whioh  the  island  of 
Martioioo  had  been  surrendered. 

Tbe  special  venlirt  then  staten  some  arucles 
of  that  capitulation,  pHrticular'y  the  filth, 
whioh  grants  that  Martinico  shal)  be  governed 
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by  ito  own  kwf  till  bis  majetty'i  pleuure  be 
knowo. 

Cootituiance  of  property,  religion,  bonoarf, 
pnvilegee,  end  exemptions,  is  demanded. 
They  are  referred  to  the  article  last  stated  for 
answer,  wbicb  is,  thattbe  inhabitants,  bein^ 
subjects  of  Greet  Britain,  will  enjoy  their  nro- 
perty  and  the  same  priTileges,  deri?ed  from 
their  subjection,  as  in  bis  majesty's  other 
islands. 

Eighth  article,  that  they  shall  be  subject 
only  to  the  capitation  tax  imposed  by  bis  ma- 
jesty the  king  of  France,  expences  of  justice 
and  public  f;o?ernment  to  be  paid  out  of  the 
king'a  domam. 

Referred  to  the  7th  article,  which  states  the 
role — and  refers  to  the  duties  paid  by  the  inha- 
Intants  of  the  Leeward  islands. 

The  next  instrument  is  the  treaty  of  peace 
the  10th  of  Februarj^  1763,  whicii  states  the 
cession,  and  other  articles  not  material. 

The  next  and  material  instrument  which 
thev  state  is  a  proclamation  under  the  great 
seal,  the  7th  of  October  1763,  reciting  thus  : 
*  Whereas  it  will  greatly  contribute  to  the 
settling  of  our  said  islands,  of  which  Grenada 
is  one,  that  they  be  informed  of  our  love  and 
patemsl  care  for  the  liberties  and  rights  of 
those  who  are  or  shall  be  inhabitants  thereof; 
we  have  thought  fit  to  publish  and  declare  by 
this  our  proclamation,  that  we  hate  by  our  let- 
ters patent  under  our  surest  seal  of  Great  Bri- 
tain, whereby  our  said  governments  are  con- 
stituted, f^ven  express  power  and  direction  to 
oar  gorernors  uf  our  said  colonies  respectively, 
that,  so  soon  as  the  state  and  circumstances 
of  the  said  colonies  will  admit  thereof,   they 
sbsll,  with  the  advice  and  consent  of  our  said 
conncil,  call  and  siMumon  general  anseinblies, 
in  such  manner  and  form  as  is  used  in  the 
other  colonies  under  our  immediate  govern- 
meot.     And  we  have  also  given  power  to  the 
said  governors,  with  the  advice  and  consent 
of  our  said  oouucil  and  assembly  of  represen- 
tatives as  aforesaid,  to  make,  constitute  and 
ordain  laws,  statutes  snd  ordinances  for  the 
public  peace,  welfare  and  ^ood  goverument  of 
our  said  colonies  and  the  inhabitants  thereof, 
as  near  as  may  be  agreeable  to  the  laws  of 
England,  and  under  such  regulations  and  re- 
striciioiis  as  are  used  in  our  other  colonies.' 
Then  follow  letters  patent  under  the  great 
seal,  or  rather  a  proclamation  of  the.  26th  of 
March  1764,  whereby  the  kin^  recites,  that  ho 
had  ordered  a  survey  and  division  of  the  ceded 
isUnds,  as  an  invitation  to  all  purchasers  to 
oome  and  purchase  upon  certain  terms  and  con- 
ditions specified  in  the  proclamation. 

The  next  instrument  stated  in  thererdict, 
letters  tiatent  on  the  9th  of  April  1764,  gives 
commission  and  authority  to  Robert  Melville, 
esq.  appointed  governor  of  this  island  of  Gre- 
nada, to  summon  assemblies  as  soon  as  the 
situation  and  circumstances  of  the  island  would 
admit ;  and  to  make  la  Mrs  in  all  the  usual  forms, 
with  reference  to  the  other  plantations  where 
assemblies  sre  established. 
VOU  XX. 
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The  gOTemor  arriTed  in  Grenada  the  14tl& 
of  December  1764;  before  the  end  of  1765, 
particular  day  not  suted,  the  assemblies  actn* 
ally  met :  but  before  the  arriral  of  the  governor 
in  Grenada,  indeed  before  his  commission,  and 
before  his  departure  from  London,  there  is  an- 
other instrament  upon  the  ralidity  of  which  tha 
whole  turns. 

Letters  patent  under  the  great  seal,  bearing 
date  the  SOth  of  July  1764,  reciting  that  in 
Barhadoes,  and  all  other  of  the  Bntish  Lee- 
ward  islands,  a  duty  of  four  snd  a  half  per 
cent,  is  paid  upou  goods  exported ;  and  re- 
citing farther : 

*  Whereas  it  is  convenient  and  expedient, 

*  and  of  great  importance  to  our  other  sugar 

*  colonies,  that  the  like  duties  should  take 

*  place  in  Grenada ;  we  do  hereby,  by  virtue  of 

*  our  authority  and  prerogative  royal,  ordaia 

*  that  an  impost  of  four  and  a  half  per  cent« 

*  in  specie  shall,  from  and  after  the  29lh  day  of 

*  September  next,  be  raised  and  paid  to  us,  our 

*  heirs  and  successors,  for  snd  upon  all  dead 
<  commodities  of  the  growth  or  produce  of  our 

*  said  island  of  Grenada  that  shall  be  shipped 

*  off  from  the  same,  in  lieu  of  all  customs  and 
'  impost  duties  hitherto  collected  upon  goods 

*  imported  and  exported  into  and  out  of  the  said 

*  island,  under  the  authority  of  his  most  Chris- 

*  tian  majesty,  and  that  the  same  shall  he  col* 

*  lected :'  then  it  goes  on  with  reference  to  the 
island  of  Barbadoes  and  the  other  Leeward 
islands. 

The  jury  find  that  in  fsct  such  duty  of  four 
and  a  half  per  cent,  is  paid  to  his  majesty  in 
all  the  British  Leeward  islands. 

And  they  iind  several  sets  of  assembljr  which 
are  relative  to  the  stste  of  the  severs!  islands, 
and  which  I  shall  not  state,  as  they  are 
public,  and  every  gentleipan  may  have  access 
to  them. 

These  letters  patent  of  the  SOth  of  July 
1764,  wllh  what  1  stated  in  the  opening,  ara 
all  that  is  material  in  this  special  verdict. 

Upon  the  whole  of  the  case  this  general 
qo&ition  arises,  being  the  substance  of  what  ia 
submitted  to  the  Court  by  the  verdict:  '*  Whe- 
ther these  letters  patent  of  the  30th  of  Julv 
1764,  are  good  and  valid  to  abrogate  the  French 
duties,  and  in  lieu  thereof  to  impose  this  duty 
of  four  and  a  half  per  cent.*'  which  is  paid  by 
all  the  Leeward  islands  subject  to  his  majesty. 

That  the  letters  are  void  has  been  contended 
at  the  bar,  upon  two  points. 

1st,  That  although  they  had  been  made 
before  the  proclamation,  the  king  by  his  pre- 
rogative could  not  have  imposed  them. 

Sdly,  That,  although  the  king  had  sufficient 
authority  before  the  (20th  of  July  1764,  h^  bad 
divested  himself  of  that  authority  by  the  procUr 
mation. 

A  great  deal  has  been  said  and  authorities 
cited — relative  to  propositions  in  which  both 
sides  exactly  agree,  or  which  are  too  clear  to 
be  denied.  The  stating  of  these  will  lead  us 
to  the  solution  of  the  first  point. 

1st,  A  country  conquered  by  the  Britisi 
.  Y  • 
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•rant  becomes  a  domioion  of  the  kinff  in  rt^ht 
d^  bit  crown,  aud  therefore  necessarily  subject 
to  the  legrblatif 0  power  of  the  parliament  of 
Great  Britain. 

Sdly,  The  conquered   inhabitants  once  re 
cei?ed  into  the  conqueror's  protection  become 
subjects ;  aud  are  unirersally  to  be  considered 
in  that  light,  not  as  enemies  or  aliens. 

Sdly,  Articles  of  capitulation  u|K>n  which  the 
eonquest  is  surrendered,  and  treaties  of  peace 
by  which  it  is  ceded,  are  sacred  and  inviolable, 
according  to  their  true  intent. 

4tbly,  The  law  and  legislation  of  every  do- 
minion equally  affects  all  persons  and  property 
within  the  Kmits  thereof,  and  is  the  true  rule 
for  the  decision  of  all  questions  which  arise 
there :  whoever  purchases,  sues  or  lives  there, 
puts  himself  under  the  laws  of  the  place,  and 
in  the  situation  of  its  inhalntants.  An  English- 
man in  Minorca  or  the  isle  of  Man,  or  the 
plantations,  has  no  distinct  right  from  the  na- 
tives while  he  continues  there. 

5fhly,  Laws  of  a  conquered  country  con- 
tinue until  they  are  altered  by  the  conqueror. 
The  justice  and  antiquity  of  this  maxim  is  un- 
convertible ;  and  the  absurd  exception  as  to 
pagans,  in  Calvin's  case,  shews  the  universa- 
mj  of  the  noaxim.  The  exception  could  not 
exist  before  the  Christian  sera,  and  in  all  pro- 
bability arose  from  the  mad  enthusiasm  of  the 
cmsailes.— >In  the  present  case  the  capitulation 
expressly  provides  and  agrees,  that  they  shall 
continue  to  be  governed  by  their  present  laws, 
until  his  majesty's  pleasure  be  further  known. 

athly,  If  the  king  has  power  (and,  when  I  say 
the  king,  I  mean  m  this  case  to  be  understocKl 
^  witboot  concurrence  of  parliament")  to  make 
new  laws  for  a  conquered  country,  this  being  a 
power  subordinato  to  bis  own  authority,  as  a 
part  of  the  supreme  legislatare  in  parfiament, 
be  can  make  none  which  are  contrary  to  fun- 
ilamental  principles ;  none  exceptinp^  from  the 
Ikws  of  trade  or  authority  of  pariiament,  or 
frivileges  exclusive  of  his  other  subjects. 

The  present  proclamation  is  an  aet'  of  this 
iilbordinate  legislative  power:  if  made  before 
the  11th  October  170S,  it  would  have  been 
iftade  on  the  most  reasonable  and  equitable 
froonds;  putting  the  bland  of  Grenada  on  the 
name  footing  as  me  other  islands. 

If  Orenada  paid  more  duties,  the  injury 
would  have  been  to  her ;  if  Ices,  to  the  other 


It  woaM  have  been  carrying  the  capitulation 
into  execution,  which  gave  hopes,  if  any  new 
4otics  owre  were  laid  on,  their  condition  would 
ke  the  sane  as  that  of  the  other  Leeward 
islands. 

The  only  questkm  which  lemains  then  is, 
whether  the  king  had  power  after  the  4th  of 
February  Iti^^  of  himself,  to  impose  this  doty. 

Taking  these  propositions  to  be  granted,  be 
bee  a  le^lative  power  overa  oonquered  coun- 
try, limited  to  him  by  the  constitution,  and 
mbordiiiate  to  the  constitution  and  parliament ; 
end  a  power  lo  graot  or  refuse  capitulation. 

If  he  refttsesi  aud  puts  to  the  eword  or  extir- 
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pates  the  inhabitants  of  a  conntry,  obtaining  it 
by  conquest,  the  lands  are  his ;  and  if  he  plants 
a  colony,  the  new  settlers  shate  the  land  be- 
tween them,  subject  to  the  prerogative  of  th« 
conqueror.*  *If  be  receives  them  into  obedi« 
ence  and  grants  them  property,  he'  has  power 
to  fix  a  tax.  He  is  intrusted  with  the  terms  of 
makibg  peace  at  his  discretion ;  and  he  maj 
retain  the  conquest  or  yield  it  up,  on  such  con- 
dition as  he  shall  think  fit  to  agree. 

This  is  not  a  mstter  of  disputed  right;  it 
has  hitherto  been  uncontroverted  that  the  king 
may  change  part  or  alt  of  the  poliiical  fonh  of 
government  over  a  conquered  dominion. 

To  go  into  the  history  of  conquests  made  hf 
the  crown  of  England.  The  alteration  of  tho 
laws  of  Ireland,  has  been  much  discussed  by 
the  lawyers  and  writers  of  great  fame.  No 
man  ever  said  the  change  was  made  by  tlm 
parliament ;  no  man,  unless  perhaps  Mr.  Ho- 
ly neux,  ever  said  the  king  could  not  do  it. 

The  fact,  in  truth,  after  all  the  researehen 
that  could  be  made,  comes  out  clearly  to  be  an 
laid  down  by  lord  chief  justice  Vaoghsn. 

**  Ireland  received  the  lews  of  £nglsnd  by 
the  charters  and  command  of  H.  2,  king  John« 
H.  8,  and  he  adds,  &c.  to  take  in  Edward,  and 
the  successors  of  the  princes  named.  That 
the  charter  18  king  John,  was  by  assent  of 
parliament  in  Ireland,  he  shews  clearly  to  be 
a  mistake.  Whenever  a  parliament  was  called 
in  Ireland,  that  change  in  their  constitution 
was  without  an  act  of  pariiament  in  England^ 
and  therefore  must  have  been  derived  from 
the  king." 

Mr.  Barrington  b  well  warranted..  The 
ISth  of  Edward  1st,  called  the  statute  of  Wales., 
is  certainly  uo  more  than  a  regulation  made  by 
the  king  as  conqueror,  for  the  government  of 
the  country,  wnich,  the  preamble  says,  was 
then  totally  subdued;  and,  however  tor  pur- 
poses of  policy  he  might  think  fit  to  claim  it  aa 
a  fief,  appertaining  to  the  realm  of  England, 
be  coulo  never  think  himself  entitled  to  make 
laws  without  assent  of  psrliament,  to  bind  the 
suluects  of  any  part  of  the  realm.  Thereforp, 
as  he  did  make  laws  for  Wales  without  assent 
of  pariiament,  the  clear  consequence  is,  he 
ffoverned  it  as  a  conquest :  which  was  his  title 
in  fsct,  and  the  feudal  right  but  a  fiction. 

Berwick,  after  the  conquest  of  it,  was  go* 
vemed  by  charters  from  the  crown,  till  the  ^ 
r^gn  of  Jsmes  the  1st,  without  interposition  of 
paniament. 

Whatever  changes  were  made  in  the  laws  of 
Osscony,  Ouyenne  snd  Calais,  must  have  been 
under  the  king's  authority  ;  if  by  act  of  par- 


*  **  These  words  seem  to  mean,  that  the 
king's  legislative  autiiority  over  these  new  set- 
tlers, is  derived  from  the  circumstance  of  hie  ' 
having  granted  them  their  lands ;  though,  still, 
the  last  words  ■  suliject  to  the  prerogstiveof  the 
conqueror'  seem  very  obscure,  since  the  whole 
mstler  in  question  is  to  know  what  is  thente- 
rogative  of  the  conqueror."  9  Canadian  Itt» 
'     •  ^61. 
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tfud  Ad  would  ha  «stMit ;  lor  Um^ 
^poro  eonqoered  in  the  reign  of  king  Edward 
ibo  Sd;  Md all  Ibe  acta  from  that  reign  to  tho 
preaeqt  time  are  extant ;  and  in  aome  acta  of 
parliament  there  are  oommercial  regnUtiooa, 
reiatife  to  each  of  the  conqneata  which  I 
liavo  named;  none  making  any  change  in 
their  conatilution  and  kwa. 

Yet  aa  to  Calaia,  there  waa  a  great  change 
made  in  their  conititntiott :  for  they  were  siim- 
moned  hy  writ  to  acnt  burgesaea  to  the  Engliah 
parliament;  and,  as  this  waa  not  by  act  of  par- 
liament, it  muat  hare  been  by  the  aole  act  of 
the  king. 

With  regard  to  the  bhabitants,  their  property 
and  trade,  ot  Gibraltar,  the  king,  ever  aince 
that  conqiieat,  haa  from  time  to  time  made 
ordera  and  regnlationa  aoitable  to  the  condition 
of  tboae  who  lire,  trade,  or  enjoy  property  in  a 
garriaoa  town. 

Mr.  Attorney  Ge&eral  haa  alluded  to  a  va- 
nety  of  inatancea,  aereral  within  these  twenty 
3[earsy  in  which  the  kinff  haa  exercised  legisla- 
tion OTer  Minorca.  In  Minorca  it  has  ap- 
peared lately,  that  there  are  and  hate  been  for 
years  hack  a  great  many  inhabitanta  of  worth, 
and  a  peat  trade  carried  on* 

If  the  king  doea  it  there  aa  coming  in  the 
place  of  the  king  of  Spain,  because  their  old 
ooostitotion  continues  (which  by  the  by  is  ano- 
ther proof  that  the  conatitotion  of  England  doea 
not  neceasaril  V  follow  a  conquest  hy  the  king 
of  EoKland)  the  aame  argument  applies  here ; 
for  before  the  7th  of  October,  1763,  the  coosti- 
tatioB  of  Grenada  contbned,  and  tbe  king  atood 
in  the  place  of  their  former  sovereign. 

After  the  conquest  of  New  York,  jn  which 
BBoat  of  the  old  Dutch  inbabitsnts  remained, 
Idog  Charles  the  ad  changed  their  constitution 
and  political  form  of  gofemroent,  and  granted 
it  to  the  duke  of  York,  to  hold  from  bis  crown 
under  all  the  regulatiooa  contained  io  the  let- 
ters fMitent 

It  ia  not  to  he  wondered  that  an  adjudged 
case  io  point  is  not  to  be  found  ;  no  dispute 
•rer  was  started  before  upon  the  king'a  l^is- 
latire  right  over  a  eonqneat  i  it  never  waa  de- 
nied in  a  court  of  law  or  equity  in  Westmio- 
aler-ball,  never  waa  queationed  m  parliaoient. 

Lord  Coke's  report  of  tbe  argomeota  and 
fOBolotiooa  of  the  judgea  io  Calvm's  caae  laya 
it  down  aa  clear.  (And  that  strange  extnuu- 
dicial  opinion,  aa  to  a  conquest  from  a  pagan 
ooantry,  will  not  make  reaaon  not  to  be  reeaon, 
and  law  not  to  be  krar,  as  to  the  rest.)  And  the 
book  save,  that  if  a  king— I  omit  the  distino- 
tioo  between  a  Chrlatiao  and  infidel  kingdom, 
which  aa  to  this  porpoae  ia  wholly  groundleaa, 
•ad  moat  deservedly  exploded— «  If  a  king 
ooaae  to  a  kingdom  by  conquest,  he  may,  at 
his  pleaaore,  altar  and  chaage  the  lawa  of  that 
wagdom ;  but,  untit  he  doth  make«M  altera* 
tion,  the  anciem  lawa  of  that  kingdom  remaui : 
hut  if  a  king  hath  ektagdom  by  ieaoeot,  thera« 
•eeiog  by  the  lawa  of  the  kii^om  he  doth  v^ 
bork  the  kii^;doaB«  ha  camwt  change  the  kwa 
if  kimaelf  withont  mmmd  of 
4 


A.O.  mil         im 

(Ptamly  apeaki^g  of  hia  ewe  covntry  wbave 
there  in  a  parliament.) 

"  Alao,.if  a  king  hath  a  kingdom  hy  coe- 
qneat,  as  king  Henry  the  2d  had  Ireland,  after 
king  John  Iwd  given  to  themt  being  under  hia 
obedience  and  aubjectioo,  the  laws  of  England 
for  the  government  of  their  native  country,  no 
soeceedng  king  could  alter  the  aame  without 
parliament  Which  ia  very  just,  and  it  ne- 
cessarily includea  that  king  John  himactf 
could  not  alter  the  grant  of  the  Jawa  of  fiog* 
land." 

Beaides  this,  the  authority  of  two  |prcat 
namea  has  been  cited,  who  took  the  propoaitiaa 
for  granted.  And  though  opiniona  of  cooMal, 
whether  acting  officislly  io  a  public  charge  or 
io  private,  are  not  properly  authority  to  toood 
a  decision,  yet  1  cite  tbem ;— 4iot  to  eataMiah 
ao  clear  a  pomt,  hot  to  ahew  that  when  it  haa 
been  matter  of  legal  enquiry  the  anawer  it  bea 
received,  by  genUemen  of  eminent 'cfaaraotar 
and  abilities  in  the  proiesaiont  has  been  imaoe- 
diate  and  without  hesitationt  and  confbraiaUe 
to  these  principles. 

In  17SS,  tbe  assembly  of  Jamaica  refusing 
the  usnal  suppliee,  it  was  referred  to  air  Philip 
Yorke  and  sir  Clement  Wearg,  what  waa  to 
be  done  if  they  should  persist  in  their  refusal. 

Their  answer  is—**  that,  if  Jaomica  waa  atill 
to  be  considered  aa  a  conquered  country,  the 
king  had  a  right  to  lay  taxes  upon  the  inbaba- 
tants ;  but,  if  it  was  to  be  considered  in  the 
same  light  as  the  other  colonies,  no  tsx  could 
be  impMcd  upon  tbe  inbabitsots,  but  bv  an  as* 
aembly  of  tlie  islaad,  or  by  aa  act  or  parlia- 
ment.^* 

The  distinction  in  law  between  a  coaquered 
country  and  a  colony  tbq|r  held  to  be  clear  and 
indisputable;  whether,  aa  to  the  case  befece 
them  of  Jamaica,  that  island  remained  a  con- 
quest or  waa  made  a  colony,  they  had  not 
examined. 

I  have,  upon  former  occaaioos,  traced  the 
eooatitution  of  Jamaica  as  far  aa  there  are 
books  or  pspers  in  the  offices:  I  cannot  find 
that  any  SMuiard  remained  upon  the  island  ae 
late  as  the  Rcsioration ;  if  any,  they  were  few. 
A  gentleman,  to  whom  I  pot  tbe  queslioe  ea 
one  of  the  aigomenta  in  this  eaoae,  aaid  he 
knew  of  no  Sminish  skve  of  tbe  white  inhahi- 
Uata  of  Jamaica;  but  there  were  aasoagat  the 


aegroea.* 
the  kini 


king,  I  mean  Cherlea  the  aecoed,  after 
the  Reateratkm  invited  aettlers  by  proclamatioe, 
proouahig  them  hia  protection.  Be  appoiotod 
at  firat  a  governor  and  council  only ;  after- 
wank  he  granted  a  commiaaioa  to  the  | 
tooa|lanaasembly. 

The  constitution  of  every  province 
diately  under  the  king  haa  anaen  in  tbe  i 
manner;  not  by  thegranta,  hot  hy  thei 
misabn  anbaeqaeat  to  call  aa  assembly, 
therefore,  all  the  Spaoiarda  having  l«ft 


I  ^''L 


•  Upon  thia  aubjeet  aee  Edwarda^a  Hislevy 
of  the  West  Jediaa,  bank  0,  ehep.  il,  m**  jSi. 
chap.  d^ToL  %,  pp.  IM,  U9, 168^ 
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bland,  or  batinsT  been  killed  or  driven  out  of 
it,  the  first  setlling  was  by  an  English  colony, 
who  under  the  authority  of  the  king  planted  a 
▼acant  island,  belonging  to  him  in  right  of  his 
erown. 

The  like  is  the  case  of  the  islands  of  St. 
Helena  atad  St.  John,  mentioned  by  Mr. 
Attorney-General. 

A  maxim  of  coustitntional  law  with  all  the 
judges  in  Calvin's  case,  and  two  such  men  in 
'modern  tiroes  as  sir  Philip  Yorke  and  sir  Cle- 
ment Wearg,*  1  take  it  for  granted,  will  acquire 
some  authority,  even  if  there  were  any  thing 
which  otherwise  made  it  doubtful ;  but  on  the 
•contrary  no  book,  no  saying  of  a  judjre,  no  not 
^ven  an  opinion  of  any  counsel  public  or  pri- 
▼ate,  has  been  cited ;  no  instance  is  to  be  found 


IS  GEORGE  UL         The  Ca$e  ofihe  lOand  of  Grenada^       '  f^ 

In  any  p^od  of  oar  histofy  where  it  was  erer 
questioned. 

The  counsel  for  the  plaintiff  undoubtedly  la- 
boured this  point  from  a  diffidence  what  migtit 
be  our  opinion  on  the  second. 

But  upon  full  consideration  we  are  all  of 
opinion  that  before  the  SOth  of  July,  1764,  the 
king  had  precluded  himself  from  an  exercise 
of  the  legislative  authority  by  virtue  of  his  pre- 
rogative, which  he  had  before  orer  the  isiaod 
of  Grenada. 

The  first  and  material  instrument  is  the;  pro- 
clamation of  the  7th  of  October  176S.  See 
what  it  is  that  the  king  says,  and  with  what 
view  he  says  it ;  how  and  to  what  he  eng^ages 
himself' and  pledges  his  word.  "  Whereas  it 
wilt  ffreatly  contribute  to  the  speedy  settling 
our  said  new  governments,  thatonr  loving  sub- 
jects should  be  informed  of  our  paternal  care 
for  the  security  of  the  liberties  and  properties 
of  those  who  are  and  shall  become  inhabitants 
thereof;  we  have  thought  fit  to  publish  and 
deckire  by  this  our  proclamation,  that  we  have 
in  the  letters  patent  under  our  irreat  seal  of 
Greal  Britain,  by  which  the  said  governmenfh 
are  constituted,  given  express  power  and  direc- 
tion to  our  governors  of  our  said  'colonies  re- 
spectively, that,  so  soon  as  the  state  and  cir- 
cumstances of  our  sai<l  colonies  will  admit 
thereof,  they  shall,  with  the  advice  and  con-  ^ 
sent  of  the  members  of  our  council,  summon 
and  call  general  assemblies"  (and  then  follow 
the  directions  for  that  purpose.)  And  to  what 
end  P  **  To  make,  constitute  and  ordain  laws, 
statntes,  and  ordinances,  for  the  public  peace, 
welfare  and  good  of  our  said  colonies  (of  which 
this  of  Grenada  is  one)  anil  of  the  people  and 
inhabitants  thereof,  as  near  as  may  be  agreea- 
ble to  the  laws  of  England." 

With  what  view  is  the  promise  reciting  the 
commission  actually  given  F  To  invite  settlers ; 
to  invite  subjects.  Whyf  The  reason  is 
given.  They  may  think  their  liberties  and 
properties  more  secure  when  they  have  a  legis* 
lative  assembly.'  The  governor  and  council 
depending  on  the  king  be  can  recall  them  at 
pleasure,  and  give  a  new  frame  to  the  consti- 
tution ;  but  not  so  of  the  other  which  has  a  ne- 
gative on  those  parts  of  the  legislature  which 
depend  on  the  king. 

Therefore  that  assurance  is  given  them  foir 
the  security  of  their  liberties  and  properties, 
and  with  a  view  to  invite  them  to  go  and  settle 
there,  aftor  this  proclamation  tiiat  assured  them 
of  the  constitution  under  which  they  were  to 
live.  ^ 

The  next  act  is  of  the  fi6th  of  Marcti  1764, 
which,  the  constitution  having  been  established 
by  proclamation,  invites  further,  such  as  shall 
be  disposed  to  come  and  purchase,  to  live  under 
the  constitution.  It  states  certain  terms  and 
cendittoos  on  which  the  allotments  were  to  be 
taken,  cstablisbecl  with  a  view  to  pennancnC 
colonization  and  the  enerease  and  caltif  atkiD  of 
the  new  settleroenl. 

.  In  fiuther  oonfinnatUMiv  on  ^^  ^^h  ^  Apiil 
17€M^ihK«  moDths  before  the  impost  kii 


*  "  Frejichman.  The  opinion  of  sir' Philip 
Yorke  and  sir  Clement  Wearg,  must  indeed  be 
allowed  to  be  an  authority  in  point  to  the  qut-a- 
tion;  because  those  two  learned  gentlemen 
seem  to  have  meant  to  ascribe  to  the  crown  the 
same  perfect  and  permanent  sort  of  legislative 
authority  over  Jamaica,  in  case  it  was  still  to 
be  considered  as  a  conquered  country,  as  lord 
•Mansfield  has  ascribed  to  it  with  respect  to  the 
island  of  Grenada  before  the  proclamation  of 
October,  1763 :  but  yet  I  cannot  think  it  a  very 
lespectable  authority,  notwithstanding  the 
-great  learning  and  eminence  of  those  gentle- 
men; partly,  because  it  seems  to  have  been 
father  a  hasty  opinion,  upon  which  they  had 
bestowed  very  little  consideration!  since  they 
did  not  take  the  pains  to  enquire  whether  Ja- 
maica was  to  be  still  considered  as  a  conquered 
eoentry,  or  whether,  by  events  subsequent  to 
the  conquest  of  it,  it  was  become  a  colony ;  and 
partly,  because  it  may  well  be  supposed  that 
parsons  who  serve  the  crown  in  the  offices  of 
nttorney  and  solicitor  general,  have,  in  all 
doubtful  matters' relating  to  the  royal  preroga- 
tive, a  bias  on  their  minds  in  favour  of  it. 

**  EnglUhman,  Persons  in  their  then  situa- 
tions must  always  be  liable  to  the  suspicion  of 
fodining  a  little  to  favour  the  prerogative  of 
the  crown:  and,  as  you  well  observed,  this 
opioMHi  of  theirs  seems  to  have  been  given  very 
hastily  and  with  very  little  attention  to  the  sub- 
ject, since  they  did  not  take  care  to  inform 
tbemaelvos  coneeming  the  then  present  condi- 
tion of  Jamaica,  so  as  to  determine  whether  it 
onght  to  be  considered  as  a  conquest  or  a 
eoUmy,  though  this  was  absolutely  necessary 
to  make  their  opinion  of  any  use  to  the  minis- 
ters of  state  who  had  consulted  them.  It  must, 
however,  be  oonfessed  that,  crude  and  hasty  as 
this  opinion  seenM  to  have,  been,  it  serves  to 
shew  that  those  two  great  lawyers  had  a  gene- 
tal,  loose,  fkwting,  idea  of  the  king's  being  the 
absolole  legislator  of  all  countries  acqmred  by 
eon^ocet,  which,  (as  I  observed  to  you  in  the 
hmnning  of  our  conversation,)  was  an  opinion 
tint  had  hem -adopted  by  a  groit  many  private 
lawyers,  though  I  never  could  see  any  &unda- 
tkm  for  it."    CanadtMi  FrsehoUer,  Dkl.  9, 
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tion  Wis  ioipowd,  there  is  an  sctval  commis- 
sion to  governor  Mel? ille,  to  csll  an  sssembty 
•a  soon  as  the  state  and  circumstances  of  the 
islanil  sbooM  admit. — You  will  observe  in  the 
proclamation  there  is  no  le^slatnre  reserved  to 
be  exercised  by  the  king^,  or  by  the  governor 
and  oooneil  under  bis  authority,  or  in  any  other 
method  or  manner  until  the  assembly  should  be 
called :  the  promise  imports  the  contrary ;  for 
whatever  construction  is  to  be  put  upon  it, 
(which  perhaps  it  may  be  somewhat  difflcuh 
to  pursue  through  all  the  cases  to  which  it 
may  be  applied)  it  apparently  considers  lawa 
then  in  being  in  the  island,  and  to  be  adminis- 
tered by  courts  of  justice ;  not  an  interposition 
of  legislative  authority  between  the  time  of  the 
promise  and  of  calling  the  assembly. 

It  does  not  appear  from  the  special  verdict 
when  the  first  assembly  was  calletl ;  it  must 
have  been  in  about  a  year  at  farthest  from  the 
govem9r's  arrival,  for  tlie  jury  find  he  arrived 
in  December  1764,  and  that  an  assembly  was 
held  about  the  latter  end  of  the  year  1765. 
So  that  there  appears  to  have  been  nothing  in 
the  state  and  cireumstaiiees  of  the  island  to  pre- 
vent calling  an  assembly. 

We  therefore  think  by  the  two  proclamations 
and  the  commission  to  governor  Melville,  the 
king  had  immediately  and  irrevocablv  granted 
to  all  who  did  or  should  inhsbit,  or  who  had  or 
should  have  property  in  the  islsnd  of  Grenada 
— in  general  to  all  whom  it  should  concern — 
that  the  subordinate  legislation  over  the  island 
should  be  exercised  b^  the  assembly  with  the 
governor  and  council,  m  like  manner  as  in  the 
other  provinces  under  the  king. 

And  therefore,  though  the  right  of  the  king 
to  have  levied  taxes  on  a  conquered  country, 
vMbiect  to  him  in  right  of  his  crown,  was  good, 
and  the  duty  reasonable,  equitable  and  expe- 
dient, and  according  to  the  finding  of  the  ver- 
dict paid  in  Barbadoes,  and  all  the  other  Lee- 
wanl  islands;  yet  by  the  inadvertency  of  the 
king's  servants  in  the  order  in  which  the  se- 
veral instruments  passed  the  office,'  (for  the  pa- 
tent of  the  9(Mh  of  July  1764,  for  raising  the 
impost  stated,  should  have  been  first)  the  order 
is  inverted,  and  the  last  we  think  contrary  to 
and  a  violation  of  the  first;   and  therefore 

•1* 


*  *'  The  letters  patent  imposing  the  duty  of 
four  and  a  half  per  cent  were  pnUtsbed  in  Jul? 
1764;  and  the  commission  of  governor  Melville 
to  be^csptain  general  and  governor  in  chief  ef 
the  inland  (wbeieby  among  other  things  he  was 
impowered  to  summon  an  assembly  oif  the  free- 
holders and  planters  of  it),  bad  passed  the  great 
aeal  in  the  preceding  month  of  April  of  the 
same  year  1764 ;  but  the  first  assembly  of  the 
province  did  not  meet  till  about  December 
1765,  that  is  till  near  a  year  and  a  half  after 
the  iasuing  of  the  letters  patent,  that  imposed 
the  said  duty  of  four  and  a  half  per  cent,  and 
morethan  two  years  after  the  puUieation  of  the 
praehumtion  of  October  1763,. which  pre- 
■used  the  people  ef  Onnada  %  goYeraneiit  1^ 


How  proper  soever  the  thing  may  be  res- 
pecting the  object  of  these  letters  patent,  it  can 
only  now  be  done  (to  use  the  words  of  sir  Philip 
Yorke  and  sir  Clement  Wesrg)  ••  by  an  act  of 
assembly  of  the  island,  or  by  the  parliament  ef 
Great  Britain." 

The  consequence  is  Judgment  for  the  PlamtiC 

[Note.  I  have  here  again  the  pleasure  of  re» 
turning  my  thanks  to  Mr.  Alleyne,  by  whom  1 
have  been  favoured  with  the  copy  of  the  Special 
Verdict  in  this  remarkable  cause.  I  have  also 
used  some  materials  largely  with  which  1  bav« 
been  obliged  in  the  first  day's  argument;  th« 
crowd  being  then  so  great  that  I  was  hindered 
in  taking  notes  of  my  own ;  snd  for  the  same 
reason  J  have  used  the  liberty  in  the  judgment 
of  supplying  what  I  found  imperfect  or  mis* 
taken  in  my  own  notes  in  several  places,  from 
a  printed  note  of  it  which  has  been  published  ; 
and  correcting  that  in  some  places  where  I 
found  it  mistaken.] 

[ff^re  endt  the  Cate  as  reported  hy  LafiJ] 


In  the  report  of  Rex  v.  Samuel  Vaogbaiif 
4  Burr.  2494,  upon  a  question  whether  th# 
statutes  12  R.  S,  c.  2,  and  6  and  6  ]£dw.  6,  e. 
16,  extended  to  Jamaica,  lord  Mansfield  saye^ 

'*  If  Jamaica  was  oonsidered  as  a  ^tenquesC^ 
they  would  retain  their  oM  laws,  till  the  con* 
qneror  had  thought  fit  to  alter  them.  If  it  it 
considered  as  a  colony,  (which  it  ought  to  be, 
the  old  inhaltitants  having  left  the  island)  then 
these  statutes  are  positive  regulations  of  police, 
not  adapted  to  the  circumstances  of  a  new  co« 
lony ;  and  therefore  no  part  of  that  law  of 
England,  which  every  colony  from  necessity 
is  supposed  to  carry  with  tbiem  at  their  flrrt 
plantation.*' 

■  — ■■       I , .  .1  .-, .,.  y,      I     ,       I.   .^ 

an  assembly,  not  immedistely,  but  as  soon  at 
the  situation  and  circumstances  of  the  said 
new  governments  would  admit  thereof.  Here, 
therefore,  vras  an  interval  of  more  than  two 
yean  after  the  publication  of  the  proclama* 
lion  of  October  1763,  before  the  assembly  of 
Grenada  met;  during  which,  according  to  your 
way  of  reasonin|f,  the  king  was  not  precluded 
by  his  proclamation  of  October  1763,  from  ex- 
ercising his  legislative  authority  in  the  island  of 
Grenada,  in  the  same  manner  as  before  the  said 
proclamation  was  made,  supposing  he  had  be- 
fore that  act  been  legally  possessed  of  such  au- 
thority ;  and  in  the  former  half  of  this  interval, 
namely  in  July  1764,  his  msjesty  did  exercisa 
this  legislative  authority  by  issuing  those  let- 
ten  patent  which  imposed  the  said  duty  of 
four  and  a  half  per  cent.  These  lefttera  patent 
therefore,  according  to  your  doctrine,  must  bavtt 
heen  legal  when  they  were  issued  if  they  would 
have  been  so  befiire  the  said  proclamation  of 
October  1763."  S  Ganad.  Freeholder,  p.  911. 
See  also  the  passagct  iimnediatflly  prmdiog 
and  fi»llowing.thii. 
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gnnts  them  their  property,  1  deny  thai  he  ham 
power  to  fix  racb  terms  and  coDditioos  as  ' 


•51] 

Mr.  Bdvardi  (Hiat.  of  the  West  Indice,  book 
Zf  chap.  S.)  g^ves  a  brief  aoooaot  of  this  caae 
of  Campbell  v.  Hall,  to  which  he  subjoioa  ani- 
]iiadv«nioDs  oo  aome  of  the  most  important 
iHunages  io  lord  Mansfield'a  arp^oment.  In 
nis  introductioiT  to  those  animadVerdons,  he 
fays,  **  It  is  impossible,  I  think,  not  to  per- 
-ceite,  tbroaghoot  these  and  other  parts  of  the 
learned  judge's  armament,  a  certam  degree  of 
ties  arising  from  the  unhappy  dissentions, 
which  about  that  period  broke  ont  into  a  ciTil 
war  between  Great  Britain  and  her  coloniea : 
in  the  progress  of  which,  it  is  beticTed  this  noble 
fierson  distinguished  himself  as  an  active  par- 
tisan, and  a  powerful  adfocate  for  the  nncon- 
ditional  supremacy  of  the  mother  country.'* 

In  the  second  edition  of  his  work  he  inserted 
at  the  end  of  that  chapter  the  fbllowiog 

Postscript  to  the  Hdtost  of  Grenada. 

;  '<  The  first  edition  of  this  work  having  fallen 
into  the  hands  of  a  gentleman  of  distinguished 
abilities  and  learning,  (one  of  bis  majesty's 
Serjeant's  at  law)  be  was  pleased,  at  the  au- 
thor's request,  to  communicate  his  thooghts 
'  in  writing  on  the  doctrine  maintained  by  lord 
Mansfield,  concerning  the  legal  authority  of 
the  crown  oyer  conquered  countries,  as  staled 
in  page  S6S  of  this  ▼oluroe,  which  I  hsTc  great 
imsure  in  presenting  to  the  reader,  in  the  pre- 
,  fise  words  in  which  they  were  given ; 

*«  The  ground  upon  which  the  Court  rested 
their  judgm^  in  the  ease  of  Grenada*  was 
IBiearly  sufficient  to  warrant  that  judgment, 
ovea  admitting  the  doctrine  laid  down  by 
kMrd  Mansfield  on  the  other  point  to  be  well 
founded  ;  but  nothing  can  be  more  unfounded 
than  that  doctrine: — every  proposition  upon 
which  it  is  made  to  rest,  is  a  fallacy.  I  deny 
that  the  king  (at  loMt  since  the  constitution 
has  had  its  present  form)  can  *  arbitrarily 
irrant  or  refuse  a  capitulation.'  The  power 
of  granting  or  refusing  a  eapitulatHm,  in  the 
ease  of  a  siege  or  invaaion,  is  certainly  vested 
IB  him ;  but  it  is  vested  in  him,  like  every 
•ther  power  with  which  he  is  entrusted  by  the 
British  constitulMo,  to  be  exeroised  according 
«s  the  usage  which  has  prevailed  in  like  caacs. 
If  that  power  ahooM  be  abused,  his  oflken  and 
wnisters  must  answer  to  the  publie  fhr  their 
nisoonduct 

•'  For  the  ssne  veaaon  I  deny  that  « the 
king  nan  pot  the  inhabilaBts  of  a  conqoered 
ceantry  to  the  swerdt  or  otherwise  exterminate 
^cm,'  ankas  soch  severity  be  folly  justified 
by  the  bws  of  watr,  ss  they  are  understood 


MDongst  civilised  nstkms. 
**  But,  supposing  thst  a  case  should  happen 
Budi  aeverity  would  be  justifiable,  I 


deny 


that,  upon  the  eiterminalion  of  the 
y,  the  lands  wouM  belong  to  the  king 
elf:  1  say  they  would  bdeng  to  the  stito; 
und  that  they  wouM  he  snigeet  not  merely  to 
H»  king,  hot  to  the  sovereign  power  which  go* 
vcms  the  British  downions.  If  the  king  re- 
«ivei  the  inhabitants  uuderhis  |!iot«:lMMi|  nud 


Iks  proper ;  for  he  cannot  reserve  to  himself, 
hb  inaividual  capacity,  legislative  power 
over  them :  that  would  be  to  exclude  the  au- 
thority of  the  British  legblatdre  from  the  go- 
vernment of  a  country  aubdued  by  Britiab, 
forcea,  and  would  be  an  attempt  to  erect  ts^s-' 
rUtm  in  imperio.  One  consequence  ^of  this 
would  be,  that  such  conquered  territory  might 
descend  to  an  heir  of  the  king  not  qualified, 
according  to  the  act  of  settlement,  to  succeed  to 
the  crown  of  Great  Britain.  The  kin^  might 
giro  it  to  a  younger  son,  or  bestow  it  on  u 
stranger.  A  thousand  other  absurd  conse- 
quences might  be  pointed  out,  as  resulting  from 
socb  incongruity  • 

'*  1  admit  that  the  king  (subject  to  the  re- 
sponsibility of  his '  ministers,)  may  yield  up  u 
conquest  or  retain  it  aa  he  sees  best,  but  I  deny 
for  the  reasons  above  hinted  at,  that  he  can 
impose  what  terms  he  pleases,  or  that  he  can 
arbitrarily  change  the  law  or  political  form  of 
iu  government.     1  think  he  may  agree  upon 
the  capitulation,  that  the  conquered  people  shall 
continue  to  enjoy  their  ancient  religion  and 
laws,  and  even  this  must  be  tub  modo  ;   but  I 
deny  that  he  could,  by  bis  own  authority,  grant 
these  tilings  after  the  capitulation ;   for  that 
would  amount  to  an  exercise  of  independent 
sovereignty.     The  fallaey  of  kird  Alansfiekl's 
argument,  proceeds  from  an  endeavour  to  con- 
found the  king's  civil  and  niiliUry  characters^ 
and  to  perpetuate  in  the  chief/  exetputive  ma- 
gistrate, the  vast  powers  with  which  it  is  neces- 
sary to  invest  the  generalissimo  of  the  armies, 
during  the  continuance  of  militory  operations. 
The  moment  these  operationa  ceaae,  he  re- 
sumes  his  civil  character,  and  in  that  cliaracter 
no  man  will  venture  to  assert  that,  aa  king  of 
Great  Briuin,  he  haa  the  prero^tive  of  bcioff 
a  despot  in  any  part  of  his  dominions.    Wito 
respect  to  the  oaaea  of  Ireland,  Wales,  -uod 
Berwkk,  even  takmg  them  precisely  aa  kwd 
Mansfield  puts  them,l  think  they  do  not  weigh 
a  feather  in  the  aivument.    Those  cases  bsp* 
pened  long  before  tte  English  oonstitotion  had 
reduced  itself  to  iu  praacut  form,  oonsequeotly,* 
befbre  the  rights  of  the  people  were  ascertained 
and  defined  as  they  exist  at  present    If  a  hw 
inatancea  of  the  exercise  of  arbitrary  power  bj 
the  ancieut  kings  ff  England,  are  fo  be  received 
aa  deeisive  cases,  to  shew  what  are  the  powen 
of  the  crown  at  this  day,  I  thiak  it  wouM  bu 
BO  very  difficult  teak  Jo  find  authorities,*  eveH 
aafciw  down  aa  the  reigns  of  the  Plautageuets 
nod  Stuarts,  to  prove  that  the  British  govcfu* 
ought  to  be  a  pure  ' 


But  the  SMst  vsluaUeinveatigation  whksh  I 
of  thecaaeof  CampheUandflall«  uad 


•  filee  Burhe>b  Speech   in  the  Houae  of 
Commoual 
ina 


February  the  11th,  1780,  as 
Triali,  p.  T9,  nod  the  pn 
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of  the  jud^^ment  prmoniioed  upon  it  by  lord 
iluisfield,  IS  ooiitaiDed  iu  the  wcond  dialoffoe  in 
the  work  of  my  learned  and  excellent  friend 
Mr.  Baron  Maseres,  entitled  "  The  Canadian 
Freeholder."  There  erery  important  position 
whic:h  lord  Mansfield  in  bisargfoment  laid  down, 
is  inirestigated  with  much  copioosness,  particu- 
larity, aod  elaboration;  the  authorities  on 
which  lie  relied,  are  fully  and  aocurately  cited, 
and  considered  with  abundant  care  and  judg;- 
ment ;  his  reasoning,  both  abstract  and  techni- 
eal,  are  stated  with  the  most  scrupulous  exact- 
ness, and  diteusled  with  great  learninff  and 
■agactty  ;  the  historical  transactions  to  which 
he  referred  are  luminously  det eloped,  and  cri- 
tically traced  through  all  their  known  ramiftca- 
tiooa  I  and  the  whole  merits  of  the  important 
questiotts  which  were  agitated  in  the  course  of 
the  ease,  are  exbibite<l  with  the  most  instruc- 
tire  and  satislactory  illustration.  In  the  fol- 
lowiii|rpsssage  the  course  of  infestigationpor^ 
\  m  the  wwk  b  recapituUted : 


**  EhOUSHMAN,— FRENCHlUir. 

**  £.—1  believe  we  hare  gone  through  all  the 
branches  of  lord  Msnsfield's  argument  in  sup- 
port of  the  sole  legislatJTe  authority  of  the 
crown  over  conquer^  countries,  and  hire  giren 
them  a  Tery  full  and  fair^amiuation :  which 
is  all  I  proposed  to  do  upon  the  subject.  For, 
as  to  my  own  opinion  upon  it.  before  that  de- 
cision of  lord  Blansfield,  I  have  already  men- 
tioned it  to  yon  iu  the  beginning  of  our  con- 
rersatioQ,  together  with  the  reasons  upon  which 
f  grounded  it,  and  had  the  satisfaction  of  find* 
iog  that  you  entirely  agreed  with  me  in  both, 
aod  even  anticipated  some  of  the  latter.  What 
effect  the  mere  authority  of  lord  Manafield, 
Kttiog  in  his  judicial  capacity,  as  chief  justice 
of  the  Court  of  King's- bench,  and  deltrering  a 
contrary  opinion,  but  grounding  it  unreasons 
that  we  think  weak  and  unconclusiTe,  ought  to 
have  upon  our  minds,  1  will  not  pretend  to  de- 
termine. But  it  is  hard  to  give  up  one's  reap 
ioo  to  mere  authority. 

«  7.-430  hard  that  I  shall  not  do  it.  This  is 
too  imfMMtant  a  point  to  be  settled  by  a  single  de- 
cision of  a  court  of  justice,  or,  perhaps  I  ought 
rather  to  say,  by  the  opinion  of  a  single  ju(&e. 
For,  by  what  you  stated  to  me  of  tuat  judg- 
ment in  the  case  of  Campbell  and  Hall,  it  does 
not  appear  to  be  quite  certain  that  all  the 
judges  of  the  court  of  KJng^s- bench  concurred 
with  lord  Mansfield  in  opinion  upon  that  first 
point  of  the  cause.  For,  since,  as  lord  Mans- 
field expressly  declared,  they  all  agreed  that 
the  plaintiff  Csmpbell  was  entitled  to  the  judff- 
ment  of  the  Court  upon  the  second  point,  to  wit, 
that  the  king,  if  he  bad  had  the  sole  legislative 
authority  over  the  island  of  Grenada  immediate- 
ly aAer  the  conclusion  of  the  treaty  of  Paria 
in  February,  1763,  hdd  nevertheless  precluded 
himself,  by  bis  proclamation  of  October,  1763, 
from  exercising  it  from  that  time  forward,  and 
had  thereby  transferred  the  said  power  to  the 
future  goTsrsorSy  conncil8>  and  assemblici  of 


A.  D.  1774.  [SS4 

the  said  island ;  I  sav,  since  all  the  jndgei 
agreed  with  lord  Mansfield  in  the  opinion  that 
the  plaintiff  Campbell  ought  to  have  judgment 
«|KMi  this  second  ground,  it  is  possible  that  they 
might  not  concur  with  him  in  his  opinion  upott 
the  first  point,  concerning  the  king's  original 
legislative  authority  over  that  island  before  the 
said  proclamation  of  October,  1763.  Unless^ 
therefore,  it  was  expressly  declared  by  k>rd 
Mansfield  (who  seems  to  have  been  the  only 
judge  that  spoke  upon  that  occasion)  that  th« 
other  judges  concurred  with  him  in  that  opi« 
nioQ  upon  the  first  point,  1  do  not  think  we  ara 
bound  to  consider  it  as  being  their  opinion.  I 
therefore  should  be  glad  to  know  whether  lord! 
Mansfield  expressly  declared  that  the  other 
three  judses  of  the  court  did  concur  with  him 
in  that  opmion. 

«<  £.— I  do  not  find  that  he  did  make  such  a 
declaration,  though,  with  respect  to  the  second 
point,  be  expressed  binDself  in  these  paaitiT« 
words ;  •  But,  after  full  consideration,  we  %fm 


•  of  opinion,  that  before  the  80th  of  July,  1704^ 
precluded  himself  from  the  ex<« 


the  king  had  ^, ^^  ..»,^..  ..„»  .»«  ^m- 

*  ercise  of  a  legislative  authority  over  the  iskind 

*  of  Grenada.'     There  is  therefore  a  passible 

a  that  vour  aurmne  may  be  true,  that  the 
er  judges  did  not  agree  with  him  in  opinioa 
upon  the  said  first  point  Yet  their  silence  on 
the  occasion  seems  to  imply  an  assent  to  wlun 
he  delivered.  So  that  1  don't  know  what  la 
conclude  concerning  that  matter.  All  that  it 
certain  is,  that  the  other  judges  did  not  openlr 
dedare  their  concurrence  with  lord  MaosficM 
in  this  opinion. 

u  F.— Well,  be  that  as  it  may :  whether  they 
did,  or  did  not,  concur  with  lord  ManiAeld  in  Ihid 
opinion,  I  confesa  I  cannot  bring  myaeif  to  ao» 
cede  to  it,  alkr  having  aeen  the  wnkness  of  tkm 
reasMM  which  have  been  allcdged  in  support 
of  it  by  so  very  able  a  defender  of  it  as  leiii 
Mans&ld.  For,  if  that  omnion  could  hav« 
been  rendered  plausible  and  prebaUe  by  any 
man,  I  nrcaume  it  would  have  been  so  by  hrd 
Mansfield.  And  yeC  we  have  seen  how  mi 
markably  he  has  niled  on  thia  occasion,  bdh 
ia  his  reasonings  and  in  his  foots  s  I  mnsl 
tlierefore  adhere  to  my  first  opinkw  till  asm* 
better  arguments  are  prodocMl  to  make  mm 
change  it.— But,  as  this  enquiry  has  run  into 
great  length,  in  coaseQuence  of  the  fall  and 
particular  manner  in  which  you  have  examiA* 
ed  the  several  historical  aiamples  adduced  by 
lord  Mansfield  ia  support  of  his  opioioo,  and 
likewise  of  some  digressions  to  other  sutgeda 
which  you  have  made  lo  gratify  my  curiosity^ 
f  must  desue  you  lo  reauaM  the  anbiect  for  • 
little  while  longer,  and  repeat  the  prineipal 
conduaiooa  we  have  agreed  noon  in  anawerle 
tlie  aeveral  branches  or  lord  Mansfield's  acga^ 
ment,  and  to  slate  them  in  aa  compact  and 
atunmary  a  manner  as  yon  can,  to  the  end  thaT 
I  may  be  the  better  able  to  anaage  and  ralian 
in  my  memory. 

<'  X.— I  think  thia  will  indeed  be  Tcry  propsfi 
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rity  o?er  Ireland,  not  having  a  right  to  alter 
the  laws  of  Eoglaod,  ([when  once  introduced 
there  by  king  Jono,)  without  consent  of  par- 
liament ;  and  that  lord  Mansfield  has  adopted 
this  opinion  of  lord  Coke,  though  it  clashes  witik 
the  conclusion  which  he  laboured  to  draw  from 
this  case  of  Ireland  in  favour  of  the  king's  sole 
legislative  power  in  the  island  of  Grenada. 
And  we  further  observed  that,  for  some  cen- 
turies past,  at  least,  the  laws  which  have  beea 
made  tor  the  government  of  Ireland  have  beea 
made  either,  with  the  consent  of  the  parliament 
of  Enffland,  or  with  that  of  the  parliament  of 
Ireland.  So  that,  upon  the  whole  matter, 
IreUnd  appears  to  be  a  verv  unfit  example  of 
the  exercise  of  such  a  sole  legislative  authority 
in  the  crown  over  a  conquered  country  as  lord 
Mansfield  asserted  to  have  belonged  to  it  in  the 
case  of  the  island  of  Grenada  before  the  publi^^ 
cation  of  the  royal  proclamation  of  October, 
1763.  These,  1  think,  are  the  principal  re- 
marks we  agreed  upon  concerning  Ireland. 

'*  With  respect  to  Wales  it  appeared  to  us 
that  lord  Mansfield  had  mbtaken  two  very 
material  facts  relating  to  it.  For,  in  the  first 
place,  he  asserted  that  that  country  had  not 
been  a  fief  of  the  crown  of  EuKlanu  before  its 
complete  reduction  by  king  Edward  the  lst« 
notwithstanding  king  Edward,  in  the  famous 
Statutum  Wallise,  passed  immediately  after  the 
reduction  of  it,  expressly  declares  that  it  had 
been  so,  and  notwithstandine^  a  cloud  of  pas- 
sages in  that  venerable  old  historian,  Mattbewr 
Paris,  (who  lived  in  the  reign  of  king  Henry 
the  Sd,  king  Edward's  father,)  which  prove 
that  it  was  in  such  a  state  of  feudal  sub- 
jection to  the  crown  of  England  throughout  all 
the  reign  of  king  Henry  the  3d  and  for  several 
reigns  before.  But,  in  opposition  to  these  de-. 
cisive  testimonies,  lord  Mansfield  will  have  it 
that  Wales  had  never  been  a  fief  of  the  crown 
of  England  before  the  reduction  of  it  by  king 
Edward,  but  was  then,  for  the  first  time,  re- 
duced by  his  victorious  arms,  to  be  a  dependant 
dominion  of  the  crown  of  England ;  but  that, 
for  some  reasons  of  policy,  (which,  however, 
lord  Mansfield  does  not  state,  nor  even  hint 
at,)  king  Edward  thought  proper  to  declare  it 
to  have  been  in  a  state  of  feudal  subjection  to 
the  crown  before  his  conquest  of  it.  And  here 
we  observed  that  lord  Mansfield .  reasoned  in- 
conclusively even  from  his  own  assumed  state 
of  the  fiict.  For,  if  Wales  bad  not  been  a  fief 
of  the  crown  of  England  before  king  Edward's 
reduction  of  it,  but  had  been  (as  lord  Mansfield 
supposes)  an  absolutely  independaot  state  until 
that  time,  yet,  if  king  Edward  bad,  for  any 
reasons  of  policy,  thooght  fit  to  consider  it 
(though  falsely)  as  having  been  before  in  a  state 
of  feudal  subjection  to  the  crown,  such  a  plan 
of  policy  in  king  fdward  would  have  rendered 
Wales  an  unfit  example  of  the  exercise  of  the 
power  of  a  king  of  En^idand  over  a  conquered 
country;  because  it  must  be  supposed  that 
king  Edward  would,  in  such  a  case,  have  ex- 
ercised only  such  rights  of  government  over  it 
as  were  compatible  with  the  political  situation 
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for  both  onr  aakes ;  and  therefore  I  will  endea* 
Tour  tu  do  it  with  as  much  brevity  as  shall  be 
coosiHtetit  with  a  full  enumeration  of  the  several 
oonclusioiis,  (relative  to  the  main  subject,)  upon 
which  we  have  agreed ;  but  without  any  meur 
tion  of  the  collateral  and  incidental  subjects  to 
which  we  have  digressed.  But  even  this  will 
jbtke  up  many  words. 

"We  have  agreed,  then,  in  the  first  place, 
that  lord  Mansfield  has  reasoned  very  inconclii- 
■  lively  in  the  first  part  of  his  argument,  in  which 
be  endeavours  to  establish  the  kind's  sole  le- 
gislative authority  over  conquered  countries 
upon  general  principles  of  law  and  reason  ;— 
that  he  has  therein  confounded  the  power  of 
making  war,  and  the  summary  and  arbitrarv 
authority  necessarily  attendant  upon  it,  (which 
confewedly  belong  to  the  crown  alone,)  with 
the  power  of  governing  conquered  countries 
in  time  of  peace,  after  they  have  be^  finally 
ceded  by  their  former  sovereigns  to  the  crown : 
— «nd  that  he  has  likewise  confounded  this 
latter  power  of  governing  a  country,  and  exer- 
cising legislative  authority  over  it,  after  it  is 
teded,  with  the  power  of  making  peace,  or  of 
either  accepting  the  cession  of  the  conquered 
country  from  its  former  sovereign,  or  restoring 
the  country  back  to  him :— and,  lastly,  that  he 
baa  endeavoured  to  deduce  a  right  of  making 
laws  for  a  conquered  country  from  the  right  of 
^^ting  away  the  vacant  lands  of  it,  that  is, 
trom  a  right  of  ownership;  which,  if  it  were 
to  be  admitted  in  other  cases  to  be  sufficient 
for  this  purpose,  would  prove  every  land-owner 
to  be  an  absolute  monarch,  or  legislator,  over 
the  persons  who  rented,  or  took  grants  of,  his 
land.  These,  1  think,  are  the  remarks  we  con  - 
cuired  in  making  upon  the  first  part  of  lord 
JIansfield's  ai^ument,  in  which  he  endeavour- 
ed to  establish  this  sole  legislative  power  of  the 
crown  upon  principles  of  law  and  reason. 

*<  I  come  now  to  his  precedents  from  his- 
tory, which  are  the  cases  of  Ireland,  Wales, 
Berwick  upon  Tweed,  Gascony,  Calais,  New- 
York,  Jamaica,  Gibraltar,  and  Minorca. 

**  With  respect  to  Ireland  we  observed,  that 
be  argued,  from  king  John's  having,  by  his 
■ole  authority,  introduced  the  laws  of  England 
into  Ireland,  that  he  therefore  was  the  sole 
l^^ator  of  it ;  which  we  agreed  to  be  by  no 
means  a  just  conclusion,  there  being  a  manifest 
difference  between  a  power  in  the  conquering 
king  to  introduce  once  for  all,  immediately 
after  the  conquest,  into  the  conquered  country 
the  laws  of  the  conquering  country,  and  the 
Millar,  permanent,  legislative  authority  by 
which  the  laws  of  the  conquered  country  may, 
at  any  time  after,  be  changed  at  the  pleasure 
of  the  legislators,  (whoever  they  are,)  not  only 
by  introducing  ibto  it  the  lawa  of  the  conquer- 
ing nation,  but  any  other  laws  whatsoever,  and 
tbis  as  often,  and  in  as  great  a  degree,  as  the 
legishitora  ahall  think  fit.  And  we  further  ob- 
served, that  lord  Coke,  in  the  passage  quoted 
from  this  report  of  Calvin's  caae,  has  expresaly 
declared  that  the  kings  of  Bnglaod  were  not 
yonwfcdof  tbis  permanent  legislative  autbo- 
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in  which  he  wooU  have  thought  fit  to  piftoe  it, 
whieh  wooM  heve  heen  that  of  au  auctent  fief 
of  the  crown  redueed  into  poMestion.  And  we 
obaerred  abo  that  be  had  misooocetfed  aoother 
material  fact  relating  to  this  country,  with  re- 
aped to  the  power  by  wbicb  Uws  wete  made 
lor  the  goremment  of  it  aAer  its  reduction  by 
king  Edward.  For  be  asserts  that  king  EiT 
ward  made  laws  for  it  by  bis  own  single  autbo- 
rity,  Dotwiikstandiog  it  is  expressly  declared 
hy  that  king  himself  in  the  preamble  of  his 
fiimoos  Htatntum  Wallis,  above  mentioned, 
that  the  laws  he  then  established  for  the  go- 
Temttent  of  it  were  made  *  de  consillo  proce« 
*  fum  regni  nottri,'  or  by  the  consent  of  his 
parliament 

**  Theee  mistakes  we  observed  to  have  been 
made  by  lord  Nansfield  in  what  he  said  oqn- 
ecmiag  those  two  great  examples  of  Ireland 
and  Wales;  wbieh  are  also  of  too  groit  anti- 
qni^  to  have  much  weight  in  determining  a 


4|Hetftion  concerning  the  constitution  of  the 
£ogBsh  government  at  this  day. 
'»  We  then  oboerved  that  all  the  other  in- 


that  were  mentioned  by  him,  except 
tbooe  of  Gibraltar  and  Minorca,  are  of  no  im- 
pertanoe  to  tbe  question.  These  instances 
were  the  town  of  Berwick  upon  Tweed,  the 
dochj  of  Guienne,  or  Oascony,  the  town  of 
Cakus  in  France,  the  province  of  New- York  in 
North  America,  and  the  island  of  Jamaica. 

•«  All  that  be  says  of  Berwick  upon  Tweed 
is,  that  it  was  governed  by  a  roval  charter. 
But  that  drcumstaoce  is  no 'proof  that  the  king 
was  the  sole  legislator  of  it,  any  more  than  he 
is  of  the  cities  of  York,  Bristol,  Exeter,  and 
twenty  other  towns  in  England,  which  are 
goverfied  also  by  royal  charters.  And  even 
that  charter  Of  Berwick  appears  to  have  been 
confirmed  by  act  of  parliament  in  the  relgn^  of 
king  James  the  1st. 

*'  As  to  the  duchy  of  Guienne,  or  Gasoony, 
and  the  town  of  Calais  in  France,  they  were  not 
acquired  hy  the  kings  of  England  by  conquest, 
but  by  marriage  and  inheritance,  and  coose- 
qoentiy  can  tthrd  no  example  of  the  power  of 
the  crown  over  conquered  countries. 

"  And  the  province  of  New-York  in  America 
is  an  niifit  example  for  this  purpose,  because, 
thovgh  perhape  in  truth  it  might  be  a  mere 
conquest  made  upon  the  Dutch  in  the  year 
1664,  after  they  had  been  many  years  io  quiet 
nooaeeslon  of  it,  yet  it  was  not  so  considered  by 
Jong  Charles  the  8d,  who  took  it  from  them, 
hut  was  claimed  and  seized  upon  by  his  order 
as  a  ^rt  of  the  territory  of  the  more  ancteut 
Bngliah  colony  of  New-Enghind,  into  which, 
it  was  pretended,  the  Dutch  had  intruded 
themselves  withoirt  the  permission  of  tbe 
crown.  And,  upon  this  ground  of  an  already - 
existiiig  right  to  it  in  the  crown  of  Eoglanil,  it 
was  granted  away  hy  king  Charles  the  3d  to 
hia  brother,  the  duke  of  York,  before  ever  the 
fleet,  which  wo  eeot  to  take  possession  of  it, 
had  sailed  Ihim  Enghind  t  and  it  was  taken 
poaaesaion  of  by  cokmel  Nicholls,  as  a  part  of 
the  fcing'aold  dominiooti  beAm  th«  king  ea-' 
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tered  into  tbe  first  Dutch  war.  Ai,  therefore, 
it  was  qot  considered  by  the  crown  as  a  con- 
quered country,  the  government  established  in 
it  cannot  be  justly  cited  as  an  example  of  the 
authority  of  the  crown  over  conqnered  conn* 
tries.— And  nearly  tbe  ssme  thing  msy  be  said 
of  the  island  of  Jamaica;  aince  lord  Mansfidd 


tells  us  that  be  had  found,  upon  inquiring  into 
tbe  history  of  it,  that  it  had  been  almost  eb- 
tirely  abandoned  by  llie  Spanish  inbabitanta  of 
it  soon  after  its  conquest  by  the  arms  of  Eng- 
land in  the'year  1655  io  tbe  time  of  Crom- 
well's usurpation,  and  that  it  was  occupied 
only  by  English  seUlers  at,  or  soon  after,  tbe 
restoration  of  king  Charles  the  2d  in  16(X) ; 
insomuoh  that  it  bad  been  considered  ever  since 
that  period  as  an  English  plantation,  and  not 
as  a  conquered  country.  For,  if  this  be  true, 
(aa  I  do  not  doubt  it  is,)  it  renders  this  island 
an  unfit  example  of  the  exercise  of  the  legis- 
lative authority  of  the  crown  over  conquered 
countries.  I  mean  only,  however,  that  it  ia 
not  a  direct  example  for  this  purpose :  for  in- 
directly, i  acknowledge,  both  this  island  and 
the  province  of  New-York  may  be  used  as  ar- 
pfumente  in  favour  of  this  authority,  by  reason - 
mg  as  follows :  « The  power  of  the  crown  over 
a  conquered  country  must  be  at  least  to  great 
as  it  is  over  a  planted  country,  or  colony. 
Therefore,  since  the  king  of  England  exercised 
legislative  authority  over  the  wland  of  Jamaica 
for  about  twenty  years,  without  the  concur- 
rence of 'either  the  English  parliament  or  an 
a^wembl^  of  the  people;  and  since  the  duke  of 
York  did  the  same  thing  in  the  province  of 
New- York  for  about  eighteen  years  by  virtue 
of  a  delegation  of  the  powers  of  government  to 
him  from  the  crown  by  king  Charles's  letters- ' 
patent ;  and  these  two  countries  were  not  con- 
sidered as  conquesta,  but  as  plantations  of  Eng- 
lish men  ;  it  follows,  ifortiorif  that  in  coun- 
triea  that  are  not  only  conquered,  but  considered 
as  conquered,  the  crown  may  lawfully  exercise ' 
the  same  authority.'  This  would  have  been 
a  tolerably  plausible  argument,  and  much ' 
atronger  than  any  of  those  which'  lord  Mous- 
fiekl  made  qse  of  in  that  judgment  But 
he  did  not  make  use  of  this  argument  ;^  and 
indeed  could  not,  consistently  with  the  opinion 
he  delivered  concerning  planted  countries,  or 
colonies :  for  in  these  he  declared  that  the  king 
akHie  had  not  tbe  power  of  making  laws  and ' 
imposing  taxes,  but  the  king  and  parliament 
conjointly  I  or  tbe  king  and  the  assembly  of  tbe 
freeholders  of  the  colony  conjoindy ,  agreeably  to 
the  opinion  of'sir  Philip  Yorke  and  sir  Clement 
Wearg  in  the  year  1793  concerning  the  island 
of  Jamaica.  He  could  not,  therefore,  make 
use  of  tbe  foregoing  argument  d  fortiori^  in 
favour  of  the  king's  sole  legislative  authority 
over  conquered  countries,  which  is  built  upon 
tbe  supposition  of  hb  majesty's  having  had 
such  an  authority  over  planted  countries,  or 
colonies ;  because  be  dented  tbe  existence  of 
the  latter  authority,  which  is  ita  foundation. 
According  to  lord  Mansfield's  doctrine,  there- 
fore, of  the  king's  not  bebig  tbe  fole  legbklor  ' 
.  Z 
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of  planted  countries,  the  instances  of  New- 
York  and  Jamiiica  caonot  afiord  the  abo?e  iji« 
direct  arguiDjEnit  a  fortiori  io  support  of  the 
Ming's  sole  legislative  authority  orer  ccmqaered 
countries.  Nor  can  they  afford  a  direct  arma- 
ment, independently  ot  the  consideration  of 
planted  countries,  in  support  of  this  authority  ; 
because  those  places,  or  proviuces,  (though 
really  conquests,)  were  considered  and  treated 
as  planted  countries.  And  therefore  they 
ought  not  to  ha?e  been  cited  by  lord  Mansfield 
as  proofs  of  the  said  authority.  As  to  the  opi- 
nion of  such  lawyers  (if  there  are  any  such  at 
this  day)  as  would  go  further  than  lord  Mans- 
field in  their  notions  of  the  kin&:'s  legislative 
authority,  and  would  say,  that  the  king  is  the 
sole  legislator  not  only  of  all  conquered  coun- 
tries, but  of  all  planted  countries  in  which  he 
has  not  divested  himself  of  his  authority  by 
sonie  charter  or  proclamation,  I^ball  say  no- 
thing tQ  it,  but  thM  1  sgr^e  with  lord  Mansfield 
in  considering  the  opinion  of  such  lawyers  as 
erron/eous  with  respect  to  planted  countries, 
and  that  I  am  inclined  to  go  bi^yond  lord 
Mansfield  in  thinking  it  likewise  erroneous 
with  respect  to  conquered  countries,  or,  at 
least,  that  the  arguments  adduced  by  his  lord- 
ship in  support  of  it  in  that  latter  case,  are  not 
sufficient  to.  establish  it. 

^  **  As  to  Gibraltar  and  Minorca,  in  which  the 
king  has  m^ide  from  time  to  time  some  regu- 
lations by  his  orders  in  his  privy  council,  we 
have  observed  that  the  former  of  these  places  is 
rei|lly  nothing  more  than  a  gurrison-town,' 
without  an  inch  of  g^round  belonging  to  it  be- 
yond the  fortifications ;  and  tb?t  the  latter  of 
tbem,  though  an  island  of  some  extent,  has  al- 
ways beep  considered  by  the  people  of  £oglao4 
in  nearly  the  same  light,  or  as  an  appendage  to 
the  fortress  of  St.  Philip's  castle,  which  defends 
the  harbour  of  Mahon ; — ^that  its  qivil  govern- 
nent  has  been  intirely  neglected  by  the  mir 
nistets  of  state  in  Great- Britain  ever  since  the 
eqnquest  of  it,-  imd  tl\at  no  attempt  has  beea 
made  to  enpoufage  the  profession  of  the  Pro- 
testant religion  in  il,  or  to  iptrodnce  the  Eng- 
lish laws  there,  even  upop  crinunfil  maUers ; 
apd  yet  that  the.state  qf  tl^e  laws,  which  are 
s^ppo6ed  tp  take  place  there,  iasQ  ^ncerUMS  and 
undetermined*  thut,  (though  the  old  Spanish 
laws  are  supposed  to  be  iq  force,  ^nd  most  fre- 
quently appealed  to),  the  inhabitants  sometimes 
plead  the  JBoiglish  laws.  And  froip  these  cir- 
cumstances of  qegl^ct,  coqfu^ion^  «nd  uiieer- 
t^nty,— and  likewise  from  the  small  importance 
of  the  subjects  upoi^  which  the  kings  of  Gjreat;- 
lUitain  have  exercised  a  legi§la^e  authority 
over  these  places  by  their  orders  in  couooil,  (po 
l^ws  for  creating  new  idonies  or  capital  qrimes, 
or  for  imposing  taxes  on  the  inhabitants  of  those 
countries,  or  ior  any  other  very  important  pur- 
pose^  having  «ver  been,  made  with  respect  to 
them),  we  concluded  that  ndther  this  island 
nor  the  town  of  Gibraltar  were  fiiexumples  to 
prove  lord  Mansfield's  assertion  co^cernmg  tlie 
sole  legislative  authority  of  the  qkpwa  over 
con4|iiered  eoimuies.  , 


Cas€  qfthe  Island  of  Grenada^         [9¥^ 

**  TheBe  were  the  priq^pal  remarks  we  medib 
upon  lord  Mansfield's  second  ground  of  argi|<» 
ment  in  support  of  the  sole  legislative  authorit  v 
of  the  crown  over  conquered  covintries,  whicii 
consisted  of  historical  examples,  which  weri» 
supposed  to  be  precedents  of  the  exercise  of 
such  an  authority. 

**  1  come  now  to  lord  Mansfield's  last  bea4 
of  argument  in  support  of  this  authority ;  which  * 
consisted  of  the  opinion  of  the  judges,  as  re* 
ported  b^  lord  Coke,  io  Calvin's  case,  end  of, 
that  of  sir  Philip  Yorke  and  sir  Clement  Weacg, 
(Attorney  and  Solicitor  General  to  king  George, 
the  1st),  in  the  year  172S,  on  a  question  referre4 
to  them  concerning  the  island  of  Jamaica. 

*'  Concerning  the  opinion  of  the  judges  ia 
Calvin's  case  we  observed  in  the  1st  place»  that 
it  was  extriyudicial»  having  little,  or  no,  rela* 
tion  to  the  question  then  under  consideration^ 
which  was,  Whether  a  person  born  in  Sootlaii4 
since  the  accession  of  king  James  the  Isl  ta 
the  crpwn  of  England,  was  to  be  oonsideied  a». 
a  natural- born  subject  in  England. as  well  es  iit 
Scotland,  so  es  to  be  intitM  to.  purchase  land, 
and  mamtaio  actions  at  law  for  the  posaessioa 
of  it,  io  the  former  .kiogdpm  ss  well  as  in  the 
latter.  And,  upon  this  ^ground  of  its  being 
ea^tra-jadicial,  we  concluded  that  this  opiaioii. 
of  the  judges  concerning  conquered  oouetriee 
was  not  to  be  considered  as  decisive  upon  the 
subject. 

*'  Iq  the  second  place,  we  observed  that  tbi» 
ojpinioo  of  the  judges,  concerning  the  power  of 
toe  crown  over  conquered  countries,  was  inter- 
mixed with  another  opinion,  concerning  the. 
difference  between  Pagan  find  Christian  con- 
quered countries,  which  was  sq  unreasooshle, 
illiberal,  and  unjust,  that  lord  Mansfield  said  i( 
had  long  ago  been  most  deservedly  expMedk 
Ni9VY>  if  ihe  opiQiqn  of  those  jvd^  on  the  latter  • 
subject  is  so  very  contemptible,  it  must,  surely^ 
lessen  our  respect  for  the  wisdom  snd  judg- 
ment of  the  judges  who  delivered  it,  sad  fy>ii- 
se4|uentiy  must  take  oif  much  of  the  weigbc. 
which  their  other  opinion,  concerning  Cbristien 
oQpDtries  conquered  hy  the  arms  of  England^ 
would  otherwise  derive  froni  their  authority. 

"  In  the  3d  place,  we  observed  thai  it  »•• 
pears  from  the  history  of  those  tixnes,  th»t  th^ 
judges,  who  determined  Calvin's  case,  were 
coosidered  by  many  persons  of  th«|t  sge.  aa 
having  aoted  with  a  servile  degree  of  ..com*, 
plaisance  to  king.  James  on  tbst  oecasioo ; 
which  may  be  supposed  to  have  inAuepced 
them  in  the  opinioiis  they  delivered  upon  ioci- 
dental  points  that  were  mentioned  in  the  oeviee 
of  their  arguments,  as  well  ap  in  their  (»inioii 
upon  the  main  questioa  then  in  dispMie  belor^ 
them.  Ai^  this  cousidecatiwa  must  contrihule 
to  lessen  the  authority  of  their  opinions  .upon 
those  incidental  pointy  as  weU  as  upon  the  meio 
point,^  and  consequently  thai  of  their  opinion^ 
so  much  relied  upon  by  lord  Mansfieldr^  con« 
ceming  the  power  of  the  crown  over  conquered 
countries. 

\*  And,  in  the  4th  and  Imc  pUce,  we  observed 
that  ttua  ojpiaion.  of  lord  Colwand  the  olliar '. 
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joilgfes  in  CtWin^s  ctte,  toncerning*  lire  legitf- 
Jitire  power  of  the  crown  over  conquered  coon- 
triee,  ie  not  the  nme  with  lord  MaosfieM's  opi- 
^ioD  upon  ibifl  subject,  but  materiall  j  different 
from  it  For  lord  Coke  ascribes  to  the  crown 
only  the  power  of  changing  the  laws  of  the  con- 
qomd  country  once  for  all,  upon  the  conquest 
of  it,  and  introdacing  the  laws  of  England  in 
Ibctr  stend :  but  he  adds  that,  when  once  the 
kiB^  has  introduced  the  laws  of  England  into 
the  conquered  country,  he  cannot  aAerwardii 
alter  them  without  tire  consent  of  parliament; 
which  is  sayiaff,  that  the  king  and  pitriiament 
conjointly,  and  not  the  king  alone,  are  pos  • 
teased  of  the  permanent  right  of  legislation 
over  it.  So  that  this  authority  of  Caltin's 
case,  (such  as  it  is),  is  rather  adverse  than  hi- 
▼oifrable  to  lord  Mansfield's  doctrine  upon  this 
mbfeet. 

**  These  are  the  observations  we  made  with 
respect  to  this  opinion  of  the  judges  in  Calvin's 
ease,  opoo  which  lord  Mansfaeld  laid  so  great  a 


**  The  only  remainin|r  authority  cited  by  lord 
MaasfieM  was  the  opinion  given  by  sir  Philip 
Yorke  am!  sir  Clement  Wearg  in  the  year  1732 
vpoo  a  question  that  was  referred  to  them  con- 
cerning the  island  of  Jamaica. 

*'  This  opinion,  we  acknowledged,  did  really 
coinciiie  with  lord  Mansfield's  opinion  upon 
the  authority  of  the  crown  over  conquered  coon- 
tries,  though  the  opinion  of  the  judges  in  Cal- 
vin's case  did  not.  But  we  agreed  that,  as 
those  learned  gentlemen  were  at  that  time  in 
the  service  of  the  crown  in  the  office^  of  attor- 
ney and  solicitor  general  to  king  George  the 
1st,  (which  most  naturally  be  supposed  to  hare 
given  them  some  degree  of  bias  in  favour  of 
the  prerogative  of  the  crown,^  and  thid  opinion 
appeara  to  haf  e  been  given  by  them  in  a  very 
hasty  and  negligent  manner,  (since  they  did 
not  take  the  pains  to  inquire,  and  to  form  a 
jod^ent,  whether  Jamaica  ought  to  have  been 
still  considered  as  a  conquered  country,  or  had 
by  the  conduct  of  the  crown  in  the  govern- 
ment of  It  since  the  Restoration  in  1660,  been 
brought  into  the  condition  of  a  planted  country, 
or  colony ;  which  was  so  necessary  'to  their 
frtriag  an  useful  and  satisfactory  Opinion  upon 
the  matter  referred  to  them ;)  I  say,  we  agreed 
that,  for  these  teasons,  this  opinion  of  theirs 
was  not  infitled  to  much  regard  with  respect 
to  the  decision  of  the  important  question  Which 
h  the  subject  of  our  present  inquiry. 

<'  And  thus  we  completed  our  discussion  of 
lord  Bfansfield's  third  and  last  head  of  argu- 
ment, which  was  grounded  on  the  opinions  of 
judges  and  other  learned  lawyers. 

I*  'fbis,  I  presume,  is  the  kind  of  recapitu- 
btioo  which  yon  wished  me  to  make  to  you, 
of  the  principal  conclusions  we  had  agreed  on 
ia  the  course  of  our  examination  of  lord  Sians- 
fielfTs  opinion  upon  this  sobjeet. 

"  P. — Itis ;  and  I  am  much  obliged  to  you  for 
making  it ;  as  it  enables  me  to  carry  off  these 
condosiodii  which  we  have  agreed  on,  more 


eMilt  than  I  otherwise  could  do.  Nor  do  I 
think  of  any  thing  further  to  trouble  you  about 
upon  the  subject.  And  yet,  before  1  inth'ely 
qilit  It,  I  must  beg  leave  to  express  my  sor- 
prise  at  the  very  poshive  and  perftnptor^ 
manner  in  which  lord  Mansfield  asserted  this 
power  of  making  laws  for  conquered  countries 
to  belong  to  the  crown.  '  No  nispute,  snys  he, 
was  ever  started  before  upon  the  king's  legis- 
lative right  over  a  conquest.  It  never  was  de- 
nied in  Westminster-ltall ;  it  never  was  ques- 
tioned in  parliament'  And  again,  *  No  book, 
no  saying  of  a  judge,  no  opinion  of  any  coun- 
sel, publio,  or  private,  has  been  cited  on  the 
other  side ;  no  instance  has  been  found  in  any 
period  of  our  history,  where  a  doubt  has  been 
raised  concerning  it.*  These  are  strangely 
confident  expressions,  considering  the  weakness 
of  the  proofs  he  adduces  in  support  of  them ; 
to  which«  indeed,  they  form  a  remarkable  con- 
trast. This,  I  confess,  has  surprised  roe  in  a 
man  so  much  celebrated  for  his  learning  and 
abilities  as  lord  Mansfield.  1  therefore  wish 
to  know  how  you  account  for  it;  qnd  the  ra- 
ther, because  this  extreme  positiveness  in  a 
man  of  his  abililies  has  a  tendency  to  dazzle 
and  overbear  my  judgment,  and  make  me  yield 
implicitly  to  his  opinion,  notwithstanding  I 
have  satisfied  myseff,  by  our  discussion  of  this 
subject,  that  the  reasons  he  has  adduced  in 
support  of  it,  are  very  weak. 

"  E. — Your  remark  is  very  just.  There  is  a 
strange  degree  of  positiveness  in  his  assertions, 
that  IS  very  ill  suited  to  the  weakness  of  his 
arguments  in  support  of  them.  And  what 
makes  it  the  more  surprizing  is,  that  he  him- 
self ordered  this  case  of  Campbell  and  Hall  to 
be  argued  no  less  than  three  times,  on  three 
different  days,  at  the  bar,  before  he  decided  it ; 
which  would,  surely,  have  been  unnecessary, 
and,  consequently,  injurious  to  the  parties  (by 
forcing  them  to  suffer  a  needless  delay,  and 
incur  an  unnecessary  degree  of  expence,  in  the 
prosecution  of  their  le^al  claims,)  if  the  matter 
nad  been  so  extremely  clear  and  free  from 
doubt  as  he,  in  delivering  his  judgment,  repre- 
sents it.  But  that  positiveness  of  assertion  is 
agreeable  to  his  constant  manner  of  fi|>eaking, 
and  may,  perhaps,  be  considered  as  one  of  the 
ingrecfients  of  his  species  of  eloquence,  as  it 
certainly  has  tlie  effect  you  mention,  of  daz- 
zling, for  a  time,  and  overbearing  his  heareri 
iiito  an  acquiescence  in  the  truth  of  ihe^roposi- 
tlons  he  so  peremptorily  asserts.  But  vou, 
who  have  examined  the  reasons  adduced  by 
him  in  support  of  liis  assertion  concerniug  the 
present  subject,  and  have  found  them  to  be  in- 
suflicient,  ought  to  break  throujfh  the  inchant- 
ment,  and  to  yield  to  the  conclusiona  of  your 
own  understanding,  and  embrace  what  appears 
to  it  to  be  the  truth  ;  agreeably  to  the  old  Latioi 
proverb,  <  Amicus  Plato;  Amicus  Socrates; 
sed  maffis  amica  Veritas.'  However,  to  take 
off  something  of  the  impression  which  yon  sav 
those  positive  assertions  of  lord  MansfielJ, 
which  you  just  now  repeated,  are  apt  to  make 
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opon  yoar  mind,  I  will  endeavoar  lo  sfaew  Toa 
'  th»t  most  of  tbem  might  be  changed  into  otben 
of  an  oppoaite  toDdeocy,  which  should  be  either 
as  Dcariy,  or  more  nearlv,  agreeable  to  the 
truth :  though  yet,  I  conm,  they  will  not  be 
decisive  of  the  question  against  the  legislative 
authority  of  the  crown,  any  more  than  lord 
Mansfield's  assertions  are  decisive  in  favour  of 
It;  betMiuse  both  tboae  assertion^  and  lord 
Mansfield's,  (to  which  they  are  opposed^)  are 
negative  propositions,  from  which  no  certain 
conclusions  can  be  drawn. 

**  Lord  Mansfield  says  in  the  first  place ; 
.<  That  the  king's  legislative  right  over  a  con- 
quest has  never  been  denied  in  Westminster- 
hall.'  Now,  if  this  assertion  were  true,  it 
would  prove  nothing,  unless  this  legislative 
rif  ht  had  been  frequently  asserted  in  West- 
minster-hall, and  made  the  ground  of  some 
procetsding  there ;  which  it  has  not.  We  may 
therefbre  change  t(is  assertion  into  the  follow- 
ing ;  *  The  king's  legislative  right  over  a  con- 
quest has  nevea  been  asserted  in  Westminster- 
hall.'  And  this  latter  assertion  is  as  near  the 
truth  as  lord  Mansfield's,  or  rather  nearer  to  it 
For  the  king's  legislative  power  over  a  con- 
quest has  not  been  asserted  in  Westminster- 
ball,  as  I  believe,  above  two  or  three  times ; 
and  that  by  single  judges,  and  in  a  slight,  occa- 
sional, and  extrajodical  manner :  hot  (if  we  un- 
derstand by  it  the  full,  and  proper,  and  per« 
manent legislative  power,  and  not thepower  of 
introdiioing,  once  for  all,  the  laws  ofEogland 
into  the  oonqupred  country,)  the  king's  legisla- 
tive power  over  a  conquered  country  was  de- 
nied b^  lord  Coke  and  almost  all  the  other 
judges  in  Calvin's  ease,  where  they  said, '  that, 
when  once  king  John  had  introduced  the  laws 
of  England  into  Ireland,  no  subsequent  king 
could  alter  them  without  the  consent  of  parlia- 
ment.' Yon  see,  therefore,  that  this  first  as- 
sertion ^f  lord  Mansfield,  «  That  the  king's  le- 
gislative right  over  a  conquest  has  never  been 
denied  in  Westminster- ball,'  is  not  true;  and 
that,  if  it  were  true,  it  would  not  be  material  to 
the  decision  of  the  main  question,  unless  the 
said  legislative  right  had  been  frequently  a»- 
serted  in  Westminster- hall,  and  made  the 
ground  of  some  proceeding  there ;  which  it 
has  not. 

<«  Lord  Mansfield's  next  assertion  is,  <  That 
the  king's  legislative  right  over  a  conquest  was 
never  questioned  in  parliament.'  Now  we  may 
.assert,  I  believe,  with  equal  truth,  <  That  it 
never  was  acknowledged,  or  asserted,  in  parlia- 
Inent'  And  the  reason  of  both  these  equally 
true,  but  very  different,  propositions,  is,  that 
the  parliament  has  never  had  occasion  to  con- 
sider the  conduct  of  the  crown  with  respect  to 
finy  conquered  countries,  since  we  have  any 
memorials  of  the  debates  in  |>ariiament ;  which 
is  only  from  the  reign  of  king  Edward  the  6th, 
or  about  the  year  1550-  and  indeed,  I  believe, 
we  may  go  further,  and  say,  that  the  crown 
has  made  no  new  conquests  since  that  period, 
to  be  the  objects  of  this  supposed  legislauve  au- 
Ihority,  except  the  province  of  New- York,  the 


island  of  Jamaica,  the  town  of  OibreHar,  i 
the  island  of  Minorca,  of  which  we  have  m 
that  the  two  first,  (though  in  truth  thejr  wers 
conquered  from  the  Dutch  and  the  Spaniards,) 
were  always  considered  as  planted  countries,  or 
colonies,  and  the  two  last  have  b?en  considered 
by  the  English  nation  as  mere  garrison  towna« 
or  fortresses,  no  otherwise  worthy  of  notios 
than  as  they  defend  the  harbours  of  Gibraltar 
and  Port  Mabon,  which  are  useful  to  the  Bri- 
tish trade  in  the  Mediterranean.  However,  I 
will  not  take  upon  me  to  say  with  any  desree  of 
confidence,  either,  *  that  tne  king's  legulative. 
right  over  a  conquest  has  never  Iwen  denied  in 
parliament,'  (as  lord  Manafield  asserts)  or  *  that 
4t  has  never  been  acknowledged,  or  asserted,  ioi 
parliament;'  because  I  do  not  pretend  to  be 
well  enough  acooainted  whh  the  many  fi»lio 
volumes  w  the  Journals  of  the  two  houses  of 
parliament,  to  venture  upon  either  of  these  as- 
sertions, or  rather  negationa :  but  I  am  inclined 
to  think  they  are  Imth  true  :  and  in  that  case 
one  of  them  may  fairly  be  set  against  the  other. 

*'  Lord  Mansfield's  next,  or  third,  assertion 
is,  *  That  no  book,  no  saying  of  a  ^idge,  no 
opinion  of  any  counsel,  public  or  private,  baa 
been  cited  on  the  other  side.'  Now,  in  answer 
to  this  assertion,  it  may  be  truly  asserted  that, 
*  no  book,  no  saying  or  any  juuge,  no  opinion 
of  aoy  private  counael,  (that  ia,  of  any  counsel 
that  was  uninfluenced  by  the  possession  of  a 
precarioua  office  held  at  the  pleasure  of  the 
crown,)  and  but  one  opinion  of  any  public  coun* 
sel,  (or  counsel  in  possession  of  such  officea,) 
namely,  that  of  sir  Philip  Yorke  and  air  Cle- 
ment Wearg,  in  the  year  1789,  (and  that  opi- 
nion seems,  upon  other  grounds,  to  have  beieo 
a  very  hasty  one ;)  has  been  cited  by  his  lord- 
ship in  support  of  this  legislative  authority  or 
the  crown  over  conquerdl  countries.'  laay 
this  assertion. may  be  uuly  made  in  opposition 
to  lord  Mansfield'a:  for  the  saying  of  the 
judges  in  Calvin's  case  (which  is  the  only  opi- 
nion of  any  judges,  which  lord  Mansfield  has 
cited  in  support  of  this  authority)  appears,  noon 
examination,  to  be  adverae  to  his  lordship's  doc- 
trine. And  thus  we  shall  have  assertion  againal 
assertion  concerning  the  want  of  opinions  of 
judges  and  other  learned  men  upon  thia  aub- 
ject,  supposing  the  assertion  of  lord  Mansfield 
to  be  true.  But  these  assertions  prove 
nothing  on  either  side.  The  w|int  of  the  opi- 
nions of  judges  aiyd  other  learned  men  con- 
cerning a  question  never  agitated,  afiorda  na 
no  grounds  for  the  decision  of  it :  and  there- 
fore we  must  have  recourse  to  other  methodfl 
of  investigation  in  order  to  satisfy  ourselves 
concerning  it. 

*«  But  lord  Mansfield's  assertion,  that  'no 
book,  no  saying  of  a  judge,  no  opinion  of  any 
counsel,  public  or  private,  has  been  cited  on 
the  other  side,'  is  not  strictly  true.  Fur  the 
opinion  of  Vattel,  a  learned  modern  writer  on 
.the  law  of  nationa,  was  cited  on  that  side :  and, 
as  this  question  seems  ratber  to  belong  to  tbf 
law  of  nations  than  to  the  municipal  law  of 
England^  such  an  antbority  ought  not  to  be 


Digitized  by 


Googl( 


515]  Campbell  v.HoiU 

.  disrafKwded.  Vftttd't  work  is  writ  Jn  French : 
bat  1  have  an  Eoi^Ush  translation  of  it,  in  which 
tbo  passsge  relating  to  this  subjed  isexprtssed 
in  these  words.  «  It  is  aslAd,  to  whom  the 
conquest  belonffs ;  to  the  prince^  who  made  it, 
or  to  the  state  r  This  question  ongbt  never  to 
have  been  heard  of.  Can  the  sovereign  act,  as 
soeh,  for  any  other  end  than  the  good  of  the 
stale  ? — ^Whose  are  the  forces  employed  in  tlie 
war  ?-^£Ten,  if  he  had  made  the  conquest  at 
bis  own  expence,  oot  of  his  own  revenue,  or 
his  proper  and  patrimoDial  estates,  does  he  not 
make  ose  of  his  subjects'  arms  ?  Is  it  not  their 
Mood  that  is  shed? — And,  even  supposing  that 
he  bad  employed  foreign,  or  mercenary, 
troops,  does  he  not  expose  his  nation*  to  the 
enemy's  resentment?  Does  he  not  draw  it 
into  the  war,  while  the  advantage  is  to  be  hip 
only  ? — Is  it  not  for  the  cause  of  the  state,  and 
of  the  nation,  that  he  takes  arms  ?  Therefore 
all  the-  rights  proceeding  from  it  appertain  to 
the  nation.  If,  indeed,  the  sovereign  makes 
war  for  m  cause  personal  to  himself,  as,  for  in- 
stance, to  ascertain  a  right  of  succession  to  a 
foreign  sovereignty ,  the  question  is  altered  : 
aneb  an  affair  would  be  foreign  to  the  state; 
but  then  the  nation  should  be  at  liberty  either 
to  assist  its  prince  or  not  concern  itself  And, 
If  he  is  empowered  to  mske  use  of  the  national 
force  in  support  of  bis  personal  rights,  such 
rights  are  no  longer  to  be  distinguished  from 
those  of  the  state.'  Tbe  meaning  of  this  pas- 
sage, as  applied  to  Oreat- Britain,  seems  to  be, 
that  every  country  conquered  by  tbe  British 
arms  is  an  acquisition  to  the  British  nation, 
and  not  to  the  king  alone  ; — that  its  public  re- 
▼cBiie  becomes  part  of  tbe  public  revenue  of 
Great  Britain,  as  much  as  the  taxes  raised  in 
Great  Britain  itself,  and  is  to  be  disposed  of  in 
tbe  same  manner,  and  for  the  same  public  uses, 
as  those  taxes,  instead  of  belonging  to  the 
king's  privy  purse;— and  that  the  power  of 
imposing  new  taxes  on  tbe  iobalntaots  of  such 
country,  and  likewise  that  of  making  new  laws 
for  their  government,  roust  belong  to  the  same 
body  of  men  as  is  lawfully  poaaefsed  of  those 
powers  in  tbe  kingdom  of  Great  Britain  itself; 
that  ia^  to  the  king,  lords,  and  commons  of  the 
kingdom,  conjoinUy  ;  they  being  the  body  who 
le^lfy  reprenent  the  whole  people  of  Great 
Britam,  and  are  invested  with  the  whole  autho- 
rity originally  inherent  in,  and  derived  from, 
the  Mid  people,  or,  according  to  Yattel's  ex- 
pression, the  said  state  or  nation. 

'•  This  passage  from  Yattel's  hook  on  the 
law  of  nations  was  cited  in  one  of  the  argu- 
ments of  this  cause  of  Csmpbell  and  Hall  be- 
fore lord  Mansfield ;  and  tbeiVore  he  ought  not 
to  have  said  Ihat  no  book  was  cited  on  that  side 
of  the  question.  If  he  meant  that  no  book  of 
Engibb  law  was  cited  on  that  side,  be  should 
have  confined  bis  expreavon  to  that  sort  of 
book. 

'^  Nor  is  lord  Mansfield's  assertion  above- 
mentioned.  That  no  book,  no  saying  of  a  judge, 
no  opipioo  of  any  counsel,  public  or  private, 
baa  bccB  eited  on  the  other  side,  strictly  true 
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with  respect  to  the  second  article  of  it,  the  saj 
ings  of  judges,  any  more  than  with  respect  to 
the  first  article,  of  authorities  from  hooka.  For 
we  have  seen  that,  upon  examination,  the  opi- 
nion of  the  judges  in  Calvin's  ca&e  appears  to 
be' an  authority  on  that  side  of  the  question: 
since  the  judges  there  affirm,  that,  when  once 
king  John  had  introduced  the  laws  of  England 
into  Ireland,  no  subsequent  king  could  alter 
them  without  the  consent  of  pariiament ;  whidi 
is  ssying,  tbst  the  legislative  authority  over 
conquered  countries  does  not  belong  to  the 
king  alone,  but  to  the  king  and  pariiament 
conjointly. 

"  As  to  the  opinions  of  lawyers  on  this  sub- 
ject, it  may,  perhsps,  be  true  (as  lord  Mana- 
field  asserU),  that  none  were  cited  in  the  argu- 
ments in  that  cause  on  that  side  of  the  question. 
Yet  I  have  met  with  two  opinions  of  very  re- 
spectable lawyers  that  incline  much  to  that  side 
of  the  question,  thoogti  tbey  may  not  entirely 
adopt  it.  These  are  the  opinions  of  sir  William 
Jones,  who  was  attorney- general  to  king 
Charies  the  second,  snd  Bir.  Lechmere,  who 
held  the  same  office  under  king  George  tbe 
1st:  and  they  were' given  while  those  gentle- 
men respectively  held  that  office  onder  ibo 
crown;  which  gives  those  opinions  an  addi* 
tional  weight;  because,  the  hiss  on  their 
minds  arising  from  their  possession  of  that 
office,  having  probably  been  in  favour  of  tbe 
crown,  an  opinion  against  the  prerogative  of 
the  crown  must  have  been  the  efiect  of  strong 
conviction.  Sir  William  Jones  was  attorney- 
general  to  king  Charles  the  second,  in  the  year 
1679,  in  the  time  of  the  ferment  about  the 
Popish  Plot,  while  that  king  (though  fond  of 
arbitrary  power),  was  obliged,  by  the  spirit  of 
the  times,  to  employ  some  honest  sod  popular 
men  in  his  service,  and  to  pass  some  popular 
laws  for  tbe.  preservation  of  public  liberty.  He 
executed  this  office  with  great  spplause,  and 
was  reckoned  to  be  tbe  most  learned  lawyer  of 
that  time ;  sir  Matthew  Hale,  the  great  chief- 
justi^  of  tbe  King's-bench,  being  then  dead : 
and  he  was  alao  esteemed  a  verv  honest  man, 
and  a  lover  of  his  country.  Now  it  is  said  in 
the  life  of  sir  William  Pbips,  page  Q^,  (as  it  ia 
quoted  in  Mr.  Smith's  History  of  New-York, 
from  which  I  take  it),  that  this  sir  William 
Jones  told  king  Charles  the  second,  That  be 
could  no  more  grant  a  commission  to  levy  m6- 
ney  on  his  subjects  in  the  plantations,  without 
their  consent  by  an  assembly,  than  they  could 
dischaige  themselves  from  their  allegiance. 

"  According  to  this  account  of  this  lesrned 
lawyer's  opinion,  it  is  not  certain  whether  he 
had,  or  had  not,  in  his  mind,  when  he  gave  it, 
the  distinction  between  planted  countries,  or 
colonies,  and  conquered  countries,  and  whe- 
ther be  meant  to  deny  the  right  of  the  crown 
to  levv  money  by  its  own  single  suthority  in 
both  these  sorts  of  dependant  countries,  or  only 
in  the  former.  But,  according  to  other  accounts 
of  this  same  opinion,  it  appears  to  have  related 
to  conquered  countries  as  well  as  planted  ones. 
For  ia  a  letter  written  by  tbe  iiouse  of  repre^ 
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tentatives  of  the  profince  of  the  Massachusett 
Bay,  io  the  month  of  January,  1768,  to  the 
«arl  of  Shelbnrne,  ^who  was  at  ttiat  time  one  of 
his  majesty's  principal  secretaries  of  state),  it 
IS  recited  in  these  words ;  Sir  William  Jones, 
an  eminent  jurist,  declared  it  as  his  opinion,  to 
V\ng  Charles  the  second.  That  he  could  no 
more  gprant  a  commission  to  levy  money  on  his 
•ohjects  in  Jamaica,  without  their  consent  by 
an  assembly,  than  they  could  discharge  them- 
aehes  from  their  allegunce  to  the  crown. 

"  In  this  account  we  see  that  this  opinion 
related  to  Jamaica;  which  was  a  conquered 
country.  The  only  remaining  doubt  therefore 
is,  whether  sir  William  Jones,  when  he  gave 
this  opinion,  considered  Jamaica  as  continuing 
Bttll  in  its  original  state  of  a  conquered  coun- 
try, or  whether  he  supposed  its  political  con- 
dition to  have  been  altered  by  the  events  that 
had  happened  to  it  since  its  conquest,  (such  as 
the  withdrawing  of  the  Spanish  inhabitants 
from  it,  and  the  accession  of  Englishmen  to  it, 
who  were  invited  by  the  king's  proclamation 
to  come  and  settle  in  it),  so  as  to  have  been 
thereby  converted  into  the  political  condition  of 
a  colony,  or  country  that  had  been  originally 
planted  by  Englishmen  under  the  king's  au- 
thority ;  which  is  the  light  in  which  lord  Mans- 
fiehl  seems  to  think  that  i^and  ought  to  have 
been  considered  in  the  year  1729,  when  sir 
Philip  Yorke  and  sir  Clement  Wearg  gave 
their  opinion  conceniing  h.  But  there  may  be 
ft  great  deal  of  difference  between  the  condition 
of  Jamaica,  in  the  year  17Sf ,  and  its  condition 
in  king  Charles  the  3d's  time,  about  the  year 
1677,  or  1678,  when  this  opinion  probably  was 

fiven :  and  the  reasons  for  considering  it  as 
aving  changed  its  political  state  from  that  of 
ft  conquered  to  that  of  a  planted  country,  or 
colony,  were  .much  stronger  in  the  year  1732 
than  at  the  other  period.  For  during  the  greater 

J|art  of  Charles  toe  second's  reign,  and  there- 
ore,  probably,  when  this  opinion  wav  given, 
the  innabitauts  of  Jamaica  were  governed  only 
by  a  governor  and  council,  without  an  as- 
sembly 9f  the  people :  and  consequently  king 
Charles,  when  this  opinion  was  given,  had  not 
yet,  (by  granting  them  the  privil^e  of  being 
represented  by  an  assembly  with  a  power  to 
make  laws  and  impose  taxes  fbr  the  public  uses 
of  the  isUnd),  divested  himself  of  his  antecedent 
right  to  impose  taxes  on  them,  if  such  a  right 
had  really  belonged  to  htm.    It  seems  there- 
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and  yot  denied  the  king's  authority  to  impose 
taxes  on  its  inhabitants  without  the  consent  of  an 
assembly.  For  in  another  letter  of  the  same 
assembly  of  the  representatives  of  the  province 
of  Massachusets  bay,  written  in  the  same 
month  of  January,  1768,  as  the  former  letter 
to  lord  Shelbume,  and  addressed  to  Dennis 
De  Berdt,  esq.  their  agent  in  England,  they 
speak  of  this  opinion  of  sir  William  Jones  in 
these  words :  *  There  was  even  in  those  times 
[the  times  before  the  Revolution]  an  excellent 
attorney-general,  sir  William  Jones,  who  was 
of  another  mind,  and  told  king  Charles  the 
second,  that  he  could  no  more  grant  a  commis- 
sion to  levy  money  on  his  soVjects  in  Jamaica, 
though  a  conquered  island,  without  their  con- 
sent oy  an  assembly,  than  they  could  discharge 
themselves  from  their  allegiance  to  the  Eng- 
lish crown.'  If  this  last  account  of  sir  William 
Jones's  opinion  is  the  true  one,  it  is  evident 
that  he  considered  Jamaica  as  continuing  still 
in  the  condition  of  a  conquered  country,  and 
consequently  that  his  opinion  with  respect  to 
the  king's  power  over  conquered  countries  is 
directly  contrary  to  lord  Af  ansfield^s. 

*'  The  other  opinion  which  I  mentioned  as 
material  to  our  present  enquiry  was  that  uf  Mr. 
Lechmere,  a  lawyer  of  considerable  eminence, 
and  esteemed  a  man  of  great  integrity,  who 
was  attorney-general  to  king  George  the  Ist. 
This  opinion  1  had  occasion  to  mention  to  you 
in  our  last  conversation,  just  before  I  begun 
the  account  of  the  imposition  of  the  duty  of 
four  and  a  half  peir  cent,  upon  goods  exported 
from  Grenada  by  the  king's  tetters  patent  of 
July,  1764.  It  is  shortly  thus.  When  the  ' 
British  ministers  of  state.  In  the  year  1717, 
had  a  design  of  advising  (he  king  to  impose,  by 
his  roval  prerogative,  the  said  daty  of  four  and 
a  hair  per  cent,  on  goods  exported  from  the 
island  of  Jamaica  and  the  little  islands  of  Ane- 
gsda  and  Tortola,  which  are  situated  at  a  small 
distance  from  St.  Christopher's,  they  consulted 
Mr.  Lechmere,  the  attorney -general,  npon  the 
legality  of  the  intended  measure.  And  be, 
thereupon,  honestly  told  them, '  that  the  per- 
son who  should  advise  his  majesty  to  take  such 
a  step,  would  be  guilty  of  high  treason.'  But 
I  do  not  know  whether  he  considered  Jamaica 
as  still  coutinuiag  in  the  state  of  a  conquered 
island,  or  not.  If  he  did,  this  opinion  of  bia 
would  be  an  opiniOD  exactly  in  point  to  our  pre- 
sent subject,  and  directly  contrary  (as  well  as 


lore  not  unlikely  that  sir  Wflliam  Jones,  when  !  the  opinion  of  shr  William  Jones,  according  to 
he  gave  this  opinion,  might  consider  tl^e  island    the  last  account  v(  it,)  to  the  doctrine  of  lord 

Mansfield  concerning  the  sole  legislative  au- 
thority of  the  crown  over  conquered  conntries, 
"  These  two  respectable  opmions,  against 
the  said  supposed  legislative  authority  of  the 
crown,  may  fairly  be  set  in  opposition  to  the 
opinion  of  shr  Philip  Yorke  and  sir  Clement 


of  Jamaica  as  continuing  still  in  its  original 
state  of  a  conooered  country,  notwithstanding 
most  of  the  Spanrish  rnhabitants  had  left  it: 
and,  if  he  did  consider,  it  in  that  light,  it  is  evi- 
dent that  this  opiniop'  Of  lis  would,  fn  such 
case,  be  an  opinion  exacthr  in  point  to  contra- 
dict lord  MansfieTd*s  doctniye  of  the  king's  sole 
kgislattve  authority  over  conquered  countries. 

'<  And,  agreeably  to  this  conjecture,  I  find, 
in  another  account  of  this  opinion,  that  sir 
William  Jones  did  consider  Jamaica  as  a  con- 
quered country,  and  tx^ret»\y  called  it.  to, 


Wearg,  so  much  relied  on  by  lord  Mansfield, 
in  support  of  it. 

"  You  now,  I  hope,  are  satisfied  that  lord 
Mansfield's  peremptory  assertions,  <  that  no 
doubts    had  ever    been  entertained    by   any' 
lawyem,  btfbra  the  said   caie  of  Campbell 
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wad  flallf  cOBCcraiagf  tlM  kin^'t  soU  legisla- 
tive luitbortty  OTer  oonquered  coantries,'  are 
not  quite  agreeaWo  to  the  truth,  but  tbat  some 
lawyers  of  character  id  furmer  times  have 
presumed  to  eolsrtaio  a  ditferent  opioioo,  and 
evea  to  tell  the  kiog's  mloisiers  that  they  did 
so.  A  ad  consequently  yoo  should  shake  off 
irom  your  miod  that  over-great  awe  and  de-  • 
iereoce  to  that  learned  lord's  opinion  which  the 
peremptory  manner  of  his  making  those  asser- 
tions bad  iiopressed  upon  it,  and  should  boUlly 
Tenlure  to  entertain  that  opinion  upon  the  sub- 
ject which,  upon  the  full  enquiry  yo\k  have 
nude  into  it,  appears  to  yoo  to  be  the  most 
reasonable. 

«<  F> — I  win  endeavoor  to  do  so,  as  far  as  1 
am  able.  But,  I  protest,  I  find  it  difficult ;  as 
his  aoiboritative  manner  of  makisvc  these  as- 
sertions does  still  retain  seme  infiuence  over 
my  mind,  notwithstanding  you  have  now  con- 
vinced me  that  tliey  are  neither  altogether 
true,  nor  decisive  of  the  matter  in  question,  if 
they  were  |rue.  Hpwever,  upon  the  whole,  I 
do  venture  to  conduide  tliat  the  reasons  he  1ms 
given  in  suppori.of  his  opinieo«  *  tbat  the  kipg 
alone  has  a  legtslalive  a«ithotity  over  conquered 
countries,'  are  far  from,  being  sufficient  to 
mainlain  it  I  abould  tbsiielfitra  continue  to 
hold  the  opioioa  which  at  first  appeared  to  me 
most  reasonable,  to  wit, '  tliat  tliekiog  and  par- 
liament eoqjointly,  and  not  the  kingak>ne,  had 
a  right  to  make  lawa  for  the  inhabitants  of  con- 
quered ODontries,'  and  te  ia^NMe  taies  on  them, 
if  it  were  not  for  one  remaining  diiBcuUy,  con- 
cerning which  1  mustdonre  the  aasistanee  of 
your  opinion.  This  difficulty  is  grounded  on 
the  nutbority  which  lord  MaasBeld's  doctrine 
may,  perhaps,  derive  from  the  very  drcum- 
stance  of  its  being  his  opiniwi,  aod  having  been 
delivered  by  him,  a«  sucb,  in  bis  judicial  oapa^ 
city  6u  a  question  that  brought  the  subject  re- 
gularly betVMe  bim  for  his  decision;  mere 
especially,  if  we  consider  the  silence  of  the 
other  judges  of  the  oeuri  of  King's- bench, 
when  lord  ^laosfitld  delivered  this  opmion,  as 
implying  their  concurrence  with  bim  in  it. 
For  in  this  case  it  may  he  said,  that,  en  the 
only  oeeasion  on  which  this  doctrine  <  of  the 
king's  sole  legislative  fwwer  oveir  oenquercd 
countrien'  has  been  brought  intoqqestion  before 
an  English  court  of  justice,  it  has  been  decided 
in  favour  of  the  crown  by  the  nnanimous.opl-. 
nion  of  all  the  judges  of  the  court ;  and  that, 
whatever  the  law  might  be  before,  such  a  deci- 
sion Bsust  be  considered  as  settling  it  for  the  fn« 
tore  in  favour  of  the  said  power  of  the  crown, 
or  must  be  a  peremptory  guide  to  all  future 
courts,  of  jnstioe  in  their  dedsion  of  the  same 

3ucelion«ns  often  as  it  shall  ooeur  before  them* 
should  be  glad  to  know,  therefore,  what  yen 
think  of  this  conclusion,  and  whether  by  the 
rulea  observed  by  English  courts  of  justice 
with  respect  to  points  already  decided  by  the 
savne  or  other  courts,  snob  a  question  otight  to 
be  considered  as  having  Been  decided  for  ever 
iainvoftf  of.  ilm  crown  by  ihifOfie  deciiion  of 
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lord  Mansfield  and  the  court  of  Kmg's-bencb. 
If  it  is  to  be  so  considered,  I  roust  needs  tbiok 
tbat  lord  Mansfield  and  his  brother  jndges  will, 
by  that  opinion  of  theirs  in  their  judgment  on 
the  case  of  Campbell  and  Hall,  have,  indi« 
rectly,  made  a  law  of  the  most  capital  import- 
ance to  Great  Britain  and  the  British  domi- 


*<  £.^-Your  queition  is  a  very  proper  one. 
and  not  a  very  easy  one  to  answer  ;  there  being 
no  express  law,  nor  even  constant  usage,  that 
ascertains,  in  all  cases,  the  degree  of  deference 
which  is  to  be  paid  by  courts  pf  justice  to  the 
former  judicial  decisions  of  the  same  or  other 
ooorts  of  justice.  And  we  have  seen  lord 
Mansfield  himself,  since  he  has  been  ebiei' 
justice  of  the  King's- bench,  and  his  brother 
judges  of  that  court,  in  more  than  one  instance* 
determine  a  point  of  law.  in  a  manner  directly 
oontrary  to  the  determination  of  it  by  all  the 
judges  of  the  same  court  of  King's-bcncb  on 
a  former  occasion,  though  the  said  former  de- 
termination had  been  acquiesced  in  by  the  party 
asfainst  whom  it  bad  been  made,  and  had  been, 
taken  and  reputed  for  good  law  ever  afWr,  till 
the  new  case  in  which  lord  Mansfield  and  tb^ 
other  judges  of  the  court  of  Kiug's-bencb  de- 
termined the  point  in  a  different  manner.  I 
liarticularly  remember  an  instance  of  this  kind, 
in  a  case  in  which  the  names  of  the  parlies  wern 
Wyndham  and  Cbeiwynd,  containing  the  qua- 
lifications necessary  to  the  three  witoesaes  who, 
by  a  certain  statute  made  to  prevent  frauds,  are 
required  to  attest  and  aabicribe  a  will  of  hmds, 
in  order  lo  its  validity.  But  the  general  rulea 
concerning  the  authority  of  judicial  determi- 
nations of  points  of  law  I  take  to  be  as  fol« 
lows. 

<'  In  the  first  place,  vrfaere  a  point  of  Uw  bee 
been  agitated  in  all  the  courts  through  which 
it  may  be  carried  by  appeal,  or  writ  of  error,, 
and  Kas  been  finally  deterouoed  by  a  judgment- 
of  the  highest  coqrt  of  appeal,  that  is,  of  tbn 
House  of  Lords,  (for  that  is,  in  Great  Britain^ 
the  highest  court  of  appeal  both  in  mattera  of 
law  and  equity;)  such  a  determination  is/ 
reckoned  to  be  of  almost  as  much  authority 
with  respect  to  the  point  so  settled,  as  an  net 
of  parliament;  or,  at  least,  it  is  so  considered* 
by  all  the  ordinary  courts  of  justice,  thought 
perhaps,  the  Houae  of  Lorda  itself  might,  on. 
another  occasion,  if  they  thought  there  waa 
very  strong  ground  for  it,  determine  it  in  a  dif- 
ferent manner. 

«<  In  the  second  place,  when  a  pomt  of  hm 
hns  been  fully  argued,  and  solemnly  deter* 
mined  by  ope  of  the  four  great  courta  of  West*- 
minster-hali,  that  is,  the  court  of  Chancery, 
the  court  of  King's-bcncb,  the  court  of  Com* 
mon  Pleas,  and  the  Court  of  Exchequer,  and 
the  party,  against  whom  the  judginent  has 
been  given,  has  acquiesced  in  it,  and  has  for- 
bom  to  bring  an  appeal,  or  a  writ  of  error, 
into  the  next  higher  court  of  justice,  to  which, 
the  i-ight  of  revising  the  judgments  of  the  first 
conrt,  aod  oatrectiog  the  errora  in  thorn,  be«> 
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pointy  or  point*  of  law  have  brnm  determioat 
a^inst  bim  ;  and  tbe  losing  party  aequiMOeo 
in  the  raid  judgment,  and  bnngs  no  writ  of 
errtfr  to  rererae  it ;  such  an  acquiietoenoe  of 
tbe  loting  party  can  operate  ai  aoooflniiatioa 
of  only  tbote  points  of  law  which  are  deter- 
mined against  bim,  and  not  of  those  which  are 
determined  for  him.  In  such  a  case,  there- 
fore,  there  will  be  several  determinations  of 
points  of  law,  all  deliberately  made  by  the 
same  judges  and  in  the  same  cause,  which  will 
have  different  degrees  of  weight  and  authority, 
namely,  the  points  determined  in  favour  of  the 
losing  party,  and  the  points  determined  against 
htm.  For  the  points  determined  in  favour  of 
tbe  losing  party  will  have  that  deeree  of  weij^bt 
and  authority  which  arises  from  the  respect  due 
to  the  learning,  abilities,  and  integrity  of  the 
judges  who  have  decided  them,  and  to  the  de» 
liberate  manner  in  which  they  have  been  con- 
sidered and  discussed  before  they  were  decided  ; 
but  those  which  are  determined  against  the 
losing  party  will,  besides  Ihe  weight  and  an* 
thority  arising  from  the  foregoing  cireom- 
stances,  be  entitled  to  an  additional  degree  of  - 
respect  arising  from  the  aofpiicsoeooeof  tbe  loa- 
ing  party,  which  will  shew  thai  he,  and  his  ooaiH 
sel  learned  in  the  law,  despair  of  having  tlioae 
points  determined  in  a  different  manner,  if  they 
were  to  bring  a  writ  of  error  for  the  nurpone. 

**  These  seem  to  me  to  be  tbe  dineccot  de* 
pees  of  aothoritv  which  are  attributed  bv  tbe 
£oglish  .courts  of  justice  to  the  aforesaid  dif- 
ferent sorts  of  judicial  determinatioDS  of  points  > 
of  law  by  former  judges :  which,  1  presooie, 
you  will  agree  with  me  in  thioldng  reasooable. 

'*  F, — i  enter  vmr  readily  into  these  diatinc* 
tions  between  tbe  difcrent  sorts  of  judicial  de- 
terminations, and  think  them  very  natural  and 
reasonable.  And,  according  to  this  gradation 
of  them,  it  seems  to  me  that  tbe  opinion  of  lord 
Mansfield,  delivered  in  the  case  of  Campbell 
and  Hall,  concerning  the  sole  legislative  a«-  • 
thority  of  the  crown  over  conquered  coun- 
tries, (even  supposing  the  other  jud|g;es  of  tbe 
King's-beuch  to  have  concurred  with  bim  in 
it,)  must  be  placed  in  the  fourth,  or  lowest  daia 
of  them.  For  in  thai  case  there  is  no  room  ta 
infer  any  thing,  from  the  acquiescence  of  either 
of  tbe  parties,  in  fovoor  of  that  opinion.  For, 
as  to  the  defendant  Hall,  who  was  the  losing 
party,  all  that  can  be  inferred  from  his  oequi* 
escence  in  the  judgment  given  against  bim  in 
thai  action  is,  that  he  and  bis  counsel  acqui- 
esced in  the  opinion  of  the  Coort  upon  the  9d 
point,  *  of  the  immediate  operation  of  the 
Iring's  prochunation  of  October  1763*  as  a  bar 
to  the  exercise  of  bis  antecedent  legislaiave  an^ 
thority,'  and  despaired  of  having  H  otberwtee 
determined,  if  he  should  have  hnmg bt  it  inle 
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longs ;   and  such  forbearance  dmM  not  arise  i 
from  the  poverty  or  inability  of  tbe  said  party 
to  bear  the  expence  of  prosecuting  such  writ  • 
of  error,  or  appeal  to  the  next  higher  court; 
such  a  determination  acquires  a  great  degree  { 
of  respect  and  authority  in  Westminster-hall,  j 
and  is  usually  adopted  and  folbwed  by  the 
cottfts  of  justice  in  their  subsequent  determi-  > 
nations  of  the  same  point  of  law,  as  often  as  it ' 
oomes  before  them.    Yet  it  is  not  of  quite  so  I 
great  authority  as  a  determination  of  the  House 
of  Lords  upon  a  question  brought  there  in  the 
last  resort :  and  we  have  sometimes  neen  such  ^ 
determinations  overturned  by  subsequent  de-  i 
terminations  of  tbe  same  or  other  courts  of  jus- 
tiee  in  Westminster- hall ;  as  was  done  in  the 
court  of  King's4>encb  in  the  case  of  Wy  ndham 
and  Chetwynd,  which  1  just  now  mentioned 
to  you.    Yet  such  overtumings  of  the  former 
solemn  determinations  of  courts  of  justice  are 
very  unfrequent,  and  are  not  in  geiieral  approT- 
ed  of,  though,  perhaps,  in  some  very  strong 
oases,  where  the  former  determinations  have 
been  made  upon  very  wrong  principles,  they 
nay  be  iustifiable. 

**  In  the  third  place,  when  a  matter  has  been 
fiilly  argued  before  one  of  the  courts  of  West- 
minster-hall, and  a  solemn  judgment  has  been 
given  upon  it  in  favour  of  one  of  the  parties ; 
and  in  the  said  judgment  more  than  one  point 
ef  law  has  been  determined  in  favour  of  such 
party  ;  and  the  losing  party  acquiesces  in  the 
said  judgment,  and  forbears  to  bring  a  writ  of 
error  for  a  reversal  of  it  in  a  higher  court  of 
justice ;  the  determinations  of  such  points  of 
law  acquire  a  considerable  dsfpee  of  weight  and 
authority  in  the  estimation  of  lawyers  and  sub- 
sequent courts  of  justice,  but  yet  are  not  quite 
so  much  respected  as  the  determinations  in  the 
two  former  cases :  and  for  this  phtin  reason, 
that,  as  more  than  one  point  of  law  are  deter- 
mined at  the  sfime  time  in  favour  of  one  of  the, 
contending  parties  and  agaitist  the  other,  itis 
nncertain,  whether  the  losing  party,  when  be 
acquiesces  under  the  whole  judgment,  and 
foriiears  to  bring  a  writ  of  error  in  a  superior 
court  to  get  it  reversed,  acquiesces  in  all  the 
points  of  law  determined  against  biro,  or  only 
in  some,  or  one,  of  them ;  because,  if  only  one 
of  them  is  rightly  determined  against  him,  the 
judgmeut  againtt  bim  would  be  affirmed  upon 
■  a  writ  of  error,  as  much  as  if  all  the  pomts 
bad  been  so  determined.  This  uncertainty 
ooaeerniug  tbe  particular  points  of  law,  in^the 
determination  of  which  the  losing  party  may 
be  supposed  toaequiesce,  takes  from  the  deter- 
minations of  each  of  the  points  of  law,  that  are 
determined,  against  bim,  some  part  of  the 
weight  and  authority  which  such  determina- 
tions would  otherwise  derive  from  his  acqui- 


**  And  fourthly,  if  a  matter  has  been  fully  ar^ 
gued  before  a  court  of  justice  in  Westmmsler- 
ball,  and  a  solemn  judgment  has  been  ^ven  upon 
it  in  fovoor  of  one  of  the  parties ;  and  in  the  said 
judgment  one,  or  more  than  one,  point  of  law 
has  Moi  dctennincd  in  his  favour,  and  another 


the  Rouse  of  Lords  by  writ  of  error,    k^i  ea 
to  the  plaintiff  Campbell  who  gained  bis  oaase. 


be  could  not  bring  a  writ  of  error  t»  revcisa  e 
judgment  that  was  given  in  his  favour.  Sothet 
the  opinion  of  lord  Bfansfield  upon  that  firsi 
point  muity  indeed,  be  oooadcced  ••  the  r  "'— 
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of  that  leiriMd  lord,  and,  perhaps,  of  Ibe  whole 
court  of  KiDg's-bench,  upou  a  |M»int  that  bad 
been  folly  argued  before  them,  and  mutt  be 
entitled  to  all  the  respect  wbich  is  due  to  it  on 
that  account,  but  cannot  derive  any  additional 
weii^bt  from  the  acquiescence  of  eiiher  of  ibe 
parties  uailer  it ;  that  is,  it  must  be  a  judicial 
decisiioti  of  the  lowest  of  the  four  classes  of 
judicial  decisions  which  you  have  been  just 
i|OW  describing. 

**  J5.  >^It  is  exactly  so.  The  opinion  of  lord 
Mansfield  upon  that  first  point  is  a  decision  of 
that  fourth  and  lowest  class.  And  therefore  I 
■uppose  that  it  wonid  not  be  considered  by  the 
aame  or  any  other  coort  of  justice  in  Vrest- 
ininsler-hall,  on  any  other  occasion  in  which 
the  same  point,  *  of  the  king's  legislative 
authority  over  conouered  countries,'  should 
occur,  as  being  absolutel  v  binding  and  decisive 
of  the  question,  so  as  to  be  entitled  to  the  con- 
firmation of  such  court  of  justice,  though  the 
reasons  on  which  it  was  foanded  should  be  en- 
tirely disapproved  by  the  judges  of  which  such 
court  should  be  composed ;  since  we  have  seen, 
in  the  case  of  Wyudharo  and  Clietwynd, 
(which  was  determined  by  lord  Mansfield  liim- 
aelf )  that  even  a  decision  of  the  second  class  is 
not  always  so  considered.  But  yet  it  would 
certainly  have  considerable  weight  with  the 
judges  of  such  subsequentcourtof  justice,  so 
as  to  induce  them  to  give  judgment  agreeably 
to  it,  if  they  were  only  To  a  state  of  doubt  con- 
cerutng  the  validity  of  the  reasons  on  which  it 
had  been  grounded,  and  did  not  thoroughly 
disapprove  them.  So  that  I  am  afraid  we  must 
nilow,  that  (weak  and  ill-grounded  as  it  ap* 
pears  to  you  and  me,)  this  opinion  of  lord 
Mansfield,  concerning  the  king's  sole  legisla- 
trve  power  over  conquered  countries,  is  a  tem- 
porary judicial  deieruiioation  of  that  question 
in  favour  of  the  prerogative  of  the  crown.  But, 
as  you  rightly  observed,  it  is  a  decision,  of  the 
fourth,  or  lowest,  class  of  the  several  sorts  of 
jodicial  determinations  above  described. — But 
1  hope  your  curiosity  is  now  satisfied  with  re- 
spect to  this  important  question  of  law,  con- 
cerning the  supposed  sole  legislative  authority 
of  the  crown  over  conquered  countries,  which, 
1  think,  we  have  very  sufficiently  discussed. 

**  J*;— My  curioaity  is,  indeed,  satisfied  on 
this  subject:  but  the  pleasure  I  have  had  in  the 
enquiry  u  allayed  with  some  mixture  of  un- 
easweas  arising  from  the  weight  that  may  be 
thought  to  bek»og  to  that  opinion  of  lord  Mans- 
field. .  For  how  caU'  any  lover  of  liberty  and 
the  English  oonstitution  (as  I  most  sincerely 
profeas  myself  to  be)  nut  be  sorry  to  find,  that 
the  only  judicialdecisioo  that  has  been  made 
upoa  the  subject,  has  ascribed  to  the  crown 


alone,  wiihoot  the  concurrence  of  the  parlia- 
ment,  a  power  to  make  laws  and  impose  taxes 
at  pleasure  6o  the  inhabitants  of  al(  countries 
that  are  conquered  by  the  British  armsP — 
I.  therefore  hope,  either,  that  the  law  upon 
this  subject  will  soon,  be. altered  by  an  ex(>ress 
act  of  parliament  i'or  the  puruose,  or  that  tbs 
question  may  again  be  brought  under  the  con  • 
sideration  of  some  court  of  justice,  and  be 
there  determined  in  a  different  manner,  as  the 
case  just  now  mentioned,  of  VVyndham  and 
Chet^vynd,  was  determined,  by  lord  iMansfield 
himself  and  the  other  judg;es  of  the  King's- 
beoch,  in  a  manner  directly  contrary  to  a 
fornier  determination  of  the  same  point  of  law 
in  the  same  court  of  King's-beneh,  though  Uio 
said  former  determination  had  been  a  decision 
of  the  second  class.  For  it  may  be  of  terrible 
consequence  to  the  freedom  of  the  English 
constitution  to  have  so  enormous  a  power  fixed 
permanently  in  the  possession  of  the  crown. 

**  F. — f  heartily  join  witli  vou  in  these  wishes : 
but  doubt  a  little  whether  they  are  likely  to  bn 
soon  accomplished.  However,  if  this  question 
were  again  to  come  before  a  court  of  justice, 
and  the  merits  of  the  cause  were  to  turn  singly 
upon  the  decision  of  it,  (which  was  not  the  case 
in  the  action  of  Campbell  against  Hall,)  I  can 
hardly  persuade  myself  that  the  judges  of  any 
court  in  Westminster-hall  would  think  them- 
selves bound  to  determine  it  agreeably  to  lord 
Mansfield's  opinion,  merely  through  deferenos 
to  tliat  opinion  iind  without  any  new  reasons 
that  should  infiuence  their  own  judgments  in 
favour  of  it ;  seeing  that  the  reasons  alledged 
by  lord  Mansfield  in  support  of  it  have  ap« 
peared,  upon  examination,  to  be  so  rerjr  weak, 
and  that  its  authority  as  a  judicial  d^ision  is 
two  degrees  lower  than  that  of  the  case  in  the 
court  of  KingVbench,  above  alluded  to,  (which 
is  called  the  ease  of  Ansty  and  Dowsing,)  which 


was  overturned  by  the  same  court  in  tM  sub* 
sequent  case  of  Vr  y ndham  and  Chetwynd,  that 
case  having  been  a  decision  of  the  second  class, 
and  this  being  only  of  the  fourth.  But  this  is 
all  matter  of  conjecture,  and  consequently  not 
worthy  our  further  consideration."  Canadian 
Freeholder ;  a  work  of  which  Dr.  Watson,  the 
eminent  bishop  of  Llandaff,  has  very  truly  said 
(Note  to  Assize  Sermon  preached  at  Cambridge 
in  th^year  1769)  that  it  is  replete  with  sound 
and  perspicuous  rOasoning. 

With  respect  to  the  application  of  the  re- 
venue arising  from  the  four  and  a  hAlf  per  cent, 
duty,  see  some  discussions  in  the  House  of 
Lords  on  April  d,  1802,  and  in  the  House  of 
Commons  on  March  SO,  1802 ;  on  July  S,  1804* 
Pari.  Deb.  vol.  9,  p.  902,  and  on  May  8,  iSOd. 
Pari.  Dsb«  vol.  14,  p.  409. 
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16  GEDAGB  III.  triat  ^the  DkcAea  djTKingsioff^ 
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551.  The  Trial  of  Elizabeth,  calling  herself  Duchess  DoWager 
of  Kingston,  for  Bigamy  :^  before  the  Right  Hon.  the  House 
of  t^eers,  in  Westmidster-Hall,  in  full  Parliament  assembled, 
15th,  16th,  .19th,  SOth,  arid  22d  Days  of  April:  16  GtOROfe 
in.  A.  D.  1776.  t  [Printed  under  an  Order  of  the  House  of 
Lords.] 

The  clerks  assistant  to  the  Boose  of  Lordly, 
and  the  clerk  of  the  parlUmeDt. 

Clerk  of  the  crown  in  Chancery,  bearing  th« 
king's  commission  to  the  Lord  High  Stewar<l^» 
and  the  clerk  of  the  crown  in  the  King*s-benetw 

The  masters  in  Chancery,  (wo  and  two. 

The  judges,  two  and  two. 

The  peers  eldest  sous,  two  and  two. 

Peers  minors,  two  and  two. 

Chester  and  Somerset  heralds. 

Four  serjtants  at  arms  with  their  maoes,  tir* 
and  two. 


Jfa</ay,  April  15,  1776. 

In  the  Court  erected  in  We^minster-hall,  for 
the  Trial  of  Blizabeih  Duchesa  Dowager 
.  of  Kingston,  for  Bigamy. 

About  t^n  Vcfdck  tt^  Lonl^  cIMve  IVoih 
their  own  House  mlo  the  cdtort  erected  m 
WestiAhMer-hall,  fot  theTrtal  of  Blizabetb 
docbes8*dowager  of  Kingston,  in  the  manner 
(Uloiring: 

,  The  Lord  High  Steward's  gentlemen  atten 
dants,  two  and  two. 


*  See  the  Trials  of  lAary  Moders,  ?o1.  6. 
p.  97%  and  of  Fielding,  rol  14,  p.  1327,  for  the 
like  offence. 

f  *'  Rex  V,  Ducaess  of  Kingston. 

."  Mr.  Wallace  had  moved  on  the  part  of  the 
defendant,  for  a  Certiorari  to  be  directed  to  the 
jaetioea  or  Oyer  and  Terminer,  at  Hicks's-hall, 
to  remove  into  ^e  Court  an  inilictmeni  found 
agaicat  her,jat  the  sessions  there,  for  biganiy  | 
and,  upon  the  motion,  the  court  granted  the 
Writ,  ' 

"  But  DOW  Iprd  Bfanafietd  took  notice  to  Mr. 
'Wallace,  that  the  motion  was  irrqgiilar.  For 
m  defendant  has  no  right  (o  rem.ove  an  indict- 
ment offeloi^  from  Hicks's-tiajl,  without  the 
content  of  the  'prosecutor ;  lind  ,in  this  case 
there, was  no  consent,  therefore  his  lordship 
■aid  the  ,writ  iaaued  imprcvidi,  and  must  be 
•nperped^.. 

**  Mr.  Wkllace  said,  tl^e  onl  v  object  of  remoT- 
\af  the  indrctroent  was  for  the  purpose  of  her 
being  bailed;  but  per  lord  lll^ansfield,  the  pur- 
poee  A>r  wtiich  it  was  intendei|[«  makes  no  dif- 
fereiuve.— The  next  day '/Mir.  Wallace  moved 
for  a  Habeas  Corpus,  Mr.  Justice  Aston  having 
•  granted  a  warrant  for  be^  apprehension  (as  had 
been  settled  ifHohtf^t  thb  pariid^,  as  tlie  {tro- 
pereiit  inethod  to  be  taken)  trptlb  k  eertiflMie  of 
the  itodicttoetit  being  fmm. 

*^  The  warritnt  and  the  retdm  to  it  wefeYead-, 
•lid  ibeo  Mr.  Wallkce  nioved  to^ball  ller.  He 
nifentioned  lUe  anit  ib  the  spirtthal  court,  upon 
the  pro|ceedinga  there  against  IRr.  Mei^ey,  for' 
jactitation-  of  marria^,  and  also  the  orooeed- 
inga  in  Chancery  relating  to  her  marriage ;  all 
tbeae  proceedinga  were  pot  into  court,  and  en- 
tered aa  read,  lie  observed,  that  ahe  most,  at 
an  events,  be  tried  by  her  peers,  aa  Mr.  Harvey 
waa  DOW  become  earl  of  Bristol. 

*^M&..Bearccoft,  for  the  iin»eGalor»  oih 


\ 


sented  to  her  being  bailetl,  as  there  could  be 
no  doubt  (he  said)  of  her  appearance  to  ai»* 
'swer  to  the  indictment. 

"  Lord  Mantfield,  TliOQjrh  we  sheold  oil* 
doubtedly  have  bailed  her,  it  is  better  to  take 
it  as  upon  the  consent  of  the  prosecutor ;  and 
she  must  be  bound  to  appear  in  the  House  of 
Lords  when  required,  to  answer  to  tlie  indict-« 
inent,  aa  well  as  to  appear  in  this  court.  But 
as  there  is  nothing  against  her  in  thia  court, 
her  appearance  here  may  he  dispensed  witli 
for  the  future  upon  motion,  without  giving  her 
the  trouble  of  actually  appearing  here  in  court 
any  more. 

"  Bait  was  taken  accordrngty,  herself  being 
bound  in  4,000/.  and  each  of  her  four  bail  ia 
1,000/, 

**  *  The  recognizance  was  aa  follows:— t. 
'  England.  Duchess  do|vager  of  Kingston^ 
'*  who  stands  indicted  by  the  name  of  £lis%« 

*  beth,  the  wife  of  Augustus  John  fifervey,  esq, 

*  b delivered  to  bail,. upon  a  Writ  of  nabeae 

<  Corpus  ad  subiicienduro,  for  her  appearance 

*  in  the  court  of  our  sovereign  lord  the  king, 
'before  the  king  himself  tt  W«ladinster,  oa 

*  the  finst  day  of  life  next  lertn,  tend  M  ftoiii 

*  day  to  day,  tititil  «he  shall  He  diti;harg«d  hy 

*  the  sakl  coort,  «fld  not  to  depart  theimid'eoitit 

*  wkbout  leiNre;  'and-alao  lor  her  appearance 

*  before  our  skid  lord  theklog  in  pak-llament,  to 

*  answer  to  an  iodictitient  agahistlfer  ibr  An 
« kmy,  whenever  she  shall  be  tliereUDto  H^ 

<  quired.    By  the  Cotarl.    Bimitow.' 

.  «<  I  >ba¥e  ^ns^rted  this  reoogntlMooei  iMr* 
batim,  becaose  there  was  found  only  a  aingi* 
instance  of  the  like,  (vis.  of  a  recognisance 
taken  in  this  court  to  appear  in  pariiameot) 
which  was  that  of  the  earl  of  Orrerv,  takeo 
and  acknowledged  ^fore  lord  chief  jostioe 
Pratt,  on  the  14th  of  March,  9  Geo.  4,  for  hie 
af^earaiwe  in  the  coigr  of  oer  leidilieid^E^  ^ 


\r 


>••!►• 


Digitized  by 


Googl( 


857]  Jiff  Bigamy. 

TIm  yaiNB«i*Mber  «f  tiM  Badm. 

TIm  bftraot,  lw«  and  two,  b«giDWiig  Kltll 
IkiMNNiiiral  b»na. 

liie  faubopi,  ivo  and  two. 

TIm  riflooontt  tod  otb«r  peera,  two  ud  tfvo* 

Tbo  lord  privy  seal  and  lord  prandoot. 

Tbo  arahbbbop  of  York  and  tba  arobbialiop 
•fCaotorbury. 
^■^—1       II  ■    ■       II    I        .     ■  1  I      ■ 

bcfora  tba  king  binwelf  at  WestoQinater,  od  tba 
fifat  day  of  noKt  teroi,  and  ao  from  day  to  day 
aotiJ  he  aball  be  diacbaiged  by  tba  Mid  oouitt, 
Mill  not  to  depart  tbat  coort  witbout  leaxre,  Mb 
•oawer  to  tboee  thinga  wbiob,  oo  ibe  b«shalf  of 
Bar  aaid  lord  the  kiof^  aball  be  objeeted  agaisft 
luoi^;  and  also  for  his  appearaaoe  frooi  time  to 
lime,  aatil  be  the  said  Cbarlea  lord  brrary 
shall  be  disebarged  hy  dae  course  of  law,  be- 
fore oar  lord  tbe  kipg  ia  parliamaat,  wbenever 
by  our  aaid  lord  the  king  be  shall  he  ibereoulo 

a  aired,  to  answer  to  those  thinga,  which  on 
lalf  of  our  aaid  lord  the  king  aball  be  there 
obiccted  against  him.*'  Cowjper'a  Reporta, 
p.  883. 

Upoo  ooaaaion  of  these  proeeedingf  against 
the  priaonar  in  the  following  Trial,  Mr.  Har- 
^rave  was  consulted  on  the  part  of  the  proaeoo- 
aion.  With  his  wonted  seal  he  ooaipoaed,  pro- 
Tiooslv  to  Ibe  trial,  a  most  elaborate,  learnad, 
and  able  diseoorse  *  Coooeming  the  Eflac^  of 
/Seotcncesof  the  Coorts  Eoelcaiastieal  in  Gaaaa 
of  Marriage  when  pleaded  or  ollered  in  evi- 
deaee  in  the  Co'nrts  Temporal,*  which  a^ voral 
y«nra  afierwanls  he  publisbed  in  Ins '  Collection 
nf  TVaota  relative  to  the  Law  of  Enirhuid.'  In 
diia  diaooarse  lie  baa  aceumnlated  a  vast  maas 
of  jndtcial  decisioos  and  legal  reaaoninga  re- 
Apeoting  the  two  a»aia  quealioaa  of  law  wliich 
ircre  nohdo  in  tbia  caae,  vis. 

1.  IVbetber  a  aentence  of  the  apiritoal  court 
a  aMHTriage  in  a  aoit  for  jactitation  of 
ia  conmiiive  endenoe  ao  aa  to  atop 
for  tbe  crown  from  proving  tbe 
lid  OMrnage  in  an  indictment  for  polygamy  f 
9.  Whcttiar,  admitting  aocfa  aentence  jto  be 
mdosive  upon  aoeb  indictment,  4be  eoooael 
for  Ibe  crown  may  be  penaitled  to  avoid  ibe 
ntfaot  of  aooh  aentence  hy  proving  the  name  to 
Ihnve  boen  obtained  by  fraod  or  eoUosion  f 

la  addition  to.whnC  will  be  found  in  this  i«-  • 
port  of  tbe  trial,  i  aaost  refer  .tbe  reader  for  fiw- 
tfaer  iUoolration  of  ibe  law  reapeciiog  tlicae 
two  oneations  'lo  tbat  treatise  of  Mr.  Hangrave ; 
wbicsi  it  is  to  be  hoped  will  bfrincorporated  into 
hia  valuable  ^  JodsoonauU  Execdtatianea*  now 
ia  coarse  of  publioatkm. 

Mr.  Leach  has  inaevlod  w  his  Caaea  in 
Crown  l«w  every  brief  note  ofthia  case,  eaM- 
hitiog  abe  deeisioo  of  the|Coart  upon  4ho  two 
questions  which  I  have  just  atated,  and  alao 
•pun  «aollier  naeetioa  whieh  was  agitated,  vie. 
Whether  a  peeress  convictediby  Jier  peers  of  a 
jlergy»bie«felony  is  by  law  entitled  to  theli»> 
aeftt  of  ibe  statutes,  ao,aa  to  emmse  her  from 
capiml  .punishment,  without  being  boraed  in 
Iha  hniid,  «r  ibaing  liabit  many  itt|piiaoameimf 
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F^W  taoemtf  at  arma  with  tbdr  maoeit  twp. 
und  two. 

The  aeijeaiit  at  arma  attcoding  the  graai 
^,  and  purse-baarer. 

Then  Garter  king  at  arma,  and  tbc  gentle- 
man-usher  of  the  Black  Rod  carrying  the  white 
staff  before  the  L^rd  High  Steward. 

Henry  earl  Bathnrst,  cbaof^Uor  of  Great* 
Briuio,  Lord  High  Steward,  alone,  bis  train 
borne. 

His  royal  bighneaf  the  duke  of  Cumberland, 
bis  train  borne. 

Tbe  liordt  being  placed  in  their  proper  aeatSt 
and  the  Lord  High  Steward  upon  the  woalimek, 
the  Houae  was  rasumed. 

Tbe  derk  of  the  crown  in  Chancery,  havine 
bis  majesty's  Compiission  to  the  Lord  Higli 
Steward  in  his  hand,  and  the  derk  of  the  orowA 
in  the  King's-bfuch,  aUnding  before  the  derkli 
table  orith  their  faoee  towarda  the  aUte,  OMdn 
three  reverences ;  the  first  at  the  table,  the  ae*- 
ooad  in  tbe  midHvay,  and  the  third  near  the 
wodpack;  then  kneeled  down;  and  the  derk 
oftba  crown  In  Chancery,  on  hb  knee,  pro^ 
sentcd  the  Commimion  to  tbe  Lord  High 
Steward,  who  deUverrd  the  aame  to  the  derk 
of  the  crown  in  the  King'a.bencb  to  read : 
then  rising,  they  made  three  reverrncea,  and 
rdnrnad  to  the  table.  And  then  proclamatlea 
was  made  for  silence,  In  this  manner : 

Saj.0tJrm$.  Oyez,  oves,  oycs  1  Our  so- 
vereign lord  tba  king  strictly  charm  and  covi* 
mands  dl  manqer  of  peraona  to  keep  ailenoe, 
upon  pain  of  imprisonroeut. 

Then  the  Lord  High  Steward  atood  up,  and 
apoke  to  the  Peera. 

L.H,8.  Uism^eatj^'sCommiMiooisaboa^ 
to  be  read :  your  lord8lii|ta  are  desired  to  attend  ^ 
to  It  in  tbe  oaual  manner ;  and  all  others  ans 
Itkewiae  to  stand  up  uncovered  while  the  Com^ 
mission  is  reading. 

All  the  peers  uncovered  themsdfea;  and 
Ihey ,  and  afk  others,  atood  up  unoovered,  while 
the  CommiMioo  was  read. 
^  GaoBos  R. 
«  George  the  third,  by  the  grace  of  God, 
of  Great- iiritain,  France,  and  Ireland  king, 
defender  of  the  fmth,  and  so  forth.  To 
our  right  trusty  and  rigKt  welUieloved  couaia 
and  counadlor  Henry  eari  Bathurst,  our  ohan* 
cellor  of  Great«Britain,  ffreeti|ig.  Know  ye, 
that  whereaa  £Ksabeth  the  wile  of  Augustus 
John  Bervey,  late  of  the  parish  of  St.  George, 
fianover-square,  in  our  county  of  Middlesex, 
esq.  before  our  justices  of  O^er  and  Terminer, 
at  Hioks's-liall,  in  St.  John-atreet,  in  and  for 
oor  county  of  Mi^ldlesex,  unon  tl^e  oath  of 
4welve  jumrs,  good  apd  lawful  men  of  the  aaid 
ooonty  of  Middlesex,  then  and  there  aworn  and 
charged  to  en<)uiiw  tor  us  iw  the  body  of  the 
aaid  county,  rtands  indicted  of  pdygaVivy ,^  and 
;.  ■  ■    ■  .       "fc  ■■...'■ 

^  '*  Polygamy,  or,  aa  it  is  more  frequently, 
though  improperly,  called,  bigamy,  (which  only 
means  having  two  wivea  in  succession,)  con- 
sists in  having  a  plurslity  of  wives  at  tbe  eama 
time,  and  ww  origiodly  oooaidaradnaof  coda* 
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Trial  of  the  Duchess  of  Kingston, 
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f«i<Miiouslv  niirryhig  Evelyn  Piefrepont  late 
duke  of  ^iD<;stou,  she  being  then  married,  and 
1  be  wife  of  the  said  Aogosfus  John  Henrey: 
we,  considering  that  justice  is  an  excellent 
virtue,  and  pleasing  to  the  Most  High,  and 


siaitical  cognizance  only :  though  so  early  as 
the  Stat.  4  £d.  1,  c.  5,  de  Bigfmis,  it  was 
treated  as  a  capiuJ  offence,  and  ousted  of 
clergy  by  that  statute.  The  benefit  of  clergy 
was  however  restored  hj  the  stat.  1  Ed.  6, 
c.  12,  ^  16.  And  the  crime  itself  being  as  it 
seems  left  of  doubtful  temporal  cognizance,  the 
Stat.  1  Jac.  1,  c.  11,  enacts,  « that  if  any 
person  or  persons  within  England  and  Wales, 
being  married,  or  who  hereafter  shall  marr^, 
do  marry  any  person  or  persons,  the,  former 
husband  or  wife  being  alive,  isvery  snch  of- 
fence shall  be  felony ;  and  the  person  and  per- 
sons so  offending  sbdl  suffer  death  as  in  cases 
of  felony.'  Clergy  however  is  not  thereby 
taken  away  ;  but  by  the  stat.  18  Elic.  c.  7, 
^  2, 3,  the  offender,  besides  being  burned  in  the 
iiaod,  may  be  imprisoned  not  exceeding  one 
year :  andf  by  sUt.  19  Geo.  3,  c.  74,  §  3,  a 
moderate  fine  or  whipping,  in  the  manner 
therein  specified,  may  be  substituted  in  lieu  of 
liurning ;  but  not  to  abridge  the  power  of  the 
niurt  to  imprison^  under  any  former  act.  And 
now  by  the  stat.  35  Geo.  3,  c.  7,  «  If  any 
[lerson  or  persons  within  England  and  Wales 
)emg  married,  do  at  any  time  from  and  after 
he  passing  of  this  act  marry  any  person  or 
lersoDs,  the  former  husband  or  wife  beinff  alive, 
ind  shall  be  in  due  manner  convicten  under 
be  said  act  (of  Jac.  1,)  they  shall  be  subject  to 
;he  same  punishmenta,  pains  and  penalties,  as 
>y  the  laws  now  in  force,  peraons  are  aub- 
ect  to,  who  are  convicted  of  grand  or  petit 
arceny.' 

«'  This  by  stat  4  Geo.  1,  c.  11,  (and  stat.  6 
Greo.  1,  c.  S3,)  may  be  transportation  for  seven 
irears  in  lieu  of  burning  or  whipping.  But 
hough  (be  stat.  35  Geo.  3  merely  re-enacts 
be  enacting  part  of  the  statute  of  James,  yet 
t  also  virtually  indu<les  all  the  exceptions 
contained  therein  and,  after  mentioned,  for  the 
Hie  of  the  act  is  *  for  rendering  more  effectual 
be  sutute  1  Jac.  1,'  and  it  begins  by  reciting' 
hat  «  whereas  the  punishment  of  persons  oon- 
icted  of  felony  under  the  statute  1  Jac.  1,  has 
lot  proved  effectual  to  deter  wicked  persons 
rom  the  offence  therein  described,  be  it 
macted,  &c/  and  it  afterwards  attaches  the  in- 
sreaaed  punisbment  upon  such  as  are  convicted 
»f  the  onenci^  specified  under  the  said  act. 

"  By  §  3,  (of  stat. 35  G.  3,c.  67,)  if  any  per- 
!on  ordered  to  be  transported  by  this  act  shall 
>e  afterwards  at  large  within  Great  Britain, 
yithout  some  lawful  cause,  before  the  expim- 
ion  of  the  term,  &c.  every  such  person  being 
hereof  lawfully  convicted,  shall  be  guilty  of  fe- 
ony,  and  puffer 'd<£ath  without  benefit  of  clergy. 

«'  By  §  4,  of  1  Jac.  1,  c.  11,  no  attainder  lor 
my  felony  by  that  act  ahali work  corruption  of 
»lood,  loflsofdoVi^er,  or  disherison  of  heirs." 
Bast's  Pkas  of  the  Crown,  c.  13,  §  1. 

•I 


being  willing  that  theaaid  Elisabeth  of 'and  for 
the  felony  whereof  she  is  indicted  aa  aforesaid, 
before  us,  in  our  present  parliament,  aocovding 
to  the  law  and  custom  of  our  kingdom  of  Great 
Britain,  may  be  heard,  examii^,  sentenced, 

What  Mr.  East  in  the  above  passage  baa 
said  concerning  ihe  statute  4  Ed.  1,  c.  5,  de 
Bigamis,  is  not  altogether  correct.  That  sta- 
tute has  for  its  object  the  case  of  bigamists  in 
th^  proper  sense'  of  the  word  who  migiit  be 
convicted  of  felony  ;  and  ii  does  not  at  all  re- 
late to  polygamists.  Possibly  Mr.  East  waa 
led  into  the  incorrectness  by  an  error  in  tbe 
quarto  edition  of  the  Statutes.  This  error  bud 
been  pointed  out  by  the  very  learned  and  accu- 
rate annotator  upon  lord  Coke's  first  Institute, 
in  the  following  note  to  lord  Coke's  Iburth  kind 
of  disparagement,  sc.  *  propter  Jaeturam  privi- 
<legii,'Jec. 

**  Tbe  word  '  bigamy*  is  frequently  used  te 
describe  the  crime  of  marrying  a  aeooud  wile 
during  the  life  of  the  first ;  but  the  proper  name 
for  this  offence  in  our  law  is  *  polygamy,'  and 
with  us  a  bigamist  is  a  man  who  either  marriea 
a  widow,  or  after  the  death  of  bis  first  wife 
marries  a  second  time,  in  consequence  of  which 
he  fornieriy  'could  not  claim  tbe  benefit  of 
clergy.  This  denial  of  the  benefit  of  clergy  to 
bigamists  was  in  consequence  of  some  antient 
papal  constitutions  and  canons  of  councils 
against  admitting  bigamists  into  holy  orders ; 
a  prohibition,  which, •however  speciously  de- 
fended by  texts  of  scripture,  n  holly  originated 
(ram  the  injurious  policy  of  Che  church  of 
Rome  in  discouraging  the  Vnarriages  of  the 
clergy,  and  lead  tbe  way  to  the  complete  eslab- 
lishmentol' celibacy  amongst  them.  See  Levit. 
c.  91,  vi  13,  14.  1  Tim.  c.  3,  v.  19,  Summa 
Concil.  per  Miranda  tol.  4,  a.  119,  a.  168, 
b.  930,  b.  Bingh.  Ant.  Christ.  Ch.  b.  4,  c.  5, 
Tayl.  Elem.  Civ.  L.  995^  and  the  word*  bigm- 

*  mus'  in  tbe  index  to -the  Corp.  Jur.  Canoir.ed. 
Pit hsor.  H owever,  the  excl usion  of  bignmistn 
from  the  benefit  of  clergy  was  hot  entirely  ae* 
complished  till  the  CQuncil  of  Lyons  ended  the 
doubts  which  before  prevailed,  by  positiveiy 
declaring  bigamists,  *  omni  privilegio  clericaTy 

*  nudatos.*  It  appeals,  that  this  oonstitntton 
was  immediately  received  in  England  ;  for  tbe 
atatute  of  4  £.  1,  de  Bigamis,  takes  notice  of  it, 
and  explains  how  it  should  be  construed,  by 
directing  that  it  should  be  understood  to  com- 
prehend bigamiats  belbre,  as  well  aa  those  who 
became  so  after.  See  4  E.  1,  c.  5.  9  Inst. 
973.  9<Hal.  Hist  PI.  Cr.  379.  9  Hawk.  PI.  Cr. 
b.  9,  c.  33,  §  5,  and  Barriogt.  on  Ant  SUt  9d 
ed.  73.  When  tbe  benefit  of  dergy  by  being 
allowed  to  all  who  could  read,  was  extended  to 
laymen  as  well  as  persons  in. orders,  the  reason 
for  ousting  bigamists  of  clergy  in  great  mea- 
sure oeas^  ;  but  notwithstanding  thia,  the  ex- 
ception of  bigamy  continued  till  it  was  taken 

jsway  by  the  atatute  of  EUw.  6.    The  pointing 
out  exactly  the  appropriated  sense  o£  the  word 

*  bigal|lj^'  in  our  law  was  tbe  more  neoeaaary, 
becauao^ery  aensible  wiitcrs  bav»lief9i  iiiilllOB- 
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and  adjudged ;  and  tbil  all  other  thio^  wbich 
mre  neeesnry  in  this  behalf  may  ba  duly  ex- 

Hwe  to  h.  We.find  a  remarkable  ioataaoe  of 
this  io  the  <|oarto  edition  of  the  atatotes,  the 
editor  of  which,  in  a  note  on  the  4  £.  1,  c.  5, 
rel'era  to  the  1  Jam.  1,  c.  11,  aa  making  bi|ir<^my 
a  felony.^'    See  notea to  Hai^g^r.  Co.  Litt.  8a,  b. 

I  will  here  insert  the  enactment  under  consi- 
deration, as  it  is  exhibited  in  the  authentic 
edition  of  the  Statutes. 

«« 4  £d.  1,  c.  5.— Statutnm  de  Bigfamis. 

"  The  Statcte  of  Bigamy. 

««  Ex  MS.  Harl.  395,  f.  80. 

'*  De  Bigarois  qooadn's  pp*  io  cpnsilio  Lu^- 

dun'  om*i  p'rileg'  clicali  p'varit  p'  constitucom' 

inde  editam  et  un'  quidam  p'lati  iltosgui  eff  *ci 

fiu'int  bigami  ante  p'd'camconstitueom'qn'  de 

felon'  rettati  fiu'int  tanq'am  cticos  exii^u't  sibi 

lib'andoa ;  coneordatutti.est  et  declaratum  co> 

ram  R'  et  co'silio  soo  q'd  constituco'illa  intelli- 

genda  est  q'dsive  eff'ci  fiu'int  fii|raini  ante 

p'd*cam  conatitucom',  sire  post  deceto'  non 

libent'r  p'd'cis  pMatis  :  Immo  fiat  de  eis  justicia 

sicot  de  latcis. 

'^  Concerning  men  twice  married,  called  Bi- 
gami, whom  the  bishop  of  Rome,  (more  cor- 
rectly, onr  Lord  the  Pope)  by  a  constitution 
roaile  at  the  council  of  Lyons,  hath  excluded 
from  all  cterks  privilege,  whereupon  certain 
prelates,  when  such  persons  hare  been  attainted 
for  felons,  hate  prayed  for  to  haire  them  deli- 
vered as  clerks,  which  were  made  Bigami  be- 
fore the  same  conatitution  ;"  (more  correctly, 
when  anch  persons,  aa  were  twice  married  be- 
fore the  same  constitution,  hare  been  called  in 
question  for  felony,  hare  prated  for  to  have 
them  delivered  aa  clerks,)  *'  it  is  agreed  and  de- 
clared befi»re  the  king  Snd  his  council,  that  the 
name  constitution  shall  be  understood  in  this 
svise,  that  whetlter  they  were  Bigami  before 
the  same  constitution,  or  after,  they  shall  not 
from  henceforth  be  deli? ered  to  the  prelates,  but 
justice  shall  be  executed  upon  them,  as  upon 
other  lay  people."* 

*  "  A  canon  of  Pope  Gregory  the  lOtli  bad 
taken  away  the  benefit  of  clergy  from  a  biga- 
mist; which  baring  been  adopted  in  Euffland, 
the  clergy  had  a.doubt,  whether  a  person  in 
lioly  orders,  who  bad  been  gnilty  of  this  offence 
befo^  thi^  canon  took  place,  might  claim  the 
lodolgence  of  the  common  law  ;  this  statute, 
therefore,  retrospectively  declares,  he  shall  not 
lie  entitled  to  such  orjvilege.  Prynne  [Records 
vol.  3,  p.  151,3  '^^  notice  of  two  mimikea 
made  by  air  Edward  Coke.  The  first  relates  to 
the  name  of  the  Pope,  who  made  the  canon  ; 
and  the  second  to  the  preamble,  which  is  mis* 
reeited.  The  Pope  who  summoned  the  council 
at  I^yonS  was  Gregory  the  lOih,  and  not  Boni- 
fkee  the  8th,  who  was  not  elected  till  the  S8ih 
of  Edward  the  1st,  and  consequently  not  till 
foar  and  twenty  years  after  this  alatute  was 
V).  Barringtoo. 


eieiied  aod  ciaeiited ;  and  for  thai  the  office  of 
High  Steward  of  Great  Britain  (whoae  praseaoe 


In  the  Appendix  to  sir  Samuel  Romilly'i 
.most  sble,  valuable,  and  instructive  Tract,  eoti* 
tied,  Observations  on  the  Criminal  Law  of 
England,  (Note  m,)  are  the  foltowtng  very  judi- 
cious observations  on  this  offeocfr: 

•'The  crime  of  bigamy  coodprebeoda  two 
species  of  offences,  differing  greatly  from  each 
other  in  their  character  and  effects,  and  in  their 
degree  of  mbral  guilt ;  and  the  circumatances 
which  mark  the  distinctions  between  these  dif- 
ferent offences  are  clear  and  uneqdi vocal*  If 
the  atrocity  of  a  crime  is  t5  be  measured  by 
the  extent  of  the  wrong  done  to  the  person 
who  is  the  victim  of  it,  lew  crimes  can  be  vMum 
atrocious  than  that  of  a  married  mao,  who,  by 
representing  himself  to  he  a  bachelor,  prevaitt 
on  a  modest  woman  to  become  hia  wife.  He 
possesses  himse'f  by  fraud  of  her  person,  know- 
ing that  he  may  at  any  moment  dismiss  her 
aa  a  prostitute  from  his  bed ;  and  nothing  can 
exceed  the  horror  she  must  feel,  whenever,  tli« 
secret  of  his  first  marrisge  being  divulged, 
she  shall  be  awakened  to  her  real  sjtuationi  and 
shall  find  herself  despoiled  of  her  honour,  and 
that  the  children  she  haa  borne  are  baatarda 
and  outcasts.  The  real  nature  of  thia  crime  ta 
that  of  a  fraudulent  and  moat  aggravated  ae- 
dttclion,  effected  under  colour  of  law,  with  idl 
the  solemnities  of  religion,  and  under  such  cir- 
cumstances that  no  prudence  or  caution  could 
effectually  guard  against  it.  But  he,  who, 
before  his  second  marriage,  apprizes  the  womaiE 
that  he  is  alreaily  a  hnsbanri,  does  her  no 
wrong.  His  offence  is  one  to  the  state  alone, 
and  consists  in  notliiog  but  the  public  scandal 
itafforda.  The  bigamiat,  who  had  concealed 
hia  first  marriage  from  his  victim,  w  equally 
guilty  of  this  outrage  ou'pnblic  decency,  and 
has  besides  done  one  of  the  greatest  possible 
injuries  to  an  individual.-  It  results  from  these 
considerations  that  in  a  woman  the  crime  of  . 
bigamy  can  never  be  ao  heinoua  as  in  a  man, 
and  .that  in  a  man  the  heinousness  of  the  crime 
consists  altogether  in  the  concealoient'of  the 
former  marriage.  Mr,  Justice  Blackstooe 
however,  iHit  adfdrtidg  to  those  distinctions, 
tells  us  that  bigamy  ^  haa  been  made  felony 
by  reason  of  its  being  so  great  a  violation  of  the 
public  economy  aud  decency  of  a  well-ordered 
atate.'*  *  It  is  that,'  he'  aays,  *  which  never 
can  be  endured  under  any  rational  civil  eatab- 
liabroent ;  and,  in  northern  countries,'  he  ob- 
serves, *  the  very  nature  of  the  climate  seems 
to  recoil  against  it.'  Comm.  vol.4,  p.  163. 
But  he  doea  not  e«en  glance  at  the  injury  done 
to  the  woman,  who  suffers  from  the  crime: 
and  even  the  more  philosophical  author  of  the 
*  Principlea  of  Penal  Law,'  defines  polygamy' 
only  to  be  a  *  gross  species  of  adultery,  ag- 
grarated  by  the  proftmatkm  of  «  religwus  rite,' 
p.  105. 

'*  Although,  aa  has  been  alreadV  observed, 
thia*  is  in  women  a  crime  of  much  lesa  magni* 
tude  than  in  men,  yet  until  the  atat.  of  3  and 
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SD  lUihelmlf  breqairtd)b»owvftcaot(MWt 
fuwiaforflMd)  we»  very  mneb  oonMuifir  '^  yow 
fiMiiy,  firttftence,  proHdent  etrooawpeciieii, 
«Q<I  Moftry,  bavf  for  Ibis  Cftute  ordained  tod 
4Mio0tit»lcd  yoa  Steward  of  Great  Britain,  to 
liear,  exe^te  and  exerciat  for  tbia  time  the  aaid 
office,  witb  ali  tbinga  due  and  beb>Bgtng  to  tbe 
same  office  'm.  this  beb^f:  and  tberetbre  we 
commend  yoot  tbat  voo  diligently  wt  about  4be 
pwmiaes,  and  for  tbia  time  do  <»xefciae  and 
execute  witb  effeet  all  tbeee  tbinga  wbicb  be* 
Jong  to  tbe  offioe  of  Steward  of  Greal  Bntaio, 
end  wbicb  are  required  in  tbta  behsU*.  Id  wit- 
BOfes  wbereof  we  liare  eauaed  tbeae  onr  letteie 
4e  be  made  patent.  Witncaa  ouieelf  et  Waat* 
■neater,  tbe  1Mb  day  of  Apri!,  in  tbt  t6th  year 
•f  eur  reign. 

'  Bt  Ibe  Kjiw  biffiself,  signed  wkb  bia  own 

YOBXB." 


Serjtant  at  Amu,  God  save  tbe  king ! 

Tbcfn  Garter,  and  tbe  gentlerann-nsber  of 
«tbe  Blaok  Rod,  afVer  tbree  revereneea,  kneeling^ 
Miintly  umented  tbe  wbite  staff  to  bis  graoe  tbie 
VoanH  Hicrb  Steward :  aed  tben  his  graee,  at- 
tended by  Garter,  Black  Hod,  and  tlie  Pnres- 
tener  (making  bis  proper  reverences  towards 
the  Abfone)  reinoved  irom  tbe  woolf  aek  to  an 
«nmed  ebair,  vrhicb  was  placed  on  tbe  npper- 
-WDSt  atop  hot  one  sf  the  tbrone,  as  it  was  pra- 
pamd  for  that  tmrpeae;  and  then  ntated  bjea- 
nett'  in  the  chav,  aod  ddiversd  the  staff  to  the 


CHllem^  usher  o4'*be  Black  Bod  en  bta  adgbt 
nd,  the  Purse-beansr  bokliogtbe  puineen  his 
left. 

Chrkoftke  Crwsn.  Serjaaat  at  Aama,  make 
yaeelanwtion. 

&Erf .  at  Amu,  O^eiB,  oyes,  eyes !  Our  ao- 
nescispn  lord  the  ktogalfieUy  choKgea  nndnem- 
MMMUi  all  manner  el  paranna  to  keep  silence^ 
npon  pnin  of  imMsonment. 

Tben  the  Clerk  of  the  GMvn,hy  direetion  ef 
(the  Liard  flighBteward,  read  the  Cenkmri,  and 
ibe  Bctum-  thensof,  le^scber  with  the  Cs^tkin 
•f  Hie  lBdtctoient,nnd  the  IndiMmeni  ceitiaMi 
AheffBWpon,  against  fiynaheth  dncbeas'dawager 
i«f  Kingabw  ;  tnAtfcosrAa; 


««aeoife4he  third,  bjr  the  tpMe  of  CU»d,«f 
pent  Bntaie,  Franoe,  and  inland  knig,  de- 


is  iadieted  btfiwa  you  (as  ib  mi)  ha  deleraiiHieii 
before  oa  in  our  parHamont,  and  aal.  niaewhere  ; 
do  command  you  and  every  of  you,  ibat  yoe» 
or  one  of  you,  do  aend  under  your  aeala,  nr 
under  the  aea)  of  one  of  yon,  hafere  na  \n  our 
present  parliament,  immediately  after  the  rer 
ceipt  of  tbia  onr  writ,  all  and  siognlar  tbe  in- 
difttmenia  aforesfid,  wiih  all  things  tanohini;^ 
the  same,  bv  wbatiioever  name  the  aaid  Eli- 
zabeth is  called  in  the  same,  together  with  this 
writ,  that  we  may  cause  further  to  be  done 
thereon  what  of  right  and  according  to  the  law 
«nd  custom  of  England  we  sbatl  ate  fi|  to  be 
done.  Witoess  ourpelf  at  Wealmtnster  the 
11th  day  of  Novemb^i  io  tbe  16t|i  year  of  our 
reigo.  VoRKB.** 

**  To  the  Justicoe  of  Oyer  aod  Terminer, 
at  Hicks'fl-balL  ip  St.  Jolm-^ireet,  in  and  for 
the  county  of-  Avlddlfsex,  mi  to  fjvcry  of  tbei^, 
a  writ  of  Cerllorsri  tu  cer^fy  la\o  thp  upper 
house  of  parliameiit  the  iudixitroeot  found 
agaiosjt  Elizabeth  caliiog  hei^lf  duchess* 
dowager  of  Kjogston,  by  tb^  name  of  Elizabeth 
wife  of  Augustus  John  Heryey,  for  bi||;;amy» 
returoable  immediately  before  the  kioj^  m  par* 
liaindDt. — By  order  of  tbe  Lordf  spiritual  and 
temporal  io  parliament  assembled.       Yorre." 

Tbe  exeeutWP  of  this  writ  appesra  hjr  the 
aoiiedttles  and  iodiotiiNnt  to  this  writ  annexed. 

^*  Tbe  Answer  of  sir  John  Hawkins,  knt.  one 
of  ibe  justices  within- written. 

«  Mid^kwf.  Boil  rcensonbewd,  theA  at  the 
general  a^enen  el' Oyer  aod  Terminer  of  our 
lord  the  kin^,  Ipoldcsi  for  the  eoimty  of  If  id- 
dleaex,*t  Hioke'e-hay,  m  St.  John  etreet,  m  the 
said  cpontif,  on  Momdey  the  9th  day  of  Jann- 
ar}r»  w  the  JJMh  y^v  «r  t|ie  reign  oJT  our  s«ve- 
rmgin  loid  GeoB^s  the  4d,  kmg  of  Great  Bfitain, 
and  ee  iarth,lMliM-e  sir  John  Hewfcios,  knt., 
John  Cex,  David  Wilmot,  John  Brettetl,  eH|B. 
I^nd  othem  Iheir  leUowe  juilices  ol'  onr  said  kwd 
the  king,  assigned  by  his  m^tsty'e  letters  pa- 
tent under  the  greet  seal  of  Qroil-Britnin  di- 


lender ef  the4'aith,  and  eo  forth.  Te  nur  jns- 
iieeB>of  Oyer  and  Teniuner,  nt  Hieka'e-hnN,  in 
A.  John -street,  innitd  for  eur  ebunty  of  MM- 
dfeaex,  nnd  to  every  of  them,  greeting.  We 
beitt|r  willing,  finr  certain  reasons  us  thrrtunto 
■leeiog,  thai  nil  and  aingnlar  indictments  of 
iahatnoeser  leloniea  whevM  Elisabeth  nslling 
heussif  dilohesa4le]Mi|^r  of  Kingalen.by  Ae 
Mune  of  Clisiiheth  the^Hfieof  Auguatns  John 
Beiive^  late  of  ibefiasiah  of  St.  Geovge,  Han- 
4wer  ayiartf,  in  the  eoonty  «t  lliddloeeK,>esq., 

4  W.nnd  M.  <whMli  4!iiended  the  JbenA  of 

clerf^y  to  women)  passed,  it  waa  punisfanhle  in  i        , 

ifsmele  oibndew  with  dsnUn  ^ut  in  snaien  onl^  i  wiaieteneneea,  MpppaaMons, 

Mh^bnningtnihnhMd^Mii  A  ynnr^n  infa  '    "  ~    


to  aaons  justiees  iiefene  named,  «sd 
others  in  the  said  letters  named^  to  <eni|uire* 
more  fully  the  troth  }^  the  oath  of  good  aud 
tetvful  men^Ahe  eatd  eonntfr  of  Middlesex, 
0mA  by  other  jvays,  4neane,  and  methods  kw 
ffrhich  tbey  ehaU  lar  aany  better  luiow  (m  well 
tviihin  hbtrtiea  as  m\ikM)  by  whofnthe  truth 
ol'Khe  matter  may  the  better  kMwm  of  ell  tree- 
etna,  naiaprnisinns  of  ^reaaon,  innnrrections,  «s^ 
heUions,  oounterfekings,  elippiuga,  msihinge, 
lalee  «OMiiogs,  nod  ottor  lalaities  of  the  money 
0^  Gseat  Bmein  an4'  other  kingdoms  end  4o- 
OKiioiiB  vhalaoeveri  nod  of  nil  mtfrdp:s,  felo- 
nies, mansliugbtera,  kiMings,  hurgteises,  ranee 
of  JROi^mi,  unAawftil  meetinga,  .ooAMmtinies, 
«nlavfnl  iittsfing  nC  4nMds,  aaaesnhliea,  nun- 
fnisinnsy  oonledemcieB,  Mae  allegationa,  teen- 
paasee,  riota,  iwutSt  mienttons,  cecapes^  4:en- 
tcpiptlk  falnilice,  ^n^li^ennas,  jBoneenknentn, 
«iainteneneea,  Mppramions,  nhnmpaatiea,  4e- 
oriptit  lend  nM  odber  eniMoinge,  niiennea,  nnd 
iojuriea  whatsoevcri  and  ttH^jmA  wommim^ 
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tfaeiOy  witbiii  tbe  oomly  afonmiid  (m  w^II  wttb* 
in  libertiei  is  willmit)  ky  wbemMever  and  la 
•hat  iMMia«r  soe?tr  done,  oomnitl^dt  or  par- 
pelratcdy  and  by  itkom,  or  to  wfaom,  whciiy 
bow,  aad  after  #bat  manner,  and  of  all  other 
articleaand  drcumstancea  coocerniiig  the  pra» 
Biisesi  and  erery  of  tbein,  or  any  of  tbem, 
io  any  raanoer  wbat8oe?er;  and  the  said 
treaaona  and  other  the  premises  to  hear  and 
determine  according  to  the  laws  and  customs 
of  England,  by  tbe  oath  of  John  Tilney,  James 
Stafford,  Richard  Phillias,  Samuel  Suble, 
Samuel  Bird,  WiHiar^a  Hitliar,  Paul  Barbot, 
William  Weatherill,  Thomas  Waddell,  John 
Williams,  Samuel  ftaker,  Thomas  Sheriff,  John 
Leicester,  Thomas  Tantoii|  John  Goodere, 
John  Thomas,  and  floben  DaVls,  gentlemen, 
good  and  lawful  men  ot  the  cdunty  aforesaid, 
now  here  sworn  and  charged  to  enooirefbr  our 
said  tord  the  kiog  tor  the  body  oV  the  same 
county ;  k  is  presented  in  manner  and  tbmH  as 
appears  by  the  iodicttfient  and  acbedutea  here- 
iftito  annexed.  Botlsr.*' 

"  XUwfre  tbe  third,  by  the  grace  of  God,  of 
Creat-Britaioy  France^  and  Irehmd  king,  de- 
fender of  tbe  faith,  and  so  fbrtb.  To  our  jui- 
f ices  of  Oy^  and  Terminer,  at  Hicks's-ball, 
in  St.  John-street,  in  and  for  our  coun^  of 
Aiddlesex,  and  to  erery  of  them,  greeting. 
TVhereaa  by  our  writ  we  ba?e  lately  com- 
manded yoOf  and  ereiry  of  you,  for  certain  rea^^ 
sons,  you  or  one  of  you  sbould  send  under  your 
seals,  or  the  seal  of  ona  of  vou,  before  us  at 
Westminster,  immediately  after  the  receipt  of 
tbat  writ,  all  and  aioguW  iodictments  of  what- 
soerer  treapassea,  contempts,  and  teloniea 
i»  hereof  Blizabeth  tbe  wife  of  Augustus  John 
Hervey,  esqu  was  indicted  before  yoti  (as  was 
said)  with  all  things  touohing  Che  same,  by 
whatsoever  natne  we  said  Elizabeth  should  be 
called  ttrerein,  toge(her  with  the  said  writ  to 
vou  directed,  that  we  might  further  cause  to 
be  doue  thereon  What  of  right  and  according  tO 
tbe  law  knd  cnstom  of  England  we  should  see 
fit  to  be  done :  and  we  do,  for  certain  reasona 
US  thereunto  moving,  corbftiand  you  and  every 
of  you,  that  you  or  one  of  yon  do  wholly  au- 
persede  whatsoever  is  to  be  done  concerning 
the  execution  of  that  our  s&id  writ :  and  that 
you  proceed  to  tbe  determination  of  tbe  tres- 
paases,  contempts,  and  fekinies  aforesaid  with 
that  expeclition  which  to.you  shall  seem  right 
and  according  to  tbe  law  anil  custom  of  £ng- 
laud,  notwithstanding  our  writ  as  before  sent 
to  you  directeii  for  ibat  purpose.  Witness  IV  il- 
Itain  lord  ttansfitld,  at ,  Westminster,  the 
twenty-third  tidy  of  Mliy,  in  the  fifteenth  year 
of  our  reigo* 

"  Received  iSib  June  VrtS.  C.  E.  By  the 
Coart.^$y  rule  of  Court.  Butodw," 

**  George  tbe  third,  by  the  grace  of  God,  of 
Great  Ibritain,  France,  and  Ireland  king,  de- 
fender of  the  faith.  To  our  justices  of  Oyer 
and  Terminer,  at  flicka's-hall,  in  St.  John- 
stKA^ia  mtXkiMnc  ^tth'MMiiy  Wi MiddlewK,  and 


.^ 


teetery  of  tbem,  greeting.  We  being  wiUieg^, 
for  certain  reaaona,  thai  all  and  singular  iadigt* 
ments  of  whatsoever  trespasMa,  contempts, 
and,  felonies  whereof  Elieabetb  tbe  wife  er< 


year  seals,  or  tbe  aeal  of  one  of  you,  belere  m 
at  Westminster,  immediately  after  tbe  reoemt 
of  tbia  eur  writ,  all  a»d  aiogoiar  tbe  said  i»- 
dictmclita,  with  aH  tbbiga  tavcbiog  the  aaane, 
by  wbetleevcr  aeme  tbe  aaid  Elioabeth  may 
be  cabled  ia  tbe  simie,  together  with  ifais  mu 
writ,  that  we  eoay  fuither  easNe  la  be  de«e 
thereon  what  ef  vight  and  aooardmg  (o  Ae  bMr 
and  eoatom  of  Eogknd  we  ahaU  eee  fit  to  be 
dene.  Wilncsa  Wllliaai  kwd  MensfieM,  «l 
Westminster^  tbeeigbtaentJi  day  of  May,  ia  lii» 
fiftFentb  year  of  our  reign. 
*<  By  the  Court.  Bmoow.'' 

«  At  tbe  instance  of  tbe  witbin-BMied  d»i 
fendant,  by  rule  of  Coartt." 

Theexecution  of  this  writ  appears  by  tb» 
schedules  and  indictment  to  this  writ  annexed. 

••  The  ANSfwEU  of  tar  John  Bawkins,  knigftit, 
one  of  the  justices  within- written. 

*•  Middtuex.  fie  st  ivnsettibeved,  that  at  itm 
general  sessioa  of  Ow  «nd  Teianiaer  of  eor 
lord  ibeldng,  boklen iur  tbe  ooaaty  of  MiMe^ 
seK,et  Hicks'e-bell  in  St.  Joim^street,  inftbesM» 
oouiMt,  on  MoBRky  Hie  9th  day  of  J«odary,m 
the  .fifteenth  year  ef  ebe  reigB  <lf  oareoeerein 
lord  Oeeqge  tbe  third,  btng  ef  Gieat  Bnla^ 
and  so  forS^  before  eh*  Jeba  Hawkins,  4algbt» 
air  J«mes  fisdaile^  knight,  Daieid  Wihnot,  Mm 
{lleoliin,'esqrs.  and  oltm  their  feUowsiiaBtiofia 
of  otar  said  lord  the  •king,  'aasigBed  by  his  >ma« 
jesty*8  kuters  ipateat  under  the  great  aeai  lof 
Great  Britain  dirsotad  to  the  saese  joslioea  (be- 
fore-named,  and  'ofiMTS  in  tbemd  'letteaa 
named,  te^enqatwaiore  ftilly  tbe  tsatb,  byeb» 
oath  of  good  aad  'tewful^iett  'of  tbeoeaiiy  ef 


Bliddieanc  afereaaid,  aad  by  other  mvs,M 
and  methods,  by  whiofa  tbey  'okaU  oi 
better ktiow  (as  wellwitbinlibertiesaswitbeai^ 
by  •wltom  the  truth  of>tbe  natter  iD8ybe4Mllv 
known,  of  all  treasons,  laiaprisiotts  of  1 
insurreetioBs,  «rebellions. 


ooonterfeitiags,  lolip* 

sings,  and  otiier  mU 

money  of  Gredt  Britain  and 'Other 


flings,  washings,  falsecoiali 
tiea  of  the  money  of  Gredl 


kiogdoms  and  dooiinioas  wkataoever,  and  oftatt 
mordeiB,  felonies,  nmnakkugbters,  kiHiaga,) 
buigkries,  rapes  of  women,  nnlawfttl^eetings^ 
obnveoticJee,  tinlawfttl  uttering  6f  fverda,  aa« 
semUies,  misprisions,  cenfederacies,  iiilse>alle« 
gations,  trespasses,  riots,  rents,  retentions,  >ni« 
capes,  oontefflpts,  fiilsities,  ^negligenoss,  can** 
eealments,  maintenaiicea,  oppr«8sk>ns,  ohaos* 
partiea,  deeeipts,  and  all  other  evil-doings,  e^ 
mens,  and  injuries  whatsoever,  and  also  tba 
aeosesaries  of  them,  witliiii  the  emmly  efbfe« 
said  (as  well  within  liberties  as  witbent)  bgF 
whemMeveraad  in  what  oumiisr  aoever  d»iie» 
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ofmiimtted,  or  perpetrated,  and  by  whom,  or  to 
wboin,  when,  how,  and  afler  wtiat  manner, 
and  of  all  other  articles  and  circuBBatanoes  con- 
oeraio?  the  premises,  and  e»«-y  of  them,  or 
any  of  them,  in  any  manner  whatooever ;  and 
the  said  treasons  and  other  the  premises  to 
hear  and  delennine  according^  to  the  laws  and 
customs  of"  Enfirland,  by  the  oath  of  John  Til- 
ney,  James  Stafford,  Richard  Phillips,  Samuel 
SUble,  Samuel  Bird,  William  Hilliar,  Paul 
Barbot,  William  Weatherill,  Thomas  Waddell, 
John  Williams,  Samuel  Baker,  Thomas  Sheriff, 
John  Leicester, Thomas Tanton,  John  Qoodere, 
John  Thomas,  and  Robert  Davis,  grcntlemen, 
food  and  lawful  men  of  the  county  aforesaid, 
now  here  sworn  and  charged  to  enquire  lor  our 
aaid  lord  the  kiog  for  the  body  of  the  game 
county :  it  is  preaeoied  in  manner  and  form  as 
appears  by  a  certain  bill  of  ^indictment  to  this 
achedule  annexed.  Bctler." 

*<  George  the  third,  by  the  grace  of  God,  of 
Great  Bmain,  France,  and  Ireland  king,  de- 
fender of  the  faith,  and  so  forth.  To  the  she- 
riff of  our  count V  of  Middlesex,  greeting :  we 
command  you,  that  you  omit  not,  by  reason  of 
any  liberty  in  your  bailiwick,  but  that  you  Uke 
Elizabeth  the  wife  of  Augustus  John  Hervey, 
Jate  of  the  parish  of  St.  George,  Hanover- 
aquare,  in  the  county  of  Middlesex,  esquire,  if 
flhe  shall  be  found  in  your  bailiwick,  and  her 
■afely  keep,  so  that  you  may  have  her  body 
before  our  justices  assigned  by  our  letters  pa* 
le&runder  our  great.  seaUf  Great  Britain,  to 
inquire  more  fully  the  truth,  by  the  oath  of 
good  and  lawful  men  of  our  county  of  Middle- 
sex aforesaid,  and  by  other  ways,  means,  snd 
methods  by  which  they  *sliall  or  may  better 
know  (as  well  within  liberties  as  without)  by 
whom  the  truth  of  the  matter  may  be  better 
known,  of  all  treasons,  misprisions  of  treason, 
insurrections,  rebellions,  counterfettiugs,  clip- 
pings,  washings,  false  coinings,  and  other 
falsities  of  the  money  of  Great-Britain  and 
other  kingdoms  and  dominions  wbataoievar,  and 
of  all  murders,  fdontes,  manslaughters,  kill- 
ings, burglaries,  rapes  of  ^  women,  unlawful 
meetings,  conventicles,  unlawful  uttering  of 
wordsj  assemblies,  misprisions,  confederacies, 
fidae  allegations,  trespasses,  riots,  routs,  re- 
tentionS)  escapes,  contempts,  falsities,  neglt- 
gjnc^,  concealments,  maintenances,  oppres- 
sioiis,  champarties,  decelpts,  and  all  other  evil- 
doings,  offences,  and  injuries  whatsoever,  and 
abo  the  aoeessariea  of  them,  within  the 
county  aforesaid  (as  well  within  liberties  as 
without)  by  whomsoever  and  in  what  man- 
ner^  soever  done,  committee^  or  perpetrated, 
and  by  whom,  or  to  whom,  when,  how,  and 
after  what  manner,  and  of  all  other  articles 
and  ctvoumstances  eonoeming  the  premises, 
and  every  of  them  or  any  of  them,  in  any 
manner  whatsoever  j  and  the  said  treasons 
and  other  the  premises  to  hear  and  determine, 
according  to  the  hiws  and  cuatoma  of  Engiaml, 
at  the  next  general  session  of  O^'er  and.  Ter- 
mintr  to  ba  holdca  for  our  saui  county-  to 
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answer  us  ooneeming  ceclain  fekiniea  whereof 
she  is  indicted  before  our  said  justices  $  and 
have  you  then  there  this  writ.  Witness  sir 
John  Hawkins,  knight,  at  HicksVhall,  the 
9th  day  uf  January,  in  the  fifteenth  year  of 
uur  reign.''  Butler." 

**The  within  named  Elizabeth  the  wife  of 
Augustus  John  Hervey  is  not  found  in  my 
bailiwick. — The  Answer  of 

**  William  Ploher,  esq. ) 

and  >  Sheriff." 

"  John  Hart,  esq.  3 

"  George  the  third,  by  the  grace  of  God, 
ofJGrreatrBritaio,  France,  and  Ireland  king, 
defender  of  the  faith,  and  so  forth.  To  the 
sheriff  of  our  county  of  Middlesex,  greeting :  we 
command  you,  as  before  we  have  commanded 
vou,  that  you  omit  not,  by  reason  of  any  li- 
berty in  your  bailiwick,  hut  that  you  take 
Elizabeth  the  wife  of  Augustus  John  Hervey, 
lateof  the  parish  of  St.  George  Hanover-square, 
in  the  county  of  Qliddlesex,  esquire,  if  she  shall 
he  found  in  your  bailiwick,  and  her  safely 
keep,  so  that  you  have  her  body  before  our 
justices  assigned  by  our  letters  patent  under 
our  great  seal  of  Great- Britain,  to  enquire 
more  fully  the  truth,  by  the  oath  of  good  and 
lawful  men  of  our  county  of  Middlesex  afore- 
said, and  by  other  ways,  means,  and  methods 
by  which  they  shall  or  may  better  know  (as 
well  within  liberties  as  without)  by  whom  the 
truth  of  the  matter  may  be  better  known,  of  all 
treasons,  misprisions  of  treason  insurrections, 
rebellious,  couoterfeitings,  clippings,  washings, 
false  coinings,  and  other  faUities  of  the  money 
of  Great- Britain,  and  other  kingdoms  and  do- 
minions whatsoever,  and  of  all  murders,  felo- 
nies, mauslaughtera,  killings,  bui^taries,  rapes 
of  women,  unlawful  meetings,  conventicles, 
unlawful  uttering  of  words,  assemblies,  mispri- 
sions, confederacies,  false  allegations,  trespasses, 
riots,  routs,  retentions,  escapes,  contempts, 
falsities,  negligences,  concealments,  tnaiute* 
nances,  oppressions,  champarties,  deceits,  and 
all  other  evil-doings,  offences,  and  injuries 
whatsoever,  and  also  the  accessaries  of  them, 
within  the  county  aforesaid  (atf  well  within  li- 
berties as  without)  bv  whomsoever  and  in 
what  manner -soever  done,  committed  or  per- 
petrated, and  by  «vhom,  or  to  whom,  when, 
how,  and  after  what  manner,  and  of  all 
other  articles  and  circumstances  concerning 
the  premises  and  every  of  them,  or  any  of 
them,  in  any  manner  whatsoever ;  and  the 
said  treasons  and  other  the  premises  to  hear 
and  determine  according  to  the  laws  and  cus- 
toms of  England,  at  the  next  general  session  of 
oyer  and  terminer  to  be  bolden  for  our  aaid 
county,  to  answer  us  concerning  certain  felo- 
nies whereof  she  is  indicted  before  oUr  said  jus- 
tices; and  have  you  then  there  this  writ. 
Witness  sir  John  Hawkins,  knight,  at  Hicks^s- 
hall,  the  14th  day  of  February  in  the  15th 
year  of  our  reign.  BirrLER." 

"  Th«' witliia  oamed  Eliaabethith^  wife  of 
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**  MUdUtex.  The  jaron  for  our  aoverei^ 
lord  the  DOW  Idng,  upon  their  otth  preaeut^ 
that  Elizabeth  the  wife  of  AuiifUstiM  John 
Berrey,  late  ofthe  parish  of  St.  George,  Han- 
orer-equare.  in  the  county  of  Middlesex,  esqaire, 
oo  the  8th  day  of  March,  in  the  9tb  yetir  of  the 
reign  of  oar  soyereigo  lord  George  the  third, 
now  king  of  Great- Britain,  and  so  forth,  being 
then  married,  and  then  the  wife  of  the  said 
Aognstus  John  Herreyt  with  force  and  arms, 
at  the  said  parish  oi  St.  George,  HaDOver- 
■quare,  in  the  said  ooanty  of  Middlesex,  fdo- 
fiioasly  did  marry  and  take  to  husband  Evelyn 
Pierrepottt  duke  of  Kingston  (the  said  Au- 
fftiatus  John  Hervey,  her  former  husband, 
Eeing  then  alive)  against  the  form  of  the  sta- 
tole  in  soch  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  hia 
crown  and  dignity  :  and  the  said  jurors  for  our 
said  sovereign  lord  the  uow  king,  upon  their 
oath  aforesaid,  farther  present,  that  the  said 
Elizabeth,  heretofore  (to  wit)  on  the  4th  day  of 
August,  in  the  18fli  vei^  of  the  rci^  of  our 
bte  sovereign  lord  George  the  second,  late 
king  of  Great  firitaio,  and  so  forth,  at  the 
parish  of  Laiostun,  in  the  county  ofSouthamp- 
too,  by  the  name  of  Elizabeth  Chndleigh,  did 
marry  the  said  Augustus  John  Hervey,  and 
him  the  said  Augfustus  John  Hervey  then  aud 
there  had  for  her  husband  ;  and  that  |he 
said  Elizabeth  being  married,  and  the  wife  of 
the  said  Aufirnstus'John  Hervey,  afterwards  (to 
wit)  on  the  8(h  day  of  March,  in  the  9th  year 
of  the  reign  of  our  said  sovereign  lord  George 
the  third,  now  king  of  Great  Britain,  and  so 
forth,  with  force  and  armtv  at  the  aaid  parisii  of 
St.  George,  Hanover-square,  in  the  said  county 
of  Middlesex,  feloniously  did  marry  and  take 
to  husbaad  the  said  Evelyn  Pierrepont  duke  of 
Kingston  (the  said  Augustus '  John  Hervey, 
her  former  husband,  being  then  alive)  against 
the  form  of  the  statute  in  ^uch  case  made  and 
provid«'d,  and  against  the  peace  of  our  said 
covereign  lord  the  nqw  king,  his  crown  and 
dignity.  '    O,  T.** 

*«  Tme  Bill.  Angutine  GrMoland,  Ann 
Cradock,  Christopher  Dixon,  Thoinas  Dodd^ 
Sanaoel  Harper,  John  Fozard.*^wom  io 
Conn.** 

X.  H.  S,  Is  it  your  k)rtlships'  pleasure,  that 
the  judges  have  leave  to  be  covered  ? 

Lords,  Ay,  ay. 

CL  of  the  Cr.  Serjeant  at  Arms,  make  pro- 
elamatioo  for  the  geotleman-osber  ofthe  Black 
|lod  to  bring  his  prisoner  to  the  bar. 

Serf,  ttt  Arm$.  Oyez,  oyez,  oyea !  Eliza- 
beth duchess-dowager  of^^  Rinffston,  come 
forth  and  save  you  and  your  hail,  or  else  yon 
forfeit  your  recoguizance. 

^AAsr  ho*  smrgndsr  sho  was,  tlariog  the 


A.D,  me.  [STO 

TriiO^  eaned  to  the  bar  by  the  following  pro- 
olamation* 

Gentleman^nsher  of  the  Black  Rod,  brine 
yonr  prisoner  Elizabeth  duchess-dowager  of 
Kioffston  to  the  bar,  pursuant  to  the  order  of 
the  House  of  Lords.] 

Then  Elizabeth  dnchess- dowager  of  King* 
ston  was  brought  to  the  bar  by  the  deputy- 
gentlcroan-osher  of  the  Black  Ro<l.  The  pri- 
soner, when  she  approachecf  the  bar,  mado 
three  reverenoes,  and  then  fell  upon  her  knee* 
at  the  bar. 

L.  H,  S,  Madam,  you  may  rise. 

The  prisoner  then  rose  up,  and  curtsied  to 
his  grsoe  the  Lord  High  Steward,  and  to  tho 
House  of  Peers :  in  return  to  which  oossplH 
ment  his  grace,  and  the  lords,  bowed. 

Theo,  prodamatioa  having  heea  made  sgiia 
lor  silence,  the  Lord  High  Steward  spake  to 
the  pri^ner  as  follows. 

L,E.S^  Madam ;  you  stsnd  indicted  for 
having  married  a  eecond  husband,  your  first 
husband  being  Jiving. 

A  eriobe  so  destructive  of  the  peace  and  hap- 
piness of  privste  fsmiUcs,  and  so  i^iorieos  m 
its  consequences  to  the  welfare  and  good  order 
of  societ^,  that  by  the  sututo-Iaw  of  tfaio 
kingdom  it  was  for  man v  years  (in  your  sex) 

{lunisbable  with  death :  the  lenity,  however,  of 
ater  times  has  substituted  a  milder  punishment 
in  its  stead. 

This  consideration  roust  necessarily  tepd  to 
lessen  the  perturbation  of  your  spirits  upoa 
this  awful  occasion. 

But  that.  Madam,  which,  next  to  the  inward 
feelings  of  your  own  conscience,  will  afford 
you  most  comfort  it,  reflecting  upon  the  ho- 
nour, the  wisdom,  and  the  candonr  of  thifl 
high  cou rt  of  criminal  j  urisdictioa •. 

It  is.  Madam,  by  your  particular  desire^thaC 
vou  now  stand'  at  that  nar :  you  were  not 
brought  there  bj^  any  prosecutor. 

In  yonr  petition  to  the  Lord«,  praying  for  o 
speedy  trial,  you  assumed  the  title  of  duchess- 
dowager  of  Kingston,  and  it  was  by  that  titio 
that  the  court  of  {Ling's-bench  admitted  yoa 
to  bail ;  in  your  petition  you  likewise  averred^ 
tluU  Augustus  John  Hervey,  whose  wife  the 
indictment  charges  you  with  being,  is  at  thin 
time  earl  of  Bristol :  upon  examining  the  re- 
cords, the  Lords  crere  satisfied  of  the  truth  of 
that  averment,  and  have  accordinn^ly  allowed 
yon  the  privilege  you  petitioned  for,  of  beinsc 
tried  by  your  peers  in  full  parliament;  and 
from  them  you  will  be  sure  to  meet  with  tun 
thing  but  justice  tempered  with  humanity. 

Before  I  ooncluile,  I  am  commanded  hr 
the  House  to  acquaint  you.  Madam,  and  all 
other  persons  having  occasion  to  speak  to  tho 
Court  during  the  trial,  that  they  are  to  address 
themselves  to  the  lords  in  general,  and  not  to 
any  k>rd  in  particular. 

Ducheu  of  Kingston,   My  lords,  I,  the  un-  \ 
fortunate  widow  of  your  late  brother,  the  most 
noble  Evelyn  Pierreponl  duke  of  KingstuD, 
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am  twoiifflit  to  the  bar  af  this  right  hoB6iin(b1e 
Houie  without  a  shadow  of  fear,  but  iaBDttely 
awed  by  the  renpect  that  is  dne  to  yea,  my 
most  hoAourable  judges. 

Bfy  lords,  after  having,  at  the  hasard  of  my 
life,  retamed  from  Rome  in  a  daogeroos  sick- 
ness to  submit  myself  to  the  Uws  of  my  comi- 
try,  r  plead  some  little  merit  in  my  willing 
obedieooe ;  and  I  intreat  year  lordships'  indul- 
gence, if  I  should  be  deficient  in  any  ceremo- 
Biai  part  of  my  eondoct  towards  yon,  m v  most 
honoured  ayd  respectable  judges ;  for  the  in- 
^firmities  of  my  iMdy  and  the  opprossion  of 
spirits  under'  which  1  labour,  leave  your  lin- 
Jmppy  prisoner  sometimes  without  recollection : 
hat  it  most  be  only  with  the  loss  of  life,  that  I 
can  be  depri?ed  of  the  knowledge  of  the  respect 
that  b  due  to  this4iigh  and  awful  tribonal. 

Z.  Jf.  8*  Madam,  your  ladyship  will  do  well 
to  ^ve  attentioBy  wlule  yoa  are  arraigned  on 
joar  indictment. 

Then  proolamatfon  was  made  fbr  silenee. 

AAer  which,  Elizabeth  doehass  dowager  of 
Kingston  was  arraigned,  in  the  form  of  the 
•aid  mdietmeot  againat  her,  by  the  dark  of  the 
pvwo  in  the  King'a-beneh. 

CL  tf  the  Cr.  Elizabeth  dacheas-dowager  of 
Kingston,  you  stand  indieted  by  the  name  of 
Elizabeth  wifeof  Aagustui  John  Herrey,  lato 
of  the  psrisb  of  St  George,  Hanorer- square, 
e^j.  (now  become  a  peer  of  this  realm)  for  that 
yoa,  on  the  8th  day  of  March,  in  the  ninth 
year  of  the  reign  of  nis  present  majesty  oor  so- 
vereip  lord  king  Gtorge  the  third,  being  then 
married,  and  then  the  wifh  of  the  said  An- 
gostos  John  Herrey,  with  force  and  arms,  at 
the  said  parish  of  St.  Georyre,  Hanorer-square, 
in  the  said  county  of  Middlesex,  feloniously 
did  marry  and  take  to  husband  Erelyn  Pierre- 
pont  duke  of  Kingston,  the  said  Augustus  John 
Her?ey,  your  former  husband,  being  then 
•lite ;  a^tunst  the  form  of  the  sUtute  in  such 
case  made  and  prorided,  and  against  the  peace 
of  onr  said  lord  the  king,  bis  crown  and  dig- 
nity.—The  indictment  further  chaises,*  that 
yon  the  said  Elizabeth,  heretofore  (to  wit)  on 
the  4th  dsy  of  August,  in  the  18th  year  of  our 
late  sorereign  lord  George  the  second,  late 
kinpr  of  Great-Britoin,  and  sib  forth,  at  the 
pansh  of  Lsinston,  in  the  county  of  South- 
ampton, by  the  name  of  Elizabeth  Chudleigb, 

*  "  The  indictment  must  state  the  two  mar- 
Wages,  and  aver  that  the  former  consort  was 
alive  at  the  time  of  the  second  marriage.  In 
the  duchess  of  Kingston's  case  the  first  count 
stated  generally  that  the  defendant  on  such  a 
day,  i&c.  bein^  then  married  and  then  the  wife 
of  A.  J.  H.  with  force  snd  arms  at,  &c.  did 
leloniousty  marry  E.  P.  ficc.  the  said  A.  J.  H. 
being  then  elite,  ^e.  The  second  count  stated 
the  time  and  place  of  the  first  as  well  as  the 
aeoond  marriage.  When  the  trial  is  iif  the 
county -where  the  party  was  apprehended,  there 
is  an  addiUonal  averment  of  that  fact."  East's 
Ftoas  of  the  Crown,  c.  is»  s«  8. 
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dkl  marry  the  aald  Augnstos  Jdis  Uttw^ 
and  him  the  aaid  Aogustiis  John  Harvey  thea 
and  there  fi^d  for  year  bosband-;  and  that  yoa 
the  said  Elizabeth,  being  married,  and  the 
wife  of  the  said  Augostns  Jdbo  Hervey,  after- 
wards (to  wit)  on  tl^  8th  day  of  March,  in  the 
ninth  year  of  the  reign  of  our  said  aoTeretgn 
kird  George  the  third,  now  king  of  Great- Bri- 
tain, and  so  forth,  with  force  and  arms,  at  tha 
said  parish  of  St.  George,  Hsnover-saoare,  fe- 
loniously did  marry  and  take  to  hasband  the 
said  Evelyn  Pierrepont  duke  of  Kingston,  the 
said  Augustus  Jonn  Bervey,  your  former 
husband,  being  then  alive.^How  say  yoaf 
are  you  guilty  of  the  felony  whereof  you  stand 
indicted,  or  Not  Goilty  P 

Ducheu  of  Kingtion.  I  Elizabeth  Pierre- 
pont, duchess  dowager  of  Kmgston,  indieted  by 
the  name  of  Eliisbeth  the  wife  of  Augustna 
John  Hervey,  esq.  say  that  f  am  not  Guilty. 

CL  ^  the  Cr.  Cidprit-^How  will  you  be 
triedf 

DvcAetf  qf  iingston.  By  God  and  my 
peers* 

CI,  ff  ihe  Cr,  God  send  yoor  grace  a  good 
deliverance. 

CI,  ^  the  Ct.  Serjeiint  at  arms,  make  pro* 
clamatiOB. 

&iy .  at  Amu,  >  Oyez,  Ojres,  Oyez !  M 
manlier  of  persons  that  wiO  give  evidence,  oa 
behalf  of  our  sovereign  lord  the  king,  against 
Elijeabeth  duchess-dowager  of  Kingston,  the 
prisoner  st  the  bar.  let  them 'come  forth,  and 
they  shall  be  heara;  for  now  she  stands  at  the 
bar  upon  her  deliveran6e. 

L.  H.  S,  My  lords,  the  disteoce  of  thb  placa 
from  the  bar  is  so  great,  that  I  roust  desire  yoUr 
lordships'  leave  to  go  down  to  Che  table  for  the 
convenience  of  hearing. 

Lord$,  Ay,  ay. 

Then  his  grace  removed  to  the  toble. 

taucheu  vf  Kingiton,  My  lords,  the  sop* 
posed  marriage  in  the  indictment  with  Mr. 
Hervey,  which  is  the  ground  of  the  chai^ 
egainst  me,  waa  insisted  upon  by  hiss  in  a  suit 
instituted  by  me  in  the  consistory  court  of  the 
right  reverend  lord  bishop  of  Loudon  ;  by  the 
sentence  of  which  coi/rt,  still  in  force,  it  was 
pronounced,  decreed,  and  declared,  that  I  was 
free  from  all  matrimonial  contracta  or  espoussls 
with  the  said  Mr.  Hervey :  and,  my  lords,  I 
am  advised  that  this  sentence,  which  I  now 
desire  leave  to  offer  to  your  lordships  (remain* 
ing  unreversed  and  unimpeached)  is  oonelusive, 
and  that  no  other  evidence  ought  to  be  received 
or  stoted  to  your  lordships  respecting  soch  pre* 
tended  marriage. 

*  £.  H,  S^ .  Do  tho' counsel  for  the  prosecutor 
object  to  the  reading  of  the  sentence  r  ^ 

Att.  Gen,  (Thoriow,  afterwards  lord  chan* 
cellor.)  My  lords,  observing  ibat  the  prisoner 
was  shoot  to  make  some  -application  to  yonr 
lordships,  I  was  not  soticilous  to  riso  in  the 
order  and  place  wherein  I  onght  to  have  ad* 
dressed  myself  to  the  Honse;  because  1  would 
not  interrupt,  er  pterent,  any  thing  which  she 
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migbl  think  natwiil  br  her  to  Ifty  beibra  yoor 
kr3thi|w. 

I  attesdM  mocli  to  tlw  form  of  the  apiplicA- 
tion.  if  I  comprebend  the  um  of  it*  the 
Mcens  to  oliieet  to  yonr  lordtbiM  heurmg^  any 
efidoaoey  cither  given  or  stited,  m  euMort  of 
the  proeet  iDdtctnettf ;  the  grouod  of  her  ob* 
jeetMMi  being  a  aentenoe,  iBid  to  have  pawed  in 
the  ccclcaiaatfcal  court,  againat  the  6rat  mar- 
nngeauppeaed  io  the  tndietnieot.  Upon  thia, 
year  lordahipa  have  demanded,  whether  I  ob- 
ject to  the  reading  of  the  sentence  f 

If  the  proceeding  referred  to  had  been  ten* 
dered  to  yOnr  lordahipa  in  the  only  phice  which 
can  be  thought  the  proper  or  regular  one,,  for 
reeeiviog  tlie  defeodant'a  evidence,  to  be  aore, 
many  queationa  would  naturally  have  ariaea 
noon  it.  First,  whether  that  proceeding,  ex- 
plained at  it  will  be,  has  the  feroe  of  a  aen- 
teoee,  or  amounts  to  more  than  a  circumstance 
and  proof  of  the  fraud  complained  of? 
Secondly,  whether  a  serioua  aentence  of  that 
aorl,  pronounced  between  party  and  party, 
ought  to  be  admitted  in  a  criminal  proaeculion, 
and  againat  the  hing,  who  was  do  party  to  it, 
nor  could  have  become  ao  by  any  means? 
'  Thirdly,  whether  it  ereatea  an  eatoppel,.  or 
conduaive  evidence  againat  the  crown? 
Fourthly,  whether  it  doea  so  in  thia  peculiar 
apedea  of  prooBcntion  F 

But  in  iJie  way  thia  thing  ia  urged,  it  aeema 
perfectly  imposaible,  or  at  leaet  altogether  pre* 
oiatnre,  to  diacnas  the  force  and  effect  of  it,  aa 
evidence.  That  auppoaea  a  case  already  nsade 
for  the  proaecntor,  which  requirea  the  aid  of 
evidence,  on  the  pert  of  the  priaoner,  to  dia- 
prove  or  explain  it.  But,  if  I  catch  the  idea 
perfectly,  the  preaent  insisting  ia,  that  the  aen- 
teooe  now  offcrai  to  the  consideration  of  your 
lordships  carries  acme  legal  force— what,  I  do 
not  pretend  to  define  or  explain ;  for  I  proteat 
I  have  no  giiess  what  ia  meant ;  bnt^^some 
Jegal  force  with  it,  which  enaUcb  the  prisoner 
to  demand,  in  thia  atage  of  the  business,  that  the 
trial  ahall  not  proceed,  nor  any  evidence  be 
heerd  to  maintain  the  indictosent,  but  that  the 
whole  mattor  ahall  be  wound  up,  and  conclude 
with  aome  reaolutioa  of  your  lordahipa,— jiol  to 
noqnit  (for  in  order  to  that  you  must  try)  but  to 
diamisa  the  prisoner  without  trial,  after  putting 
benelf  upon  her  peers  for  trial. 

I  harts,  notwittistandin^,  ahortly  mtimaled 
the  nature  of  the  objectione  which  may  be 
made  to  it,  aa  an  article  of  evidence  for  the 
priaoner ;  partljr  to  point  out,  how  untenable 
the  proposition  ia  of  stopping  the  trial*  by  in- 
terpoaing  a  thing  whose  reality,  competence, 
mad  effect  will  m  ao  much  diaputed  in  matter 
of  ^Mt  and  of  hiw  ;  but  chiefly,  to  lay  in  my 
claim,  that  this  paper  (if  your  lordahipa  ahouM 
thmk  it  worth  bearing)  may  be  read  at  thia 
lioM*  and  for  the  pnrpoae  of  the  mgtion  now 
made  by  the  prisoner  only,  without  prejudice 
to  dny  olgection  which  I  may  think  fit  to  make 
to  it,  if  it  ahould  be  oflbred  aa  evidence  in  the 
^owwofthetiMl. 

If  H  be  fead  under  the  trnvf  I  hafo 


tkmed,  not  aa  a  pert  of  the  trial,  hot  to  mek^ 
tbb  application  of  the  priaoner  to  your  lord* 
ahipa»  previonaly  to  her  trial,  intelligible ;  and 
for  the  sake  of  raiaiog  the  argument  upon  it,  in 
cnae  your  fordihipa  should  suffer  sneb  a  point 
to  be  argued  at  all ;  in  these  viewa,  1  will  not 
obfeet  to  the  reading  of  it 

But  if  it  be  offered  as  a  piece  of  evidence  for 
the  prisoner,  so  that  1  meat  admit  or  object  to  it 
now,  I  ahall  certainly  insist  upon  gotogon  witli 
the  proaecntMu,  'and  drive  this  article  of  evi« 
deuce  into  ite  own  place,  the  nri8oner'a.defencew 
There  it  will  be  better  aeen,  now  for  it  ia  avail- 
able, or  even  competent. 

Unleaa  1  coold  learn  the  pnrpoae  of  offering 
It  from  thoae  who  advised  it,  I  do  not  know 
how  to  BMke  a  more  ifarticular  anawer  toyonr 
lordahipa'  qneation. 

^   Duchas  qf  Kingiton.    Will  your  fordshipa 
please  to  permit  my  counsd  to  be  heard  to  thia 
point? 
Lordi.  Ay,  ay.  * 

X.  H.  5.  Mr.  WaUaoei  yon  may  proceed 
for  the  priaoner. 

Mr.  WallMt.  My  lords,  1  have  the  hononr 
to  be  aaaigned  one  or  the  counsel  to  adviae  and 
aaaiat  the  noUe  priaoner  at  the  bar  in  all  matters 
of  law  that  may  ariae  in  the  course  of  the  trial. 

)  shaH  submit  with  great  deference  to  vour 
tordships,  that  the  preaent  atage  of  the  bnsi- 
ncds  ia  the  proper  aeaaon  to  introduce  the  aen« 
tonce  which  has  been  mentioned  totheCoo!%. 

My  lords,  the  aentence  ia  conceived  to  bo 
conclusive  upon  the  fact  of  that  marriage  which 
is  the  ground  of  this  indictment  The  iodid* 
ment  supposes  that  the  prisoner  at  the  bev  waa 
married  to  AugustuaJolm  Hervey:  the^en- 
tenee  now  j^red  to  your  tordsliips  is  not  only 
of  a  competent  iuriadielion  to  decide  that  quea- 
tkm,  but  the  ooiy  eonatitutional  jurisdiction. 

My  lords,  whilst  thia  aentence  remaina  un* 
impeached,  I  conceive  that  it  b  conck)sivo 
against  all  evidence  to  be  produced  of  the  foot 
of  the  marriage.  *  It  is  in  that  light  the  pri- 
aoner  is  adviaed  to  oiK>r  it  to  your  lordahipa» 
that  a  court  of  competent  jurisdiction  having 
decided  the  poiqt,  it  will  be  in  vain  to  call  parole 
witnesses  to  the  fact  $  and  it  will  only  take  up 
your  lordahipa' time,  and  it -will  be' of  no  real 
use,  to  state  the  evidence  of  .witnesses,  which 
witoesses  caooot  appear  to  give  that  evidence 
before  the  Court. 

•  My  lords,  the  office  of  a  counsel  in  opening 
the  case  to  any  Conrt  is,  as  I  conceive,  to  state 
with  cleameta  the  evidence  that  ia  to  be  ad- 
duced, that  the  Court  may  better  underttand 
and  apply  it:  therefore,  unless  the  evidence  ia 
competent,  your  lordships  will  not  hear  any 
atate  of  it.  This  too  perhaps  may  be  the  timo^ 
though  1  shall  forbear  at  prfecfot  to  enter  into 
it  to  discuss  whether  the  sentence  be  admissi- 
ble; or,  if  admissible*  whether  conduaive:  hot 
we  are  now,  my  lorda,  upon  the  order  of  pro- 
ducing thia  sentence ;  and  if  it  haa  the  effect 
wUch^I  shall  hombly  anbmil  in  n  pioper  i 
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to  yiNir  toMdiipi  that  itbas,or  beiBff  tbolately 
eondcMiTe,  then  the  mdeiice»  wbioh  ii  now 
yeady  to  be  suted  by  tbe  oonnsel  ibr  tbe  pmtc- 
•ution,  ougfht  not  to  be  prodaoed,  and  of 'oourte 
oa^t  Dot  to  be  stated.  This  is  the  li^t  in 
trbich  the  oaoae  aopears  to  me  at  this  moment ; 
and  I  tnist^our  lordships  will  oonoor  in  opi- 
nion^  that  if  tlie  sentence  has  tbe  concliisi?e 
effect  which  we  are  ready  to  snbmit  to  yonr 
lordships  it  has,  it  repels  all  testimony,  and 
makes  it  improper  therefore  to  state  any.  If 
a  precedent  should  be  thought  necessary  for 
what  is  prayed  by  the  noble  prtsoner  at  the  bar, 
I  hear  |ea?e  to  refer  your  lordships  to  a  case  de* 
termined  at  the  bar  of  tbe  ooort  of  King's- 
bench  in  tbe  reign  of  king  William:  it  ts  re* 
ported  in  Mr.  Serjeant  Carthew's  Reperti,  9t5y 
upon  a  trial  of  an  ejectment.  Tbe  question  waa, 
if  sir  Robert  Carr  was  actually  married  to  Isa- 
bella Jones,  by  whom  he  hao  issue,  and  uoder 
whom  the  plaintiff  in  that  cause  claimed  the 
estate.  The  defendant,  by  way  of  anticipatioit 
of  the  evidence  which  the  plaintiff  was  about  to 
fife,  moved  the  Court,  that  the  plaintiff  ought 
not  to  be  allowed  to  prore  a  maitiage  between 
them,  because  there  was  a  sentence  in  the  Ar- 
•hes  npOD  a  suit  bf  jsctita^n  brought  against 
ber ;  by  whieh  it  was  decreed,  that  there  was 
M  marriage  between  them,  but  that  they  were 
me  from  all  matrimonial  contracts  and  espou- 
■als.  The  sentence  was  then  ctfered  in  eW- 
deaoe  by  tbe  defendant's  counsel  at  the  bar,  to 
«Michide  the  plaiaiiff  from  any  proof  nf  tbe 


marriage,  unless  he  could  shew  that  tbe 
was  repealed:  and  upon  a  debate,  the  Court 
were  all  of  opinion,  that  this  sentence,  whilst 
wirepeaM,  was  conclusive  against  all  matters 
precedent;  and  that  the  temporal  courts  must 
fiveeredit  to  it,  until  it  is  reversed,  it  being  a 
Matter  of  mere  spiritual  cognisance :  and  upon 
Miie  the  plaintiff  was  nonsuited.  Your  lord- 
ships  may  perceive  that  this  pwe  m  applicable 
to  another  part  of  the  business  before  your  bird- 
ships;  but  1  cite  it  now  merely  to  shev^  the 
aentooce  was  offered,  end  recsived,  to  preclude 
Ibe  examination  of  witnesses;  and  surely  if 
witoesses  are  not  admissible,  their  testimony 
nnght  not  to  be  stated. 

Attorney  OeneraL    My  lords,  I  do  not  even 
BOW  nomprebend  the  order  of  proceeding  pro- 


If  there  be  sny  thing  in  the  present  motion, 
considered  as  proposing  a  (it  manner  of  regu- 
lating this  trial,  or  as  a  fMint  of  general  law ; 
in  short,  if  their  proposition  be  maintainable  at 
•11,  1  do  assure  your  lordsbiiM,  that  I  am  not 
nnziouB,  or  in  any  degree  desirous,  to  state  a 
case  to  this  andience  which  must  wound  tbe 
(tensibilily  of  the  prisoner:  this  I  would  avoid, 
unless  public  justice,  and  tbe  necessity  of  tbe 
prosecution,  should  absolutely  require  it  of  bm. 

If  it  be^  possible,  on  lier  part,  to  nudce  any 
ground  for  stopping  the  prosecution  m  this 
manner,  I  shall  be  well  content  to  stop  here :  to 
me  it  appcsfrs  ffatly  iaDpomible.  Istated*ao»e 
ftMinl  bi«ta  to  tfeos  eiMt  wbia  1  tpekn  laiL 


Tbe  learned  oocnsd,  in  ittatipting  to  l 
good  thenr  proposition  of  stopping  the  trial  ia 
this  stage,  'have  contented  diemselves  witb  a  • 
geneni  averment,  that  the  taw  is  with  them  ; 
and  refer  to  the  manner  in  which  evidence  wan 
received  in  tbe  particular  case  of  one  ejectosent, 
where  no  contradiction  or  controversy  aopeam 
to  have  been  raised  among  the  couoael  abool 
the  nature  of  tbe  cause  depending,  tbe  sen* 
tenoe  produced,  or  the  parties  to  both.  Here, 
a  great  deal  is  to  be  prevkmsly  settled  on  tbesn 
heads. 

I  did  not  imagine  the  learned  connsel  would 
have  stopped  sn  shortly:  but  if  they  thought 
well nf  the  motion,  I  expected  they  would  bavn 
gene  tbe  length  of  nrguing  on  it,  and  of  «»- 
denvouring  to. demonstrate  the  peesibility  ef 
windin|[  up  tbe  whole  proceeding  here,  bj 
eompanng  the  nature  of  the  sentence  with  tbe 
whole  compass  of  the  prosecution,  stated  witk 
every  degree  of  imaginable  a|[gravation. 

Yonr  lordships  might  easily  perceive  mr 
reason  for  expecting  the  argument  to  take  tbw 
course.  Tbe  sentence  may  be  read  $  UMleed  it 
must  be  read,  ft  is  tbe  only  ground  of  lb« 
motion.  9at  unlcm  aucb  is  demonstrated  tn 
be  the  effect  of  it,  your  tardsbips  can  take  nn 
order  upon  it,  nor  make  any  uae  or  appliealioQ 
of  it,  without  bearing  tbe  proeecutor's  case.  It 
is  not  therefore  enough  to  read  tbtf  sentence. 

My  reaaon  for  troubling  your  b»rdsbips  at  all 
was  only  to  observe,  that  the  motion  conetudcn 
against  even  heariiig  the  prosecutor;  and  to 
submit,  according  to  my  humUe  duty,  to  yonut 
tardsbips,  whether  that  he  a  point  ofbiw  fit  to 
the  nrieoner  upon  by  her  counsel.    If  it 


be,  your 


hips  will  call  upon  tbe  learned 


connsel  whom  yoo  have  allowed  tbe  pttaoner, 
to  sustain  it  fully  in  argument.    Otberwian 


your  lordsbijps  will  reject  it  as  i 

All  prosecutions  night  be  stopped  in  tbta 


A  lard.  Does  Mr.  Attomev-Ocneral  o^oet 
to  tbe  readmgof  tbe  sentancer 

Ait.  Gen.  Sul^ect  to  the  icoervatien  of  my 
right  to  o^«et  to  It  in  every  abape,  wben  it 
ahatl  be  omred  in  evidence :  upon  that  ground 
I  do  not  object  to  it.  1  am  not  now  admitting 
this  sentence  to  be  adduced  in  the  course  of  the 
cause,  or  as  a  part  o€tbe  defence,  to  whibb  I 
aball  say,  it  is  tneompetent  But  llet  it  in, 
to  ground  a  motion  anterior  to  tbe  bearing  of 
the  cause.  In  that  view,  and  in  that  view  only, 
I  admit  it  to  be  read.  Indeed  it  seems  to  be 
ofhred  af  a  part  of  the  counsePs  speech ;  and 
I  admit  it  as  containing  the  whole  of  tbe  argu-> 
ment,  yet  offered  in  anpport  of  the  motion. 

Tliat  your  lordships  may  understand  what  in 
to  be  made  of  tbie  sentence  wben  read,  they 
must  read,  In  their  order,  the  original  aHega** 
tipn  of  Elizabeth  Cbudleigh ;  the  cresa-ane* 
gntion  delivered  in  by  Mr.  Hervey ;  ber  an- 
tfae  articlm  on  which  the  proofo  were 
;  tbedepoaitkms;  and  tbe  sentence :  for 
thus  the  aentenna  proeeedid. 

Lord  itf a«»^Ma  Th^  iqi«lflf«^iB  tvMiMb 
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(Thm  S—liBCtt  Mdy  begua  to  W  nmI  .) 
An.  Gen,    1  nott  trouMe  yoar  lordships 

They  are  now  offeriDg  to  retil  the  tenteoco 
ODly«  without  reMiHing  the  alle|]^tioDs  of  the 
parties,  their  articles  and  proofs.  For  what 
reason  I  ? erv  well  comprehend.  Bat  I  appre- 
hend, that,  ff  a  judgment  he  read  in  a  court  of 
law,  they  must  read  the  declaration,  plea,  re- 
plication, and  all  other  matters  leading  to  the 
judgment,  in  order  to  make  il  intelligible.  Here 
they  would  read  the  sentence,  abstractedly  from 
the  allegations  and  other  matters  upon  which 
thai  sentence  proceeded. 

Lord  Camden.  I  wish  to  know  of  the  eoun- 
id  for  the  priaoner,  whether  they  meant  to  oh-, 
jeet  to  the  whole  proceedings  in  the  jactitatioo 
cause  being  read. 

Mr.  Wallace,  I  have  not,  npon  the  part  of 
the  noble  prisoner,  the  least  objection  that 
all  the  proceedings  should  be  brought  before 
your  lordships.  I  conceive  that  what  the  offi- 
cer has  now  oronght  before  the  Court  was  what 
is  usually  given  m  evidence  in  such  case.  I 
do  not  recollect  any  other,  in  any  case  I  have 
finind,  beinff  produced  but  the  sentence,  which 
states  in  snort  the  proceedings  had  in  that 
court;  bat  I  understand  the  proceedings  are 
here ;  and  on  the  part  of  the  noble  prisoner 
there  is  not  the  least  objection  to  the  wnole  ht- 
ing  laid  before  the  Court. 

The  Lords  then  pmaittod  thefbUowing  Pto» 
eeediogs  ib  the  Jactitation  Cause,  and  the  Sen* 
tsnee  proooanoed  in  the  Eocleaiastieal  Cottrt,  to 
be  leaid  tU  beneeme, 

««  SsooMD  Sessioii.     MiekMlmai  TehH,  1768. 

**  Chudlbiob  against  Hbrtey.   Libel  given  the 
9th  of  November,  1768.    Bishop. 

**  In  the  name  of  God,  Amen.  Before  yoa 
ihm  worshipful  John  Betiesworth,  doctor  of 
laws,  ▼icar-gfNieral  of  the  right  reverend  father 
io  God  Richard,  by  divine  permission,  lord 
btohop  of  London,  and  official  principai  of  the 
eoBsisiofial  episcopal  coort  of  London  lawfolly 
ooostitated,  ypur  surrogate  or  any  other  com- 
petent judge  in  this  behalf  of  the  prodor  of  the 
hoooorable  Elisabeth  Chndleigh,  of  the  parish 
of  saint  Msrgaret,  Westminster,  in  the  ooonty 
•f  NMdIesez,  spinster ;  against  ihe  hunonraUe 
Augustus  John  Hervey,  of  the  pariah  of  8t. 
JamesU,  Westminster,  m  thecounty  of  Middle- 
aex  and  diocese  of  London,  a  bachelor ;  and 
•gainst  say  other  person  or  persons  lawfully 
intcrvoning  or  appearing  fbr  him  in  jodgment 
before  you  by  way  of  complaint,  and  hereby 
eomnlauNog  nnto  yoo  in  this  behalf,  doth  aay, 
alledge,  and  In  law  articnintely  propound  as 
fottows;  that  la  to  say, 

««  1.  That  the  said  honeursMo  Blisabeth 
Chndleigh  was  and  is  free,  and  noway  engaged 
io  any  matrimonial  cnntnMSt  or  espousals  with 
the  said  honourable  Augustus  Mm  Hersey ; 
nod  fbr  and  as  a  persstt  free,  and  bo  way  en- 
ffagcdf  Win  aad  is  ^SBWwIy  ■m—toi»  j»> 


^D.  irrS.  [Sf8 

pmed,  tad  tahM  to  be,  amcfi^  her 
boors,  friends  and  familiar  ncquaintanoe: 
the  party  proponent  doth  alledge  and  propomid 
orery  thing  in  thia  artie|e  contained  jointly  nad 
severally. 

<«  S.  That  the  said  honoorablo  Af^natw 
John  Hervey,  safficiently  knowing  the  pre* 
misss,  and  notwithstanding  the  same,  did  in  thn 
year  of  oor  Lord  1763, 1764,  1765, 1766,  a^ 
176r,  and  in  the  several  months  therein  oao« 
earring,  and  in  this  present  yoar  of  our  Lati 
1768,  within  the  pariah  of  Saint  James  West* 
minster,  aforesaid,  and  in  other  parishes  and 
places  in  the  ncij|hfaonrhood  thereof,  and  there* 
to  adjieining,  or  m  all,  some,  or  one  of  the  afei^ 
Bsentaoned  tinsea  and  pieces,  in  the  presence  of 
soveral  ersdihio  wttaesssn,  falsely  and  maK* 
cioasly  boast,  assert,  and  report,  that  he  wan 
married  to  or  oontraoted  in  marrisge  with  thn 
aforesaid  honoaraUe  Elisabeth  Chndleigh} 
whereas  in  truth  and  fact  not  any  sooh  mav« 
riage  was  nrer  solemnised  or  ever  oesrtraelsd 
hereon  them  c  and  this  waa  and  istme,  pnblin 
and  notorious;  and  the  party  proponent  dotil 
alledge  and  propound  of  any  other  tame  or  timns 
ai|d  places  as  shall  appear  from  the  prooii  Sa 
be  made  in  this  eanse,  and  as  before. 

<'  3^  That  the  said  honourable  Ai«nslns 
John  Hervey  hath  been  ofUotimeii  or  at  least 
onee,  on  the  part  and  behalf  of  the  said  homnmm 
Me  Elisabeth  Chndleigh,  and  her  friends  nod 
aeansmtanoe,  asked  Md  requestsd,  or  desired 
to  desist  and  abstain  from  his  aforesaid  pretended 
false  and  malieioos  boasting,  nsserting,  and  re- 
porting, as  mentioned  m  the  next  preeeding  ar- 
^ dotkalledgeaad 


and  the  party  proponent 
propound  as  before. 

«•  4.  That  the  said  honoumble 
John  Rervey,  being  as  aforesaid  aaked  and  r^ 
quested  to  cease,  demt,  and  abstain'  from  his 
aforesaid  pretended  false  and  malicious  boast- 
ing, asserting,  and  reporting,  hath  not  in  the 
IcMt,  nor  doth  in  the  least  at  present  oesse, 
desist,  and  abstain  therefrom,  but  continually 
with  like  malice  and  rashness  does  constantly, 
falsely,  and  maliciously  boast,  assert,  affirm, 
and  report  the  same,  to  the  great  danger  of  his 
soul's  health,  no  small  prejudice  to  the  said 
honourable  Elisabeth  Chudleigh,and  pemicioas 
example  of  others :  and  this  was  and  ia  trne^ 
public,  and  notorious;  snd  the  party  proponeitt 
doth  alledge  and  propound  as  before. 

'*  5.  That  of  all  and  singular  the  premises  it 
was  and  is»  by  and  on  the  part  and  behalf  of  the 
said  honourable  Elizabeth  Cbudleigh,  spinster, 
thinking  herself  greatly  injured,  aggrieved, 
and  disouieted  by  reason  of  the  aforesaid  prjB- 
tended  false  and  malicious  boosting,  ssserUng, 
snd  reporting  of  the  said  honourable  Aii^ostos 
John  Hervey,  rightly  i^nd  duly  complained  to 

Sm  the  judge  afbreaaid,  and  to  this  Coort,  for  A 
and  meet  remedy  to  be  had  and  providied  iu 
thia  behalf:  and  the  part?  proponent  doth  al- 
ledgn  and  pnapound  as  beroiu. 

<*  6.  That  the  said  hoaourablo  Auputm 
John  Hervey  was  and  is  of  the  pariah  of  Saint 
-         -  -^  *       VVtfaacoQiitysfMiMh^ 
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■ex,  and  diocese  of  LondoDy  and  tberefbre  and 
bvreafOD  of  the  premises  waa  and  is  subjed  to 
the  jarisdiction  of  this  Coarl :  and  the  party 
proponent  doib  alledge  and  propound  as  before. 
<*  7.  That  all  and  singfular  the  premises 
«rere  and  are  tnie»  pablic,  and  notorious,  and 
thereof  there  was  and  is  a  public  Yoioe,  fame, 
•nd  report,  and  of  which  legal  proof  being 
made,  the  party  proponent  prays  ri^bt  and 
justice  to  be  effectually  done  and  admmistered 
to  him  and  his  party  in  the  premises ;  and  also 
that  by  this  court  it  may  be  prononneed,  de- 
creed, and  declared,  that  the  said  honourable 
Elisabeth  Ghudleigh  at  and  during  all  the 
times  in  this  libel  mentioned  was  a  spinster,  and 
free  from  all  matrimonial  contracts  and  espou- 
■als  with  him  the  said  honourable  Augustus 
John  Herrey;  and  that  he,  notwithstanding 
the  premises,  did,  in  the  years,  months  and 
places  in  this  libel  mentioned,  or  in  some  or  one 
oi*  them,  ialsdy  and  maliciously  boast,  assert, 
and  report,  that  be  was  married  to,  or  contracted 
in  marriage  with,  the  said  honourable  Eliza* 
belb  Chudleigh  ;  and  that  he  may  be  enjoined 
perpetual  silence  in  the  premises,  and  obliged 
and  compelled  to  cease,  desist,  and  abstain  from 
tuch  his  aforesaid  false  and  malicious  boastinffs, 
Assertions,  and  reports  for  the  future ;  and  that 
'lie  may  he  condemned  in  the  coats  made  and  to 
be  made  in  this  cause  on  the  part  and  behalf  of, 
the  said  honourable  Elisabeth  Chudleigh,  and 
compelled  to  the  due  and  effectual  payment 
thereof  by  yon  or  your  definitiTe  sentence  or 
final  decree  to  be  given  in  this  cause ;  and  fur* 
ther  to  do  and  decree  in  the  premises  what  shall 
be  lawful  in  this  behalf,  the  party  nroponent 
not  obliging  himself  to  prore  all  ano  singular 
the  premises,  or  to  the  burthen  of  a  superfluous 
proof,  affsiost  which  he  protests ;  ^  and  prays, 
that,  60  far  as  he  shall  prove  in  the  premises, 
he  msy  obtain  in  his  petition,  the  benefit  of  the 
law  bemg  always  preserred,  humbly  imploring 
tbe  aid  of  your  omoe  in  this  behalf. 

**  Abth.  Coixisr. 

"  Pet.  OALVEflT. 

"  Wm.  Wywne." 

**  HsRTEY  against  Hertbt  called  CBusLSioBtf 
FoDMTAiN — ^Bishop. 

"  Which  day  Fountain,  in  tbe  name  of  and 
as  the  lawful  proctor  of  the  right  honourable 
'  Augustus  John  fiervey,  and  as  such,  and  under 
that  denomination,  did,  by  all  ways  and  means 
which  may  be  most  beneficial  and  effectual  for 
his  said  party  in  this  behalf,  ^od  to  all  intents 
and  purposes  in  taw  whatsoeTer,  say,  alledge, 
and  in  law  articulately  propound  as  follows; 
to  wit: 

<'  1.  That  some  time  in  the  yea^  1748.  or 
1744,  tbe  right  honourable  Augustus  John 
Bervey,  then  the  honourable  Augustus  John 
Herrey,  esquire,  and  son  of  the  right  honoof- 
able  John  late  lord  Hervey,  became  acquainted 
with  Elisabeth  Chudieigb,  now  Henrey,  at 
Winchester  races ;  and  the  said  honourable 
Angustitt  John  Hervegr,  esquue^  hnving  oaft- 


ceiTed  a  likia^  and  afieetion  fiir  the  said  Eli^ 
sabeth  Chodleigh,  and  being  a  bachelor,  and  » 
minor  of  the  age  of  17  or  18  years,  and  free 
from  any  matrimonial  contract,  did  privateljr 
make  his  addresses  of  Ioto  and  courtship  to 
the  said  Elizabeth  Chudleigh,  who  was  then 
also  a  minor,  and  a  spinster  of  the  age  of  about 
18  years,  and  also  free  from  any  matrimonial 
contract;  and  she  the  said  Elisabeth  Chud- 
leigh, now  Herrey,  did  receife  and  admit  such 
bis  addresses  and  courtship,  and  entertain  him 
as  a  suitor  to  her  in  tbe  way  of  marriage,  but 
without  the  privity  or  knowledge  of  either  of 
their  relations  or  friends,  excepting  her  aunt 
the  late  Mrs.  Hanmer;  and  they  mutually 
contracted  theroselres  to  each  other :  and  the 
party  oroponent  doth  alledge  and  propound  of 
any  oiner  time  and  place,  and  of  every  thing  in 
this  article  contained  jointly  and  severally. 

'*  S.  That  in  the  said  year  1744,  the  said 
honourable  Augustus  John  flertey;  esquire, 
was  a  lieutenant  in  the  navv,  and  tielonged  to 
his  majesty's  ship  Cornwall,  which  in  August 
1744  lav  at  PorUmouth  ;  that  the  said  Elisa* 
beth  Chudleiffh,  in  July  1744  being  on  a  visit 
at  John  MerriTl's,  esquire,  at  Lainston,  in  the 
parish  of  Sparshot  in  tbe  county  of  Southamp- 
ton, with  her  aunt  Mrs.  Hanmer,  and  the  said* 
Augustus  John  Hervey.  being  then  on  board' 
the  said  ship  tbe  Cornwall  at  Portsmouth,  went 
from  thence  to  the  said  Mr.  Merrill's  in  order 
to  see  the  said  Elisabeth  Chudleigh ;  and  the 
said  ship  being  under  sailing  onlera  for  and 
being  soon  to  depart  for  the  West  Indies,  It  wa» 
nropoaed  between  the  said  Aogostua  John 
Hervey  and  Mrs.  Hanmer,  that  they  the  aaid 
Augustus  John  Hervey  and  Elisabeth  Chod- 
leigh should  be  married  privately  at  the  sakl 
Mr.  Merrill's  house ;  and  aqoordingly  they  tbe 
said  Augustus  John  Hervey  and  Elisabeth 
Chndleigfa  were,  on  or  about  the  4th  day 
of  Abgust  1744,  in  Mr.  Merrill's  boose  in 
the  pariah  of  Sparshot  aforesaid,  joined  lo«^ 
gether  in  .holy  matrimony,  about  eleven 
o'clock  jaX  nipit,  by  tbe  reverend  Thomas 
Amis, 


dedeaaed,  a  elergyman  in  holy 
ling  to  tbe  rites  and  ceremonies 
of  the  chorch  or  Enghind,  in  tbe  preseoee  of 
Mrs.  Hanm«r»  the  aunt  of  her  tbe  aaid  Elisa- 
beth Cbudleigh,  and  Mr.  Monntnay,  both  since 
deceased ;  and  were  then  and  there  by  him 
the  eaidThomaa  Amis  pronounced  for  sod  as 
lawful  husband  and  wife:  and  tbe  paitv  pro- 
ponent doth  alledge  and  propound  aa  bame. 

"  3.  That  afler  the  aaid  Angustns  John 
Hervey  and  Elisabeth  Cbtdleigb,  now  Her- 
vey, were  oo  privately  married,  they  eonsom- 
mated  aocb  their  marriage  at  the  aaid  Mr. 
Merrill's  boose,  by  having  the  carnal  know- 
lei^e  of  each  other'a  bodiee,  and  laying  for 
aome  time  in  one  and  the  same  bed  naked  and 
akme,  hot  wilhoot  the  privity  or  knowledge  of 
part  of  the  family  and  aervanta  of  tbe  said* 
Merrill:  and  the  narty  proponent  doth 


bSt. 


alledge  and  piopoond  aa  befbre. 

•<  4.  That  the  aaid  Aiigintoa  John  Hervev, 
eseake.  oonliBQed  ai  the  said  Mn  Merrilrn 
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about  two  ar  three  dm  «ad  then  retomed  to 
his  setd  ihip  ConiwaU«  wberain  bo  in  No? em- 
ber foUowjof  eeiledfortfae  Weet  Indiee;  and 
that,  OB  aceoont  of  oertaio  cuoanetaooee  of  hie 
ftmiljv  it  beiog  neoeeeary  that  tbo  eeid  mar- 
rage  ebonld  be  kept  a  eecrot  ftom  cveij  per- 
ooQ,  eieept  tboee  befinro  meotioned,  thereirore 
the  eaid  Efiiabetb  Her?^  ooBttnoed  to  go  by 
the  name  of  Chodleigh  when  che  left  the  eaid 
Mr.  Menill'e,  teeidiiig  at  dilfcreat  plaoee,  and 
pasaiiig  for  a  alDgle  penoo ;  that  the  eaid  Aa- 
^etue  John  Herrey,  eeqoire,  Temaioed  in  the 
l¥eet  Indiee  tiJI  the  OMmth  of  Aoguet  in  tbo 
year  1746,  when  bo  eaiied  fbr  6nglaifd«  and 
luidedatDoreronoraboattbe  latfa  of  Oeleber 
following;  that  the  eaid  Eliiabctb  Herrey  at 
that  time  reeidcd  in  Condoit-etreety  where  the 
said  Augoetue  John  Herrey,  esqoire,  went  to 
•ee  her  ae  hie  wife  ee? eral  timee,  and  ebe  re- 
eeiTod  him  and  acknowledged  him  to  bo  her 
faiiaband,  bat  they  did  not  poblidyowntbetr 


nacriage,  or  oobabtt  together  ae 

wife:  and  tbia  wae  and  ie  trne ;  and  the  party 

propoOrnt  doth  alledge  and  propoond  atf  before. 

**  5.  Thai  the  eaid  Anguetne  John  Hervey, 
ceqoire,  on  the  38tb  day  of  the  month  of  No- 
▼ember  in  the  eaid  year  1746,  went  to  eea 
agaio,  and  tetnmed  to  Enfflend  in  the  January 
following;  that  the  said  Elizabeth  Herrey 
otberwiae  Cbadleigb  at  that  time  oontinned  in 
Coodatt-etreet ;  but  eome  differences  arising 
between  them  on  account  of  the  conduct  of  the 
eaid  Ebaabcth  Hervey,  they  continued  to  lite 
separate  from  eaoh  other  for  the  future ;  and, 
the  eaid  hanoarable  Aognstus  John  Herrey 
tbereopott  forbore  rieiting  the  said  Elizabeth 
Hervey,  and,  eome  time  in  the  month  of  May, 
1747,  sailed  for  tl^  Mediterranean  sea  in  the 
ehip  called  the  Princessa,  and  continued  abroad 
till  the  month  of  December  in  the  following 
year;  that  from  the  time  they  so  continued  to 
lire  eeparate  as  aforesaid  to  thte  time,  the  said 
Aogosioe  John  Herrey  has  never  risitcfd  the 
said  Elizabeth  Herrey:  and  this  was  and  is 
true ;  sod  the  party  proponent-  doth  atfedge 
and  propound  as  before. 

**  6.  That  all  and  singular  the  premises  were 
and  are  true,  public,  and  notorious,  and  there- 
fore there  was  and  is  a  public  ? nice,  fame,  and 
report,  of  wbicb  legal  proof  being  made,  the 
party  proponent  prays  right  and  justice  to  be 
administered  to  nim  and  his  party  in  the  pre- 
roisee,  and  that  it  may  be  pronounced,  that  the 
eaid  right  hooourable  Augustus  John  Herrey 
and  Elizabeth  Cbudleigh  were  and  are  lawful 
and  wilie.  Geo.  Harris/' 


<<  Consistory  of  London,  Fourth  Session  of 
Micbaelnutt-term,  6tb  IXecember,  1768. 

**  Cbudleigh  against  Hervey. 

BlSHOP^FoUNTAlN. 


**  On  which  day  Biehop,  in  the  name  of  and 
as  lawful  proctor  of  the  bononrMe  Elizabeth 
Chudleigb,  epinster,  and  ae  such,  and  nnder 
that  denomination,  did,  by  all  ways  and  meane 
which  «iay  be  moat  benei^  and  effectual  in 


tbIa  behalf,  and  to  ell  intente  and  porpoeee  is 
law  wbatsoe? en  eay,  alledge,  and  articufaitely 
propomid  as  follows ; .  to  wit : 

^^-l.  That  as  well  before  as  efer  einoe  th« 
pretended  time  of  the  pretended  marriage 
pleaded  and  propounded  by  the  right  honoora- 
ole  Ao|fuetue  John  Hervey,  the  other  par^  is 
tfaie  euit,  to  bare  been  on  or  abont  the  4tii  of 
Augoet  1744,  the  eaid  boooundile  Elizabeth 
Chodleigh  bee  alwaye  peeeed  ae  a  eingle  wo- 


alwaya  lired  eeparate  and  apart  firom  the  eaid 
right  hononrable  Auguetue  John  Herrey,  with* 
oo't  any  interpoeition,  let,  or  hhidraooe  of  the 
eaid  right  honourable  Aoguetue  John  Herrey, 
and  bath  not  at  any  time  lired  or  cohabited 
with  him,  or  he  wKh  her ;  and  tbie  wee  and  la 
true;  and  eo  much  the  eaid  tight  bonoorablo 
Aoguetue  John  Herrey  well  knowe  end  belierco 
in  hie  conecienee  to  be  true ;  and  the  party 
proponent  doth  alledge  and  propound  erery 
tbiug  m  this  article  contained  jointly  and  se- 
rerally. 

•<  %^  That  in  the  year  of  our  LM  1743,  the 
eaid  Elizabeth  Cbudleigh  wae  admitted  a  maid 
of  honour  to  her  royal  higboese  the  princess  of 
Walee;  and  on  the  death  of  bis  royal  highnesa 
the  prince  of  Wales,  on  or  about  the  17th  of 
April  1751,  ro>admitted  and  continued  maid 
of  honour  to  ber  royal  highness  the  princess- 
dowager  of  Wales,  without  any  let  or  liindranca 
of  the  eaid  right  honourable  Augustus  Joha 
Hervey,  and  rnttb  duriog  tlie  wboJe  of  the  said 
time  contioued  and  now  continues  a  maid 
of  honour  to  her  royal  highness  the  princess- 
dowager  of  Walee,  withoulany  let  ox  biodranco 
of  the  said  right  honourable  Augustus  John 
Hervey:  and  this  was  and  is  true;  and  so 
much  the  said  rigfht  honourable  Angustus  John 
Hervey  knows  and  believee  in  bis  conscience  to 
be  true ;  and  the  party  proponent  doth  alledge 
and  propound  as  before. 

<<  3.  That  in  supply  of  pniof  of  the  premieee 
mentioned  in  the  next  preceding  article,  the 
party  proponent  doth  exhibit  and  hereunto  an- 
nex two  certificates,  and  copies  of  the  entriee 
from  the  treasurer's  office  of  the  priocese- 
dowager  of  Walee,  marked  with  the  lettereA 
and  B,  of  the  admission  of  the  said  Elizabeth 
Chodleigh  ae  maid  of  honour,  and  of  ber  con- 
tinuence  now  in  such  post,  and  prays  that  the 
same  may  be  here  reed,  and  taken  as  if  herein 
ineerted ;  and  doth  alledge  that  the  same  con- 
tain true  copies  of  the  entriee  of  the  eaid  Eli- 
zabeth Cbudleigh  as  maid  of  honour,  and  wae 
and  is  signed  by  Mr.  William  Watte,  depnty« 
treasurer  to  ber  royal  highnees  the  princeee- 
dowager  of  Walee;  and  that  Elizabeth  Chod- 
leigh therein  named,  and  Elizabeth  Chodleigh 
party  in  tbie  suit,  wae  and  is  one  and  the  same 
pereon,  and  not  divers :  and  the  party  proper 
nent  doth  alledge  and  propoond  ae  before. 

•«  4.  That  in  the  year  1763,  the  eaid  Blna^ 
beth  Chodlogh)  io  her  own  Bamjoaa  a  epinaloiv 
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wA  wkfaMl  atty  iaterpoBitMn,  let,  orfaMnoot 
«f  ihe  Mid  right  bonoamble  fLfik%OMism  4 obn 
Her?ey ,  or  bis  being  a  party  tberato  or  any  ways 
«oiicenied  tbtrein,  look  a  lease  of  tbe  right 
koBOurable  lord  Berkeley  of  Strattoa  of  cer- 
tain land  in  Hill-slreet,  ia  tbe  pariah  of  St. 
Geomii  Hanofer-sqoare,  in  tbe  couBtf  of 
MiddhMex,  whereon  the  said  EUvabetb  CbiuU 
Wgh  oaosed  to  be  built  a  house,  wherein  abe 
.  eaotiaued  to  life  for  the  space  of  five  years 
mud  upwards,  and  afterwards  sold  tbe  same  to 
Hugo  BfeyueUi  esfaire»  and  receiTed  thai 
aaoftey  proceedinfj^  ftmB  the  aale  thereof  to  bar 
0WO  use:  and  this  waa  awl  is  true ;  and  tbe 
uarty proponent dotb alledge and  propoundaa 

««  S.  That  to  supply  of  proof  of  the  pre- 
nisaa  meatkiued  in  tne  oezt  preoediiur  artmle, 
Ibe  party  proponent  dotb  estbihit  and  hereunto 
annex  tbe  onginai  lease  of  the  land  afiN^eknea- 
liMied,  dated  the  14lii'of  April  1753,  ciceculed 
by  cbe  said  lord  Berkeley  and  Jobu  PbilUpa, 
'  who)  waa  iolerested  therein,  and  thereby  leased 
la  tbe  said  ElisabelAi  Chudleigb,  spinster^  her 
axecniors,  admiaistntors,  ana  assigns,  ^  tbe 
leroi  of  87  years,  and  marked  with  the  letter 
C,  and  praya  that  the  same  may  be  here  read, 
and  taken  as  if  bereio  inserted;  and  doth  al- 
ledge  that  every  thing  was  so  had  and  done  aa 
ia  therein  contamed ;  and  that  Elisabeth  Chud- 
leigh,  apiaster,  therein  motioned,  and  Eliza- 
beth Cnudleigb,  apinster,  party  in  tbia  cause, 
waa  and  is  one  and  tbe.  same  peraon,  and  not 
divers :  and  tfab  was  and  is  true;  and  the  party 
faoponant  dotb  alledge  and  propound  as  before. 

'<  %.  That  on  the  9d  of  February,  in  tbe 
year  of  our  Lord  1757,  tbe  asid  Elizabeth 
Cbndleigh,spioater,  was  admitted  a  copyboMer 
and  tenant  to  the  dean  and  chapter  of  Weatooin- 
atar  for  the  house  and  hind,  or  pome  part  there* 
of,  wberein  abe  now  lives,  at  Kuigbtabridge, 
in  tbe  county  of  Bfiddlesez,  in  her  own  then 
nnd  now  maiden  name  of  Elizabeth  Ghudleigh, 
and  witboot  any  interposition,  let,  or  hindrance 
of  the  aaid  right  honourable  Auguatus  John 
Harvey,  or  without  bis  being  a  party  thereto 
ar  any  ways  concerned  theroin:  and  this  waa 
and  ui  true ;  and  tbe  party  proponent  dotb  al- 
ledge and  propound  as  before. 

*'  7.  Thptin  aupply  of  proof  of  the  premiaes 
mentioned  in  tbe  next  preceding  article,  the 
party  proponent  doth  exhibit  and  hereunto  an*, 
nex,  and  praya  may  be  hare  read  and  taken  as 
if  herein  inserted,  a  cony  of  tbe  court-roll  of 
tbe  aaid  Elizabeth  Chodieigh*s  beio^  admiited 
tenant  to  the  premises  meatieaed  in  tbe  next 
Mecedioff  artiole«  and  marked  with  the  letter 
D;  and  that  Elizabeth  Ghudleigh  therein 
a^ntioned,  and  Elizabeth  Clmdleigb  party  in 
tbia  cauae,  waa  and  is  one  and  tbe  same  person, 
and  not  divers :  and  tbe  party  proponent  doth 
aWsga  and  propound  as  before. 

«*  B.  That  in  the  year  of  our  Lord  176S,  tbe 
oid  Elizabeth  Obodleigh,  apinster,  tfanaacted 
bosinem  with  John  Butcher  m  her  own  osaiden 
naoM  of  Chudleigb,  and  took  a  lease  from  tbe 
paid  Mr*  Bntefaer  »f  ceatain  landa  aitantt  in  aba 
4 


[S8t 

of  Kewingtan,  in  the  county  of  Middle 
sex,' and  tbia  without  any  interposition,  let,  or 
bindraace  of  tb&  said  ngbt  hononmbla  Augua* 
ttts John  Heavny, or bia beinj|  apartv  thereto 
or  any  waya  coocemed  therein  %  and  in  anoh 
leaae  the  said  filizabetb  Ghudleigh  waa  dn« 
scribed  by:the  name  of  Elizabetb  Ghudleigh  t 
and  this  Waa  and' IS  true ;  and  tbe  party  •propo- 
nent doth  alledge  and  propound  ak  Wore. 

'^  d.  Thatin  aftpply  offroof  of  the  premisea 
mentkinad.  in  tbe  next  preceding  arude,  tbn 
party  praponant  delh  exhibit  and  hereunto  an- 
nex, and  praya  may  be  bere  read  and  taken  aa 
if  therein  inaerted,  the  aaid  lease  meationed  in 
tbe  preceding  article,  end  marked  with  tbe  let^ 
ter  £ ;  and  dath  alledge  that  every  thing  waa 
so  bad  and  done  as  tbereia  is  contained  ;  and 
that  Elizabeth  Ghudleigh  therein  named,  and 
Elizabeth  GbudJeigh,  .spinster,  party  in  tbia 
cause,  was  and  is  one  and  tbe  mme  peraoa,  and 
not  divem :  and  tbia  waa  and  is  tnse  ;  and  the 
party  propoaent  dotb  alladga  and  propound  aa 
before. 

"  10.  That  Mra.  Ann  Baumer,  tbe  aunt  of 
the. said  Elizabeth  Ghudleigh,  spiniter,.  the 
party  proponent,  and  who,  in  tbe  aeooml  arti- 
cle of  the  pretended  allegation  admitted  on  the 
part  of  tbe  mid  right  honourable  Augastos  John 
Hervey,  ia  pretended  to  ba;ve  been  present  at 
tbe  pretended  marriage  pleaded  by  tbe  said 
Au|rustus  Jabn  Hervey,  did,  in  the  year  1763, 
write  a  letter  with  her  own  band  to  tbe  said 
Elizabeth  Ghudleigh,  spinster,  wberein  she  ad- 
dreases  her  aa  a  aiagle  womaa,  therein  criKng 
her  •  dear  Mrs.  Ghudleigh ;'  and  aUio  in  or 
about  the  year  foUowtnpr  did  make  her  last  will 
and  testament^  and  codicil,  tbeoodieil  not  dated, 
but  the  will  bearing  date  tbe  lltb  day  of  June 
1763,  and  both  will  and  oadicil,  aa  wall  as  the 
letter  aforesaid,  are  of  tbe  band*writing  of  the 
said  Airs.  Ann-Hanmer,  and  ao  known  to  be  by 
persons  who  have  seen  ber  write  and  snbacrilie 
ber  name  ta  wrttiaga,  pad  are  well  acquainted 
with  her  manner  sind  character  of  hand- writ- 
ing ;  and  in  whicb  will  and  oodidi,  proved  in 
the  prerogative  court  of  Gaaterbury,  and  now 
remaining  in  tbe  legiatry  thereof,  tbe  aaid  Mrs. 
Hanmer  bath  by  tbe  will  given  a  silver  sugar- 
urn  and  apoon,  and  by  ber  codicil  bath  giren 
and  bequeathed  a  legacy  of  lOOi.  to  tbe  said 
Elizabeth  Ghudleigh,  by  the  oanae  and  deacrip- 
tion  of  the  hoaonrahle  Mra.  Elizabeth  Ghud- 
leigh :  and  tbia  was  and  ia  true ;  and  the  party 
proponent  doth  alledge  and  propound  as  before. 

**  11.  That  in  aupply  of  proof  of  tbe  premiaea 
mentkmed  in  the  next  preceding  article,  the 
party  propounding  dotb  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken 
as  if  herein  inserted,  the  said  letter  marked  with 
the  letter  F,  bsKinning  thus ;  *  8unning*hill, 
« August  tbe    14tb-*63.     Dear  Mrs.  Chud- 

*  leigh,'  and  ending,  *  I  am,  d.*ar  Madam,  your 
<  sincere   well-wiSier    and    bumble   aervant, 

*  A.  Hanmer;'  and  also  doth  exhibit  a  copy  of 
the  aaid  will  and  codicil  of  tbe  said  Mm.  Han- 
Bser,  marked  with  letter  G ;  and  dotb  aHedga 
thai  Mrs.  Hanmary  cbe  aunt  of  the  furty  pnn 
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Moeot,  wbo  wrote  the  said  letter  Jo  the  raid 
Bin.  ChiHUeigh,  and  who  made  the  raid  will 
and  oodicilf  aod  Mrs.  Hanmer,  whom  the  aatd 
right  hoooarable  Augustus  Jobo  Hervey  pre- 
toods  to  have  been  a  witness  to  his  pretended 
marriage,  was  and  is  one  and  the  rame  person, 
and  not  divers ;  and  that  Mrs.  Chndleigh  men- 
tioned in  the  said  letter,  and  the  honourable 
Mrs.  Elizabeth  Chndleigh  mentioned  in  the 
aaid  last  will  and  codicil,  and  Elizabeth  Chod- 
ieigh,  spinster,  party  in  this  cause,  was  and  is 
the  nme  person,  and  not  di?ers :  and  this  was 
and  is  true ;  and  the  party  proponent  doth  al- 
lege and  propound  as  before. 

^  19.  That  Mr.  Merrill,  at  whose  house  the 
said  right  honourable  Augustus  John  Hervey , 
hath  blended  the  sanl  pretended  marriage  to 
bave  neen  solemnized,  wrote  two  letters  with 
his  own  hand,  and  sent  them  by  the  post  to  the 
said  Elizabeth  i^hudleigh,  party  in  this  cause, 
wherein  he  addresses  her  as  a  single  woman, 
the  said  letters  being  dated  Nov.  Ist,  1765,  and 
Nov.  3d,  1765,  written  in  one  sheet  of  paper, 
and  superscribed  or  directed  thus ;  <  To  the 
« honourable  Mrs.'  Elizabeth  Cbudleigh,  at 
'  Cbalmington,  near  Dorchester,  Dorset ;'  and 
in  the  letter  of  the  Sii  of  Nov.  1765  are  these 
words,  to  wit;  *  I  have  added  your  christian 
'  name  to  your  surname  in  the  direction  of  this, 
'  lest  the  word  honourable  should  not  be  soffi- 

<  dent  to  prevent  a  blunder,  and  the  letter 

*  should  be  given  to  Mrs.  Chudletgh.    I  bave 

*  met  with  so  many  and  such  gross  blunders, 
«  that  I  think  I  can  never  enough  guard  against 

*  tbem  ;*  and  the  party  proponent  doth  allerlge, 
that  by  these  words,  «  should  be  given  to  Mrs. 

*  Chudleigb,*  was  meant  Mrs.  Chndleigh,  at 
Cbalmington,  aunt  to  the  said  Elizabeth  Chud- 
leigh,  the  party  proponent,  at  whose  bouse  she 
then  was :  and  this  was  and  is  true ;  and  the 
party  proponent  dJth  allege  and  propound  as 
before.  - 

*•  13.  That  in  supply  of  proof  of  the  pre* 
mises  in  the  next  preceding  article  mentioned, 
tbe  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken 
as  if  herein  mserted,  the  said  two  letters  men- 
tioned in  the  next  preceding  article,  the  first 
narked  with  the  letter  fJ,  beginning  thus, 
•LaiDStone,  November  the  1st,  1765.  Dear 
'  Madam,  though  I  have  nothing  particular  to 

*  write    to    you   open,'    and   ending  thus, 

*  Though  had  1  mentioned  it  to  them,  Mrs. 

*  Kelly's  and  Mrs.  £lstop*s  would  not  have 

*  been  wanting.  I  am,  dear  Madam,  your 
«  most  obedient  hnmble  servant,  Jjohn  Merrill ;' 
aiKLthe  other  letter,  marked  with  the  letter  I, 
bmnning  thus,  *  November  Sd,  1765.    Dear 

*  Madam,  the  above,  as  you  see,  was  intended 

*  to  go  by  the  last  post,'  and  ending  thusi  *  that 

*  I  think  I  can  never  enough  guard  against 

<  tbem.    I  am,  dear  Madam,  your  mostohbr 

*  dient  humble  servant,  John  Merrill  ;*  aod  the 
party  proponent  doth  alledge  aod  propound 
that  the  whole  body,  subscriptions,  and  suuer* 
scription  of  the  said  letters  were  and  are  of  the 
proper  hand-writing  sad  euhscriptiga  of  tba 


laid  John  Merrill,  and  so  known  and  believed 
to  be  by  persons  wbo  are  well  acouainted  with 
his  manner  and  character  of  hano- writing  and 
subscrintion  ;  and  that  by  the  words,  <  I  hava 

*  addea  your  christian .  name  to  your  snrnama 

*  in  the  direction  of  this,'  was  meant  and  in- 
tended tbe  christian  and  surname  of  Elizabeth 
Chudleigh  the  party  in  this  suit ;  and  that  tba 
honourable  Mrs.  fifisabeth  Chudleigh  men- 
tioned in  the  said  souerscription,  and  the  ho- 
noorable  Elizabetii  Chndleigh  party  in  this  suit, 
was  and  is  one  aod  the  same  person,  and  not 
divers :  and  this  was  and  is  true ;  and  the 
party  proponent  doth  allege  and  propound  as 
before.    . 

'<  14.  That  the  said  Mr.  Merrill  hath  •!•<>  / 
in  and  by  his  last  will  and  testam^t,  bearing 
date  the  first  day  of  January  1767,  proved  in 
the  prerogative  court  of  Canterbury,  and  now 
remaining  in  the  registry  thereof,  given  and 
bequeathed  a  legacy  or  legacies  to  the  raid 
Elizabeth  Chudleigh,  spinster,  party  in  this 
suit,  by  her  then  and  now  maiaen  name  of 
Elizabeth  Chndleigh :  and  this  was  and  is 
true ;  and  the  party  proponent  doth  allege  and 
propound  as  belbre. 

'*  15.  That  in  supply  of  the  premises  men-* 
tioned  in  the  next  preceding  article,  the  party* 
proponent  doth  exhibit  and  hereunto  annex, 
and  prays  may  be  here  read  and  taken  as  if 
herem  inserted,  a  copy  of  the  clause  of  the  will 
of  the  said  Mr.  Merrill,  marked  with  the  letter 
K ;  aod  doth  allege  that  Mr.  Merrill  at  whose 
house  the, protended  marriage  pleaded  by  tba 
said  right  honourable  Augustus  John  Hervey 
is  said  to  have  been  solemnized,  and  Mr.  Mer- 
rill who  made  the  raid  will,  was  and  is  one  and 
the  same  person,  aod  not  divers ;  and  that  tba 
honourable  Elizabeth  Chudleigh  mentioned  in 
the  raid  will,  and  the  honourable  Elizabeth 
Chudleigh,  spinster,  party  in  this  suit,  was 
and  is  also  one  and  the  rame  person,  and  not 
divers :  and  this  was  and  is  true ;  and  the  party 
proponent  dbth  allege  and  propound  as  before. 

"  16.  That  in  the  year  of  our  Lord  1766^ 
the  raid  Elizabeth  Chudleigh  borrowed  of  Mr. 
John  Druromond,  a  banker,  at  divers  times,  on 
mortgage  and  bond  security,  in  her  own  name, 
and  without  any  interposition,  let,  or  hindranc^^ 
of  the  said  right  honourable  Augtistus  John 
Hervey,  or  his  being  a  party  thereto,  or  his 
being  any  ways  concerns  therein,  the  sum  of 
.5,160(.  and  gave  the  said  Mr.  Drummond  a 
bond  for  1,000/.  part  thereof,  in  her  then  and 
now  maiden  name  of  Elizabeth  Chudleigh, 
and  also  mortgaged  certain  premises  situate  in 
the  manor  of  Rnightsbridge,  in  the  county  of 
Middlesex,  in  her  said  then  and  now  maiden 
name  of  Elizabeth  Chudleigh,  unto  the  raid 
Mr.  Drummond,  for  the  repayment  of  the  sum 
of  4,160/.  to  the  said  Mr.  Drummond,  as  will 
appear  by  the  original  bond  and  mortgage-deed 
now  in  the  custody  or  power  of  the  raid  Mr. 
Drummond,  to  which  she  refers;  and  tba 
party  profionent  doth  allege  that  Elisabeth 
Chudleigh  mentioned  in  the  raid  bond  and 
mortga^ftd,  aod  EliMbetb  Chttdleigh|Spia« 
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Iter,  party  in  this  tait,  w«s  and  is  one  and  the 
aame  person,  and  not  difers:  and  this  waa  and 
is  true ;  and  the  party  proponent  doth  allege 
and  propound  as'before. 

»•  ir.  That  in  supply  of  proof  of  the  pre- 
mises meutioned  in  the  next  ^reoedine  article, 
the  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  mav  be  here  read  and  taken 
as  if  herein  inserted,  the  counterpart  of  the  said 
mortgagee- deed,  dated  the  18th  of  April  1766, 
marked  with  the  letter  L ;  and  doth  allege  and 
propound  that  the  same  was  and  is  the  coun- 
terpart of  the  said  mortgage-deed  remaining  in 
the  custody  or  power  of  the  said  Mr.  Drum* 
mond,  as  mentioned  in  the  next  preoediuj^  ar- 
ticle ;  and  that  £Iizabeth  Cbudieigh  mentioned 
in  the  said  .bond  and  mortgage- deed,  and  Eli- 
sabeth Chudleigb,  spinster,  party  in  this  suit, 
was  and  is  the  same  person,  and  not  di?ers: 
and  this  was  and  is  true ;  and  the  party  prupo- 
■ent  doth  allege  and  propound  as  before. 

"  18.  That  in  the  month  of  February  in  the 

J  ear  of  our  Lord  1765,  and  in  the  month  of 
une  1768,  the  said  Elizabeth  Chudleigb,  spin- 
■ter,  borrowed  of  Mr.  William  Field,  of  the 
Inner-Temple,  attorney  at  law,  several  sums 
of  money,  to  the  amount  of  the  sum  of  l,900iL 
or  thereabouts,  for  which  she  gave  to  the  said 
Mr.  Field,  as  security,  two  bonds  in  her  own 
same  of  Elizabeth  Chudleigb,  without  the  in- 
terposition, let,  or  hindrance  of  the  said  Au- 
gustus John  Hervey,  or  without  his  being 
party  thereto,  or  any  ways  concerned  therein : 
and  this  was  and  is  true ;  and  the  party  pro- 
ponent doth  allege  and  propound  as  before. 

"  19.  That  on  or  about  the  85th  of  February 
1756,  administration  pf  the  goods,  chattels, 
and  credits  of  Harriot  Chudleigb,  late  of 
Windsor- castle,  in  the  county  of  Berks,  widow, 
deceased,  the  mother  of  the  said  Elizabeth 
Chudleigb,  party  in  this  suit,  was  granted  to 
the  said  William  Field,  as  the  attorney  and  for 
the  use  and  benefit  of  Elizabeth  Chudleigb, 
described  in  the  said  administration,  and  in  the 
records  of  the  prerogative-coort  of  Canterbory, 
by  the  name  and  description  of  Elizabeth 
Chudleigb,  spinster,  tbe^  natural  and  Uwful 
daughter  and  only  child  of  the  said  Harriot 
Chudleigb  deceased,  without  the  interposition, 
let,  or  hindrance  of  the  said  right  honourable 
Augustus  John  Hervey,  or  witKoot  bis  being 
party  thereto,  or  any  ways  concerned  therein : 
and  this  was  and  is  trpe ;  and  the  party  propo- 
nent doth  allege  and  propound  as  before. 

'*  40.  That  in  supply  of  proof  of  the  pre- 
mises in  the  next  preceding  article  mentioned, 
the  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken 
as  if  herein  mserted,  a  copy  of  the  admrnistra*- 
tion-act  entered  on  record  m  the  said  preroga- 
tive-court of  Canterbury,  and  signed  by  the 
deputy-registrars  of  the  said  court,  or  one  of 
them,  marked  with  the  letter  M  $  aad  doth  al- 
lege that  Elizabeth  Chudleigb,  apinster,  tbere- 
b  mentioned,  and  Elizabeth  Chodleigh,  spin- 
ster, party  in  this  cause,  was  and  b  one  and 
|be  same  person;  and  this  was  and  is  tme; 


and  the  party  proponent  doth  alk|;e  and  pro* 
pound  as  before. 

'•  SI.  That  the  said  Mr.  William  Field,  m 
the  attorney  of  the  said  Elizabeth  Chudleiffh, 
and  by  virtue  of  a  letter  of  attorney  from  her 
for  that  purpose,  given  in  her  name  of  Eliza- 
beth Chudleigb  to  him,  used  to  receive  her  sa- 
lary as  maid  of  honour,  without  any  interpoai- 
tioo,  let,  or  hindrance  of  the  said  right  bo« 
nourable  Augustus  John  Hervey:  and  thia 
was  and  is  true ;  and  the  party  proponent  doth 
allege  and  propound  as  before. 

"  SS.  That  on  or  about  the  fifth  day  of  Maj 
1766,  the  said  Elizabeth  Chudleigb,  party  in 
this  suit,  presented,  in  her  own  name  of  Eliza- 
beth Chudleigb,  by  virtue  of  a  presentatioa 
S'  rned  by  her  for  tnat  purpose,  the  reverend 
r.  John  Julian,  junior,  to  the  living  of  Hart- 
ford, in  the  county  of  Devon,  who  was  in  vir- 
tue of  the  said  presentation  duly  instituted  and 
inducted  to  the  said  living,  without  any  inter- 
position, let,  or  hindrance  of  the  said  right  ho* 
nourable  Augustus  John  Hervey,  or  his  being 
a  party  thereto,  or  any  ways  concerned  therein : 
and  tnat  this  was  and  is  true ;  and  the  party 
proponent  doth  allege  and  propound  as  before. 

'*  23.  That  in  supply  of  the  proof  of  the  pre- 
mises mentioned  in  the  said  next  preceding 
article,  the  party  proponent  doth  exhibit  and 
hereunto  annex,  and  prays  may  be  here  read 
and  taken  as  if  herein  inserted,  an  autbentie 
copy  of  the  said  presentation  marked  with  the 
letter  N,  sifined  by  and 

also  a  certificate  of  the  institution  of  the  said 
reverend  John  Julian  to  the  said  rectory  of 
Hartford,  sjgoed  by  Richard  Burn,  notary- 
public,  secretary  to  the  lord  bishop  of  Exeter, 
and  marked  with  the  letter  O ;  and  doth  al- 
ledge  that  Elizabeth  Chudleiffh  mentioned  in 
tne  said  presentation  and  certificate,  and  Eliza- 
beth Chudleigb  party  in  this  cause,  was  and  ia 
one  and  the  same  person,  and  not  divers:  and 
this  was  aad  is  true ;  and  the  party  proponent 
,doth  allege  and  propound  as  before. 

"  S4.  That  the  said  Elizabeth  Chudleigb,  for 
many  years  subsequent  to  the  pretended  time  of 
the  pretended  marriage  aforesaid,  kept  a  current 
account  of  cash  with  the  bank  of  England  in  ber 
name  of  Elizabeth  Chudleigb,  and  as  a  aingle 
woman ;  and  also  in  all  common  as  well  as  other 
occurrences  of  boyings  and  selliogs,  and  other 
money  matters,  whenever  occasion  happened, 
the  said  Elizabeth  Chudleigb,  spinster,  party 
in  this  suit,  hath,  as  well  before  as  ever  since 
the  m^tended  time  of  the  pretended  marriage 
pleaded  by  the  said  right  honourable  Augustus 
John  Hervey,  constantly  in  ber  own  nam^  of 
Elipbeth  Chudleigb,  smuster,  tranaacted  such 
businesa,  by  paying  and  receiving  money,  giv- 
ing and  taking  receipts  for  the  same,  hiring 
and  discharging  ^rvants,  and  on  all  other  oc- 
casHMiB,  without  the  iuterposition,  let,  or  hin- 
drance of  the  said  right  hoaoorable  Auguatns 
John  Hervey,  or  his  being  any  ways  concerned 
therein:  and  this  was  and  ia  true;  and  the 

Erty  proponent  doth  alledge  and  propound  as 
fore. 
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35.  That  all  and  lingular^  the  premiMs 
aadi  are  tnia,  an^  to/orth. 

«  Arth.  Collier. 

«*  PbT.  CALyBRT. 

, "  Wm.  Wynne.*' 

<'  Chudleigh  a^inst  Hervet.— Sentence  read 
aod  promulij^  the  10th  of  February  1769. 

^  Id  the  name  of  God,  amen.  We  John 
Betteawortfa,  doctor  of  laws,  vicar^  general  of 
the  right  reverend  father  in  God  Richard/  by 
divine  penntMion,  lord  bishop  of  LomJon,  and 
fifficial  principal  of  the  consistorial  and  episco- 
pal eoort  of  London,  having  seen,  heard,  and 
midentoad,  and  fully  snd  maturely  discussed 
the  RBcrita  and  cireomstsnoes  of  a  certain  caase 
of  jaetitation  of  marriage  which  was  lately 
CMitroverted,  and  as  yet  remains  undetermined 
before  ns  in  judgment,  between  the  honourable 
Elisabeth  Gbodkrigh,  of  the  parish  of  St.  Mar- 
garet, Westminster,  in  the  county  of  Middle- 
aevt  spinster,  the  party, agent,  and  complainant, 
of  the  one  part,  and  the  right  honourable  An- 
gnsitiis  John  Hervey,  of  the  parish  of  St:  James, 
WcstflBinsler,  in  the  county  of  Middlesex  and 
diooBse  of  London,  bachelor,  falsely  calling 
faioiaelf  the  hosband  of  the  said  hononmble 
BKaabeth  Chudleigh,  the  party  accused  and 
complained  of,  on  the  other  part  %  and  we 
rightly  and  duly  proceeding  therein,  and  the 
Htfties  aforesaid  lawftilljr  appearing  before  us 
by  their  proctors  respectively,  and  the  proctor 
of  the  said  honodraUe  BNsabeth  Chudleiffh 
praying  sentence  to  be  given  and  justice  to  be 
done  to  his  parbTi  and  the  proctor  of  the  said 
right  hcttonrabfai  Aogustda  John  Hervey  also 
earnestly  praying  sentence  and  justice  to  be 
dose  to  his  said  party ;  and  we  having  care- 
fhlly  looked  into  and  duly  considered  of  the 
Whole  proceedings  had  and  done  before  ns  in 
the  said  cause,  and  observed  by  law  what  ought 
to  be  observed  in  this  behalf,  have  thought  fit 
and  do  thus  think  fit  to  proceed  to  the  givrag 
and  proml^ng  our  definitive  sentence  or  final 
decree  in  thv  same  cause,  in  manner  and  form 
folh>wmg(to  wit:) 

**  Fbrasmoch  as  by  the  ads  enacted,  alli^- 
ed,  exhibited,  propounded,  proved,  and  confess- 
ed in  tbfa  cause,  we  have  found  sud  clearly  dis- 
covered, that  the  proctor  of  the  said  honourable 
Blisabeth  Chudleigh  hath  fully  and  sufficiently 
foauded  and  proved  his  intention  deduced  in  a 
eertaio  Kbel  and  allegation  aod  other  pleadings 
aod  exhibits  ^ven  in,  exhibited,  and  admitted 
on  her  behalf  m  this  same  cahse,  and  now  re- 
maining in  the  registry  of  this  court  (which 
libel  aod  allegation  and  other  pleadings  and 
exhibits  we  take  and  will  have  taken  as  if  here- 
in repeated  and  inserted  for  us  to  pronounce  as 
hemoafler  we  shall  pronounce ;)  and  that  no- 
thing,  at  least  effectual  in  law,  hath  on  the  part 
aadbehalfofthesaid  right  honourable  Aogus* 
tus  John  Hervey  been  excepted,  deduced,  ex- 
hibited, propounded,  proved,  or  confessed  in 
this  eame  cause,  which  nsay  or  ought  in  any 
wine  10  defeat,  prejudice,  or  weaken  the  inten- 
tiea  of  the  aaid  hoBonrahto  Slindictb  Chnd- 


teigh  deduced  as  aforesaid;  and  particularly 
that  the  said  right  honourable  Au{^u8tui<  John 
Herve^jT  hath  totally  failed  in  the  proof  of  his 
allegation  tpven  in  and  admitted  in  this  canse, 
whereby  he  pleaded  and  propounded  a  pre- 
tended marriage  to  have  been  solemnized  be- 
tween him  and  the  said  honourable  Elizabeth 
Chudleigh,  spinster:  snd  therefore  we  John 
Bettesworth,  doctor  of  laws,  the  judge  afore- 
said, first  calling  upon  God  and  setting  him 
alone  before  our  eyes,  and  having  heard  counsel 
in  this  cause,  do  pronounce,  decree,  and  de« 
dare,  that  the  said  honourable  Elizabeth  Chud- 
leigh, at  and  during  all  the  time  metitioned  in 
the  said  libel  given  in  and  admitted  io  this 
cause,  and  now  remaining  in  the  regfistry  of 
this  court,  was  and  now  is  a  spinster,  and 
free  from  all  matrimonial  contracts  or  es- 
pousals (as  far  as  to  us  as  yet  appears) 
■sore  espfrcially  with  the  said  right  hononr- 
able  Augustus  John  Hervey;  aod  that  the 
said  right  honourable  Augustus  John  Hervey, 
notwithstanding  the  premises,  did  in  the  years 
and  months  libellste,  wickedly  snd  malici- 
ously boast  and  publicly  assert  (though  falser 
ly^  that  he  was  contracted  in  marriatee  to  tho 
said  honourable  Elizabeth  Chudleigh,  or  that 
they  were  joined  or  contracted  together  in  mn- 
trimony :  wherefore  we  do  pronounce,  decree, 
and  dedsre,  that  perpetual  silence  mu&t  and 
ought  to  be  imposed  and  enjoined  the  said  right 
honourable  Augfustus  John  Hervey  as  to  the 
premises  libellste,  which  we  do  impose  and  en* 
join  him  by  these  presents ;  and  we  do  decree 
the  said  right  honourable  Augustus  John  Her- 
vey to  be  admonished  to  desist  from  his  boast« 
iog  and  asserting  that  he  was  contracted  to  or 
joined  with  the  said  honourable  Elizabeth 
Chudleigh  in  matrimony  as  aforesaid  ;  and  wO 
do  also  pronounce,  decree,  and  declare,  that 
the  said  right  honourable  Augustus  John  Her" 
vey  ought  by  law  to  be'  condemned  in  lawful 
expences  msde  or  to  be  made  in  this  cause  on 
the  part  and  behalf  of  the  said  honourable  Eli- 
zabeth Chudleigh,  to  he  paid  to  the  said  Eliza- 
beth  Chudleigh  or  her  proctor;  and  accord- 
ingly we  do  condemn  him  in  such  expences, 
whkh  we  tax  at  and  moderate  to  the  sum  of 
100/.  of  lawful  money  of  Great  Britain,  besides 
the  expence  of  a  monitk>n  for  payment  on  this 
behalf  by  this  our  definitive  sentence  or  final 
decree,  which  we  read  and  promulge  by  these 
presents.  J.  BBmswoirra. 

"  Arth.  Collier. 

•*  Put.  Calvbrt. 

"  Wm.  Wtnhb." 
*<  This  sentence  was  read,  promulged,  and 
given  by  the  within-namfd  the  vicar-general 
aod  official  principal  on  Friday  the  10th  day 
of  February  in  the  year  of  our  Lord  1769,  in 
the  dining-room  adjoining  to  the  commoo-hal 
of  Doctors  Commons,  situate  within  the  parish 
of  St.  Benedict,  near  Paul's  wharf,  London, 
there  being  then  and  there  present  the  witnesses 
specified  in  the  acts  of  court,  which  f  at- 
test.—MARK  HouuHi  DOtary-publicy  deputy^ 
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Mr.  Wallace.  Yoor  lordtbips  tre  now  po«- 
■cMed  of  a  SeDtence  ^i?en  by  the  Conwstory 
Cloart  of  the  bishop  of  LoodoD  io  a  cause  in- 
■tituted  there  to  try  a  claim  made  by  Mr.  Her« 
Tey  of  marriage  with  the  noble  prisoner;  year 
lordships  6od  by  that  sentence  the  claim  exa< 
mined,  and  the  decree  pronounced  upon  the 
allegratipnsand  the  eridence  gi?en  in  the  cause ; 
by  which*  decree  the  noble  prisoner  at  the  bar 
b  declared  free  from  all  matrimonial  contraets 
«nd  espousals  with  Mr.  Henrey. 

My  lords,  the  noble  prisoner  by  the  indict- 
ment is  charsed,  subsequent  to  this  supposed, 
marriaffe  to  Mr.  Herrey,  to  ha?e  married  the 
late  duke  of  Kingston. 

It  is  for  me  now  to  submit  to  your  lordships, 
that  this  sentence  is  conclusi?e  as  lon^  aa  it  re* 
mains  in  force,  and  that  of  necessity  it  must  be 
received  in  evidence  in  all  courts  and  in  all 
places  where  the  subjept  of  that  marriage  can 
lecome  a  matter  of  dispute. 
.  My  lords,  I  don't  Know  any  court  which 
^tbe  constitution  of  this  kingdom  has  placed  the 
decisions  of  the  riffhts  of  marriage  in  but  the 
ecclesiastical :  I  ^ie?e  it  will  not  be  Contended, 
that  the  common-Jaw  courts  of  this  country 
have  any  such  original  jurisdiction.  Mar- 
riages«roav  Indeed  incidentally  ooroe  to  be  dis- 
cussed and  determined  in  the  courts  of  common 
law,  and  in  many  cases  absolutely  necessary  to 
the  due  administration  of  justice ;  but,  my 
lords,  it  will^  not  be  found,  that  where  the  pro- 
|ier  forum  has  gi?en  a  decision  upon  the  point, 
the  common- law  courts  have  e?er  taken  upon 
themselves  to  examine  into  the  grounds,  or 
at  all  question  the  validity,  of  that  sentence. 

My  lords,  as  far  as  we  have  books  to  resort 
io,  we  6nd  instances  from  the  earliest  times 
down  to  the  present,  where  the  power  of  the 
ecclesiastical  courts  is  in  terms  recognized  bv 
the  common-law  courts,  and  where  their  deci* 
eions  have  been  considered  as  conclusive  upon 
every  question  in  which  they  have  jurisdiction, 
and  especially  in  cases  like  the  present,  par- 
ticularly belonging  to  them. 

My  fords,  I  'don't  know  in  the  common-law 
courts  any  instance  where  the  legality  of  mar- 
riage can  come  directly  in  question,  that  the 
courts  have  decided  upon  it  without  referring  to 
the  bishop,  the  ordinary  of  the  place,  to  cer* 
tify  ;  unless  the  marriage  has  been  decided  by 
a  suit  instituted  in  the  Ecclesiastical  Courts. 

Your  lordships  will  permit  .me  to  refer  your 
lordships  to  those  authorities  of  law  which  are 
to  be  found  in  our  books ;  and  by  the  able  as- 
sistance which  your  lordships'  indulgence  has 
given  the  prisoner  at  the.  bar,  you  will  more 
particularly  have  explained  the  nature  of  the 
jproceedings  in  the  Ecclesiastical  Courts,  how 
lar  and  to  nhat  purposes  in  thosf  courts  they 
are  cpuclusive,  and  where  they  are  open  to 
sach  litigation.  I  shall  beg  to  refer  your  lord- 
shius  to  a  case  reported  by  lord  chief  justice 
Coke,  in  the  fourth  part  of  his  Reports,  by  the 
name  of  Bunting  and  Addiogshall.  -  In  the 
fi7th  year  of  the  reign  of  Elizabeth,  there  was 
A4iiarriage  between  one  Thomas  Tweede  and 


one  Agnes  Addingshall,  and  snbs^uent  to  this 
marriage  a  person  (^  the  name  of  Btin^ng  li* 
belled  against  the  wife  of  Tweede,  claiming 
under  a  pre-contract,  and  the  spiritual  court 
enforced  that  contract:  afterwards,  on  the 
death  of  Bunting,  a  question  arose  between  the 
issue  of  the  second  marriage  and  the  collateral 
relations  of  Bunting ;  the  collateral  relations 
insisting  thst  the  second  marriage  was  stterlj 
void,  bMause  there  bad  existed  a  first  marriage^ 
and  the  husband  living  at  the  time  of  the  se- 
cond. Another  objection  I  shall  state  to  your 
lordships  was,  that  though  it  might  be  oondii- 
sive  between  the  parties,  yet  Tweede  the  first 
husband  beinff  no  party  to  the'  salt,  nor  to  the 
sentence  which  dissolved  the  marriage  betweea 
them  in  the  Ecclesiastical  Court,  it  could  not 
afiect  him,nor.indeed  any  body  but  the  parties : 
the  resolution  of  the  Court  was,  that  he  being 
then  de  facto  the  husband,  though  he  was  not 
a  party  to  the  suit,  nor  in  the  Boclesiastieal 
Court,  yet  the  sentence  against  the  wife  should 
bind  the  husband  de  facto ;  and  ^*  forasmuch 
as  the  cognizance  of  the  right  of  marriage  be- 
longs to  the  Ecclesiastical  Court,  and  the  same 
court  has  given  sentence  in  this  case,  the 
judges  of  our  law  ought  (although  ii  be  against 
the  reason  of  our  law)  to  giro  faith  and  credit 
to  their  proceedings  and  sentences,  and  to 
think  that  their  proceedings  are  consonant  to 
the  law  of  holy  church,  for  *  cuilibet  in  sue  arte 
'  perito  credendum  est  ;*  and  so  the  issue  of  the 
first  marriage,  io  consequence  and  upon  the 
credit  of  the  sentence,  were  oonsidered  as  le« 
gitimste."  My  lord  chief  justice  Coke  has 
also  reported  another  case  0|ion  the  subject  of 
marrisge  in  the  40tb  year  of  mieen  Elizabeth^ 
which  your  lonlships  will  find  in  the  seventh 
part  of  his  Reports,  page  41,  by  the  name  of 
Kenn's  case,  which  is  shortly  this : — Christo- 
pher  Renn,  esquire,  msrried  Elizabeth  Stowell» 
and  bad^ue  ;  afierwards  the  Ecclesiaslieal 
Court  pronounced  a  sentence  (tfdivoree  betweea 
Mr.  Kenn  and  the  lady,  who  were  not  of  the 
age  of  consent  at  the  time  of  the  marriage ; 
and  in  consequence  of  this  sentence  he  married 
a  second  wife :  the  issue  of  the  first  marriage, 
claiming  the  inheritance,  exhibited  a  bill  in  Sm 
court  of  Wards  of  that  day,  in  order  to  kmve 
the  benefit  of  the  succession  ;  and  offered  \» 
prove,  that  though  the  sentence  had  been  given 
in  the  Ecclesiastical  Couri  on  the  ground  of 
his  father  and  mother  being  within  the  age  of 
consent,  yet  that  they  were  above  the  age  of 
consent ;  tliat  in  truth  they  had  cohabited  to- 
gether for  eight  or  nine  years,  and  had  issae 
of  that  marriage.  There  could  be  UjS  doubt,  if 
the  matter  was  open  to  examioatioo,  that  lihe 
first  marriage  was  effectual ;  for  in  tb^  first 
pbce,  the  parties  were  above  the  age  of  con- 
sent, and  if  they  had  been,  under  the  ege  of 
consent,  yet  their  cohabitation  logether  nUer 
that  age,'  aud  more  especially  as  they  hadisiue» 
would  have  bee^  sufficient  to  establish  the  mar- 
riage. ,  It  was  argued  too,  that  it  was  sfMO  to 
examination,  because  both  the  statute  and  eooi- 
men  lair  jsf  the  ceuntry  take  notice  of  tlifinf# 
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of  eonftnt ;  ind  therefore  It  was  equally  oom- 
peleotto  a  court  of  eoiDmon  law  to  examitie 
lato  tlieqoeatioo,  as  to  an  Eoclesiaatical  Court. 
It  was  further  urged,  that  the  qaestion  related  to 
an  inberilanceof  which  the  Beelesiastical  Court 
hftd  DO  jurisdiction  or  controul,  and  therefore 
it  was  a  question  |»roperly  before  a  court  of 
ooflDOkon  law :  but  the  Cionrt  then  conceived 
tbemselTes  so&r  bound  by  the  decision  of  the 
EocMttstical  Court,  thouf|rh  founded  on  false 
SDgfgestioOy  that  they  held  the  plaintiff  in  that 
cause  not  entitled  to  any  relief. 

BIy  lords,  I  hBg  leave  to  trouble  your  lord- 
ships with  (he  words  of  the  Court  upon  that 
sabiect:  after  stating  the  reasons,  the  book 
proceeds: 

*•  Butit  was  resolved  by  all  the  justices"  (for 
it  was  a  reference  to  the  two  chief  justices,  to 
two  other  justices,  to  the  chief  baron,  and  two 
other  barons)  ''  that  the  sentence  should  eon- 
elude  as  long  as  it  remained  in  force."  And, 
my  lords,  the  reasons  given  are,  **  that  the  ec- 
clesiastieal  judge  has  sentenced  the  contract 
and  marriage  to  be  void  and  of.  no  effect ;  and 
sithengh  they  were  of  the  age  of  consent,  yet 
if  the  ordinal  contract  was  void  and  of  no  ef- 
fect, then  there  was  just  cause  of  divorce ;  and 
if  the  marriage  bad  been  within  the  age  of 
consent,  the  ecclesiastical  judge  is  judge  as 
wen  of  the  assent  as  of  the  first  contract,  and 
what  shall  be  a  sufficient  assent  or  not ;  and  al- 
though the  ecclesiastical  judge  ahews  the  cause 
of  his  sentence,  yet  forasmuch  as  he  is  judge 
of  the  original  matter,  that  is  of  the  lawfulness 
of  the  marriage,  we  will  never  examine  the 
canse^  whether  it  be  true  or  false ;  for  of  things 
the  cogniasance  whereof  belongs  lo  the  Eccle- 
siastical Court,  weoo^ht  to  give  credit  to  their 
sentences,  as  they  give  to  the  judgments  in 
onr  courts." 

Your  lordships  find  here  a  dase  where,  ac- 
cording to  the  facts  stated,  there  was  no  doubt 
of  the  validity  of  the  first  roarriajfe,  and  of  the 
legitimacy  of  the  issue  claiming  m  that  cause; 
and  if  there  had  been  no  sentence  of  the  Ec- 
clesiastical Court,  no  doubt  could  have  existed 
of  the  right  of  succession :  but  the  sentence  in 
the  Beelesiastical  Court  having  interposed,  the 
court  of  common  law  conceived  themselves  ab- 
8oio.tely  bound,  nay,  that  they  had  no  ri^ht  to 
loolc  into  the  cause  of  that  sentence,  for  it  was 
a  matter  originally  of  ecclesiastical  jnrisdiction, 
and  th^  must  give  faith  and  credit  to  the  sen- 
tence of  the  ecclesiastical  judge  in  that  cause. 
Yoor  tevdsbtps  will  find  that  my  lord  chief 
josticte'  Coke  cited  a  case  so  long  ago  as  the 
92d  of  Edward  the  4th,  where  the  same  doe- 
triae  was  laid  down  in  the  Ecclesiastical  Court 
having  a  complete  and  deoisiva  jurisdiction 
Qpon  this  point. 

My  lords,  these  cases,  from  the  reporter 
and  from  the  judges  who  determined  them, 
the  reporter  being  one,  1  take  to  be  of  the 
bluest  authority,  and  acknowledging  those 
prmciples  which  oeeuv  frequently  in  the  hooks, 
tboogn  not  under  solemn  decisions,  but  as  tlie 
received  opinions,  of,  judges  and  of  lawyers 
from  the  earliest  of  times. 


My  loHs,  I  did  before  mentioD  to  yen^  lord- 
ships a  case  from  Carthew  ;  1  shall  not  state  It 
particularly  now,  but  only  to  the.  point  which 
we  are  now  upon,  that  is,  of  the  sentence  being 
conclusive. 

My  lords,  this  was  not,  as  supposed  in  tho 
argument,  a  niii  priu$  opinion,  which  every 
judge  must  give  with  the  in  formation  he  carries 
with  him,  and  without  the  assistance  of  the 
rest  of  the  judges  of  the  court,  but  a  solenMi 
decision  in  trial  at  bar  in  the  court  of  King's* 
bench  in  the  4th  of  king  WilKam,  when  I  think 
lord  chief  justice  Holt  presided  iu  that  court : 
it  was  too  upon  a  sentence  of '  jactitation  of 
marriage,  which  your  lordships  have  now  be- 
fore you,  which  was  there  held  to  be  conclu- 
sive evidence,  and  that  no  testimony  whatever 
ought  to  be  received  against  it.  Yoor  lordships 
will  take  the  words  of  the  Court  upon  that  oc- 
casion :  <*  upon  the  debate,  the  Court  were  all 
of  opinion,  that  this  sentence  whilst  unrepealed 
was  conclusive  against  all  matters  precedent; 
and  that  the  temporal  courts  must  give  credit 
to  it  until  it  is  reversed,  being  a  matter  of  mere 
spiritual  cognizance." 

Your  lordships  find,  that  in  the  reign  of 
king  William,  that  notion  which  had  from  all 
time  prevailed  was  as  strong  as  ever,  and  that 
the  judges  of  the  court  of  King's-bench,  in 
which  it  was  tried,  were  all  clearly  of  opfnioo» 
that  a  case  lika  the  present  of  jactitation  of 
marriage  was  conclusive  upon  the  point,  till  it 
was  reversed  or  repealed.   / 

Viy  lords,  the  same  doctrine  is  laid  down  by 
my  lord  chief  justice  Holt,  who  presided  at 
the  trial  of  this  cause,  in  a  esse  reported  in 
Salkeld,  !290,  by  the  name  of  Blackham's  case : 
it  turns  upon  the  riaim  of  property  in  the  goods 
of  a  woman  deceased.  The  plaintiff  proved 
the  goods  to  be  in  his  possession,  and  to  be 
taken  away  by  the  defendant.  Against  this 
claim  of  the  plaintiff,  the  defendant  shewed 
that  these  were  the  goods  of  one  Jane  Black- 
ham  in  her  life- time,  and  that  the  defendant 
had  taken  out  letters  of  administration  lo  her, 
and  so  was  entitled  to 4he  goods.  Ufion  this* 
the  plaintiff  proved,  that  some  few  days  before 
her  death  she  was  actually  married  to  him  ; 
and  in  answer  to  that  it  was  insisted,  that  the 
spiritual  court  had  determined  the  right  to  bo 
in  the  delendant ;  for  they  could  not  havo 
granted  administration  to  the  defendant  but 
upon  a  soppositioo  that  there  was  no  such  mar- 
riage ;  and  that  this  sentence  being  s  matter 
within  their  jurisdtetion  was  conclusive,  and 
couM  not  be  gainsaid  as  in  evidence.  Mj^  lord 
chief  jostkse  Holt,  who  was  the  judge  sitliagf ' 
al  Nisi  Priiis,  who  determined  the  Case  I  last 
sited,  says  thus^  **  a  matter  which  has  been 
directly  determined  by  their  sentence  cannot 
be  gainsaid;  their  sentence  is  cOodusiTe  in 
such  cases,  and  no  evidence  shall  be  admitted 
to  prove  the  contrary ;  but  then  it  must  be  in 
point  directly  tried." 

My  lords,  the  sentence  before  yoor  lordsbips 
at  present  is  in  a  cause,  whero  the  object  of  tho 
prosecution  was  to  question  the  claim  of  man* 
riagci  and  where  the  marriage  is  the  point  d^  ' 
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leody  tried  aod  detemiiied  ;  io  lluil  •eoMing 
to  lord  Holt's  opinioD,  if  the  eenteiiee  be'diredl^ 
upon  the  qnesliony  it  it  so  oondaeive,  thai  it  is 
Dotcompcsteot  for  say  conrt  of  common  law  to 
examine  into  the  matter,  or  reoeive  aay  e?i- 
deooe  to  ooatrodict  it. 

My  lords,  these  ara  cases  M  far  as  h«fe  hs^- 
pened  io  the  courts  of  law. 

I  shall  now  trouhle  your  lordships  with  a  case 
delermioed  in  the  House  of  Lords,  under  the 
name  of  Hatfield  and  HatfieM :  it  came  on  he- 
fore  the  House  of  Lords  in  the  year  17S5. 
The  case,  aa  collected  from  the  printed  cases  of 
the  times,  is  thns:*— one  Leonard  Hatfield  mar- 
ried Jane  Porter,  who  had  difierent  names  I 
see  assigned  her,  and  hy  his  will  made  a  pro- 
vision  for  heraa  his  wife.  In  Msreh,  17S0, 
she  filed  a  hill  in  the  court  of  Exchequer,  in 
Ireland,  where  the  subject  of  heri  provision 
lay,  against  Leonsrd  Hatfield,  a  son  by  a  former 
wife,  and  a^inst  a  trustee,  to  have  the  benefit 
of  the  piwntion.  In  January  followipg  the 
defendant,  the  son  and  heir  of  her  husband, 
having  discoTered  that  she  bad  been  before 
married  to  one  Porter,  which  Porter  was  then 
iifiof,  ho  proflored.a  release  of  part  of  the 
provision  from  Porter,  and  filed  a  cross-bill  for 
n  discovery  of  the  marriage,  and  to  stay  the 
proceedings  upon  her  bill.  In  this  cross  Irill 
oe  qoestioneil  her  upon  her  marriage  to  Porter : 
she  denied  that  she  had  ever  gone  by  the  name 
of  Porter ;  but  with  respect  to  a  mairiage  with 
Porter,  she  pleaded  that  she  ought  dot  to  make 
a  discovery,  bcicaose  it  tended  to  criminate  her* 
•elf;  and  being  an  aoonsation  of  bigamy 
nffainst  her,  the  plea  by  the  rules  of  the  court 
of  equity  was  or  course  allowed,  that  court 
never  compelling  persons  to  discover  on  oath 
criases  which  may  be  the  subject  of  prosecution 
■gainst  theomelves. 

Mv  lords,  howev«  by  the  plea  one  pi^y 
Iilainly  disooven,  that  there  was  reason  to  8up« 
pose  she  was  the  wife— indeed  she  knew  it— it 
was  capable  of  proof,  and  would  be  proved  in 
the  cause. 

My  lords,  they  proceeded  to  the  examination 
of  the  witnesses/and  clear  evidence  was  given 
that  this  woman  was  the  wife  of  Porter: 
Porter  himself  had  confessed  it  in  his  answer, 
and  he  had  stated  the  minister  and  the  wit" 
nestea  who  were  present  at  the  marriage ;  ao 
that  be  gave  Hatfield,  the  heir  at  law,  an  op« 
]K>rtunity  of  bringing  direct  proof  of  the  mar- 
riage from  the  very  persons  present  This 
woman,  finding  that  she  would  be  pressed  by 
that  proof,  had  reooorse  to  the  ecclesiaMical 
eoort:  she  instituted  a  snit  against  this  Porter 
of  iaotitaiion  of  marriage,  pending  the  cause ; 
$m  after  depositions  taken,  though  not  pub- 
lished, she  got  Porter  ovefe*  to  her inteivsf.  He 
was  willing  to  defeat  that  release  which  he  htd 
given ;  and  therefose  he  does  not  enter  into 
proof,  but  aptieam  hv  a  proctor  for  form's  sake, 
that  a  judgment  miglit  pass  against  him.  Upon 
this  the  eoelesiastaieal  judge  decreed,  as  in  all 
causes  of  iaotitaiion  they  do  where  they  find 
thailhcre  IS  no  nuiiage,  that  the  paiiy  iibel- 


Itsff  waa  free  from  all  matrhnenial  contracts 
and  espoosals  with  Porter.  In  this  case  P6ner 
had  given  a  release,  as  ber  husband  had  upon 
oath,  in  the  court  of  Exchequer  in  Ireland, 
atatal  the  marriage  with  precision,  even  named 
the  minister  and  the  witnesses  at  the  mar* 
riagci  yet  in  the  ecclesiastical  court  he  iq>peara 
hy  a  proctor,  and  has  sentence  pawed  against 
him,  without  insisting  on  the  marriage  or  any 
defence.  The  court  of  Exchequer  in  Ireland 
received  this  sentence  as  cbnduflrive  agaiust  the 
marriage  with  Porter;  they  conceived  they 
were  bound  to  give  credit  to  the  oCeieBbstical 
conrt.  The  plaintiff  in  the  cause,  knowing  in 
what  manner  he  had  been  deoeiTedi  that  in 
truth  Porter  was  the  husband  .of  this  woomn, 
appealed  to  the  House  of  Lords  in  England. 
The  House  of  Lords  here  conceived,  aa  the 
court  of  Exchequer  had  done,  that  the  matter 
waa  determined  by  a  competent  jurisdiction  ; 
and  vet  your  lordships  see  there  was  firaud  upon 
the  face  of  the  nroceedhiKs,  if  it  had  been  ceo^ 
potent  to  the  Court  to^  hate  entered  into  that 
consideration :  but  the  House  of  Lords  here 
conceived  the  matter  at  an  end  whilst  the  sen* 
tence  remained  in  force,  and  the  decree  of  the 
court  of  Exchequer  waa  affirmed.  Upon  the 
pleading  this  sentence,  the  court  of  Exchequer 
m  the  first  instance,  the  House  of  Lords  in  the 
last,  proceeded  to  determine  the  matter.  It  is 
so  taken  notice  of  by  sir  John  Strange,  in  a 
case  I  shall  presently  mention.  It  is  taken  no* 
tice  of  by  a  very  laborious  compiler  of  the 
law,  Mrl  Viner:  under  his  title  of  Marriage, 
he  mentions  the  groond  of  the  determination 
thus:**the  legality  of  marriage  shall  never  be 
agitated  in  equity,  especially  after  sentence  in 
the  sjiiritual  court  in  a  cause  of  jactitation  of 
marriage,  although  the  proceedings  in  the 
spiritual  court  were  only  faint  and  collusive. 

My  tords,  h  taket&ii  tO  be  a  case  of  the 
greatest  authority,  a  decision  of  the  House  of 
Peers  inthiscoon^,  and  upon  a  point^f  jacti* 
tation  of  marriage,  a  sentence  of  the  same  na* 
ture  with  the  present  before  vour  lordships. 

I  shall  beg  leave  to  trouble  your  lordships 
with  a  case  or  two  misre  upon  the  sobfeet, 
which  are  of  more  modern  times :  one  is  re- 
ported by  sir  John  8traoge  in  the  second  pari 
of  his  Reporta,'960,  under  the  name  of  Clewa 
and  Bathurst.  The  action  was  for  malicionsly 
procuring  the  plaintiff 'a  wife  to  exhibit  artidea 
of  the  peace  against  him,  and  tor  living  with 
her  in  adultery :  the  plaintiff  proved  the  mar* 
riage  by  the  parson  and  a  woman,  and  also  a 
consummation ;  to  enconnler  which,  the  defen« 
dant  produced  esentenoeof  the  consutory  court 
of  London,  in  a  cause  of  jactitation  of  marriage 
brought  by  the  woman  against  the  plaintiff, 
wherein  she  was  declared  free  from  all  contract 
and  perpetnlil  aiteiice  imposed  upon  the  plahi- 
tiff ;  which  aentence  was  pronounced  ainoe  the 
issue  had  been  joined  in  the  cause ;  and  the 
cl^ef  justice  ralsd  this  to  be  eonchisive  evi* 
deuce  till  reversed  by  appeal,  and  the  plaintiff 
was  nott«soited.  Your  knrdships  find  heris  waa 
n  caiue  rightlj  bvoogfat,  dtov  proof  nf- the 
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jDarriagB  nade  at  Ifae  trial  by  the  wiloeaica 
present,  DO  doabtoftbe  fnot,  but  the  produoiioB 
of  a  senteiice  in  the  ecelesiaslioal  court  io  dia* 
nffirmanoe  of  that  marriage;  a  aenleooe  of 
jactiCatioa.  The  chief  juatioe  who  tried  the 
cause  conaidered  the  buaineaa  aa  concluded ; 
that  it  waa  of  oo  coiiae<|oeDce  when  the  decision 
iraa  naade ;  if  the  Qomeot  before  the  trial,  it 
was  epooffby  heiog  by  a  court  haviog  the 
proper  aod  the  sole  jorUdiction  of  the  matter, 
aod  whoae  opinioD  moat  be  decisire ;  and 
therefore,  though  the  cause  had  been  brought 
before  any  suit  ioatituted  in  the  ecclesiastical 
court,  Ibongh  there  was  no  doubt  of  the  foun- 
dation for  that  cause,  yet  the  sentence  is  per- 
mitted to  hare  effect,  and  to  non-auit  that  plain- 
tiff who  bad  been  injured  in  the  manner  the 
case  states. 

My  lords,  there  was  too,  at  the  sane  sittiogt, 
another  case  which  is  reported  in  the  followinff 
page  bv  sir  .John  Strange,  of  Da  Costa  and 
Viua  lieal,  which  w%s  an  action  upon  a  con- 
tract of  marriage,  ptr  verba  defuturo,  bronglit 
by  the  gentleman  against  the  lady,  who  pleaded 
the  uaual  plea  turn  attumpiit.  When  the  plain- 
tiff  bad  opened  his  case,  the  defendant  offered 
io  erideoce  a  sentence  of  the  spiritoal  court  io 
a  cause  of  contract,  where  the  judge  bad  pro- 
nounced against  the  suit  for  a  solemoisation  in 
the  face  of  the  church,  and  declared  Mrs.  Villa 
Real  free  from  aU  contract :  and  the  chief  jus- 
tice held  this  to  be  proper  and  cooclusire  eri* 
denee  ;  that  it  was  a  cause  within  their  juris- 
diction ;  that  the  nature  of  the  contract  was 
properly  examinable  by  them;  and  therefore, 
as  a  pomt  determined,  lie  non-suited  the  plain* 
tiff  in  that  cause,  though  the  plaintiff  there 
opened,  and  was  ready  to  have  proved,  Uie  fact 
of  the  marriage  before  the  court ;  but  the  sen- 
tence having  interposed,  the  court  conceived 
ibey  were  to  pay  that  credit  which  every  court 
before  had  done  in  Westminster-Hall,  which 
all  judges  in  every  age  had  done  to  the  eccle- 
siastical jurisdiction  in  cases  within  their  juris- 
dictldft;  aad  finding  himself  concluded  by 
that,  d^eated  the  plaintiff  of  the  effect  of  this 
suit.  My  lords,  it  was  in  this  case  that  the 
case  of  Hatfield  and  Hatfidd  was  quoted  as  an 
authority. 

My  lords,  these  are  cases  upon  the  rery 
points  of  marriage,  and  many  of  them  your 
lordahipe  find  upon  the  effect  and  force  and  con- 
dusioo  of  a  sentence  similar  to  that  now  under 
consideration,  that  of  a  jactitation  cause.  My 
lorda,  this  has  been  more  recently  and  within 
our  own  memory  understood  to  be  law,  recog- 
nized to  be  law,  and  decided  accordingly,  it 
is  net  long  ago  aince  an  action  was  brought 
agaiiMl  the  honourable  Mr.  Thomas  Hervey, 
by  a  tindeaman,  to  recover  a  debt  for  neces- 
saries Ibund  for  bis  wife.  On  that  trial  the 
marti^ge  was  proved  to  the  satisfaction  of  the 
jury,  nod  thd  defendant  found  liable  to  pay  for 
tbooe  aseeasariea.  Mr.  Hervey  instituted  a 
suit,  io  <be  consistory  court  of"^  the  bishop  of 
Loadaa,  wf  jactitation,  and  he  was  declared 
free  Hmu  at  aapousals  and  contracta  of  mar- 


A.  D.  1776- 

riafe  with  the  lady.  During  the  coDtinuanoe 
of  this  sentence,  though  appealed  from,  another 
creditor  brought  an  action  against  Mr.  Hervey, 
and  had  to  produce  in  evidence  the  same  wit* 
nesscs  who  had  proved  the  case  of  the  other 
creditor  before  any  sentence  bad  been  obtained, 
and  had  auoceeded ;  but  the  learoed  chief  jus- 
tice who  tried  that  cause,  conceived  it  was  not 
then  open  to  examination ;  that  though,  in  the 
first  instance,  when  the  cause  of  the  first  credi- 
tor came  to  be  discussed,  there  was  no  sentence 
in  the  ecelesiaatical  court,  and  of  necessity  the 
court  of  common  law  must  decide  upon  the 
marriage ;  but  there  had  then  intervened  a 
a^tence  in  the  ecclesiastical  court,  which, 
whilst  in  force,  was  conclusive ;  and  of  course 
dismissed  the  plaintiff's  claim ;  and  the  intent 
ef  that  appeal  was  to  suspend  and  reverse  that 
sentence;  yet  while  it  stood  tinreversed  it  waa 
conclusive,  the  fact  of  marriage  was  open  to  no 
examination  in  any  court  whataoever.  This  is 
oolv  an  a&mance  of  the  principlea  of  the  law, 
and  the  doctrine  found  in  the  determinatioDS  of 
a  thousand  cases  which  the  books  furnish. 

My  lords,  it  is  not  pecuUar  to  the  case  ef 
marriage;  it  is  the  aame  in  other  inataneea 
where  the  eccleaiastiGal  courts  have  the  juris- 
diction ;  it  ia  so  in  the  probate  of  wills,  it  is  so 
in  the  granting  of  letters  of  administration :  if 
a  will  is  forged,  if  a  will  is  frandulently  ob- 
tained of  a  personal  estate,  of  which  the  £or 
desiaatical  Court  has  the  jurisdiction ;  if  that 
court  has  granted  a  probate,  it  is  not  open  to 
a  oourt  of  common  law,  it  ia  not  open  to  a 
court  of  equity,  to  enter  into  the  fraud  made 
uae  of  in  obtaining  the  will,  or  to  the  forgery 
committed  upon  a  testator.  1  aball  rofer  your 
lordships  to  a  case  or  two  upon  that  head :  that 
of  Nod  and  Wells,  in  first  Levinx's  Reports 
Sdi,  in  the  19th  of  Idng  Charles  the  Moond : 
it  was  an  action  brought  by  the  executrix  of 
the  husband,  and  upon  the  trial  the  plaintiff 
prodoceU  the  |)robate  of  the  will  in  evidence. 
The  defendant  insisted  the  will  was  forged ; 
and  the  chief  justice  beforo  whom  it  was  tried 
was  of  opinion,  he  could  not  give  such  evidence 
directly  against  the  seal  of  the  ordinary.  In  any 
thinga  within  his  jurisdiction :  upon  which  a 
case  was  made  for  the  opinion  of  the  court, 
and  a  verdict  was  for  ihe  plaintiff,  and  the  court 
held  that  the  chief  justice  at  the  trial  had  done 
right  in  rojeetin^  the  evidence  of  the  forgery, 
that  no  such  evidence  ought  to  be  giren  till 
the  probate  was  repealed  :  they  might  indeed, 
by  provioff  the  seal  of  the  ordinary  forged, 
have  rolief ;  but  if  the  seal  of  the  ordinary  waa 
genuine,  then  whatever  forgery  or  fraud  was 
committed,  it  wss  not  open  to  the  examination 
of  a  common-law  court. 

My  lords,  the  same  doctrine  is  to  be  found 
in  the  case  of  Bransby  and  Kerrtck  and  others, 
which  was  determined  by  the  House  of  Lords. 
It  waa  stated  in  that  case,  that  one  ^t^bert 
Bransby,  the  complainant's  son,  being  mitled 
to  the  reversion  of  a  freehold  and  copyhold 
estate  expectant  upon  the  death  of  the  com- 
piainanti  made  his  will|  by  which  he  gave  all 
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proved  tbe  will  ia  the  Ecclesiattieftl  Court,  in 
"conmon  form  :  afterwards,  in  a  contest  in  tbe 
Eodesiastioal  Court  tonchingf  tbe  Yaliditj  of 
that  will,  a  sentence  was  giw^ti  in  favour  "of  tbe 
will  in  the  year  1716.  Bransb^,  tbe  father, 
filed  a  bill  in  Chancery,  to  set  aside  the  will  for 
fraud  and  imposition.  Witnesses  were  exa- 
mined, and  many  acts  and  circumstances  of 
imposition  were  proved  upon  the  defendant. 
The  cause  came  to  be  heard  before  lord  Mac- 
clesfield, then  chancellor,  upon  tbe  14th. of 
November  1718,  when  bis  lordship,  struck 
with  the  monstrous  fraud  and  iniquity  of  the 
transaction,  declared  tbe  executor  shoiild  stand 
as  a  trustee  for  the  next  of  kin.  Upon  appeal, 
the  House  of  Lords  reversed  tbe  decree,  upon 
the  ground  that  it  was  not  competent  to  a  court 
of  equity  to  examine  into  fraud  and  imposition 
in  a  will  touching  personal  estate;  tnat  the 
court  of  ecclesiastical  jurisdiction  had  decided 
that  pomt ;  that  it  was  no  longer  open  to  dis- 


his  real  and  personal  esUte  to  the  defendant  i  matter.    Tbe  same  law  holds  in  respect  to  tha 
Kerriek,  and  made  bijn  his  executor,  who    courts  of  ikdmiralty :   whether  prize  or  not 

prise,. belongs  to  the  Court  of  Admiralty; 
jurisdiction  of  that  court  decides  upon  the  sub* 
ject ;  though  they  have  given  a  wrong  deci- 
sion, though  tbe  facte  did  not  warrant  it,  though 
the  judge  has  done  it  corruptly,  yet  it  is  a  sen- 
tence which  the  common-law  courts  roust  be 
bound  by,  wherever  it  comes  in  litigjstion  here : 
and  I  have  known,  in  point  of  experience,  in  an 
action  of  trespass  brought  here  for  seizing  a 
ship,  where  it  has  been  before  a  Court  of  Ad- 
miralty and  received  a  decision,  that  the  court 
of  common  law  no  longer  entertains  tbe  cause, 
for  the  ouestion  of  prize  or  not  prize  b  pecu- 
liarly belonging  to  the  admiralty  jurisdiction, 
and  you  give  fiiith  and  credit  to  that  jurisdic- 
tion. I  might  refer  your  lordships  too  (but 
the  cases  are  innumerable  upon  the  subject)  to 
that  of  Burroughs  and  Jaminean,  in  Grange, 
S33,  which  was  upon  a  bill  of  exchange,  wher^, 
by  a  peculiar  local  custom  within  liBghorn, 
it  is  competent  to  the  acceptor  of  a  bill,  by  a 
judgment  of  the  court,  to  have  bis  aoceptaoce 
annulled,  if  the  drawer  becomes  bankrupt  be- 
fore tbe  bill  be  payable.  There  is  no  such  law 
in  this  country ;  yet,  giving  credit  to  tbe  sen- 
tence of  that  court,  tbe  Court  of  Chancery  here 
would  not  send  it  to  a  trial  at  law,  but  deter- 
mined upon  the  poiat»  that  the  sentence  in  that 
court  Was  decisive  upon  the  subject,  it  bebg  a 
matter  within  their  jurisdiction. 

My  lords,  in  almost  every  case  where  judg- 
ment, or  records  of  other  courta  have  been  the 
subject  of  discussion,  the  sentences  of  the  Ec- 
clesiastical Court  have  always  beeta  cited  and 
argued  from  as  conclusive  upon  the  subject  of 
dispute,  and  the  courts  have  uniformly  adopted 
those  cases  as  law ;  but  tbe  attempt  baa  ever 
been  to  distinguish  cases  immediately  before 
the  court  from  those  determined  bytbeeccle^ 
siastical  jurisdiction.  Your  lordships  will  find 
much  of  that  in  the  case  of  Philips  and  Bury, 
in  Skinner,  468. 

My  lords,  there  was  a  very  late  case  deter- 
mined in  the  court  of  Common  Pleas,  and 
which  is  now  got  into  print,  reported  by  Mr. 
Serjeant  Wilson,  which  is  Biddulph  and  Atbcr. 
It  arose  upon  a  questbn  of  .claim  by  the  duke 
of  Norfolk  to  all  wreck  within  the  rape  of 
Bramber,  in  Sussex,  which  was  proved  by 
many  records :  it  was  a  question  whether  those 
records  were  admissible,  or,  if  admissiblct  were 
ooncl usi ve  evidence.  The  counsel  who  angoed 
in  favour  of  those  records  end  the  ooodusion 
which  was  to  arise  from  them,  compared  them 
to  the  case  of  ecclesiastical  sentences,  and 
would  gladly  have  brought  those  records  witli- 
in  that  rule.  Tbe  Court  in  tbst  case  acteeir- 
ledged  the  argument  proper  with  respect  to' the 
Ecdesiastical  Courts.  The  Court  adoMtted 
that  tbe  sentence  of  an  Ecclesiastical  Conti,  in 
a  matter  whereof  they  have  the  wM  VBgni- 
zance,  is  conclusive  evidence,  and  parals  «fi* 
denoe  shall  never  be  received.  My  m^  flsMe 
ia  a  manuscript  note  in  being  of^wltfA  Om 
judges  pariicvWly  said  i  and  I  loA  it  wimi 


My  lords,  tbe  same  rules  obtain  with  respect 
to  every  court  of  competent.  jurisdictu>n,  who* 
ther  foreign  or  domestic :  we  give  credit  to  the 
decisions  of  all  foreign  courts  in  points  within 
tkeir  proper  jurisdiction,  and  do  not  examine 
into  the  tacts,  but  are  concluded  bv  the  sen- 
tence. I  will  only  refer  your  loroibips  to  a 
case  in  sir  Thomas  Raymond's  Reports  478. 
In  the  war  between  .the  butch  and  the  French 
in  the  time  of  Charles  the  second,  a  ship  was 
seized  by  the  French  as  a  Dutch  ship,  snd 
condemned.  The  ship  being  in  truth  English,- 
the  purchaser  under  tbe  French  condemnation, 
breoght  tbe  ship  into  England,  where  the  right 
owner  seized  her:  upon  this  an  action  was 
brought  by  the  purchaser  under  tbe  condem- 
nation. The  defendant,  the  original  owner, 
offered  to  prove  his  property,  and  that  tbe  ship 
was  never  a  Dutch  ship,  nor  was  liable  to  be 
taken  and  condemned  by  the  French:  but 
what  said  the  court  P  We  must  give  credit  to 
the  condemnation  of  the  court  in  France ;  we 
are  forced  to  give  credit  to  and  believe  that  this 
ship  was  in  the  condition  of  a  Dutch  ship,  and 
sul^ect  to  a  condemnation :  and,  upon  the 
ground,  that  if  a  court  of  competent  jurisdic* 
tion  gives  a  sentence,  all  other  courts  must  be 
bound  by  it,  the  Englishman  was  precluded 
from  asserting,  his  right.*  It  was  the  same 
uppn  a  case  of  an  insurance,  which  will  occur 
to  some  of  your  lordships,  where  the  ship  was 
warranted  Swedish,  and  condemned  in  the  war 
between  England  and  France:  the  parties 
were  concluded  from  insisting  that  the  ship  is 
any  longer  Swedish  or  a  neutral,  because  a 
court  of  competent  jurisdiction  had  decided  the 

*  See  3  Ld.  Raym.  893.  Carthew  32.  Rex 
«.  Raines,  1  Ld.  Raym.  S62,  13  Mod.  136. 
Odd  V  V.  Bovill,  2  Esst  476.  See  also  that  case 
cited  in  13  East  473 ;  and  tbe  other  cases  upon 
this  subject,  cited  by  Mr.  Hargrave  In  his 
TreaUst. 
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cited,  as  one  of  the  iostances  wh^e  the  sen- 
tence was  conclusive,  by  the  learned  chief  jus- 
tice 1^1)0  theo  presided  in  the  Court;  lie  say^, 
ii'  I  here  is  a  sentence  in  au  Ecclesiastical  Court 
declaring  a  inarriai;e — for  instance,  if  it  could 
be  proved  by  a  hundred  witnesses  that  the 
parties  were  never  vrithio  500  mites  of  each 
others  that  evidence  is  not  to  be  received,  but 
the  judgment  of  the  Ecclesiastical  Court  ia 
conclusive  npou  the  point.  In  mauy  of  the 
cases  I  have  cited  to  your  lordships,  the  ques- 
tion came  directly  before  the  Court,  and  re- 
ceived a  sotemn  discussion:  in  some  the  doc- 
trine has  been  recognized  ;  in  none,  nor  in  any 
case  that  1  know  oi,  has  it  ever  been  doubted. 
jlly  lords,  though  the  cases  respect  civil  suits, 
I  trust  that  no  real  (ground  of  distinction  can  be 
made  between  criminal  and  civil  proceeding's : 
in  civil  suits,  courts  g'o  as  far  as  possible  to  re- 
lieve claims  founded  in  equit^r  and  justice ;  in 
criminal  cases,  the  leaning  is  always  to  the 
defendants ;  and  therefore  I  should  conceive 
sucU  evidence  stronger,  in  a  criminal  prosecu- 
tion, in  favour  of  innocence. 

dly  lords,  I  will  take  the  liberty,  however, 
of  reminding  your  lordships  of  two  or  three 
cases  in  criminal  law,  where  the  same  doctrine 
has  been  established,  and  the  acts  of  the  Ec- 
clesiastical Court  deemed  conclusive  upon  the 
suiiject,  until  reversed  by  appeal.  My  lords, 
iu  the  1st  volume  of  sir  J(»nn  Strange's  Re- 
ports, 481,*  your  lordships  will  find  a  case  that 
happened  at  the  Old  fiadey  in  the  8rh  of 
George  the  1st ;  it  was  an  indictment  fur  forg 
ing  a  will  of  a  personal  estate.  On  tlie  trial, 
the  forgery  ivas  proved  ;  but  the  defendant 
producing  a  probate,  that  was  held  to  be  con 
elusive  evidence  In  support  of  the  will,  und  the 
defendant  was  ac4|uit ted.  This  yunr  lordt^hips 
see  was  a  prosecution  for  a  very  serious  otlV ncie 
indeed  ;  a  prosecution  for  the  lorgery  of  a  will : 
the  forgery  is  stated  to  have  been  actually 
proved  at* the  trial,' but  upon  the  production  of 
a  probate  from  the  Ecclesiastical  Court,  v\  hose 
derisions  are  final  and  conclusive  upon  such 
subjects,  the  defendant  was  acquitted,  and  the 
evidtfncttofthe  forgery  rejected.  Itou{j;ht  not 
to  have  been  received,  if  that  circamstance  of 
the  probate  had  been  discovered  sooner  to  the 
Court;  but  the  defendant,  perliaps  conceiving 
that  tliere  could  be  no  evidence  to  afiect  him 
wiib  the  guilt  of  forgery,  withheld  the  probate ; 
whatever  uigbt  be  the  reason,  it  is  immaterial, 
he  produced  it  hi  time  to  save  himself;  .for  vou 
must   reooive  a  probate  in  the  Jf^cclesiastical 

*  This  was  the  case  of  the  King  and  Vin- 
cent, as  to  which,  see  the  remarks  which  were 
made  in  the  arguments  on  the  part  of  the  pro- 
secution in  the  ca^e  before  us.  See,  too,  East's 
PL  Cr.  ch.  19,  s.  43,  the  various  cases  stated 
by  ^Ir.  Hargrave  in  his  learned  Discourse  al' 
ready  mentioned,  and  the  reasons  for  the  appel- 
lants iu  Bouebier  and  .others  v.  Taylor.  These 
reasons  were  written  by  Mr.  Hargrave,  and 
such  of  them  as  rehite  to  the  matter  beliwe  us, 
arc  inserted  in  that  treatise.  , 

VDL.  XX. 


Court  ogaiust  the  testimony  of  ten  thousand 
witnesses. 

Your  lordships  will  tind  the  same  doctrine  in 
the  same  book,  Let  sir  John  Strangt-'s  Reports, 
in  the  case  of  King  and  Roberts,  %%  here  that 
defendant  exhibiied  a  will  in  D''»ctors  Com- 
mons, as  executor,  and  demanded  pr-bate ; 
after  long  contest,  it  was  determined  in  favour 
of  the  plainiitf ;  and  upon  an  appeal  to  the 
Delegates,  this  sentence  was  cc»nfirme,d  ;  after 
the  sentence,  tlie  parties  who  had  brought  it 
about  fell  out  amongst  ihemst^lves,  and  disco- 
vered that  the  will  which  had  been  proved  was 
a  forgery.  The  manner  of  giving  relief  was  to 
grant  a  commission  of  review;  but  the  persou 
who  had  been  disappointed  and  injured  by  this 
forgery,  also  preferred  a  bill  of  indictment 
against  the  persons  concerned  in  the  act  of 
forgery.  The  chief  justice  refused  to  try  the 
cause  whilst  the  sentence  was  in  force,  bu»  in- 
sisted that  it  should  stand  off  till  the  sentence 
was  laid  out  of  the  case  by  the  decision  of  the 
commissionei's  under  that  commission  of  re- 
view. My  lords,  in  this  your  lordships  tind 
the  doctrine  recognized  iu  the  strongest  manner. 

The  next  case,  which  came  before  the  court 
of  King's-liench,  is  the  King  and  Gardell.*  It 
was  an  indictment  prosecuted  by  Mr.  Craw- 
ford, a  fellow-commoner  of  Queen's  college, 
for  assault  upon  bim.  At  the  trial  of  the  in- 
dictment, the  defendant,  who  had  acted  by  the 
orders  of  the  college,  produced  the  acts  of  th« 
college  by  which  Mr.  Crawford  was  expelled. 
He  caiue  into  the  garden  of  the  college  after- 
wards with  an  intent  to  take  poasession  of  his 
rooms,  and  the  officer  of  the  college  took  hold 
of  him,  and  conducted  him  out  of  the  hmits  of 
tb«  college ;  and  this  was  the  assault  in  that 
indictment,  and  which  was  in  point  of  law  an 
assault;  and  unless  tlie  defendant  had  a  de- 
fence, or  an  excuse  for  his  acts,  he  must  have 
beeu  found  guiity.  The  act  of  expulsion  was 
eiven  in  evidence.  An  offer  was  made  by  Mr. 
Crawford  to  prove  the  invalidity  of  those  acts, 
that  by  the  constitution  of  this  college  more 
persons  were  necessary  to  concur  in  an  act  of 
expidsion  than  had  been  present  at  that  time, 
aud  other  objections  were  made  to  the  validity 
of  those  acts.  The  learned  judge,  before  whom 
that  cause  came  to  be  tried,  conceived  himself 
condwlcd  upon  this  subject ;  that  as  the  col- 
lege had  the  sole  jurisdiction  of  the  cause,  their 
decision  was  conclusive  upon  him;  and  it  did 
not  signify  upon  what  grounds  they  had  gono, 
for  the  eifect  of  their  judgment  was  an  excuse 
of  the  defendant,  aud  so  long  as  it  remained 
uofimpeached,  and  unreversed  in  the  proper 
course,  there  could  be  no  doubt  but  it  furnished 
protection  to  the  defendant,  or  to  speak  more 
properly,  a  defence  asrainst  this  indictment. 
This  doctrine  not  befng  satisfactory  to  the 
gentleman,  be  brought  the  business  before  the 
court  of  King's -bench ;  and  that  Court  were 
unanimously  of  opinion,  that  the  Court  had 

«  See  the  Case  of  Collett  v.  lord  Keitb,  % 
East,  260. 
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dnne  liisfht  At  the  trial  oftlif*  cauKe  lo  rpjprt  all  I  laily  at  (he  bar  1mi|)^b  to  avail  lierself,  b^gin, 


eviiieDce  uiwn  the  ground  (j("  ihesp  acib  ot  f  x 
pulbioii  ;  Lliat  tbe  acli^  llirrD8<rlve«.  \wiu\*  uitliin 
the  jurrsdictiim  of  the  collcire,  nere  ^ufficit-nt 
for  the  'Jefftidimi  to  atail  hini^elt  4it ;  anil  lUai 
it  was  t»fu  cotiHH  teiii  to  liu-  jm^^ecuioi  of  ihiii 
indiclineDt  to  slipu  to  the  Court  ititit  lUese 
were  not  lefifulirl)'  Dronlerly  dnne,  ortliM  ihey 
were  iovatiil  in  anv  ieiip**ct  i%liatsopver.  My 
lords,  in  ilmt  cast*  ilie  i^eDeral  iloctijoe  was  rr- 
COgni/cd,  thnt  in  ^^11  coorts  ol  coHipetcnl  Jiiiis- 
ilittifin  their  acts,  however  wiotig;  lUey  are,  yet 
wliiJe  they  lemain  in  Ibrce.  are  conclusive 
upan  every  other  cnurt :  the  casses  ol  ecele- 
ibstirui  sentences,  and  many  othaa,  ivere  then 
iiieniianed. 

J  Diight  refer  your  lordships'  memory  to  the 
eases  in  Exchequer seiirure*,  ^Jiere  ctindennna' 
lions  are  given  coni^tanlty  without  a  dt fence 
altunst,  andy^tall  other  couiti  are  cotichded 
by  thenh  It  has  been  thought  so  extremely 
hard  a  doctrine^  that  judges  have  wished  Ibr 
the  liberty  of  exaniimng'  into  the  fact,  and  t€i 
Have  the  mail<  r  fully  diReii!s<ieU  in  the  cuurt»  ; 
yet  when  the  niuiier  catne  to  be  fully  argued^ 
the  result  has  ever  been^  that  the  judgment  haa 
been  found  uotichislve  tipott  all  other  courts 
whatever. 

My  loMs,  under  these  authorities  for  a  nuc- 
eession  of  nffes,  1  cooficleatly  resl  that  your 
kkniabips  \f  ill^  in  the  present  cause,  i'oneetve 
the  sentence  of  the  Ecirlediacstrcal  C'ooit  ootv 
firodiiceiii  in  a  case  clearly  within  their  jnritf- 
fliction^  in  a  ca^c  in  which  they  have  ihe  sole 
juriidictmn,  to  be  cortcltiRive;  no  courts  what- 
tTcr  haire  n  direct  cognizance  of  marriage  hut 
the  Ectlesiastical  Court,  Suppose  a  peisiiu 
Avif^  !^  V  grounds  whatever  claimB  a  mar- 
if  i.iy  lie  highly  injurious  to  the  lady  ; 

%\i*'  na-  uo  remedy  l>ut  by  resorting  to  an  ec- 
clesiastical court,  because  there  x%  no  ottier 
court  that  can  brinjr  ihe  mailer  immediately 
atid  directly  ini^uesiion  r  if  a  woman  separate 
from  her  kvvful  liusbum},  what  court  is  iher<» 
to  coninei  her  to  cohabit  with  him  but  the  cen- 
sure of  the  Ecclesiastjcal  Court?  It  is  that 
forum  which  the  conatiiuiton  af  (his  country 
hfta  intrusted  with  the  deciaioii  of  the  legality 
ofmarriagea. 

As  there  are  not  to  be  found,  in  cnmmoo* 
hiw  or  ecclcsiastieat  coutia,  an^  -  con- 

trary Lo  those  I  have,  with  g:re;i>  .al- 

ready submiltcnl  to  jour  lordfrSi  'rrn- 

lioo,  I  trust  your  lordships  will  i  dt^- 

termination  u(»on  the  fahdit'  i  this 

aentence,  which  courts  ol  ionCt 

when  a  sentence  of  the  s«ij!.   kiMu  i^  -i   "i 

matter  of  diKcaaaion. 


Mt.  Ml 
ofC.B], 

your   toidi>htp5 


which   ha^  hten  L)f\\xc\\  to  ytiw  as 


^w  (JBia)  Lord  t:ii.  Just, 
v;    I  ¥fn  also  to  trouble 
in  support  of  ihnt 


>our  lordhhipH  have  heard^  liy  a  complaint  on 
iier  part,  that  Mr.  Hervey  did,  be  lore  that  aiiit 
was  cuinmencedt  ini]>roperly  and  without 
tfrooiid  by  clHini  to  her  a.^  his  wife;  in  other 
words,  in  the  laiitru"|?^e  used  in  that  courti  thail 
he  did  jiieiitttie  that  the  lady  was  his  wife. 
The  suit  being  thus  he^on,  the  next  proceeit* 
\u^  in  It  is  in  the  common  way,  where  a  pei«>o 
ihos  called  upfin  means  to  insist  upon  a  mar- 
riaq-e.  The  defendant  in  the  m\X  atlmits  that 
lie  did  claim  the  Imly  ^*  his  wife,  and  contends 
tliHt  he  had  a  rii^ht  t<»  do  so»  beta'  is* 

laufutlv   ufcarried  lo  her,     8uch  hfu  l,  le- 

^ration,  her  lad  1^  Hhip^s  answer  to  it  is,  that  there 
is  no  linindation  tor  his  cUim  ;  that  she  is  not, 
that  «the  nevrr  was  his  w  ife  ;  and  she  slates  in 
ihe  allegations  maile  by  her,  which  your  lord- 
i^hips  have  heard,  a  greut  variety  of  particulars 
durinif  a  very  loni;  [veriod  ot  her  hfe,  in  which 
in  the  most  public  manner,  and  up'<<  '-  i  si 
important  occasions,  she  was  uin^  >. 

pufed»  received,  iind  acted  as  a  stngit-  ^ui  i^n. 
A  tier  this  aUet^^tirm  of  hers,  the  next  proceed* 
lugr  was  lo  examine  a  (jreat  rariety  of  wH- 
nessen,  upon  the  result  of  whof^e  tei^tiinony  tot* 
luws  that  which  is  the  important  part  of  lb« 
busimss,  that  is,  the  sentence  if  the  ecclesia*- 
ticat  jiidj^e  ;  whicti  aenteme  pronounces  in  the 
8aine  way  in  thit«  as  in  all  other  suits,  whers 
two  parties  litigate  a  marriage  ctuimed  on  0(i6 
side  and  detded  on  the  other^-lhat  these  two 
pai  tie>»  were  free  from  any  niatrimoniol  co«- 
trgct.  Jf  that  sentence  is  to  have  the  force 
W'htcbt  a^  it  is  apprehended  hy  those  who  sti 
on  this  sule  of  the  bar«  hy  law  it  must  have,  ii 
will  of  course  follow,  that  this  indictmenl  Olitii 
fall  to  the  i^round;  because  tf II  '  :  i  i  '  Tu»n 
of  the  crimioat  charife  is  ih«  i- 

riage  with  Mr,  Hervey,  whu^n  tti»>  ^fuiiuce, 
ii  conclusive,  must  unanswerably  prove  never 
to  have  existed.  It  must,  we  siihndl  to  yoMf 
tordiihips,  follow  as  a  consequeiicf ,  ih^ti  thia  if 
the  iiroper  place  and  point  of  time  to  stop:  It 
woold  W  to  no  purpose  for  your  ioid^hips  toiit 
hereto  hear  a  lonj^  story,  Ihe  tdiitcl  <'t  Hhjch* 
when  the  sentence  was  c  ^y 

be  to  give  pain  to  one  wli'  i_  .mc 

would  wish  to  encrease,  tmd  at  lujii,  afiei  it  had 
been  heard,  no  ^»oK^ible  good  eifert  could  fol* 
low  from  it.  As  e*  idenre  ought  not  to  tie  heard. 
if  this  seutencr  is  conclusive^  been  use  It  wnuhi 
be  hearing  that  wh^ch  coutd  have  nu  in  tent  ion , 
no  *vei^h),  no  conNeijuence ;  fto  tt  wouM  be 
nugatory  to  stale  it,  and  evcr>  f  '^  ^'  nuM  with 
to  flechne  the  heariuij  it  1-  i  ^<»os  to 

^•^    h  t  "M't«^pd;  and  I  am  p^ « ^ «',  iH«i  aiiIj 

•  t  ttte  nidtfe  Uilv    nt  the  bar,  hot 
I  .,    Li.L    H.^;.L    nf  preser%iiit;  llul  i*hirh  r»^ry 

one  will  always  think  of  ^reat  im| I  -it 

i^,  oiiifdiniitv  iis  Uirnl  dr .  iKionsuuil  j:  i  <     n,  ii>fc^ 
If !!(:•«  itccaaiun,  as 


Ut 


<^  and  I 

-hi  ro  b»  * 

Joivonr  to  il. 


i-n  tn  11  hich 


anj 
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lordsiiips  by  consuleritif^  the  nature  of  that  act 
of  parliament  upon  which  the  present  prose- 
cution is  founded,  and  the  state  of  the  law  be- 
fore that  act  of  parliament  wua  made. 

My  lords,  the  act  of  parliament  creates  no 
nevr  offence  ;  it  punishes  nothing  but  what  was 
punishable  before,  a  second  marriage  while  a 
former  existed:  taking  a  second  busbaud  or 
wife  while  there  was  a  former  in  hein^,  was 
tindoybtedly  an  offence  lougf  before  this  statute 
of  khi^  James  the  first;  indeed  as  long  as  the 
«<;clesiBstical  constitution  of  this  country  has 
subsisted.  This  act  of  parliament  makes  no 
other  alteration  in  the  law,  but  as  it  subjects 
persons  committing  this  offence  to  temporal 
prosecution  and  punishment;  before  this  act, 
such  an  offence  could  only  be  the  object  of  ec- 
clesiastical censure  and  punishment,  but,  my 
lords,  tbe  makers  of  this  statute  never  dreamt, 
thsl  tbey  were  in  any  respect  altering  tbe  ec- 
clesiastical constitution  of  this  kingdom ;  thai 
they  were  in  any  instance  invading  or  breaking 
in  upon  tbe  rights  of  the  ecclesiastical  courts: 
no  such  thing  is  to  be  found  in  the  statute ; 
nolbing  is  to  be  collected  from  that.  Indeed, 
if  you  might  collect  from  tbe  preamble  to  the 
act  of  parliament,  it  will  appear  to  everyone 
who  reads  it,  that  it  was  not  in  the  imagination 
of  those  who  framed  this  law,  that  a  second 
marriage  could  be  made  the  object  of  punish- 
ment, where  there  had  been  a  sentence  which 
Ereveoted  a  supposed  former  marriage  being 
inding  upon  tbe  parties.  When  I  say  that,  I 
allude  to  the  exceptions  in  the  act,  which  make 
DO  part  of  your  lordships*  present  considera- 
tion. But  besides  that,  tbe  preamble  of  the 
act  tells  vour  lordships  what  it  was  that  the 
makers  of  it  bad  in  view :  the  preamble  tells 
your  lordships,  that  divers  evil-disposed  per- 
sons being  married,  run  out  of  one  county  into 
another,  or  into  places  where  they  are  not 
known,  and  there  become  to  be  married,  hav- 
ing another  husband  or  wife  living,  to  the  great 
displeasure  of  God,  and  utter  undoing  of  divers 
honest  men's  children  and  others.  Now  it 
never  was  supposed  by  tbe  makers  of  this  act 
of  parliameat,  that  tbe  persons  described  in  the 
preamble  of  it  would  go  through  the  form  and 
ceremony  of  a  trial  and  litigation,  and  obtain  a 
decision  ia  iiie  Ecclesiastical  Court,  before  such 
second  marriage  was  to  take  effect,  which  was 
to  be  the  object  of  this  law :  but  it  is  enough 
that  in  this  statute  there  is  not  any  thing  that 
tends  to  diminish  or  break  in  upon  tbe  domi- 
nion of  the  Ecclesiastical  Court;  but  that  the 
statute  left  those  courts  and  the  law  relating  to 
tbem  just  in  the  same  situation  as  they  were 
before.  Now  if  this  was  an  offence  beibre  tbe 
act,  bow  was  it  punishable?  What  would  have 
been  the  operation  of  such  a  sentence  before 
this  law  ?  Unquestionably,  a  nerson  taking  a 
seoond  husband  or  wife,  tbe  nrvt  being  living, 
might  have  been  made  the  subject  of  punish* 
roent  in  the  ecclesiastical  courts.  Let  roe  sup- 
pose a  prosecution  commenced  for  that  purpose 
by  tbe  second  husband  or  wife,  tbe  tirst  hus- 
band or  wife  beiag  liviog:  those  who  stand 


near  me,  w  ho  are  much  better  acquainted  with 
the  proceedings  of  the  GcclesiabUcal  Court  than 
myseU,  will  tell  your  lordships,  that,  so  long 
as  this  sentence  remains,  the  relation  of  hus- 
band and  wife  could  not  exist,  which  alone 
roust  be  the  foundation  of  a  prosecution ;  for 
takint;  a  second  husband  upon  this  statute,  the 
act  upon  which  the  whole  proceeding  is  found- 
ed, having  made  no  alteration  in  the  case,  the 
law  remains  the  same.  It  does  not  follow 
from  thence,  nor  are  your  lordships  to  suppose 
it,  that  such  a  sentence  as  this  would  in  the 
Ecclesiastical  Court  have  made  adultery  law- 
ful, or  have  made  a  marriage  with  a  second 
husband  or  wilie  a  good  one :  certainly  not ;  but 
while  the  sentence  subsisted,  it  would  have 
proved,  that  there  was  nu  first  marriage  at  any 
tigne  by  any  parties  interested.  Such  a  sen- 
tence as  this  may  be  undone ;  it  is  a  funda- 
mental rule  in  ail  matrimonial  causes  in  the 
ecclesiastical  courts,  that,  in  their  language, 
'  sententia  contra  niatrimonium  non  transihit  in 
*  rem  judicatam.'  The  issue  or  the  kindred  of 
persons  intitled  to  estates  may  have  a  variety 
of  reasons  for  impeaching  marriages.  As  to 
the  continuing  in  a  second  marriage,  the  con- 
tinuing in  adultery,  the  repeating  it  is  only  an 
increase  and  aggravation  of  sin  where  the  first 
marriage  ought  to  have  prevented  it.  At  any 
time  there  may  be  a  suit  to  restore  and  set  up 
a  first  marriage,  which  has  been  undone  by  a 
sentence  by  accident,  by  mistake,  by  collusion, 
or  from  any  other  reason  not  satisfactory.  If 
all  tbe  evidence  that  could  have  been  had  re- 
specting the  marriage  has  not  been  laid  before 
the  spiritual  judge,  any  party  who  has  any  in* 
terest  may  at  any  time  again  apply  to  that 
court,  again  institute  a  suit,  offer  new  evidencCp 
have  that  which  has  been  already  heard,  heard 
again,  that  tbe  marriage,  if  it  did  really  existy 
may  be  established  by  a  sentence  of  that  court: 
this  is,  1  believe,  clear  law,  and  undoubted  in 
that  judicature.  If  it  is,  theo  your  lordships 
are  not  to  conclude,  that  by  any  sanction  which 
you  give  this  sentence,  you  cither  authorise 
adultery,  or  give  effect  to  second  marriaj^ 
while  first  marriages  subsist;  oo,  at  any  timr 
that  first  marriage  noay  be  established  ootwithp 
sUndin^  a  sentence  against  it,  when  any  person 
shall  think  fit  in  a  legal  way  in  such  judica- 
tures to  impeach  that  sentence  :  but  all  that  in 
contended  for  is,  that  while  that  sentence  ro- 
mains,  tbe  matter  is  concluded ;  tbe  marriage 
cannot  be  proved  to  exist ;  tbe  relation  of  hus- 
band and  wife  is  destroyed. 

My  lords,  if  this  which  I  hare  now  sub- 
mitted to  your  lordships  be,  as  I  apprehend  it 
is,  well  founded  in  the  known  practice  and  lav 
of  these  courts,  tbe  consequence  1  trust  will  be* 
that  this  sentence  must  now  have  the  effect 
under  a  prosecution  upon  the  present  act  of 
parliament,  as  it  would  have  had  lo  a  prose- 
cution in  the  Ecclesiastieal  Court  f^»r  an  adul- 
tery, or  a  crime  against  tbe  first  marriage.  In 
that  judicature,  the  only  one  which  by  the  laws 
of  this  country  has  a  regular  junsdictkm  to 
enquire  into  marriages,  by  a  solemn  jodpneol 
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these  two  parties  are  declared  not  to  be  mar- 
ried ;  that  would  have  been  au  ao8iver  to  any 
prosecuiiun  before  the  statute.  The  statute 
leaves  the  power  of  the  ecclesiastical  courts  ex- 
actly as  it  was  before ;  leaving;  it  so,  a  sentence 
pronouuced  by  that  court  in  a  cause,  in  which 
It  has  clear  jurisdiction,  mtiKt  I  apprehend  be 
decisivf .  But.  my  lords,  it  i*i  uoduubtetl.  Va- 
rious cases,  which  1  shall  not  trouble  your 
lordshi|»s  with  the  repetition  of,  have  been  men- 
ti(»ned.  which  prove  that  to  no  pur|M>$e  can  this 
noble  lady  at  I  he  bar  and  Mr.  Hervey  be  con- 
sidered aa  man  and  wife,  or  proved  to  be  man 
atxi  wife  while  this  sentence  subsists.  No  con- 
jugal duties  can  be  exacted  from  one  to  the 
.other;  was  a  wife  starvio^^  in  the  streets,  she 
could  not  in  any  way  oblige  him  to  contribute 
to  her  support.  Whilst  such  a  sentence  re- 
mains, the  woman  cannot  be  a  wife  for  any 
heiieficial  purpose  resulting  from  matrimony : 
and  it  will  be,  I  believe,  difficult  to  point  out 
one  for  which  she  can  be  a  wife,  unless  it  be 
for  the  single  purpose  of  subjecting  her  to  be 
punished  as  a  felon  for  marrying  a  second  bus- 
Band.  1  can  hardly  believe  that  any  hiiroao 
creature  can  be  found,  who  would  wish  that 
the  noble  lady  at  your  bar  should  for  this  pur- 
pose alooe,  and  in  this  single  instance,  be 
deemed  a  wife,  when  she  can  be  in  no  other. 
But  if  there  be  ao^  who  wish  it,  I  am  satisfied 

JiTOur  lordsiups'  Irishes  will  go  alon<;  with  the 
aw  as  I  understand  it  to  be,  if  thelaw  be  so: 
and  that  it  will  be  very  difficult  to  con?ioce 
jour  lordships,  that  she,  who  was  uot  a  wife 
lor  any  other  purpose,  should  tie  deemed  a  wife 
in  order  to  be  aubjected  to  criminal  punishment 
for  an  o(>ea«  an  avowed,  and  by  her  thought  ao 
honourable  marriage  with  a  noble  duke. 

My  lords,  in  every  instance  in  which  an  issue 
in  theUemporai  courts,  in.  the  courts  of  com- 
mon law,  is  joined  upon  tnattimony,  %vhere  a 
marriage  is  insisted  upon  ou  owe  side  and  denied 
on  the  other ;  in  erery  inslauce  of  that  sort  we 
know  the  temporal  courts  decide  not;  they 
send  to  the  spiritual  courts  to  have  tlie  matter 
enquired  into  and  decided  upon;  nothing  is 
more  clear  thau  that  rule  of  law.  So  it  is  in 
(sases  of  dower ;  where  dower  is  claimed  by  a 
widow,  where  it  is  denied  that  she  was  ever 
lawfully  married  to  her  husband,  the  temporal 
court  saj[s«  it  has  no  power  to  enquire  into  the 
matter,  it  mtist  refer  it  to  the  spiritual  court ; 
and  the  deeisSon  of  the  bishop  is  final  upon  the 
point.  It  is  not  only  In  the  case  of  marriage, 
but  in  other  cases,  that  the  decision  of  the  Kc- 
vlesiastical  Court  is  the  only  competent  one, 
and  is  final  and  coiiclusi?e  to  all  purposes  :  so 
it  is  upon  questions  of  legitimacy,  where  bus 
tardy  is  alleged  and  denied  ;  the  comi)*oii-lavv 
courts  decide  not  thepoibt ;  they  send  ii  to  the 
Ecclesiastical  Court:  so  it  is  with  regard  to  the 
probate  of  wills ;  and  no  case  can  be  strong<»r 
thau  that  which  waa  mentioned  to  your  lord- 
•hips,  where  ofeo  upon  a  criminal  accusation, 
a  charge  of  forgery,  an  accusatioti  resembling 
the  present,  a  decision  of  the  Ecclesiastical 
Vwxt  ur&TOur  of  a  will  if  as  held  to  be  con- 


clusive evidence  upon  an  indictment  forfori^erjr, 
and  that  no  proof  could  be  received  of  the  tiact 
of  forgery  in  opposition  to  such  a  sentence.  It 
is  not  only  si)  in  these  instances  of  the  Ecclesi- 
astical Court ;  there  are  others  with  regard  to 
capturtrs;  the  decisions  of  the  courts  of  Admi- 
ralty are  in  like  manner  conclusive  :  so  the 
court  of  Exchequer,  upon  disputes  conceruiog 
the  revenue  :  there  are  many  other  instances 
which  might  be  pointed  out  to  your  lord- 
ships, in  HUich,  after  the  sentences  of  courts 
having  competent  jurisdiction,  all  oilier  courts 
are  shut  out  from  enquiry  into  the  matter, 
however  it  might  appear  that  such  sentences 
are  not  founded  in  truth.  This  role  is  so  clear 
and  so  well  known,  that  1  will  trouble  your 
lordships  with  no  particular  cases  or  instances 
in  which  any  such  matter  is  determined  :  but 
there  are  some  that  have  been  already  men- 
tioned to  your  lordships,  and  one  other  ^ht«h  1 
shall  add,  to  which  1  shall  beg  }  our  lordships' 
attention  on  account  of  anotl)er  view,  which  it  is 
necessary  for  him,  ^ho  would  contend  tor  the 
full  force  of  this  sentence,  to  see  this  subject  in. 
My  lords,  it  may  be  said,  something  of  that 
has  been  hinted  already ;  much  we  know  has 
been  talked  out  of  floors,  not  all  1  believe  war* 
ranted  by  the  fact ;  but  of  that  now  we  are 
not  to  judge  or  enquire :  but  it  may  be  said,  In 
ah^er  to  these  ai^uments  giving  the  utmost 
force  to  such  sentences,  let  them  be  final  and 
conclusive  alt  they  may,  yet  if  a  sentence  can  be 
shewn  to  be  the  effect  of  agreement  and  collu- 
sion, that  it  shall  not  be  final,  that  it  shall  not 
have  a  binding  force.  If  those,  who  are  to 
argue  against  the  effect  of  this  sentence  in  the 
extent  in  which  it  is  now  endeavonred  to  be 
urgeil,  should  be  at  liberty  to  say,  that  they 
would  attempt  to  shew  that  this  senteOca  now 
in  questiou  before  your  lordships  waathe  effect 
of  what  is  called  in  the  common-law  courts, 
Covin,  or  collusion;  if  there  was  any  ground, 
as  I  do  most  firtuly  believ«  .there  is  uot,  to  im- 
pute this  sentence  to  any  such  original;  yet 
before  your  lordships,  I  trust  it  will  appear, 
that  this  is  uot  the  place  in  which  any  soch  col- 
lusion ought  to  be  enquired  into.  TliAse  courts, 
which  the  constitution  has  trusted  with  tfate  in- 
testigation  and  decision  of  matters  relating  to 
marriage,  are  fully  equal  to  tha  decision  of  any 
such  colhisiua  \  they  may  undo  their  sentences 
i^ere  they  appear  to  he  collusive :  and  it  is  not 
to  be  presumed  that  any  collusive  stoteuces 
would  be  encouraged  in  those  courts.  Indeed 
there  is  one  strong  and  cogeut  reason,  why  no 
such  culluslre  sentences  are  to  be  fearetl  in 
those  courts ;  because,  as  1  before  observed  to 
3  our  lordships,  a  sentence  there,  thotigh  con- 
clu*iive  vfhile  it  stands,  may  at  any  time  be  at- 
tacketl  or  impeached  by  those  who  find  an  in- 
ter.'stin  so  doing:  and  if  it  may,  then  it  would 
be  fdle  for  persoos  to  be  eottusivdy  obt^ing  a 
sentence,  when  any  relations  that  might  l>e  af- 
fected by  issue  of  a  second  marriage,  in  short, 
any  person  who  has  an  ioteiest,  might  orer- 
turn  and  destroy  it.  This  at  least  is  very  oh- 
fious  opoD  the  sentence  UiH^  is  a9w  urged  to 


.>«-■ 


Digitized  by 


Googl( 


409]  for  Bigamxf. 

your  lordships,  and  tlie  effect  of  it  with  regard 
to  ibe  present  prosecution,  that,  if  it  was  to 
stop  the  present  prosecutioUf  the  utmost  con- 
sequence that  would  follow  from  it  would  be 
this,  that  it  could  only  prevent  such  prosecu- 
tions having  effect  in  eases  in  which  in  truth 
the  parties,  who  had  to  do  in  the  cause  in  the 
Ecclesiastical  Court,  and  who  obtained  the 
sentence,  were  so  circttmstanced,  that  it  would 
not  be  the  interest  of  any  human  creature  to  en- 
^leavonr  to  undo  their  work  :  and  that  it  is  not 
one  of  that  sort  of  marriages,  sncka  second  mar- 
ria$re,  as  it  was  the  object  of  this  temporal  law, 
the  statute  of  James  the  first,  to  make  the  sub- 
ject of  punishment.  It  was  made  on  account 
of  temporal  mischiefs  happening,  as  recited  in 
the  preamble.  Although  it  is  mentioned,  and 
truly  roeationed  in  that  statute,  that  such  se- 
cond marriages  are  to  the  dishonour  of  God, 
and  are  aadoubtedly  high  offences  agatnat  reli- 
^C^iwXt  and  the  holy  ceremony  of  marriage;  yet 
it*  that  had  been  the  only  evil  that  had  been  ap- 
prehended or  found  from  such  second  mar- 
riai^es,  it  is  not  to  be  believed,  but  that  the  le- 
gislature of  this  ooontry  would  have  left  such 
marriagee  to  have  been  considered,  enquired 
into,  and  punished  in  those  courts,  in  which  all 
otiier  oflfences  against  religion  are  very  pro- 
ptrly  only  cognieable  and  punishable.  It  was 
the  temporal  mischief  that  produced  that  law ; 
and  your  lordships  may  easily  judge,  what  ap- 
prebensioDs  of  any  temporal  mischief  would 
arise  from  suoh  weight  befng  given  to  this 
seoience,  as  is  contended  for  from  prosecu- 
tioue  being  stopped  by  such  sentences,  when 
it  is  clear  that  sentence  cannot  do  mischief  to 
any  human  creature,  who  does  not  chuse  to  sit 
«)own  and  arquiesce  under  it;  for  the  remotest 
issue,  at  the  greatest  distanee,  that  can  be  hurt, 
may  commence  »  sott  in  the  spiritual  court, 
and  may  therefore  set  rid  of  this  sentence. 
Gi»e  it  therefore  its  utmost  force,  let  it  weigh 
as  mach  as  is  desired  in  the  scale  in  favour  of 
this  lady,  it  would  only  go  to  prevent  a  prose- 
cution, where  the  marriage  undone  was  of  such 
a  sort,  that  no  human  creature  would  have  an 
interest  to  support  it.  This  I  observe  to  your 
lordships,  supposing  that  it  may  be  urged 
against  this  sentence,  that  it  will  be  attempted 
to  be  pruted  to  be  produced  by  agreemeut  and 
collusion. 

My  lords,  there  are  case$,  one  of  which  has 
been  already  mentioned  to  your  lordships,  that 
in  terms  prove  that  that  collusion  is  not  the  sub- 
ject of  temporal  enquiry,  that  it  oiight  to  be 
confined  to  the  spiritual  courts.  There  arc 
other  cases,  which  seem  to  me  in  effect  to  prove 
the  same  thing. 

Tiie  case  of  Kenn  has  already  been  men- 
tioned to  yoor  lordsfiips :  in  that  case  it  was  an 
attempt  by  the  issue  of  that  marriaue,  wliere 
there  hatf  been  a  divorce  between  the  parents 
of  that  istiue,  to  establish  the  marriage.  In 
the  divorce  the  sentence  had  proceeded  upon 
the  parties  not  having  been  of  marriageable 
age,  that  is,  the  man  of  14,  the  woman  of 
VI  \  that  they  had  never  cohabited  together, 
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or  consented  to  the  marriage  after  they  had  at- 
tained to  marriageable  years,  to  the  years  of 
consent,  as  they  are  called.  But  who  is  it  at- 
tempts to  undo'that  marriage? — The  child  who 
was  born  of  those  parents,  cohabiting  together 
lont>;  after  tbey  had  attsiued  the  age  ol  consent. 
And  ypt  that  issue  was  not  heard  :  no,  the  sen- 
tence was  held  to  be  conclusive  ;  a  sentence 
proceeding  clearly  upon  a  ground  which  must 
be  false ;  staling  that  the  parties  we»e  not  of 
the  age  of  consent ;  staling  that  they  had  iieier 
consented  after  they  had  attained  that  a^^e; 
when  it  was  an  undoubted  fact,  indeed  the 
existence  of  that  issue  which  litigated  it  proved, 
tliat  they  must  have  consented  to  the  niarria<;e 
after  the  age  of  consent. 

The  next  case  that  I  would  suggest  to  youi 
lordships  is  one  that  has  not  l>een  mentioneil, 
but  which  appears  to  me  to  be  extremely  strong 
to  the  present  purpose.  It  is  the  case  of 
jVlorris  and  Webber,*  in  Moore's  Reports,  S25. 
The  case,  in  short,  was  this :  two  persons,  one 
of  the  name  of  Berry  and  the  other  of  Wilmot 
Gifford,  had  been  married;  they  had  been 
married  some  years ;  they  had  no  offspring;  s 
suit  was  commenced  in  the  spiritual  court  for  a 
divorce ;  a  sentence  was  pronounced,  which  ifi 
the  words  of  the  book  are  *  propter  vitium  per- 
<  petuum  et  impotentiam  generationis'  in  the 
husband.  The  sentence  having  so  proceeded, 
not  long  afterwards  both  these  parties  married 
again,  and  each  by  the  second  marriage  bad 
several  children:  some  years  allerwards  a 
cause  arose,  in  which  it  became  a  question, 
whether  the  issue  by  the  second  marriage  of 
the  busbaod  thus  divorced  could  be  legitimate? 
It  was  contended,  that  those  subsequent  chil- 
dren by  that  husband  had  proved,  ancT  irrefra- 
gably  proved,  that  the  foondation  of  the  di- 
vorce was  false  ;  that  there  could  not  be  that 
intnLm  perpetuum  which  was  made  the  ground 
of  the  divorce.  The  common-  law  court,  before 
whom  this  question  came,  clearly  held,  that 
that  was  necessarily  proved  by  the  subsequent 
children  which  that  husband  had  had  ;  but 
still  clear  as  it  was,  that  this  sentence  was 
founded  in  an  apparent  falshood,  yet  it  must 
stand :  it  is  the  seoience  of  that  court  to  which 
the  constitution  of  the  country  has  entrusted 
the  decision  of  sue  h  matters ;  it  is  not  for  our 
courts  to  enquire  into  it ;  we  should  usurp  a 
jurisdiction  which  does  not  belong  to  us ;  and 
upon  that  ground  it  was  determined,  that  till 
that  sentence  of  divorce  was  undone  in  the  ec- 
clesiastical court,  it  must  be  binding  and  con- 
clusive, and  the  issue  of  the  second  marriage 
must  be  deemed  legitimate. 

*  See  vol.  3,  p.  849. 

Voltaire  has  remarked,  that  the  ecclesiastical 
judges  derived  their  conusance  of  matrimonial 
causes  from  the  adoption  by  the  Romish  church 
of  the  oMrriage  contract  into  the  class  of  sacra- 
ments. In  matters  of  insufficiency,  he  ob- 
serves, '*  Des  clercs  plaidaient ;  despr^tresju- 
geaient.  Mais  de  ^uoi  jogeaient-ils  ?— des  ob- 
jets  qu'ils  devaient  igaorer." 
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My  Ifirdt,  no  case*  can  wdl  be  imagined 
•tronger  than  lliese  to  thf^vr,  ifiat  eitiii  ten* 
tences  tbundetl  in  ng^reemeui,  fiMinrM  oo  what 
may  b*;  calJeil  eollusioti  tit  the  parties,  are  vi4 
bindio^,  tUI  ihey  are  re^cmdeil!  in  that  court  lu 
which  al^Tie  the  la^v  of  Edg^lanil  han  ititriisted 
and  contined  the  coriAtileralion  i4  such  miiUers. 

Aiiollier  case,  which  has  olrtfa<l>  been  m*^n- 
tioned  to  your  tordships^  is  the  case  nl  Harriclii 
and  Hatficlil,  which  s^etns  to  twe  also  tr»  decide 
this  point,  and  to  decide  in  icrtns.  The  cnse 
has  been  already  luliy  slated  \*\  your  luiikhips  ; 
1  need  thi»refore  only  point  out  one  or  two  ]iHr- 
ticulara  ofit.  There  was  a  dispuie  bH  weea  the 
heir  of  one  Hatfield  and  a  woman,  n  lioclainifil 
to  lie  the  widon^  ol'ilie  father  id'  that  heir,  IJe 
insisted  upon  it,  Ibat  she  was  nnt  itie  wife  of 
Itattield  his  father,  because  she  had  het^ii  mar- 
ried to  ope  Porter  The  marriage  tviih  Porter 
was  proved*  Porter,  who  was  a  party  to  Uie 
suit  in  ikie  court  of  etpiityf  admitted  it  upon  his 
oath,  A  reiease  Ua^  obtainetl  by  the  heir  from 
Ibat  Porter.  ,  In  order  lo  gfet  ridof  ihiu  relrase^ 
and  tboTi^b  tlie  fact  nf  mairiage  was  prortd  in 
the  clearest  leinis^  the  woman  comioenced  a 
suit  for  jacliiolion  nf  wiarria^e  a^'^ainst  Porter 
lit  the  Spiritual  Court.  A  ^t^nl^oce  upon  his 
not  impeiirini^^  was  prnoounced  in  that  court 
•gainst  him,  and  that  was  hehl  in  (he  Uou^e  of 
Lords  to  (»e  conclusive.  Those  who  went  he- 
Ibre  yiinr  lordsbipis,  then  siuiog  in  judicature, 
said,  this  was  a  Henience  by  a  court  which  had 
the  alone  jurisdiciion  of  the  matter,  and,  %fhile 
it  stood »  It  most  di'cide.  The  books  that  lake 
notice  of  I  his  case  eiFpiesely  say,  that  the  sen- 
tence was  considered— iotieedj  after  I  he  case 
staled  io  your  lordihips  it  could  not  but  he  sn 
coii*iderei»— as  coltui»i*e,  i  think  is  one  of  the 
words  to  he  found  in  the  boobs  ;  and  yet  though 
appearing  to  he  a  feijjned  and  co!lus>ii'e  sen- 
lenre,  llie  answer  was,  that  coHu*<ion  i«  to  be 
judi/i>d  -•♦  -il.xie  in  the  c/>wrt  vihere  the  original 
H'  S  ^*l>ich  lia(i  tiloni?  jurisdjclion  upon 

lb'      I    t     I,  no  other  court  ran  cniisid«*r  it. 

My  tords,  1  am  aware  that  it  may  be  said  in 
ftOswer  to  ibis  Cio»e,  that  this  was  in  a  court  of 
e<|uity»  which  iiad  no  jurisdiction  to  empiire 
into  questions  concerning  marriage  in  the  Ec- 
cleaiastical  Court.  My  !onJs,  tbat  is  no  an- 
iwer;  li>r  wtierever  a  iseutence  founded  m 
•freemen I  between  parlie«  ts  u%ed  to  the  preju- 
dice oi  a  ihiid  person,  in  whatever  irourl  it  ib, 
unless  the  sultject  he  of  sucli  n  nature  that  it  is 
exdusiTfly  confined  to  ihe  particular  court  in 
vhich  II  ari^es^  wberever  such  n  s  ^  i  r 
tempted  ti>  be  o^ed  agnin^t  a  thii' 
third  person  tnay  avail  himvetf  i^i  uit:  t  "niMm* 
tipio  which  it  is  (uunded;  fur  how  i^  it^  timt  iti 
all  conMnoij  caieu,  where  C|U>^fiti<*H*»  ^•  i^k  Him.>f 
COllu!»i%e  sciittmccw,  that  the  | 
wlniif»    (bey  are    used   i:i^»h    n«l  m;        5^ 

ordt*r  to  do   ihat,    iiit  [  jUisUe  Mi 

the  court  in   v^hich  t>M  ^t%\  the 

person  iiguin»-t  whom  it  ii»  ur^rd  wyik,  How* 
€f er  that  tfeotencH  lony  he  ItHween  you  two, 
%hu  are  pariM-fc  h*  H,  however  it  lutiy  bind  you, 
ll  if  tounUeii  m  ugreeoiitDi  betw«:^u  you  two, 


and  it  is  nothing  to  me ;  as  agaiost  me  tt  is 
void.  Thus  in  the  common  case  of  execistoi^ 
a  creditor  ha^  a  right  lo  be  pnid  out  of  the  ef- 
fects left  by  a  dead  periion,  who  is  debtor:  ttie 
e%ecutor  intending  to  cheat  tlie  creditor  by  aa 
agreement  with  another  j^rsonf  who  is  no  real 
creditor,  prt'vads  upi»n  kiim  to  commence  a  suft, 
and  $ulTerjijnilgnieut  lo  pass  at  the  instance  of 
such  a  friend  ^  hy  which  he  \s  made  the  ori- 
ginal creditor,  and  the  executor,  a!«  repre^enta- 
live,  di'btor  to  the  person  &»o  suing  by  agree  - 
ment.  The  real  creditor  cannot  pursue  any 
steps  to  undo  the  juci'^meni :  no;  be  says^  hy 
way  of  answer,  That  judy;ment  is  toid  against 
me ;  you  two  persons  agreeing  and  colludiog' 
together  shall  not  turn  the  form*  of  law  to  my 
prejudice :  and  as  this  may  be  done  in  one  case, 
why  not  in  every  other,  where  a  judgment  or  a 
seri'ience  founded  upon  collusion  ts  used  agaiust 
a  third  person,  who  \m^  no  way  to  au^^wer  it 
but  by  Siiying  at  once,  It  is  void  against  me, 
bowerer  it  may  uland  good  between  >'ou  t 

This,  my  lords » Is  the  way  io  which  all  judg- 
ments by  collusion  or  by  covin,  in  my  know- 
ledge, are  answered  and  got  rid  of.  But  in  the 
case  of  Ilalfield  and  Haltield,  which  I  last 
atlutled  to,  it  is  answered,  that  the  Court  of 
Ei|uity>  and  the  House  of  Lords  jn  i 

court  *)f  equity,  had  no  authontv  I  ^  '»t 

all  into  a  matter  depending  in  0  i^oc^il 

Court  relating  to  marriage,  ht*  >  ,  u  court 
hath  an  exclusive  jurisdiction  ujh>u  ihesubject; 
and  yet  in  that  case  and  in  this  there  could  be 
no  reason,  \  submit  to  your  lordships,  why,  if 
an  Bgreemeot  of  the  parties  oould  be  a  ground 
for  impeaching  a  judgtnent,  il  might  uot  be  ta 
well  done  in  that  judicature  as  io  tuts? 

My  lords,  when  i  am  speaking  of  any  ar- 
guments that  one  may  suppose  to  be  urged 
from  an  otternt^t  to  prore  collusion,  there  arc 
diJferences  betweeu  any  such  judgments  as  art 
got  rid  of  by  a  third  pernon,  liecause  f^rejii 
diciat  to  hi  to,  and  foundtnl  upon  an  agreeme' 
Tt<^i»'«'*Hi  two  parties  to  a  suit  v^lih  whicli  he  bt 
M  do:    is  that  ti,  Vd 

Hill ,:        '-MO,,  thnt  has  an  v.^--  ■■  --,  •  i^--  -jm". 
to  SI  1  -  (udgment ;   ihr  object  here  is  to 

annul    i         i  lament  a^  between  the  ptirtie*  li»_ 
that  Huit.      lo  all  the  cases  Ihns  '     fl 

10^  wtiere  questions  arise  upon  J  "< 

iog    hy    ogreeineut,   ioleiided    to    J 
against   a   third    person;    io  all  sun 

b*'tV\»'i   i,    >\'..-    u  .1  ,i.   .      |"m'-    |i.,i'.-u:y  ,it   -' 

Thf 

i*se  who  UM 


poached  to  the    < 

they  are  inn  h.  

sideriiiinn  -  >  di!*iuigm>'i 

uient  Ml  tH L  (IS  ihe  pi> 

common  cuvt'  m  wtiicli  ori 
fecied;    uui  to  as  lo  b«  - 
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}mitiOT,  between  whem  tbey  sUnd  good,  bat  u 
being  laid  esicle  more  profierly  than  being 
avoided,  lo  as  not  to  be  iorned  to  the  pre- 
Judice  of  a  tbird  penoo,  wbo  is  not  a  party  to 
theai. 

Afy  lords,  anolber  distioclion  whicb  I  bave 
before  soggested  to  your  lordsbips,  wbich  1  re- 
mind your  lordsbips  of,  aa  upon  tbe  present 
head  of  tbe  ai^itments  1  am  suggesting  to  your 
lordships,  tbere  istbit  difterenoe  between  aU  tbe 
cases  that  can  be  brought  before  your  lordships 
upon  tbe  hc«d  of  eoliusion  or  agreement ;  in 
aU  those  cases,  in  such  as  1  have  allude<l  to,  and 
a  handled  others  might  he  put  which  fall  with- 
in the  same  rule  aa  a  judgment  set  on  toot  by 
an  executor  to  defraud  an  honest  oreflitor ;  in 
such  cases  tbe  parties  have  no  way  tbemsel? es 
to  comiDeoce  a  suit  to  set  aside  this  judgment ; 
their  mode  of  doing  it  is,  when  the  judgment 
is  used  against  them,  answering,  W  batever  the 
judgment  may  be  as  between  you  two,  as  to 
me  it  is  void :  but  there  is  no  regular  process 
of  law,  no  suit  to  be  commenced,  by  which 
any  sucb  judgment  can  be  set  aside  by  a  third 
person ;  there  is  no  suit.  If  it  could  be  done 
at  all,  it  must  be  done  in  a  manner  which 
fumisbea  argmnent  in  support  of  the  present 
sentence,  beosnse  it  could  only  be  done  by  an 
application  to  that  coart  in  which  such  a  judg- 
ment is  giren.  Another  court  may  say,  w  here 
it  is  attempted  to  be  used,  that  if  it  lie  proved 
to  be  foanded  in  agreement  by  those  who  are 
parties  lo  it,  it  shall  not  be  turned  against  a 
third  person ;  but  no  other  court  hut  that  in 
which  the  jodgment  is  given  can  set  it  aside 
and  aDnnl  it. 

fly  lords,  these  distinctions  clearly  appear, 
as  1  submit  to  your  lordships,  in  such  cases 
where  such  judgments  are  attempted  to  be  got 
rid  of  by  third  persons  as  detiimenta!  to  their 
intcresu:  but  I  believe  I  can  produce  to  your 
lordships  a  legislative  instance,  that  a  collusive 
judgment  in  the  Spiritual  Court  cannot  be  set 
aside  after  onoe  given ;  that  it  is  final  and  con- 
clusive. I  have  already  mentioned  it  to  your 
lordships  as  one  of  those  noiots  arising  in  cx>urts 
of  justice,  upon  which  all  consideration  is  con- 
fined to  the  ecciesiasticai  courts :  none  is  more 
imnortantthan  a  qaeation  concerning  bastardy 
or  fes^macy .  The  way,  your  lordships  know, 
in  wnic^  that  qnestioD  is  sent  to  be  tried  by  the 
Ecciesiasticai  Court,  is  this;  in  actions  of  va- 
rious aorts,  where  a  |)erson  olaims  a  title  by 
descent,  the  legitimacy  of  his  birth  becomes 
materiaJ.  If  the  party  against  whom  be 
claims  says  that  he  is  a  iSastard,  and  upon  that 
an  inueis  joined,  tbe  common  law  courts  in 
which  the  question  arises  send  the  malter  to  the 
Ecclesiastical  Court  to  be  enquired  of  and  de- 
cided. In  answer  to  a  writ  for  that  purpose  go- 
ing from  the  common- law  court  the  ecclesiaw- 
tical  judge  makes  a  certificate,  and  he  certifies 
that  the  party  is  a  bastard,  or  is  legitimate : 
that  certibeate  is  conclusive;  it  is  not  only 
cooclusive  between  the  parties  to  tbe  suit,  it  is 
conclusive  to  all  the  world ;  it  never  can  be 
touched  or  moved.again ;    that  certificate  onoe 


A,  D,  1776-  [414 

received,  that  vecord  in  the  common -law  courts 
is  final  for  ever. 

My  lords,  to  prevent  the  mischiefs  that 
might  arise  from  sucb  transactions  happening 
by  agreement,  and  a  false  certificate  obtained 
by  collusion,  depriving  persons  of  iheir  legal 
rights,  various  forms  are  uow  requisite  by  an 
act  of  parliament,  which  I  will  stale  to  your 
lordships,  that  originally  were  not  so.  Va- 
rious  praclamations  are  opceMury  in  the  court 
of  Chancery,  and  likewise  in  the  Court  of 
common -luM,  iu  which  such  question  arises, 
in  order  to  giie  universal  notice  to  all  persona 
who  may  by  possibility  he  inlerebted,  that  such 
a  question  h  to  be  sent  to  the  Ecclesiastical 
Court:  hat  before  that  act  of  parliament  no 
such  proclamations  were  necessary.  The  act 
of  parliament  will  shew  your  lordships  what 
then  was  the  effect  of  a  collusive  sentence  ia 
ihe  Spiritual  Court  upon  the  subject  of  bastar- 
dy ;  and  tbe  8entenc«  of  that  court  was  con- 
clu5iive,  SAd  could  uot  be  touched  by  any  tem- 
poral judicature. 

My  lords,  the  act  of  parlisment  was  made 
in  tbe  9ih  of  king  Henry  the  6ih,  chapter  the 
Xitb:  tlie  title  of  the  act  is,  *^  prodamationa 
before  a  writ  be  awarded  to  a  bishop  to  certify 
bastardy." 

My  lords,  the  preamble  of  the  act  before  it 
comes  to  the  enacting  part  is  very  long,  i 
need  not  read  the  whole  of  it  to  your  lordships: 
it  is  in  substance  this:  *'  that  several  persona, 
who  are  named  as  petitioning  in  tbe  law,  who 
claim,  some  as  sisters,  and  others  as  claiming 
under  sisters,  to  be  heirs  of  Edmund  earl  of 
Kent,  were  apprehensive  of  the  effect  of  a-col- 
lusive  certificate  that  would  be  obtained  1^ 
Eleanor  tbe  wife  of  James  lord  Audley,  who 
pretended  herself  to  be  the  daughter  of  that 
Edmond  earl  of  Kent ;  and  the  meaning  of  tbe 
act  was  to  prevent  the  effect  of  such  a  coMu- 
sive  certificate,  which  was  apprehended  would 
be  obtained  by  this  Eleanor  wile  of  James  lord 
Audley  ;  aud  stating  that  there  was  no  founda- 
tion for  any  such  pretence.  That  she  was  not 
the  daughter  of  tbe  said  Edmond,  the  act  goes 
on  to  say  ;  nevertheless  the  said  Eleanor,  the 
wife  of  James,  upon  great  subtilty  process 
imngined«  privy  labour,  and  oiher  means  and 
coloured  ways,  to  the  int^'itt  that  she  ought  to 
be  certified  mulier  bv  some  unlinsry,  in  case 
that  bastardy  should  be  aJI<  ged  in  her  person, 
hath  brought,  as  it  is  saidf  in  examination  be* 
fore  certain  judges  in  the  spiritual  court, 
knowing  nothmg  of  these  contrivances,  cer- 
tain soboroed  proofs  and  persons  of  ber  assent 
and  covin,  deposing  ibr  iif  r,  that  she  was  be« 
gotten  within  mainaifc  hnd  nn^i  solemnized  be- 
tween the  said  Kilmoud  and  Constance,  late 
'wife  of  Thomas  loril  Dc^speoKer ;  so  that  it  is 
very  likely  that  the  satm*  ordinary  would  cer- 
tify the  said  Eleannr  the  uriCo  of  James  mulier ; 
which  certificate  so  had  and  made  ought,  by 
the  law  of  England,  to  disherit  the  said 
duchess,  duke  of  York,  earl  of  Salisbury,  earl 
of  Westmorlanil,  John  earl  of  Typtoif,*  Alice, 
Joyce,  and  Uenry,  and  their  issue  for  ever,  of 
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the  whole  inheritance  aforesaid."  Thus  your 
hirdships  see  it  it  stated  that  sach  a  certificate, 
80  obtained  by  the  most  flagrant  covin  and  col- 
lusion, uhieh  is  stated  here  in  this  preamble  of 
the  act,  is  said  to  have  sncheffect,  that  it  ought 
by  the  law  of  England  to  disinherit  the  heirs 
and  tlieir  issue  for  e?er,  though  a  certificate 
most  palpably  obtained  upon  the  grossest  fraud 
aod  collusion.  Then  it  goes  on  to  pnyvide, 
'*  whereupon  the  premises  tenderly  considered, 
and  to  eschew  such  subtle  disherisons,  as  well 
in  the  safd  ca6e  as  in  other  cases  like  in  tiaie  to 
come,  by  the  advice  aod  assent  of  the  Lords, 
and  at  the  request  of  the  said  Commons,  it  is 
Ordained,  that  if  Eleanor  the  wife  ot  James  be 
certified  mutter,  that  uo  manner  of  certiticate 
shall  in  anywise  put  to  pr^udioe,  bind,  enda- 
mage,* or  conclude  any  person,  but  him  or  his 
heirs  that  was  a  party  to  the  plea.**  Thus  it 
provides  a  remedy  ia  that  particular  case. 
Then  it  goes  on  to  enact ^  that  in  future  all  pro- 
ceeedings  of  this  soft  shall  be  atten»led  with 
difTereot  proclamations  that  are  ordered  by  that 
act,  that  it  may  in  future  be  known  when  such 
certificate  will  be  applied  for  to  the  spiritual 
courts,  and  that  all  parties  interest^  may  have 
notice  to  make  their  objections.  Now,  my 
lords,  what  will  be  said  of  the  efect,  the  weight, 
the  authority  of  ecclesiastical  sentences  io  this 
part  of  the  law  after  the  act  of  parliament  f 
Does  it  not  appear  by  this  law,  that  the  certifi 
Gate,  in  other  words  the  decision,  of  the  Eccle- 
siastical Court  in  a  case  of  bastardy,  even 
thougii  founded  upon  coHusioo,  was  decisive, 
when  once  it  was  foramlly  raceived  from  the 
•  ecclesiastical  iudge  P  And  if  it  v^as  so,  will  it  be 
at  all  a  stretch  of  the  authority  of  that  judiqa- 
ture*  now  to  say,  that  a  sentence  in  a  cause  of 
marriage,  which  is  as  peculiarly  to  be  confined 
to  their  jurisdiction,  ought  to  hare  the  satne 
force  f  And  if  it  is  not  to'  have  the  same  force, 
will  it  not  be  breaking  in  upon  or  evading  that 
jurisdiction,  in  a  way  which  your  lordships* 
predecessors  have  never  done,  if  you  ehotild 
now  siiflTer  this  sentence  in  another  place  to  be 
impeached  and  overturned  ? 

My  lords,  your  lordships  will  remark,  that 
in  those  cases  which  your  lordships  have  been 
referred  to,  there  is  one,  the  case  of  fbrgerv, 
which  is  the  case  of  Farr,  that  is  more  exactly 
like  the  present,  and  where  a  decision  of  the 
spiritual  court  upon  a  will  is  held  to  be  decisive 
a^inst  the  clearest  proof  of  forgerv.  But 
wnh  respect  to  the  other  cases,  your  lordships 
will  obserre,  that  they  are  all  civil  cases:  and 
if  this  deference  and  respect  is  to  be  paid  to 
sentences  by  the  ecclesiastical  judicature  in 
civil  causes,  I  am  sure  I  need  not  observe  to 
your  lordships  that  in  criminal  causes,  where 
the  noble  lady  at^our  lordships  bar  is  to  he 
entitled  to  every  mdolgence,  to  every  favour, 
these  decisions  do  from  that  consideration  ac- 
quire doubtfe  force. 

My  lords,  it  may  be  said,  what  did  this  act 
of  parliament  of  James  the  first  mean  ?  That 
wli^  there  had  been  such  a  sentence  as  this, 
Uiough  thos^  who  were  parties  to  it  knew  that 


they  were  in  truth  man  and  wife»  that  after 
such  a  sentence  either  of  the  parties,  so  know- 
log  that  they  were  man  and  wife,  should  be  at 
iil^rty  to  marry  again  without  incurring  the 
penalties  of  this  slakile.?  lu  answer  to  that  it 
may  be  replied,  that  wliilst  this. sentence  stands, 
if  there  be  any  weight  ia  the  argument's  urged 
in  support  of  it,  it  is  not  to  be  presumed  that  it 
was  so,  or  could  be  so,  known  to  the  parties ; 
because  that  was.  to  impeach  the  sentence. 
But  another  answer  occurs  from  the  act  itself; 
for  the  act  did  not  mean  in  all  cases  to  punish  a 
second  marriage,  where  the  former  bni^band 
and  wife  were  found  to  be-living^  because 
there  is  an  exception  in  tlte  act,  an  exception 
whidi  permits,  I  mean. so  as  not  to  make  it 
punishable,  permits  a  maYriage  witli  a  second 
httsbaud  or  wite,  even  though  the  former  be 
living,  and  be  kgown  to  be  living.  Let  but  the 
sea  be  placed  between  the  bu^nd  and  wife 
for  seven  years,  though  they  know  each  other 
to  he  living,  the  law  takes  not  place;  tliey  are 
not  the  subjects  of  punishment :  that  I  take  to 
be  extremely  clear.  The  circumstance  of 
knowledge  does  not  necessarily  import,  that  a 
person  marrying  a  second  husband  or  wife 
must  be  subject  to  the  penalties  of  this  law  on 
account  of  that  knowledge  of  the  first  husband 
or  wife  being  tiring.  As  to  the  immorality  of 
the  case,  as  to  the  effect  agauist  religion, 
against  the  eternal  sacred  obligation  of  mar- 
riage, it  remains  exactly  the  same,  whether  the 
husband  is  on  this  side  the  channel  or  the  other. 
But  the  law  has  said  in  ihat  case,  though  the 
ceremony  of  marriage  would  be  thus  offended 
against,  though  the  obligation  would  be  so  far 
violated,  that  a  husband  or  wife,  knowing  that 
the  other  husband  or  wife  were  living,  shoDM 
take  a  second  ;  yet  that  knowledge  is  not  suf* 
ficient  within  the  act  in  that  instance  to  subject 
the  party  to  punishment.  It  is  liot  therefore 
in  tvw^  case  that  the  taking  a  second  husband 
or  wife,  even  with  knowledge  that  there  is  a 
former  subsisting,  will  sulijeGt  a  party  to  pu- 
nishment :  that  the  act  «ay3.  It  is  not  a  part 
of  the  present  question  before  your  lordships. 
To  suppose  that  after  this  sentence,  the  noble 
hidy  at  your  bar  could  be  so  well  acquainted 
wi&  the  ecdesiastieal  law,  as  to  know  that 
this  sentence  would  not  be  binding ;  that  Js  too 
absurd  to  suppose.  If  a  sentence  in  the  Eccle- 
siastical Court  ia  to  have  that  weight,  trhich  it 
has  had  from  die  earliest  times ;  if  the  same 
rule  is  to  tij^e  place  in  criminal  cotnrts  of  judi- 
cature, and  in  favour  of  the  oriminal,  which 
has  been  ag;ain  and  again  established  in  civil 
causes ;  then  this  sentence  is  concluidve ;  there 
will  be  an  end  of  the  present  prosecution. 
And  your  lordships  will  not  forget  what  1  did 
before  take  the  liberty  to  suggest  to  your  tonl- 
ships,  that  giving  the  utmost  sanction  to  this 
seutence,  you  never  bastardize  issue,  y  od  never 
disturb  fiimilies,  you  never  deprive  individuals 
of  their  right;  because  every  human  iireature, 
who  is  at  all  interested  to  dispute  a  sentence 
against  a  marriage,  who  wishes  to  set  up  or 
support  it,  may  at  any  time  apply  to  the  Ec" 
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«MaiUi«l  Coort^  tad  theft  ktre  the  nNiitiaKc 
wA  o|p  egtiD  md  eetiblisbed.  No  oaow  there- 
lore  <sen  erer  iMM,  ia  which  a  marraige  will  re- 
laeia  nadeoa  by  tfUch  a  eeateaoe,  excejit  where 
there  it  ao  haman  creetiire  who  thinks  it  worth 
iiieir  while  teeadeareor  to  fupportit.  And 
Ibis  temporal  law  nmy  earely  very  well  go  ua- 
ipferoed  white  a  eeateaoe  steads,  and  on  ac* 
caaot  of  that  aeateace,  which  with  the  utnost 
waiKhl  aad  er«dit  yvYea  to  it  can  produce  ao 
temporal  iBisehief/  If  it  be  wrong,  if  tbe  par- 
ties  to  It  in  proenring  it  did  wrong,  it  may  at 
■ay  tiBM  be  undone  in  tbe  Eociesiastiital 
CoBit ;  and  as  to  tiie  oflbace  against  the  right 
of  marriage,  against  tbe  religions  consiilntion 
of  the  fciogdoni,  that  oonrt  may  at  any  time  ef- 
fiMtoally  pdttish  tlieee  who  have  been  guilty  of 
aoy  sueh  offenee,  who  hare  improperly  mar- 
ried a  secoad  husband  or  wife,  who  liafo  im- 
properly attempted  to  get  rid  of  a  marriage 
that  was  legally  esteMished. 

And  therefore  npea  tbe  whole  I  submit  to 

C»«r  lordships,  that  upon  the  authorities  of 
w  there  is  no  groond  to  impeioh  or  attack 
this  sentence ;  that  it  is  final,  it  is  c«»clusire, 
cf  coBine  ao  other  evidence  ought  to  be  re- 
ceired  impeaching  thisi  marriage ;  that  tbe  in- 
dictment therefore  most  fall ;  and  that  as  no 
etkieaee  can  be  reoeircd,  it  would  be  idle,  im- 
pertiBeflt,  and  of  aO  use  to  sute  it. 

Doctor  Calvert*  My  lordSf  it  is  my  duty  like- 
wiM  to  trespass  a  little  upfou  your  lordships'  pa- 
tience OB  the  same  fide  with  the  gentlemen  who 
bare  gane  before  me,  though  this  question  has 
been  by  them  considered  in  the  widest  extent 
oTriew  that  I  believe  it  is  capable  of. 

My  lords,  the  motiott  now  made  by  the  noble 
bidy  at  year  lordshipe*  bar  is  this,  that  having 
that  epeciea  of  evhJence  which  she  apprehends 
ia  ceodusive  in  her  fhvour,  and  precludes  the 
proeecmar  from  going  into  any  evidence  on  his 
parti  it  may  be  receif  ed  by  year  lordsbips  as 
tbe  oaiy  matter  proper  to  take  into  eonsideni- 


My  lords,  that  evidence  which  her  grade 
aflhtti  is  a  sentence  In  the  Ecolesiastieal  Court, 
iiraaoanced  in  a  due  suit  thereupon,  id  a  direct 
bae  of  marriage )  the  purport  of  which  was, 
that  then  was  no  marrisge  aobtisting  between 
tbe  bonoursble  Mr.  Augostus  Hervey  and  the 
Bobbi  lady  at  the  bar,  as  tbe  indictment  lays 
ttaera  wae,  at  the  time  she  married  tbe  late 
daka  of  Kingaton,  that  marriage  being  the  sole 
foandation  of  this  accosatloo ;  for  if  that  faila, 
the  illarriage  with  tbe  duke  of  Kitigaton  waa 
pertbetly  Innocent.  If  ihw  i«  a  prccfi  siicb  a 
aae  as  your  lordships  by  law  ought  to  abide  by, 
that  there  waa  no  such  marriage  subsisting  be* 
timm  tbem,  to  go  into  evidence  of  any  sort 
irnnt  ha  toully  nugatory. 

My  lai^  it  is  well  kacwa,  that'  by  the  oon- 
cdMMi  of  this  kingdom  there  are  did^ent 
aa(imifpDjated  thr  the  litigation  of  diflerenl 
'fbtnacoartsare,  as  tbeconsiituilon 
tr#U  adhpted  to  the  purposes,  and 
IhtJitiiWtfeft  Whieh  can  take  up  the 


pniot  oHgiBailTf  and  determine  it  directly ;  and 
It  is  contended,  that  while  that  determinatfoa 
subsists,  it  ought  to  have  ila  effect  in  ali  other 
places,  and  in  all  other  coarta  where  there  aball 
be  occasioa  to  make  uae  of  it. 

My  lords,  this  is  not  asserted  only  of  ana 
species  of  courts,  I  mean  tbe  EecleaiaslioU 
Courts,  but  it  applies^  I  apprehend,  toaeateacea 
of  all  others  whatever^  that  when  a  judgment 
has  been  given  by  say  coart  having  ongioai 
and  direct  jurisdiction,  though  that  may  inai* 
dentally  come  before  another  court,  yet  they 
don't  go  into  that  questibn  which  has  by  a  asm* 
petenf  judicature  been  before  detetmined. 

My  lords,  it  is  true,  it  is  impossible  for  any 
courts  to  continue  to  exercise  their  jurisdictiea 
for  any  considerable  time  without  many  qnea- 
tions  incidentally  arising,  which  are  not  really 
and  originally  within  their  jariedictwn,  many 
of  ^ecclesiastical  cognizance }  and  for  the  pur- 
pose of  determining  that  caase,  if  the  inci- 
dental paint  has  net  already  had  a  decision  la 
an  Ecclesiastical  Court,  they  must  be  gone 
into ;  because  if  Ihey  were  not,  there  would  be 
no  end  of  the  interruption  of  Justica.    Many 
qoestiooa  arise  ia  the  Ecclesiastieal  Courts, 
which  are  originelly  of  common^iaw  jurlsdia- 
tion,  yet  tbe  Ecclesiastical  Coiut  must  go  so 
far  into  that  consideration,  aa  to  see  whether 
tbe  pretence  be  true :  for  the  purpose  only  of 
determining  the  canae  then  beloro  that  Court, 
they  cooM  not  have  originally  determined  thla 
question.     Suppose,  for  instance,  a  legatea 
claiming  a  legacy  in  an  Ecclesiastical  Court, 
the  eiecutor  may  plead  a  release ;  now  the  valU 
dity  or  invalidity'  of  that  release  ia  originally 
cogniaable  by  the  common«law  courta  and  no 
other,  yet  tbe  ecclesiastical  judge  must  m  fhr 
take  tnat  plea  into  conaideratiea,  as  lo  eea 
whether  there  is  primi  facie  a  release  or  no: 
but  it  was  pleaded  in  reply,  that  there  had  been 
a  question  upon  that  release  at  ooaitnon  la#, 
that  it  bad  been  there  pat  in  issue,  and  that 
there  was  a  verdict  against  that  releate<    1  ap- 
prehend, that    no  eccleeSastioal  judge  thea 
would  think  himself  at  liberty  to  enter  into 
the  queetion,  whether  it  was  a  good  releaae  oe 
no  ;  but  tbe  verdict  mnst  be  taken  as  true,  ber- 
ceuse the  Court,  though  incidentally^  it  waa 
obliged  to  take  notice  ot  it,  has  net  a  jurisdic- 
tion to  determine  the  original  queetion. 

My  lords  tbii  may  be  applied  to  the  quel* 
tion  that  is  bow  before  year  lordships  !  mar^ 
riage  causes  are  pecnlieriy  by  tbe  oonstltutioa 
given  to  the  Eoclesiastlcal  Courts  ;  they  afona 
can  determine  an  original  and  direct  question 
of  marriage  as  between  the  parties ;  and  if  de« 
terminations  of  courts,  having  original  and  di* 
rect  jurisdiction,  are  to  receive  weight,  and 
meet  with  credit  from  all  other,  then  the  deters 
minations  of  Ecclesiastical  Courts  upon  roai^ 
riage  ought,  wherever  they  come  in  queetion  in 
any  other  court,  likewise  to  be  received  as  con* 
elusive.  The  obvious  reason  o1\his  strikes  me  to 
be,  because  though  etery  coiirt  can  determine 
in  some  measure  a  question  merely  as  applied 
to  what  is  then  before  them,  yet  they  cannot 
9£ 
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determine  it  generally,  tbey  cannot  determioe 
the  very  qoestion  as  applicable  to  other  pur- 
poses. As  for  instance,  suppose  any  temporal 
right  under  a  marriage  is  to  be  considered  in  a 
common-law  court,  and  it  mav  be  necessary 
for  that  purpose  lo  enquire  whether  there  be 
such  a  marriage ;  the  general  question,  whe- 
ther such  persons  are  to  all  iotents  and  purposes 
jnan  and  wife,  whether  they  are  bound  by  the 
obligations  of  doty  arising  from  that  state,  is 
•certainly  not  to  be  determined  but  in  a  court 
of  ecclesiastical  iurisdiction  :  and  when  that 
court  has  been  m  possession  of  the  original 
and  general  question,  and  has  determine  it, 
lor  the  common- law  court  to  enter  into  it, 
might  be  in  effect  to  alter  and  undo  a  judg- 
mentf  as  far  as  the  consideration  then  is  belbre 
the  court,  which  certainly  that  court  has  no 
jurisdiction  to  do.  That  this  is  to  be  receired 
as  a  general  position,  1  apprehend,  is  support- 
able upon  this  ground ;  upon  the  great  incon- 
gruity of  sentences  which  otherwise  must  arise. 
Now  suppose  there  be  a  seotdnoe  in  a  court 
that  has  the  original  jurisdiction  to  determine 
marriages  between  man  and  wife ;  to  determine 
upon  the  state  of  those  persons,  whether  they 
are  in  lact  in  that  relationship ;  all  determina- 
tions upon  that  question  in  any  other  court 
may  be  directly  contradictory  to  that  sentence, 
which  still  must  remain  ;  tor  the  parties  will 
and  must  remain  man  and  wife,  or  the  con- 
trary not  man  and  wife,  according  as  the  sen- 
tence was,  if  that  question  has  been  directly 
determined  in  an  Ecclesiastical  Court ;  and  any 
determination  that  would  be  given  by  another 
court,  oiay  be  contrary  to  that  obligation  and 


Jiend  it  is,  that  whenever  a  question  of  matri< 
mony  has  artsen  in  any  common- law  court,  if 
there  has  been  no  determination  in  the  Eocle- 
ffiastical  Court,  the  qnestion  may  be  open  ;  but 
if  that  question  has  ever  come  directly  in  point 
Jbefore  the  Court,  having  direct  juriidiction  to 
deteraaine  it,  1  apprehend  to  this  time  there 
fdways  has-been  such  credit  given  to  the  sen- 
tence, that  it  Is  taken  to  be  conclusive  and  be 
determined  between  the  parties. 

My  lords,  this  distinction  was  made,  I  con- 
ceive upon  the  best  grounds  so  long  ago  as 
that  case  alluded  to  by  the  learned  gentlemen 
who  have  gone  before  me:  1  mean  Kenn*s 
case,  reported  by  sir  Edward  Coke ;  that  was 
in  the  reign  of  king  James  1.  In  that  case 
there  is  cited  the  case  of  Corbett,  which  was  as 
early  as  Edward  4«  Taking  the  doctrine  laid 
down  upon  these  two  cases  together,  the  posi- 
tion there  established,  and  1  trust  adhered  to 
ever  since,  is  this,  that  when  there  has  been  a 
question  of  marriage  litigated  by  the  parties 
themselves  in  a  proper  court,  and  the  question 
has  'been  determined  upon  the  marriage,  the 
sentence  will  always  hold  good,  till  it  is  reversed 
by  that*  court.  So  much  was  determined  in 
the  case  of  Kenn.  lo  the  case  of  Corbett  it 
was  determloedf  that  where  one  of  the  parties 
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is  dead,  and  no*  such  sentence  was  had  betwem 
the  parties  while  living;  a  person  cannot  com- 
mence proceedings  in  the  Ecclesiastical  Court 
relative  to  that  marriage.  The  reason  is,  that 
then  the  object  of  such  a  suit  must  be  temporal 
consideraiioDS  only  ;  it  must  be  to  bastardize 
issue,  or  it  must  be  for  some  purposes  which 
the  Ecclesiastical  Court  has  not  original  juris- 
diction of.  But  the  merequestion  of  marriage, 
of  connection  between  man  and  wife,  can  never 
come  into  question,  nor  ought  it  to  be  litigated 
after  the  death  of  the  nartiea^  therefore,  the 
Ecclesiastical  Court,  aner  the  death  of  the 
parties,  does  not  entertain  that  suit,  nor  can  it 
be  legally  commenced. 

My  lords,  there  are  a  variety  of  cases  which 
have  been  determined  that  have  been  quoted 
already  to  your  lordships,  and  which  I  should 
be  very  sorry  to  take  up  your  time  in  repeat- 
ing ;  but  it  seems  to  me  on  those  authorities  to 
have  been  established,  that  as  often  as  these 
sentences  have  been  pleaded  they  have  been 
allowed,  whether  they  were  sentences  in  causes 
of  nullity  of  marriage,  or  in  jactitation  of  mar- 
riage. 

BIy  lords,  if  danger  is  to  be  apprehended 
from  too  much  cr^it  being  given  to  such 
sentences,  lest  fur  improper  purposes  they 
might  be  unduly  obtained,  there  seems  to  lie 
less  danger  in  questions  that  arise  upon  mar- 
riage than  in  any  other ;  for  this  reason,  that 
there  can  be  no  determination  against  a  mar- 
riage but  what  is  open  to  future  litigation.  We 
all  know,  that  io  a  qoestion  of  marriage  any 
perMu  that  has  an  interest  may  intervene  be- 
fore sentence  given  ;  and  any  person  haTing 
an  interest,  though  they  have  neglected  to  inter- 
vene in  that  cause,  might  appeat  within  the 
proper  time:  nay,  I  will  go  an  far  as  to  sav, 
that  if  any  person  having  an  interest  should 
have  so  far  ne^^faN^ted  it  as  to  omit  availing 
himself  of  an  intervention  or  appeal,  yet  he 
might  stiU  come  before  the  court,  shew  his  in- 
terest, and  be  heard.  A  marriage  cause  goes 
farther  still ;  for  I  believe  in  most  other  cases  a 
determination  would  be  for  ever  binding,  at 
least  to  the  parties ;  but  in  these  questions,  I 
conceive  it  is  not:  for  if  there  was  to  be  a 
question  between  a  husband  and  wife  in  a  cause 
of  jactitation,  and,  as  in  this  cause,  it  was  de- 
termined that  there  was  no  marriage;  yet  the 
partv  against  whom  that  sentence  was  obtain- 
ed, I  apprehend,  might  appear  afterwards,  he 
might  produce  any  new  proof  that  be  did  not 
know  of  at  that  time,  or,  even  if  he  had  not 
produced  what  proof  he  had,  he  might  be 
beard  upon  it.  The  reason  of  that  indulgenoe 
I  take  to  be  this :  by  the  canon -law  a  marriage 
was  held  to  be  indissoluble,  and  for  that  reason 
a  sentence  against  it  never  could  be  final; 
'  sententia  contra  roatrimooium  nunquain  tran* 
*  sibit  in  rem  judicatam.'  The  canoa*law,  it 
is  well  known,  has  been  received  in  this  country 


with  respect  to  mairiage,  particularly  as  to  that 
position  of  its  being  indissoluble.  In  most 
other  questions,  ss  of  property,  a  person  might 
be  bound  by  time,  bound  by  not  QwlDUg  a* 
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good  a  Oiie  as  be  shoald  bafe  done ;  bat  as 
B  person  cannot  release  bimself  from  the  obli- 
gatkMM  of  marriage  bv  any  lapse  of  time,  or 
any  neglect  in  stating  his  case,  ^be  qoestion  is 
ever  open ;  therefore  tbese  cases  are  certainly 
tbe  least  dangerous,  becaose  if  sny  body  ap- 
pears who  apprehends  himself  injured  in  this 
matter,  and  has  an  interest  to  shew  that  this 
jodgment  was  not  duly  obtained,  he  may  be 
heard;  but  while  soch  a  sentence  remains  un- 
impeached,  I  apprehend  it  is  conclusive.  The 
sentence  now  before  yoor  lordships  is  a  sen- 
tence in  a  cause  of  jactitation.  It  has  been 
supposed  upon  the  authorities,  many  of  which 
have  been  cited  to  your  lordships  to-day,  that 
when  a  sentence  determining  upon  this  point 
has  been  oflTered  in  any  court  coming  in  inci- 
deotelly,  it  has  been  constantly  received :  but, 
my  loras,  it  has  been  received  with  this  restric- 
tiouy  as  k  is  laid  down  expressly  in  Black  ham's 
case,  which  has  been  already  quoted,  it  must  be 
where  tbe* marriage  has  been  directly  in  issue ; 
lor  if  it  be  an  incidental  point  only,  it  would 
not  then  be  satisfactory.  In  Blackham's  case, 
where  tbe  question  arose  upon  the  grant  of  an 
adnunistration,  it  was  arvoed,  that  the  Eccle- 
siastical Court  havbg  determined  upon  that 
adniBislration,  they  had  virtually  determined 
the  marriage,  and  therefore  it  was  hindiog 
upon  all  parties :  bnt  it  was  said,  No,  tbe  ques- 
tion must  be  originally  and  directly  upon  the 
marriage,  or  it  shall  not  have  effect ;  and  the 
distinction  seems  to  be  exceedingly  good. 

My  lords,  in  order  to  bring  the  present  case 
therefore  within  this  principle,  it  is  necessary 
to  shewy  thai  the  sentence  now  under  your 
lordships'  consideration  is  a  direct  determination 
upon  a  marriage;  beeanse  if  it  be  not,  it  would 
be  liable  to  the  objection  which  I  have  now 
stated. 

Bf  y  lords,  the  proceeding  is  that  of  a  cause 
of  jactitation,  which  is  begun  by  a  man  or  wo- 
man :  in  this  cause  it  was  the  woman  calline 
upon  the  person  who  claims  to  be  tbe  husband, 
for  having  boasted  and  asserted  that  lady  to  be 
bis  wife,  to  abstain  from  such  assertions  for  the 
fotnre. 

My  lords,  here  the  question  originally  seems 
to  be,  whether  the  person  called  upon  had  ever 
really  claimed  the  lady.  In  that  stage  of  the 
cause,  if  the  claim  had  not  gone  as  far  as  a 
justification,  some  of  tlie  books  assimilate  this 
proceeding  to  a  cause  of  defamation,  supposing 
It  to  be  a  case  of  words  only  ;  and  when  upon 
a  marriage  being  pleaded  to  justify  tbe  claim, 
the  nuestion  turns  upon  thst  luarnage,  it  may 
.  pertiapo  be  argued,  that  it  is  not  a  direct  case  of 
marriage,  but  an  incidental  one  only  :  it  ma^ 
not  Iberefore  be  improper  to  consider  it  in  this 
case»  lest  such  an  observation  shoald  be  made. 
I  talce  it,  that  when  in  a  cause  of  jactitation 
the  defendant  gives  in  a  plea  stating  a  mar- 
ria^,  and  that  marriage  is  contradicted  by  the 
plaintiff,  though  it  is  mtended  indeed  as  a  de- 
ftmn  to  the  accusation  for  which  he  is  called 
upon  to  answer,  that  of  having  claimed  the 
^i^xJfH  the  qoeatioii  then  ahem  its  nature; 
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the  plea  is  not  w\y  intended  to  entitle  tbe  de- 
fendant to  hi*  admission,  bnt  tbe  court  is  then 
in  possession  of  tbe  question,  whether  there 
was  a  manrisge  between  the  parlies,  and  the 
determination  is  direct  upon  a  marriage.  If 
the  marriage  be  proved,  there  is  the  saiiie  ^n- 
tence  passed  as  in  a  matrimonial  cause ;  there 
is  a  sentence  directly  pronouncing  there  was  a 
marriage,  the  parties  are  pronounced  to  be 
man  and  wife,  and  they  mitiUi  be  admonished 
to  restore  to  each  other  conjuo^al  rights.  If,  on 
the  contrary,  the  defendant  should  fail  in  proof, 
the  determination  is  this,  that  the  party  has 
failed  in  his  justificatory  matter ;  and  the  sen- 
tence in  this  esse  goes,  thst  the  judge  baa 
found  that  he  has  tailed  in  the  proof  of  the 
marriage  alleged  to  have  been  had  between 
them,  he  is  d^lared  to  be  free  from  all  matrix 
monial  contracts,  and  injoined  not  to  boast  in 
future ;  it  would  be  therefore  a  fallacv  to  argue, 
that  this  is  not  a  direct  determlhatiou  of  the 
qnestiou  of  marriage:  it  is  indeed  ingrafted 
upon  the  original  cause  of  jactitation,  but  that 
is  agreeable  and  consonanl  to  practice  in  other 
instances. 

My  lords,  it  is  not  a  monstrous  thing  to  as- 
sert tbst  a  cause  may  change  its  nature  from 
its  original  institution. 

(On  motion  of  a  Lord,  part  of  the  Sentence 
was  read.) 

Dr.  Cahert.  Unacquainted  as  I  am  with 
tbe  proceedings  of  this  high  and  august  court, 
which  I  never  had  the  honour  to  appear  in  be- 
fore, f  conceive  it  is  ray  duty  to  take  immediate 
notice  of  those  words  which  bars  been  read,  aa 
I  suppose  they  were  called  for,  because  I  ought 
to  confine  my  obsei^rations  to  tbem  before  1  go 
any  farther.  The  lady,  who  is  the  object  of 
that  enquiry,  is  pronounced  to  be  a  spinster  at 
far  as  yet  appears. 

My  lords,  these  words  are  inserted  in  thii 
sentence,  and  I  spprehend  are  in  everjr  sen* 
tence  of  4his  nature ;  the  purport  of  which,  I 
trust,  means  this,  that  the  case  is  open  to  ftt-» 
ture  disquisition  upon  the  principles  that  have 
been  already  stated ;  that  though  the  judge  de* 
ter mines  upon  tbe  evidence  that  is  then  before 
him,  yet  the  parties  having  an  interest  to  bring 
that  question  on  again,  may  be  heard.  As  far 
as  yet  appears  to  us,  says  the  judge,  the  lady 
is  free  from  all  matrimonial  contracts;  aod  aa 
long  as  that  sentence  remains,  I  mean  to  argue 
that  it  is  a  conclusive  sentence.  1  don't  mepn 
that  the  Court  is  precluded  from  another  en- 
quiry ;  I  have  stated,  that  no  parties  are  pre- 
cluded from  another  enquiry ;  and  I  conceive 
the  Dleaning  of  those  words  are  to  express,  that 
according  to  the  light  which  then  appears  l» 
the  Court,  the  Court  pronounces  the  sentence* 
But  a  sentence  of  that  sort  is  not  from  thence 
to  be  argued  to  be  luigatory ,  and  that  tbe  Court 
determines  nothing:  the  Court  determines  upon 
what  it  has  heard ;  and  aa  long  as  that  sentence 
remains,  that  is  the  way  in  which  I  meant  to 
put  it,  it  is  decisive  and  conclusive. 

My  lords,  1  have  said,  that  though  tbe  caos% 
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b^ao  origkaUy  udoo  Ibe  om  paKy  crUui^  oh 
the  oiher  to  jufiitjr  bis  cUim  as  bosband  in  a 
oauac  af  jaetttatioD,  it  is  nothin;^  moastrom  to 
sappoaa  it  bas  so  far  oliaogad  its  natsre  as  to 
become  a  inanria^e  ouise;  and  I  mill  mootiott 
other  cases  ki  wbich  4be  oeelosiastioal  eoorts,  aa 
is  weJ  I  koowD  to  tbe  pracAitiooora  in  tboac  eourta, 
adopt  and  admit  ot  a  similar  praeticr.  8up- 
'  pos^,  for  iDOtaoce,  a  maa  was  to  briog  a  suit 
afraiost  bis  vrife  for  tbe  roatitiitioo  of  coojugai 
rig^bts ;  in  bar  of  tbat  restitution,  tbe  ivoman 
may  plead  adultery  or  cruelty  in  tbe  husband, 
vbicb  is  certainly  a  reason  ajj^ainst  admonish- 
ing her  to  return  boiiie  to  her  husband.  But, 
Biy  lords,  this  is  not  all  that  the  Court  would  do 
in  snob  a  case ;  for  she  bavinif  pleaded  adul- 
tery, tbat  |dea  liecoroes  in  fbo|  a  libel  in  the 
eause,  and  it  wiH  become  a  oanae  of  adultery; 
and  1  base  knowNi  within  my  memory,  and 
•inoe  my  attendance  at  tbe  bar,  iustaocts  of 
that  sort.  In  k  case  of  Mathews  and  Mathews, 
determined  in  1770,  to  tbe  Consistory  of  Lon- 
don, tbe  wile  pleaded  adultery  in  bar  to  rasti- 
totion;  tbe  causa  went  on  in  tbat  suit,  and 
there  was  a  sentence  of  dirorce:  would  any 
body  ottntend,  tbat  it  was  not  aa  direct  a 
■ontenco  of  divoroe,  as  if  it  had  bean  so  ori« 
ginally  instituted  P  and  in  caae  either  of  tboae 
parties  bad  married  again  dgriog  that  diroroe, 
and  an  indictment  bad  been  preferred  for  poty- 

Smy,  can  it  be  contended  that  this  sentence  of 
'oroe  would  not  be  a  defisnee  under  tbe  pro- 
f«so  in  tiie  body  of  tbe  act? 

My  lords,  another  inatanoe :  aoppose  a  man 
brings  a  suit  4br  separation  bynmoo  of  adul- 
tery against  his  wile;  tbe  wife  OMy  reorimi- 
Date,  and  asay  giro  in  an  aHegiitioo  pleading 
adultery  in  tbe  hoaband.  "The  prayer  indeed 
on  ea<;h  side  would  be  for  a  separation;  but 
there  is  a  very  considerable  difference  between 
m  ^ntence  for  separation  formed  npon  a  crime 
being  in  tbe  man  or  in  tbe  woman,  whether  it 
is  at  ibc  mut  of  one  or  the  other :  but  if  tbe 
party  that  is  defendant  in  tbe  original  auit 
iboiild  go  on  and  prove  tbat  adultery,  and  the 
fdaintii'ahould  not,  tbe  ddendant  would  been- 
titled  not  only  to  a  dismission  from  the  suit  tbe 
plaintiff  originally  brought,  but  to  a  separation 
wpon  account  of  tlie  ndultery  pleaded  by  tbe 
defendant. 

I  mention  those  cases  to  shew,  that  it  is  not 
ODorroous  to  suppose,  that  though  the  original 
^oestioo  might  begin  in  «  cause  of  jactitation, 
yet  tbe  marriage  being  pleaded,  the  aentenee 
oither  one  way  or  the  olber  is  and  must  bo  as 
determinate  •$  if  tbe  queotion  bad  originally 
been  open  marriage.  There  is  a  caae  tbat  was 
litigated  in  the  Ecclesiastical  Court  not  •long 
«go,  and  which  at  tbe  time  was  much  talked 
Of,  and  is  wfdl  known ;  I  mean  tbe  oase  of  Mr. 
Thomas  Hervey,  who  brought  a  snit  of  jacti- 
tation of  marriagl^in  tbe  Conajitory  Court  of 
liOndon*  against  Mrs.  Henev.  In  tbat  cooit 
•  marriage  was  pleaded;  tbo  aentenee  was 
•gainst  tbat  marriage ;  tbe  name  was  affirmed 
in  tbe  court  of  Arebes ;  but  when  it  was  ap- 
fonled  to  the  ooovt  of  Doleg«tei,  tbey  ki  ened 
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this  jttdgmentt  and  proBOuncod  for  tbe  mar* 
proMMinoed  not  only  thai  Mra.  U^mmy 


was  justified  in  her  jaetiiation,  but  jprononnood 
espressly  and  difootly  fsr  the  OHumaige;  and  I 
believe  nobody  will  doobt,  but  tbat  manriegia 
was  as  aonclosiTely  ^etenniaed  between  tkem 
as  a  it  bad  been  origiaally  a  marriage  aanaa, 
or  a  suit  of  nollity  of  mariiage.  Tbat  tfaesa 
seateaoss  have  been  held  to  be  esacloaive  in 
the  courts  of  coaounen  law  whore  Ibey  bava 
beisa  offered,  tboae  laauy  iaetancea  that  bava 
been  mentioned  aeem  to  me  to  pat  it  out  of  all 
doubt. 

It  will  not  be  improper  to  eonaider  what  effnei 
a  aentenee  of  this  eort  would  have  in  tbe  fie  • 
olesiastiGa]  Court ;  and  1  abaU  contend,  tbat 
while  a  seatenoe  of  this  sort  is  eziafting.  a  wifa 
coold  not  he  beapd  to  have  any  daim  upon  bar 
bnsband ;  ahe  couM  not  claim  tbo  reatitutian  of 
ounjugal  righla ;  there  is  no  light  in  wbicb  aba 
would  be  understood  to  be  tbe  wife  until  tha 
marriage  be  again  brought  into  qaeati^  Tbera 
is  a  case  in  print  that  aeema  to  me  to  co  ex* 
aotly  to  the  point  I  am  now  aaatending  tor ;  it 
is  in  tbe  ease  of  Clewa  and  Batborali  wbidi 
haa  been  mentioned  akeady  to  your  lordabipe, 
aa  reported  in  Strange,  968.  But,  my  birda, 
that  oase  is  reported  likewise  in  another  boeky 
a  beak  lately  publiabed,  wiudi  I  am  tdd  in 
good  anthority  •  and  tbo  oaaee  well  and^rveall|r 
taken ;  it  is  called,  Casea  in  tbo  time  of  Lord 
Hardwicke,  and  it  is  tn  be  found  in  page  11. 
There  the  oase  is  stated  a  little  mon  at  laage ; 
and  a  case  is  ssid  le  he  quotod  by  I>r.  Lee,  of 
Mellisent  aad  Melliasot  in  the  y«ar  t71ft.  la 
that  caae  a  woman  bad  claimed  to  be  Ibe  wife 
of'  a  Mr.  Melliaeat.  Mdliient  Ubelled  bar  in 
the  Bcelesissticfld  Coast  in  a  jaetitation  of  mar* 
riage.  She  pleaded  a  marriage,  but  failed  iii 
the  proof;  and  there  was  a  sentence,  1  appee* 
bend,  of  tbe  aame  sort  aa  in  tfaia  oanie.  Mer 
the  death  of  her  bnaband  the  wonaa  wowM 
have  made  out, her  right  to  tka  administratioii, 
and  for  that  purpose  ebe  pleaded  ber  ooandage  $ 
Hiat  must  have  originally  began  in  tbe  inferior 
oourt,  and  from  the  natoire  of  the  auit,  1  aop- 


pose, came  from  the  Prerogative ;  but,  how- 
everi  tbe  determination  |  am  allading  to  was 
in  tbe  court  of  Delsgaiea:  it  waa  detemiiiied, 
aa  there  remained  in  force  a  aentenee  wbidi 
was  a  bar  to  ber,  ebo  could  not  be  beand  to 
make  out  ber  case  as  a  widow  to  the  ilaceaaed. 
Your  lordabifia  very  well  kaow,  tbat  Iboogb'tha 
Prei>oj;ative  is  an  eoelssiastical  coast,  yet  the 
juiiadiction  of  that  conm  is  confined  merely  ta 
probates  and  admiaistMitionSy  and  iido^not 
entertain  cansea  of  marriage.  Mrs.  MeWsent 
there  claiming  aa  tbe  widow  of  tbo  deoeaaed  ia 
that  aoort  wmw  tbe  aenl^oe  of  the  maniaga 
•be  aet  aside,  it  was  held,  thwa 


could  not 

bein^  a  seateaoa  ia  a  canee  of  jactitatioa,  ia 

marriai^ 
the  could  not  claim 
tbe 
are 


whieh  the  marriai^  waa  fMroaooiioed  againa^ 

I  could  not  claim  ai  widow.    In  tbat  caae 

Prerogative  Court  held  the  aame,  as  wf 

oonteaaiog  your  loidabipa  wiH  «pon  IbM 


iadh^Pxar^giiiva 
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CMft  IB  *e  JM9  iftU  My  Mayo  agauitl 
Browa.  Tfae  ^utsitoo  aross  upon  «d  adou-* 
]iHlf»lioii  10  Gcrlrude  Brows,  wbo  died  inlaa- 
Iftltf.  AdaiiaiflmtiaNi  had  baeo  granted  to  fita- 
irfico  Brown  aa  her  biMband,  ha  baviag  marriad 
fiisr  io  the  year  IfSO.  AI\arvM«  thai  admU 
aiatrtlion  4rat  oidled  in  kj  iady  Mayo,  a 
4aaf  liter  hy  a  foraMr  hiisbajid  ;  and  aha  oon- 
toBdttl  that  Brown  bad  ao  rigbt  to  that  ad- 
mioiatraftioo,  inaamnch  aa  at  the  time  ho  mar- 
xM  'Qorlmde  he  waa  afa-eady  the  hoaband  of 
one  FiWnar  Colta.  In  anawor  to  thai  it  vaa 
l^loaded,  ib«t  there  bad  bean  a  anit  of  jaolato- 
tion  of  mankgo  hrooght  by  Buown  agninBt 
Culla,  in  which  the  ^laniage  waa  pMnounced 
againal,  aad  ho  was  firoooniiced  to  be  free  from 
nil  realriaMinial  ooolrao|8  with  £loaaor.    In 
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r  to  that,  another  idea  waa  gsr en,  atatiaff 
that  it  waa  a  colUuivo  anit }  that  they  conid 


ahow  Iraod  and  eoUnaion.  The  adnoiatioo  of 
tfaia  nilagation  onme  on  to  be  debated  before 
the  judge  of  the  Prerogotiye  $  and  thus  4ar  the 
jodgp  caid :  there  heiog  aaentonco  now  in  ano- 
ther court  (this  waa  ia  the  Prerogalire  that  bad 
not  j  oriadioiiau  of  marriage,  Idieve^ieing  a  Con  - 
Votary  of  London)  by  which  It  ia  proaonnoed 
that  this  oenson  waa  free  from  matiinionial 
oaMeoot,  this  oeuit  oonnot  admit  tlus  allega- 
tion:  and  aU  proceedings  in  that  couii  were 
Stopped,  that  is,  that  oUegalten  was  not  ad- 
vKted,  iiU  4be  party,  if  she  Sbought  proper, 
might  go  to  the  prof)er  coart  to  re? erse  it. 
nothing  has  l>eon  done  in  that  cause  since ; 
and  i  coBOeiro  in  all  probability  never  will :  ] 
npprehend  Sborofbro  that  this  lontonce,  which  is 
now  nnder  your  lordships'  ooneidoraiion,  most, 
na  long  as  it  remains  in  force,  bo  held  to  he 
oonetosive,  for  this  resson ;  bceause  Iboagh  it 
eon  bo  eoqntred  into,  yet  it  is  not  now  even  in 
n  wny  of  litigation ;  nothing  has  been  done  to 
MpenI  it,  nor  are-ihere  any  ateps  towards  it, 
hot  ii  remains  in  its  full  force. 

My  lords,  the  learned  gentlemen  who  ha?o 
gon«  ht^fope  me  bate  thought  proper,  in  order 
to  obviate  any  ohfections  that  rosy  arise,  to  con- 
aider  whst  would  be  the  case,  supposing  it 
alMiuki  bs  orged  by  the  counsel  on  the  other 
siiWi  that  the  prosecutor  would  undsrtake  to 
nbew  that  this  was  a  fraudulent  sentence,  and 
obtained  by  coilosioa.  My  lords,  Ibo  reasoo 
of  our  mentioning  thai  is,  not  on  supposition 
or  boli«ff  that  there  wnohl  come  out  any  suoh 
paMioso  in  Ibe  present  osnse,  but  that,  taking 
It  np  aa  wo  do  as  a  prcTioqs  question,  it  is  our 
duty  to  consider  it  oven  in  the  most  disadran- 
tagt^ws  view,  and  to  maintain,  that  in  no  oase 
woieh  they  can  suppose  ought  evidence  to  be 
received  against  the  sentence  2  and  upon  that 
head  i  apprehend  that  every  nrgnment  which 
can  be  adduced  to  show  that  the  consideration 
of  truth  or  tho  want  of  truth  in  suoh  a  sentence 
ought  not  to  be  gone  intohy  this  court,  msy 
with  equal  propiiety  ho  applied  sgoiost  going 
into  the  qnestion  of  collosioo,  Mcanao  that 
oourt  which  ^sve  tbe  sentence  is  open  to  that 
•nqoiry,  and/ 1  apprehend,  alone  proper  and 
oompetani  to  the  ptvpoao*    How  nsgun^juid 


OMM*  ha  the  enquiry  of  diileMni 
oonrta  procaading  upon  dift^tent  matter,  diih> 
rent  principles,  even  the  terms  made  use  of 
qnite  diffvent !  fihovhl  they  onqoire  into  the 
qnestiso,  whether  the  proceedings  were  fair  or 
not,  it  may  bo  productive  of  error.  Soppeae  it 
should  he  shown  in  soma  particular  that  tharo 
waa  ovidenco  anpplied,  how  woold  it  appeat 
the  judgment  did  depend  unon  that  ground  f 
Thair  entering  into  the  proof  of  coUnsion  would 
ha  as  atmnj^ly  azotptionafala  aa  their  enquiring 
into  tbe  right  or  propriety  of  the  soutenoe, 
whether  it  was  duly  awf  rightfuliy  pninoonoed 
by  tlie  iudgp,  whioh  is  an  exerdso  of  jurtsdic 
tion  which  no  independent  oourt  has  over  the 
sontences  or  j  ndgmento  of  another.  Your  lord*  • 
ahina  are  wen  acquainted,  that  thore  is  no  ap- 
pattato  jorifdiotion  in  a  criminal  oourt  over  an 
eecisaiastioal  court;  the  nueation  can  only  ho. 
wliether  that  sentence  shall  be  received  as  Anal 
and  coDclosive:  but  tbe  method  in  which  it 
w|M  obtainod,  whether  it  waa  rightly  snd  duly 
prooonncod,  are  very  goodquesuons  foraconit 
of  appeal,  which  can  reverae  that  sentence ;  hot 
an  enquiry  into  the  method  of  obtaining  it  ia 
improper,  as  hmg  as  «ha  aenience  remains.  If 
then  a  aentonco  of  this  sort  wil^  be  hHd  to  i% 
condnsivo  end  aatiafactory  in  all  civU  qoea* 
tions,  and  I  conceive  theauihoritiea  whicli  have 
been  quoted  will  be  avfficiant  to  establish  that 
principle,  surely  it  will  muA  more  atvongly 
anpfy  to  aH  criminal  casaa ;  because  yo«r  tonl- 
ships  wM  see  it  10  he.  the  strangest  proposition 
to  maintain,  that  when  a  man  or  woman  n#e 
not  to  ha  coosidofod  as  husband  and  wife  to  any 
civH  purpose,  yet  tbey  shsM  be  so  only  for  the 
purpose  of  punishment :  iMiis  surely  woold  ha 
the  giMtest  abaurdity.  Yet  supposing  the 
sentence  not  repealed,  whioh  imports  the  man 
and  woman  are  not  husband  and  wife ;  and 
aaipposo  that  be  tlie  general  sentence  thol 
ought  to  apply  to  them  in  every  situation  whn^* 
ever,  though  the  criminal  jnrisdiction  should  go 
on  to  pass  censure  upon  the  peraon  accused 
(for  that  is  all  the  criminal  jurisdiction  can  do) 
that  will  not  destroy  the  aentence  in  the  £cclo- 
siastieal  Court,  and  ihey  will  remain  not  hon* 
band  and  wife,  though  the  criminal  court  ahonM 
punish  one  of  them  for  what  ia  supposed  n 
second  marriage. 

My  lord  j),  J  suppose  it  wiH  not  he  contended, 
that  a  determination  before  a  criminal  jodica* 
tuns  ouglit  to  have  the  effect  of  a  determina- 
tion directly  upon  the  marriage :  1  apprehend, 
that  in  point  of  hiw  it  cannot  be  supposed  k 
should  he  so  signed.  Your  lordships  wiM  saa 
the  injustice  of  such  n  proceed)n([  then  wmiM 
be  prodigious,  hecanae  then  a  crmiinal  juria* 
diction  must  determine  upon  the  righto  of 
many  persons  who  have  not  a  possibiKty  of 
being  heard.  Keep  their  ouestion  in  the  civil 
liourt,  adhere  to  the  determination  of  that  eoort 
that  has  an  original  joriadiction,  there  aH  par- 
ties might  hafo  been  besid,  and  they  may  m 
future,  if  they  can  set  up  say  interest  s  hut  a 
determination  in  a  criminsi  court  ^at  might 
apply  Ml  the  ncit  noioto  degreeto  dateniiiid 
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ciWI  caoMS,  woald  be  the  moit  maiiifett  lojm* 
tioe,  bectiue  no  persons  conld  be  hesrd  for 
tbeir  interest. 

The  question  for  yonr  lordships'  detenpins* 
Hon,  if  it  should  be  ever  gone  into,  will  be 
upon  the  msrriage  said  to  be  bed  with  Mr. 
Hervey.  Any  determination  here  that  may 
affect  that  right,  may  affect  not  only  the  per- 
sons that  were  immediately  the  parties  to  that 
■ait;  bat  your  lordships  see  many  connections 
arise  open  marriage,  many  relationships  and 
new  clainM  that  may  be  precluded  by  such  a 
sentence  as  this.  Suppose  the  duke  of  King- 
ston had  had  children  by  his  marriage,  it  would 
be  as  much  their  interest  to  establini  thb  sen* 
tenoe,  as  it  woold  be  of  interest  of  any  other  to 
impeach  it;  and  that  such  rights  as  these 
should  be  determined  in  a  criminal  jurisdiction 
where  the  parties  cannot  be  beard,  I  appre- 
hend, is  a  position  that  never  was  yet  main- 
tained. 

«  Upon  these  principles,  I  hope  your  lordships 
will  oe  of  opinion,  that  the  rule  ought  to  be  ap- 
plied as  well  to  questions  that  csn  arise  in  cri- 
minal jurisdictions  as  in  ciril  ones.  That  cri- 
mmal  courts  have  determined  upon  these  prin- 
ciples, there  are  cases  which  have  been  alluded 
to,  and  which  are,  I  apprehend,  extremely  [>er- 
tinent.  One  is  the  case  of  the  King  against 
Vincent,  Strang^  481,  mentioned  to  be  an  in- 
dictment for  forgei^  in  having  forged  a  will. 
The  reporter  says,  forgery  was  proved,  but  the 
ilefendant  produced  a  probate  under  the  seal  of 
the  ordinary :  and  it  was  held,  that  that  was 
satisfactory  proof  of  the  TaliditT  of  the  will. 
That  is  a  very  strong  case ;  bat  that  there  is  no 
right  to  determine  open  civil  matters  in  such  a 
way  as  this,  or  even  to  prejudice  civil  matters, 
is  very  dear  in  that  report. 

My  lords,  there  is  another  c^se  reported  by 
the  same  author,  sir  John  Strange  703,  the  king 
against  Rhodes,  that  came  before  the  Kiog's- 
bench,  when  sir  Robert  Rsymond  was  the 
chief  justice.  That  was  upon  an  iodictment 
likewise  upon  a  forgery  for  having  forged  a 
will.  That  will  had  oeen  proved  in  the  Eccle- 
siastical Courts.  My  lords,  it  appears  by  this 
report,  that  it  was  not  only  a  probate  in  the 
common  form,  it  was  when  there  had  been  a 
long  litigation  in  the  Ecclesiastical  Courts,  and 
when  by  a  decree  of  the  court  of  Delegates 
the  will  was  pronounced  for.  Upon  applica- 
tion to  the  King's-bench  for  a  Habeas  Corpus 
ad  teityUandum^  the  Court  there  decreed  not 
to  issue  the  writ  for  this  reason,  because  it  ap- 
peared that  there  was  then  existing  a  direct 
sentence  for  the  will  ;  and  that  sentence  if  it 
had  been  pleaded  in  bar  to  going  into  the  ques- 
tion of  forgery,  I  apprehend,  would  have  been 
allowed  to  be  conclusive  evidence;  for  the 
Conrt  said,  it  was  not  fitting  to  determine  the 
property  on  an  indictment.  It  likewise  appear* 
ed,  that  though  there  had  been  a  sentence  of  the 
court  of  Delegates  nronouncing  for  the  will, 
that  yet  there  had  been  an  application  for  a 
commission  of  review ;  so  that  it  was  within 
the  knowledge  of  the  Coori  that  the  cause  was 


in  a  means  of  having  a  ivvision.    fiat  it  wav 
understood  that  the  sentence  still  remained  per- 
fectly in  force ;  for  your  lordships  know  per- 
fectly well  the  dificrence  between  an  appeal 
and  an  application  for  a  commisskm  of  review : 
in  case  of  an  appeal,  the  sentence  is  saspended, 
but  not  so  on  an  application  for  a  oommissioii 
of  review.     By  the  statute  of  Henry  S,  it  is- 
provided,  that  the  sentence  of  the  Delegates- 
shall  be  final,  and  no  appeal  shall  be  had  from 
them ;  but  it  as  now  indisputable  law  that  the 
king  may  by  his  roysl  prerogative,  npon^  a- 
personal  application,  and  a  special  case  laid, 
direct  a  commission  for  reviewing  the  ses- 
tence :  but  there  is  no  appeal ;  tSe  sentence 
remains  the  same,  unless  the  reviewers  in  tbeir 
judgment  shall  think  proper  to  rcTerse  it.    la 
this  case  it  appears,  that  there  was  then  existing 
a  full  and  direct  sentence  upon  the  valtdky  of 
tliat  will.      It  was  understood  then  that  this 
right  had  been  pleaded  by  the  defendant,  and 
the  chief  justice  stopped  the  |>roceediog,  and 
did  not  even  grant  that  motion  which  was  then 
sent.    These  two  cases,  1  am  told,  have  been 
recognized  again  in  that  conrt  in  a  very  late 
case  of  a  man  who  was  executed  for  a  forgery, 
one  Perry ;  and  I  am  told  the  jo4?e  at  that 
trial  offered  to  the  prisoner  to  put  off  his  trial, 
if  he  had  a  mind  to  make  use  of  that  plea :  but 
I  am  told,  it  was  not  accepted  by  the  prisoner, 
and  the  trial  went  oo.    But  this  I  am  sure,  no 
use  can  be  made  of  that  case  to  shew,  that  the 
former  determinations  were  at  all  impeached 
by  it ;  becanse  at  least,  if  the  probate  was  not 
insisted  on  by  the  defendant,  consequently  not 
over- ruled  by  the  Court,  these  esses  then  re- 
main in  their  full  force.    And  I  will  ask;  in 
what  manner  they  may  be  said  not  to  be  appli- 
cable to  the  principle  we  are  contending  for, 
that  in  a  criminal  court,  cases  of  this  sort  ought 
not  to  begone  into  ?  Will  it  be  said,  that  this 
being  a  prosecution  under  a  special  act  of  par- 
liament, the  crime  consists  in  having  married 
two  persons,  that  the  marriage  must  necessarily 
come   under  the  consideration  of  that  court 
which  is  to  determine  ?  and  they  cannot  by  the 
act  of  parliament  itself  acquire  an  original  ja- 
risdiction  to  enquire  into  the  right  of  marriage. 
Does  not  it  appl  v  exactly  as  strong  to  the  case 
I  have  now  alluded  to  of  forging  a  will ;  for  it 
is  by  express  act  of  parliament  made  a  felony 
of  death  to  forge  a  will ;  aiul  it  may  as  well  be 
argued  from  hence,  that  every  criminal  court 
has  by  that  act  acquired  an  original  juriadic- 
tion  as  to  wills.    It  cannot  be  argued  a  mo- 
ment, that  a  criminal  court  has  original  juris- 
diction of  marrisge.    1  do  not  say,  when  it  has 
not  been  determined  before,  but  that  the  Court 
must  necessarily  enquire  into  the  fact ;  bat  that 
it  cannot  originally  entertain  such  a  question. 
Now  there  cannot  be  a  case  sUted  wnereio  a 
question  was  between  the  parties  upon  the  Ta- 
lidity  of  their  marriage  and  upon  their  state  of 
man  and  wife,  to  shew  that  it  can  be  deter- 
mined by  a  criminal  court.    If  it  cannot,  I 
conceive  clearly,  it  cannot  be  -said  to  have 
ori|fiaal  jarisdietion  opoa  the  point,  the  fraud 
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and  ooUomo ;  nfhicb,  for  the  nmod  that  h«s 


giTCDy  it  was  thought  proper  to  mention, 
leet  it  eboidd  be  iniMle  use  of  upon  the  other 
aide.  It  wtU  be  nid  perhepe,  that  there  are 
many  inatancea  where  parties  trying  to  a?ail 
themseWes  of  a  judgoient,  or  the  sentence  of 
another  court,  of  the  ad?ene  parties  being  al- 
lowed to  shew  that  those  sentences  were  ob- 
tained ooUoaifely:  this  distinctiou  1  conoeife 
has  been  made.  If  any  court  erer  is  permitted 
to  aiqoire  into  the  question,  it  mnst  be  a  court 
haW^^  concurrent  jurisdiction  ;  and  then  your 
lordahipa  will  see  the  question  upon  very  dif- 
ferent grounds ;  because  a  court  hafing  con- 
current jurisdiction  has  also  the  opportunities, 
ali  the  methods  of  enquiring  into  tne  original 
question.  They  being  competent  to  determine 
the  original  point,  it  makes  no  considerable 
difierenoe  whether  it  comes  before  them  at 
first,  or  whether  it  has  before  been  determined 
■by  another  coorL  It  will  not  bc^  contended,  I 
•eooceif  e,  that  a  criminal  court  has  any  oon- 
curreat  jurisdiction  with  the  Ecclesiastical 
Court.  It  clearly  cannot  be  so;  itcanne?er 
entertaio  the  abstract  question  between  parties, 
whether  they  are  man  and  wife  or  no.  The 
only  way  it  can  be  taken  up  is  incidentally ; 
and  if  the  authoritiea  are  good  to  shew,  that 
where  an  incidental  question  arises,  if  it  has 
been  determined  by  a  court  ha?ing  original  ju- 
risdiction, it  ought  to  be  coocluaife,  that  will 
apply  to  the  case  now  before  the  Court.  For 
these  reasons,  and  for  those  that  have  been 
more  weightily  argued  by  the  gentlemen  who 
have  gone  bdbre  me,  I  hope  your  lordships 
will  not  think  proper  to  recede  from  the  esta- 
Uisbed  and  l^al  principles,  or  make  a  pre- 
cedent on  this  occasion.  But  if  whatever  baa 
been,  was  upon  the  strength  of  former  deter- 
minations ;  and  if  there  is  good  ground  in  law 
4o  say  that  this  sentence  ou^^ht  to  be  conclu- 
sive to  the  point  to  which  it  is  now  offered  ;  I 
irusi  your  lordships  will  be  of  opinion  that  the 
prosecution  ought  not  to  be  permitted  to  go  into 
any  evidence. 

Dr.  If^ne.  Notwithstanding  there  has  been 
no  mneb  and  so  ably  said  upon  this  question,  f 
hope  that  the  doty  1  owe  to  the  noble  person  at 
your  lordships'  Gar,  will  plead  my  excuse  for 
offering  a  tew  words  upon  the  same  side,  in 
support  of  the  sentence  of  the  Ecclesiastical 
Court,  of  the  effect  with  a  view  to  which  it  ia 
oow  produced  before  your  lordships. 

illy  lords,  the  duchess  of  Kingston  is  .  now 
opon  her  trial,  upon  an  indictment,  found 
against  her  grounded  on  stat.  1  Ja.  cap.  11,  for 
that  being  the  wife  of  Angustus  John  Hervey, 
she  married  the  duke  of  Kingston,  the  said  Au- 
^stus  John  Hervey,  her  former  husband,  be- 
ing then  alive.  The  foundation  of  this  whole 
proceeding  therefore  is  a  marriage  alleged  in^ 
the  indictment  to  have  been  had  between  the' 
duchess  of  Kingston,  at  that  time  Mrs.  Eliza- 
beth Chudleigh,  and  Mr.  Augustus  Hervey. 

That  marriage,  my  lords,  is  the  only  fact 
Ihat  can  make  any  criminality  in  the  present 


case;  and  ifitahallappearto  your  lordahipa  a 
fact,  which  has  been  already  enquired  into  and 
decided  upon  ;  that  it  has  been  put  in  issoe  in 
that  court  which  alone  could  properly  take 
cognizance  of  it ;  that  that  court  has  pro- 
nounced its  sentence  against  the  msrriage  then 
put  in  issue,  or  any  matrimonial  contract  be- 
tween Mr.  Hervey  and  Mrs.  Chudleigh,  who 
were  the  parties  to  that  suit ;  and  that  Uiis  sen- 
tence still  remams  in  force;  it  is  submitted  to 
your  lordsbifw  to  be  impossible  that  those  who 
are  prosecuting  this  indictment  against  her 
grace,  can  be  allowed  to  go  into  an  ezaminatioit 
of  witnesses  upon  that  marriage ;  it  being  • 
fact  now  decided  by  the  legal  sentence  of  % 
proper  court,  and  consequently  not  the  subject 
of  that  kind  of  evidence  which  the  prosecutora 
are,  we  presume,  endeavouring  to  offer  to  your 
lordships  upon  it,  aa  if  it  had  been  a  question, 
upon  which  no  sentence  had  ever  been  given. 

My  lords,  the  sentence,  upon  which  we  rely, 
was  passed  in  the  month  of  February  1769» 
and  It  recitea  all  the  proceedings  had  in  that 
cause  prior  to  the  sentence,  and  which  aro 
sufficient,  as  we  apprehend,  to  found  that  effect 
whkh  we  contend  it  ought  to  have  before  your 
lordships.  The  sentence  recites,  that  a  suit 
had  been  brought  by  the  duchess  of  Kingston 
against  Mr.  Hervey  for  boastmg  that  he  waa 
her  husband;  that  Mr.  Hervey  appeared  in 
that  cauae ;  that  he  admitted  aud  justified  thn 
jactitation  ;  and  alleged,  that  he  was  well 
warranted  in  making  such  jactitation,  for  that 
he  was  actually  married  to  the  lady :  by  that 
means  they  were  at  issue  upon  the  fact.  Tha 
sentence  goes  on  to  say,  that  he  had  entirely 
failed  in  the  proof  of  the  marriage  which  ho 
had  pleaded  and  propounded ;  in  oonsequenco 
of  which  the  Court  pronounces  Mrs.  Chudleigh 
to  be  entirely  free  from  all  matrimonial  con- 
tract, and  particularly  with  the  said  Mr.  Her- 
vey, <  so  far  as  to  us  as  yet  appears ;'  and  upon 
that  goes  on  to  admonish  him  to  cease  from 
farther  jactitating  in  that  behalf.  The  ques- 
tion now  for  your  lordships*  consideration  there- 
fore is,  what  is  the  effect  of  that  sentence  f  And 
I  contend  that  in  the  way  in  which  this  cause 
was  proceeded  in,  it  is  as  decisive,  as  absolute  a 
sentence  against  the  marriage,  as  the  Eccle- 
siastical Court  has  power  to  give. 

If  the  party  who  is  accused  in  auch  a  suit 
does  not  justify  the  jactitation  by  pleading  a 
marriage,  it  is  otherwise;  for  in  that  case, 
whether  the  tact  of  jactitation  is  admitted  or 
denied,  the  sentence  is  only  upon  the  jactita- 
tion, not  upon  the  marriage,  if  the  jactitation 
is  admitted,  and  is  not  justified,  the  party  is 
admonished  to  do  so  no*  more ;  if  the  jactita- 
tion b  denied,  the  only  <|uestion  before  the 
Court  is,  did  the  party  jactitate  or  not?  and  if 
the  jactitation  is  proved,  the  sentence  is  the 
same,  viz.  a  monition  to  cease  from  doing  so 
for  the  future.  But  if  the  party  cited  con- 
fesses the  jactitation,  and  justifies  it  by  plead- 
ing that  he  or  she  was  and  is  actually  and 
lawfully  married  to  the  other  party  who  baa 
brought  the  suit,  it  is  no  longer  a  cause  of  jao- 
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the  pAitf  who  tiraugfbl  it  mtght  loi 
•od  be  en^ged  in  a  marriiigtf  he  ^ 


M  it  M  iiraeh  and  m  dlraeliy  t  flNor^ 
rnge  oaine  ti  «  eeme  of  nrllky  o€  aarrli^, 
•r  •  esose  for  rcttitotion  4f  cot^ngtA  rkfb<t, 
it  k  fli  flbM^le  JMNI  rfeoWYe  proof  ef  tbM,  io 
■ij  bvmMe  tpprelieMion,  that  if  the  party 
died  tai  a  oaase  df  jaeDiacfOif  pleadt  aM  pro?es 
a  iiiafrhit«,  the  oooft  d«ief  not  ia  that  c«e  dia- 
siM,  and  lay ;  The  party  it  f$  true  jactilaied, 
aod  had  a  ifrouad  far  jaolhatfOf ,  tbereftire  we 
diiMiia :  no,  the  covrt  proDettveea  for  the  Mar- 
riage. Afld  I  take  il  to  be  oMat  olear,  that 
a«cb  a  seotenee  ha? Ifl|  becft  pfoiMRniced  in  any 
aoeleiiaitical  oavrt,  if  ibe  perty  eited  abovld 
idMMdiaiely  pray  rortitutien  of  eon^ngal  rigbtt, 
Ibe  oooft  Will  f  rant  ita  uohiioa  gretiBded  apon 
1M  aemenoe,  that  the  paniea  who  wtte  prof  ed 
Oa  hare  been  niwfniy  marriedy  abovM  cohabit 
and  perform  the  datiea  of  their  learriaf  e.  It 
will  not  I  freaotoe  be  contended,  that  any  court 
ean  deal  ao  t ery  nneqnal  a  meaanre  of  joatiee 
between  paHlea,  aa  to  aay^  If  a  noarriafe  i« 
firo^ed^  we  will  prenomfee  Ayr  it ;  and  yet  in  a 
caoae  cf  exactly  the  tame  natare,  if  a  party 
pleads  a  marriage,  and  faile  ia  the  proof  of  it, 
we  will  not  pronounce  against  it.  The  aoppo- 
ahion  ia  abBnrdand  abochinff  to  common  oente ; 
and  it  iO  idiposaible  that  avch  a  cause  at  a  cauae 
«f  jactitatloiiconld  eter  hate  been  in  aae«  if 

loaebiicaote, 
I  was  detirotis 
to  aroid,  lMit''conld  aeter  ottain  aay  sentence 
against  the  party  jactitaling,  that  would  hate 
«flt  legal  effect.  It  It  impossible,  with  great 
deference  to  your  loHsbina,  that  each  doctrhie 
ihauld  eter  hdte  obtidned ;  bnt  the  truth  is  di- 
reetly  the  reterse,  and  in  all  oonrta  where  these 
•tmences  againai  a  marriage  in  a  eanse  of  jae- 
Ihaiion  hate  been  |irodnced,  they  hate  been  al- 
lowed to  be  aa  deeitite  aa  any  aentenoe  in  an 
ccelesiattieal  conrt  hi  a  marriage  canoe  could 
ba.  In  the  cate  of  Jones  and  Bow,  reported 
in  Carthew,  it  is  expressly  said,  that  It  was  a 
aause  of  jactitation.  In  the  case  of  Clews  and 
Balhurtt,  which  hat  been  mentioned  to  yonr 
.kMlships,  it  was  a  cause  of  jactitation ;  and  I 
tather  rely  upon  that  cate,  becanse  it  appears 
by  the  rtoortof  it  in  the  book  iniitled  Cases 
kk  lord  Hardwleke's  time,  p.  it,  Hil.  7  Geo. 
H,  that  H  waa  attended  by  as  able  a  cititian  at 
any  of  bis  time,  Dr.  Lee,  aflerwardt  dean  of 
Ike  Arobet:  he  argued  in  that  cause,  that  a 
■ekieaee  again^  a  marriage  in  a  cause  of  jac- 
tiiatkw  ia  an  abwluie  and  dedsive  sentence. 
And  it  appears  fh>m  the  report,  that  be  quoted 
another  case,  which  was  that  of  Melliient  and 
Mdlisent ;  in  which  it  bad  been  so  held  in  the 
Court  of  Uelegules,  which  tour  lordabips  know 
b  a  court  of  appeal  ht  eoeleaiaatk^  causes,  ia 
which  there  are  both  judgea  of  the  common 
la#  ahd  dtiltans.  Tbe  caae  which  was  krat 
alludied  to,  and  wbk;h  waaki  tbe  Prerogatite 
Goutt,  your  lordthipt  will  alkiw  me  to  atata 
a  little  more  fully,  because  it  will  shew 
tbeofitniou  of  the  great  judge  who  now  pre- 
sides  in  that490urt.  It  was  upon  the  right  of 
admiaistratHMi  to  one  Mrs.  Gertrude  Brown, 
Tka  question  waa  batweea  Siapben  BrowAy  who 
4 


[4as 

alleged  himself  la  be  the  kusband^  ted  the 
lady  rieoountem  Mayo,  the  daughter  of  the  dk- 
ceaaed  by  a  iarmer  husband.    The  marnagu 
betwes*  Brown  and  Mrs.  Aylemore,  which  waa 
the  deeeased't  former  naasei  waa  not  denied  ; 
but  lady  Mayo  nmitted,  that  at  tke  time  ol'  tbe 
tsarrnge  witk  Mra.  AyleoMrt,  Mr.  Brown  bad 
anotber  wife  m  that  ume  Kthig,  wboae  name 
waa  Eleanor  Catta.    Mr.  Brown  Io  that  re- 
plied, that  be  had  broogkt  a  cause  of  jaetitaiieii 
in  the  oohsistery  court  of  Loudon  aifainsl  Mrs. 
Eleanor  Cmis,  and  that  sentence  bad  been  jiro- 
tounced  exactly  m  ia  the  preaeni  case,  and 
tbat  he  was  free  of  all  matrimonial  comracta 
with  smd  Eliaafaeth  Cattt.    Lady  Mayo  then 
oflered  an  allegaiftn,  in  whkH  abe  plcuded, 
thm  the  sentence  in  aucb  cause  of  jaotitBiioii 
bad  been  obtained  by  collusion ;  and  annexed 
to  that  allegation  abe  exhibited  many  letteta 
between  Btepben  Brown  and  Elinabetb  Calls, 
by  which  It  appeared,  that  after  tbe  date  of'  the 
sentence  they  ImhI  corresponded  together ;  tbat 
he  had  acknowledged  himself  to  be  her  hue- 
band  iff  several  of  fiieae  letters,  but  told  ber  it 
would  be  exceedingly  ioconvenient  to  his  nf^ 
fairs,  and  entirely  destroy  his  claim  to  the  ad- 
raikistrdtwn  of  Mrs.  Aylemtre,  which  was  of 
some  considerable  talue  to  him,  if  his  ssar- 
riage  with  Mrs.  Cmis  was  known,  and  there- 
fore desired  ber  to  be  silent,  and  not  give  him 
any  further  trouUe:  that  was  the^ffeet  of  lady 
Mayo's  allegafkm.    The  moment  that  allega- 
tion was  brongbl  into  court,  the  proctor  tor 
Brawn  desired  that  the  proctor  for  lady  Mayo 
might  be  asked,  wbetlier  he  confessed  or  de- 
nied tbe  aubscriplMm  of  tlie  officer  who  authen- 
ticated the  copy  of  tbe  oentence  gtten  in  tbe 
cause  df  jaetltatH»a  ?   which  being  coofoaaedy 
and  the  aentenee  by  that   means  regularly 
prated,  the  judge  mid  he  could  go  no  farther  ; 
be  could  not  eiupiire  upon  what  grounds  thai 
sentence  was  gtten,  but  would  give  a  time  to 
the  party,  if  she  thought  it  fbr  her  intereat  la 
apply  to  the  oonsitlory  court  of  London,  and  aee 
whether  that  sentence  could  be  retersed  $  but 
it  was  held,  that  so  long  as  it  remained  in  force, 
it  was  decisite  upon  the  nuestion  of  tbe  mar- 
risffc,  and  absolutely  blading  upon  tbe  judge 
of  the  Prerogatite  Court. 

This  being  the  case  then,  tbe  question  for 
your  lordships'  conaideration  now  ia,  what  ef- 
fect the  sentence  giten  in  the  consistory  ootirt 
of  London,  in  1709,  in  the  cause  of  jactitatioh 
of  marriage  brought  by  tbe  duchem  of  ILing- 
ston,  then  Mrs.  Eliaabeth  Chudieigh,  agminsi 
Mr.  Bertey,  should  hate  in  the  preaeat  cauae 
before  your  fordshipaP  My  kirds,  u  would  be  a 
tery  aapardonable  waste  of  your  lordahipa^ 
time,  at  this  hour  of  tbe  day,  for  tne  to  take  dp 
a  moment  of  it  in  arguing,  that  marriage  ia  fa^ 
the  law  and  constitution  of  this  country  of  eo- 
desiastical  oognissitee.  There  cannot  ha  a 
doubt,  that  if  there  be  atiy  impediment  to  the 
mahrlsffe  of  two  peop'e  living  U»gether  aa  man 
and  wife,  that  if  one  of  tbc^  parties  denies  eitbet 
tbe  fact  or  talidity  of  tbe  marriage,  that  if  ona 
of  tbe  partiearafuaei  to  perform  3m  dutius  of  14 
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hjf  oobahiftAtioii,  thai  if  ooe  of  Ibe  prtioi  trtftCs 
toe  other  with  iotolerable  seventy,  that  if  ft  per- 
son boMti  of  a  marriafre  which  be  caouot  jua- 
tify^  or  if  oome  kind  of  contract  or  aolemnity 
pauned  between  paitiea  which  may  occasion  a 
doabt  whether  it  amounta  to  a  lawful  marriage 
or  not ;  iji  every  one  of  theae  caaea  the  Eocle- 
naatical  Coort  naa  co^isance  to  decide  noon 
the  qoeationa  that  arise  ;  aqd  it  is  a  denial  of 
justice  to  refuse  it,  and  would  be  a  just  ground 
of  appeal  to  a  superior  court. 

It  is  true,  that  in  some  cases  where  a  mar- 
riage is  brought  not  directly,  but  collaterally  and 
coiiae«{uentially  in  question,  as  where  it  is  a 
question  of  legitimacy  iu  order  to  make  a  title 
to  an  inheritance,  it  may  originally  commence 
in  the  temporal  oourta,  and  aometimes  is  6oaily 
determined  there ;  aa  in  the  case  of  what  ia  hy 
common  law  called  special  bastardy,  that  is, 
where  there  is  no  doubt  about  the  marriage, 
but  abont  the  priority  or  posteriority  of  the  birth 
of  the  party  who  is  claiming  the  inheritance 
to  that  marriage  ;  there,  it  being  a  mere  matter 
of  fact,  whether  the  person  was  born  before 
marriage  or  aAer,  it  u  proper  for  the  jury  to 
detennme  ;  and  there  is  no  need  of  tlie  interpo- 
sition of  the  Ecclesiastical  Court  at  all.    So  in 
other  caeca,  where  the  matter  begina  aa  a  qoes- 
tioo  upon  an  inheritance.    A  person  makes  a 
claim  to  an  inheritaace'as  being  the  lawful  son 
of  k  ami  B.    If  the  parties  to  the  marriage  or 
one  of  them  be  dead,  the  application  mast  be 
made  orighially  in  this  caae  to  the  temporal 
courts,  and  they  will  proceed  in  it,  and  will 
either  determine  it  finally,  or  direct  a  caae  to 
the  ordinary  to  certify  upon  the  marriage,  ac- 
cording aa  tbey  find  it  neceasary  to  do,  and  ac- 
cording as  any  question  arises  upon  the  lega- 
lity of  the  marriage  or  not.    But  even  in  this 
case,  which  is  merely  a  question  upon  a  right 
to  an  inheritance,  and  not  between  partiea  to  a 
marriage,  but  between  parties  claiming  upder  a 
marriage,  if  one  of  them  produoea  a  sentence 
formerly  given  upon  the  marriage  by  the  £c- 
clesiasncal  Court  in  the  life-time  of  the  parties 
to  such  marriage,  the  moment  that  sentence  is 
produced,  Ibe  court  of  common  law  is  estopped ; 
and  DOtwjtfastandiug  the  original  partiea  to  thai 
sentence  are  dead,  the  parties  to  the  suit  upon 
the  inheritance  most  still  have  recourse  to  the 
Ecclesiastical  CooH  to  repeal  the  sentenee  for- 
merly given  upon  the  marriage,  before  the 
temporal  court  can  proceed  a  atep  further :  and 
if  this  sentence  of  the  Ecclesiastical  Court  is 
not  set  asidoi  the  jndgme;it  of  the  temporal 
court  must  be  agreeable  to  that  sentence.    The 
cases  of  Bunting  and  Lepningwell,  and  Kenn's 
case,  reported  by  lord  Coae,  are  decisive  upon 
this  point :  and  it  would,  I  shonld  conceive,  in 
framing  vour  opinion  upon  the  credit  due  to  the 
doctrine  laid  down  in  these  cases,  be  worth  one 
moment's  consideration  at  what  time  the  latest 
•f  tliem  was  determined.    Kenn'a  case  was  in 
the  fifth  of  king  James  the  first.    Your  lord- 
ships know  extremely  well,  that  waa  a  time 
when  the  di^Bvent  jurisdictions  of  the  temporal 
and  ecolesiastical  qonvti  were  not  so  fBomwlely 
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settled,  or  at  least  that  settlement  was  not  so 
completely  acqu'ies^  in,  on  the  part  of  the  ec- 
clesiastical courts  then,  as  it  has  been  since  i 
they  did  frequently  desire  to  arrogate  to  tbenvv 
selves  more  jurisdiction  than  the  temporal 
courts  were  willing  lo  allow ;  and  the  conse^ 
quence  of  that  was,  they  were  very  frequently 
withstood.  This  produced  a  complaint  to  tho 
privy-council  in  the  3rd  of  king  James  1,  when 
archbishop  Bancroft,  in  the  name  of  the  whole 
clergy,  exhibited  a  set  of  articles  against  the 
judges  of  the  realm  (as.  lord  Coke  expresses  if, 
Sd  Inst.  601,)   entitled,    '  ceruin  articlea  of 

*  abuses  which  are  desired  to  be  reformed  ja 

*  grsnting  prohibitions.'  These  articles  were 
delivered  to  the  judges,  who  ill  the  4th  of  kins 
James  made  their  reply  to  them;  in  which 
thev  justified  tb'^  proceedings  objected  to  by  the 
arclibishop  in  every  particular,  and  that  noS 
without  some  considerable  degree  of  warmth 
and  resentment.    Now,  with  great  deference  to 

Ji^our  lordships,  J  should  conceive,  that  a  reso- 
ution  solemnly  and  unanimously  made  by  ibe 
two  chief  justices  and  five  other  judges  of  the' 
common  law  in  the  very  next  year  after  such  a 
dispute  as  this  had  been  carried  on  between  the 
two  jurisdictions,  cannot  well  be  suspected  of 
partiality  to  the  Ecclesiastical  Court :  and  lord 
chief  justice  Coke,  who  was  one  of  tbe  courts 
was  n^t  a  judge  that  would  at  any  time  haf» 
atood  up  for  their  encroachments ;  and  tbere« 
fore  there  is  not  the  leaat  room  to  apprehend^ 
that  there  was  any  undue  or  improper  degree 
of  authority  attributed  by  that  resolution  of 
the  judges  to  sentences  of  the  ecclesiastical 
courts. 

My  lords,  this  caae  of  Renn,  which  is  re- 
ported 7  Coke,  43,  has  been  already  opened  to 
your  lordships :  but  it  being  in  my  apprehen« 
sion  extremely  msterial  in  tuia  cause,  contain- 
ing the  whole  learning  that  is.  to  be  met  with 
in  the  book  upon  the  subject,  and  going  the 
whole  length,  as  1  humbly  submit  to  your 
lordships  it  does,  that  it  ia  our  business  to  con- 
tend for  in  behalf  of  the  noble  person  at  the 
bar,  your  lordshipa  will  not  perhapa  think  it 
mis-spent  time  in  me  to  state  it  more  particu- 
larly.   It  waa  a  case  in  the  coort  of  Wards, 
in  which  Thomas  Robertson  and  Elizabeth  hie 
wife  were  plaintifis,  and  Florence  lady  Stal- 
lenge  defendant.    The  case  was,  thatChri8to«> 
phei;Kenn  dejfacto  took  to  wife  Elisabeth  Sto- 
well,  and  had  iasue  by  her  Martha ;  soon  after 
this,  there  appeara  to  have  been  a  anit  brought 
iu  the  court  of  Audience,  in  which  the  judg- 
ment given  was  in  these  words :  *^  prmtensum 
contractum  et  matrimonium  inter  Chr.  Kenn 
et  Eliz.  Stowel  in  minore  sitate  eorundem  aut 
eorum   alteriua   habitum  ftiisse:   eosdemque 
Chr.  et   Eliz.  tam  tempore  aoTemnizationia 
diet!  matrimonii  quam  etiam  continue  postea, 
eidem  matrimonio  dissensisse,  ao  eo  preetextu 
hujusmodi  matrimonium  irritum  etinvalidum 
fuiase:  necnon  antediotos  Chr.  Kenn  etEliz. 
Stowel  ah  dicto  matrimonio  separandoa  et  di« 
vorciandos  fore  pronunciamti8,'eoaquesepari^ 
mus  et  divordamns,  iisdemque  Car.  et  EJiz, 
2F 
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Kbertatem  td  alia  vota  ooovolandi  concedimus 
per  bane  seotentiam  ooatratn  definilivain." 
■    My  lords,  after  this  Kenn  married  another 
wife,  Elizabeth  Beckwith  ;  and  after  this  it 
•ppears  that  Elizabeth  BeckwHh  brought  a  suit 
before  the  commissioners  ecclesiastical  to  en- 
quire again  into  the  validity  of  the  marriage 
between  Christopher  Kenn  and  -Elizabeth  Sto- 
well :   there  that    marriage  was  again  pro- 
irounced  against,  and  the  marriage  of  Christo- 
pher Kenn  with  Elizabeth  Beckwith  was  af- 
firmed.   Then  Elizabeth  Beckwith  died,  and 
Christopher  Kenn  married  Florence,  by  whom 
he  had  issue  Elizabeth,  and  then  died.    At  last 
fbe  qu^tion  came  on  between  the  issue  of 
Christopher  Kenn  by  Florence,  and  Mhrtlia 
the  issue  of  said  Christopher  Kenn  by  his 
first  wife  Elizabeth  Stowetl,  who  desired  she' 
might  be  permitted  to  aver  against  the  sentence 
f^nraerly  given  against  the  marriage  between 
Christopher  Kenn  and  Elizabeth  Stowell,  de- 
claring that  ahe  could  prove,  that  the  whole 
was  funded  on  an  absolute  falsehood;  and 
that  those  parties,  wlio  are  declared  by  the  sen- 
tence of  the  Ecclesiastical  Court  to  have  been 
married  in  their  minority,  and  to  have  dis- 
sented to  the  marriage  in  the  moment  it  was 
aolemnized,  and  ever  after,  had  cohabited  as 
husband  and  Wife  for  ten  years,  and  had  •issue 
Martha,  the  party  before  the  court.    This  the 
md  party  averred,  and  undertook  to  prove  in 
the  court  of  Wards,  in  order  to  avoid  the  effect 
of  the  sentence  of  the  Ecclesiastical  Court 
against  the  marriage  between  her  father  and 
mother.    But  ti  was  resolved  by  all  the  jus- 
tices and  barons,  that  the  said  sentence  should 
conclude  as  fong  as  it  remained  in  force.    And 
in  mn^wer  to  the  averment  that  the  sentence 
was  founded  upon  false  facts,  they  said,  that 
though  the  ecclesiastical  judge  siieweth  the 
cause  of  his  sentence,  yet  forasmuch  as  he  is 
jlidge  of  the  original  matter,  the  loyalty  of  ma- 
trimony, we  shall  never  examine  the  cause, 
whether  it  were  true  or  not :  for  of  things  the 
cognizance  whereof  belongeth  to  the  Ecclesias- 
tical Court,  we  must  give  credit  to  their  sen- 
tences, as  they  give  to  the  judgments  in  our 
oourts.    In  thaf^same  case  it  was,  that  lord 
Coke  quoted  ^the  case  of  Corbett,  and  there 
there  had  been  no  sentence  in  the  Ecclesiastical 
Court :  that  ori^nally  began  upotf  the  question 
of  a  right  to  an  mheritance ;  and  the  party  who 
otaim^  the  inheritance  was  advised  to  bring  a 
•oit  HI  the  Ecdesiastical  Court  then  against  a 
woman  whojaetitated,  as  he  said,  of  an  undue 
marriage  with  his  elder  brother.    The  party 
against  whom  this  duit  was  brought  in  the  Ec- 
CKsiasticai  Court  applied  for  a  prohibition,  and 
the  temporal  court  granted  it ;  for  tbe;e  said, 
there  is  no  sentence  of  the  Ecclesiastical  Court 
in  this  case  for  you  to  reverse,  no  sentence  has 
been  given  ;  therefore  we  will  enquire,  as  far 
as  we  see  we  can  do  without  interfering  in 
matters  of  mere  ecclesiastical  cognizance^  re- 
apecting  tlie  loyalty  of  the  marriage ;  and  we 
may  direct  the  ordinary  to  certify  hereafter,  if 
there  is  a  necessity  for  it;  hut  there  is  no  need 


to  apply  to  the  Eoclesiastica)  Court  in  the  pre- 
sent state  of  the  cafte. 

In  exact  conformity  to  this  principle,  it  was 
resolved  by  the  judges  of  the  common  law  in 
th^  case  of  Bunting  and  Leppingwell,  4th 
Coke,  S9,  forasmuch  aa  the  cognizance  of  tha 
rif^t  of  marriage  doth  belong  to  the  Eccle- 
siaatical  Court,  and  the  same  court  hath  given 
sentence  in  this  case,  the  judges  of  oxn  law 
ought  (Although  it  be  against  the  reason  of  our 
law)  to  give  faith  and  credit  to  their  proceed- 
ings and  sentences,  and  so  always  hare  the 
judges  of  our  law  done:  and  so  it  was  ie« 
solm,  that  the  plaintiff  was  legitimate  and  no 
bastard. 

This  is  the  light  in  which  the  sentences  of 
the  Ecdenastical  Courts,  given  in  matters  pro- 
perly  withla  their  cognizance,  were  considered 
in  the  courts  of  common  law  at  the  time  when 
the  cases  1  have  just  referred  to  were  deter- 
mined ;  and  there  is  such  a  train  of  cases  ex- 
actly conformable  to  them  down  to  very  mo- 
dern times,  which  have  been  already  quoted, 
and  tberefbre  I  will  not  trouble  your  lordsbins 
with  repeating  them,  that  I  cannot  help  think- 
ing it  must  be  looked  upon  as  a  point  abso- 
lutely settled  and  at  rest. 

But,  my  lords,  not  to  rest  the  matter  merely 
upon  authority,  however  strong,  if  your  lord- 
ahips  consider  the  grounds  upon  which  tliesa 
determinations  were  made,  I  apprehend  they 
will  be  founded,  not  only  in  justice,  but  in  ab- 
solute necessity;  and  that  the  confusion  would . 
have  been  so  inftoitety  great,  if,  admitting  dif- 
ferent oourts  to  take  cognizance  of  different 
matters,  their  sentences  should  not  be  allowed 
to  take  effect  when  they  were  given,  but  tha 
matter  might  be  examined  over  again,  and  a  dif- 
ferent sentence  given  in  another  court,  the  for* 
mer  sentence  remaining  unrepealed,  that  there 
would  be  no  possibility  oJF enduring  ^uch  a  prac- 
tice. Consider  for  a  moment  what  effect  it  would 
have.  Suppose  a  man  to  have  brought  a  suit 
,  for  jactitation  of  marriage  against  a  woman  in 
the  proper  Ecclesiastical  Court ;  that  she 
should  plead  her  marriage  by  way  of  justifi- 
cation, and  obtain  a  sentence  for  it :  the  man 
dies  intestate  after  that,  and  she  applies  to  the 
Prerogative  Court  for  an  administratidn  aa  tha 
widow :  the  next  of  kin  of  the  deceased  appeara 
there,  and  denies  her  to  be  the  lawful  widow  : 
in  proof  of  which  ahe  produces  the  seolence  ; 
is  the  Prerogative  Court  to  give  credit  to  this 
sentence  or  not  ?  If  it  is  to  give  credit  Co  it, 
(as  it  does  daily)  the  reason  is  because  it  binda 
universally  as  long  as  it  is  in  force ;  for,  though 
they  are  both  Ecclesiastical  Courts,  there  is  no 
more  privity  between  the  Prerogative  Court  and 
the  Consistory  Court  of  anv  diocese-;  than  be- 
tween the  Prerogative  and  the  court  of  King*a 
Bench.  The  Prerogative  Court  has  the  inera 
cognizance  orer  probate  and  administration; 
and  therefore  if  universal  credit  is  not  doe  to** 
the  sentence  of  the  Court  which  pronounced 
for  the  validity  of  the  marriage,  the  Preroga- 
tive Court  must  in  the  case  supposed  go  into 
the  quaatiOB  over  ayua^  whalher  tha  party  da* 
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ceaoed  and  the  pwiy  cUiming  to  be  bit  widow 
wms%  married  Or  not  oiarried.  The  Prerogative 
Court  is  an  eodesiaatical  court,  and  proceeds 
vpioD  the  same  rules,  so  far  aa  they  are  appli- 
cable i  it  proceeds  in  the  same  manner  by 
allegatioo  and  by  written  evidence ;  the  judge  is 
a  person  bred  in  the  same  profession ;  and  the 
practisers  are  the  same  with  those  that  prac- 
tise in  the  Consistory  Court  of  London ;  and 
therefore  there  is  a  probability  that  the  Prero- 
|ralive  Court  in  this  case  might  a^ree  with  the 
judge  of  the  Consistory  in  opinion  that  the 
marriage  was  a  good  one,  and  consequently 
decree  the  administration  to  the  party  praying 
it  as  the  widow.    What  would  be  the 


queaceof  that?  Why,  the  party  would  have 
had  two  law-suits  instead  of  one,  and  have  got 
by  them  two  pieces  of  paper  called  sentences 
for  her  marriage,  and  letter*  of  administration, 
but  she  would  not  be  a  bit  the  nearer  getting 
possession  of  the  deceased's  effecta.    For  these 
she  must  apply  to  a  court  of  common  law ;  and 
there,  according  to  this  doctrine,  the  first  per- 
800  she  is  obliged  to  bring  an  action' against 
will  be  at  liberty  to  sav.  Who  are  you  ? — ^The 
administratrix  sod  widow. — No,  I  deny  that : 
it  is  true,  you  have  obtained  a  sentence  lor  your 
marriage  and  an  administration  from  the  Prero- 
gative Court  as  the  widow  ;  but  those  sentences 
were  founded  upon  false  facts :  therefore  1  ob- 
ject to  them,  and  desire  there  may  be  a  third 
suit  to  have  it  enquired  into  in  this  court,  whether 
there  was  a  real  marriage  or  not.    Now,  sup* 
posing  that  in  this  third  suit  a  jury  should  be  of 
a  different  opioiou  from  the  two  former  courts, 
what  would  be  tlie  consequence  ?  Why,  that 
the  party  who  brought  a  suit  for  a  debt  would 
be  non-suited :    so  that  here  would  be  a  legal 
administration  subsisting  (unless  the  court  in 
which  the  action  was  brought  could  repeal  it 
and  grant  a  new  one,  a  power  which  1  believe 
no  temporal  court  has  ever  yet  exercised)  but 
the  bands  of  the  administrator  would  be  abso- 
lutely tied  up,  the  effects  could  never  be  admi- 
nistmdy  the  debts  of  the  testator  could  never  be 
called  in,  the  estate  could  never  be  distributed. 
Your  lordships  see  plainly  that  the  confusion 
would  be  so  extreme,  if  this  doctrine  was  to 
prevail,  that  no  error  in  a  sentence,  however 
apparent,  nor  aay  inconvenience  arising  from 
it  to  particular  persons,  however  great,  can  be 
a  sufficient  cause  for  any  court  to  examine  into 
the  merits  of  a  sentence  given  in  a  matter  of 
which  itself  has  no  leptl  co|[nizance;  and  that 
tliere  is  the  utmost  wisdom  m  those  resolutions 
which  declare,  that  there  is  an  implicit  credit 
due  from  all  other  courts  to  the  sentences  of 
courts  having  the  proper  jurisdiction  over  the 
matter  in  which  the  sentence  has  been  pro- 
nounced. 

MjT  lords,  the  cases  that  I  have  hitherto 
mentioned  and  alluded  to  have  been  all  in  civil 
causes.  Will  it  be  said,  that  the  question  now 
before  your  lordships,  bnng  in  a  cnminal  eause» 
thai  Taries  the  case  f  and,  that  althoogh  a  sen- 
tence of  the  Ecclesiastiiatl  Court  would  be 
biodi^g  and  pondiusif  e  evidenqe  in  a  .civil  cause. 


yet  in  a  criminal  cause  it  wenid  not  have  the . 
same  effect  P    My  lords,  the  same  effect  I  can 
very  readily  agree  that,  according  to  my  poor 
notions  of  law  and  justice,  it  would  not  have ; 
bnt  I  should  think  it  would  have  ten  times 
greater :  and  1  cannot  conceive  it  possible,  that 
it  can  be  held  in  any  case,  or  in  any  ooontry 
io  the  world,  that  a  sentence,  which  would  be 
held  to  be  conclusive  evidence  0  avoid  a  civil  - 
demand  against  a  person,  would  not  be  held  to 
be  conclusive  evidence  and  defence  against  a 
criminal  prosecution :  I  cannot  conceive  that 
to  be  possible.  *  In  poenalibuscausis  benignina. 
*  inlerpretanclum  est,'  is  a  maxim  of  universal 
law.    Undoubtedly  it  is  the  business  of  all  cri- 
minal judicatures  to  enquire  strictlv.into  crimes ; . 
to  punish  those  acts  which  the  law  has  made 
criminal,  and  which  are  legally  proved ;  bol 
courts  of  law  do  not  strain  >potnts  in  order  to 
aiake  crimes,  and  inflict  punishments ;  it  never 
was  so  cootended :  and  I  do  conceive  that  many 
instances  might  be  enumerated  by  those  who . 
are  conversant  in  the  practice  of  the  criminal 
law,  which  I  am  not  In  the  leant,  in  which . 
parties  prosecuted  are  indulged  with  peculiar 

Erivile^es.  I  believe  that  they  are  not  bound 
y  their  first  plea.  If  a  party  has  been  ill-*, 
advised  in  his  plea,  he  b  bonud  down  by. 
that  in  a  civil  cause;  but  in  criminal  pro*, 
secutions  the  prisoner  may  plead  over  and 
over  again,  and  is  allowed  to  avail  himself 
of  every  nicety  in  the  law  to  avoid  con- 
viction. 

Upon  these  grounds  therefore  I  hope  it  will 
appear  to  your  lordships  to  be  most  clear,  thai 
the  sentence  of  the  Ecclesiastics  I  Court  always 
has  been  esteemed  and  must  be  allowed  to  be 
final,  to  be  the  only  evidence  that  can  be  re- 
ceived concerning  the  fact  upon  which  it  baa. 
been  pronounced,  and  that  the  fact  is  no  longer 
the  legal  object  of  enquiry  by  any  other  court. 
I  do  apprehend  this  to  be  so  clearly  and  fully 
esUblished,  that  I  can  scarce  conceive  that  tha 
gentlemen  will  deny  it;. but  I  apprehend  and 
do  expect  that  they  will  endeavour  to  find  %> 
distinction.    And  they  will  say.  Though  we 
should  admit  your  rule,  that  the  sentence  of ' 
an  ecclesiastical  court  is  binding  so  long  aa  it 
subsisU  in  general,  yet  if  that  sentence  was  ob- 
tained by  collusiott  and  fraud,  it  is  otherwise  ; 
and  if  it  can  be  proved  tp  have  been  so  obtain- 
ed, it  will  immediately  lose  its  effect.    I  expect 
we  shall  be  so  told ;  and  1  do  admit,  that  to. 
maintain  our  present  point,  which  is,  that  the 
sentence  is  conclusive  evidencot  we  must  sa^r 
that  it  is  a  rule  without  any  exo«rption ;  we- 
muat  say,  that  collusion   in    obtaining  4he. 
sentence  would  not  ^ive  your  lordships  any^ 
jurisdiction  to  enquire  into  the  fact:  and  I  do» 
with  great  submission,   contend  before  your, 
lordships,  that  no  court  which  has  not  an  ab*. 
solute  and  an  entire  jurisdiction  over  a  fiMSt,  pa 
much  as  the  fprmer  court  had^  can  take  ce^- 
zance  of  a  matter  that  has  been  already  decided 
upon  in  that  former  court,  upon  a  auggestion 
or  even  proof  that  collusion  was  usedin  ob- 
taining the  fonner  sentence,   limtyteadlan 
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sfraid  I  dhftll,  talk  very  i^noraDtly  ra8|teetin^ 
tbMe  Gates  in  wbkh  the  tionrts  of  common  law 
take  cogffiizaooa  of  mailera  which  have  been 
ali^dy  decided  open  by  ether  courts,  opon 
proof  that  the  deciaioa  was  obtained  by  fraad 
and  c^luMon  of  the  parties  at  that  time  before, 
the  coart.  I  own  I  am  bv  no  means*  master  of 
that  svbject ;  hot  I  apprehend  they  are  only  in 
Booh^cascs  where  each  court,  sappoae  the  conrt 
of  King'^s-bench  and  Common  Pleas,  or  any 
Qlher,  Imis  an  entire  concurrence  of  jorisdiction ; 
ivhere  there  was  an  option  in  the  parties  to 
consiDence  th.esnit  originally  either  in  one  coart 
or  the  other,  and  where  the  effect  of  the  sen- 
tence of  the  two  com>ta  would  be  perfectly 
e^nal.  in  such  a  case,  if  after  sentence  given 
I  in  one  of  those  courts  application  should  be 
made  -to  the  other  to  rehear  the  matter,  on 
pvoof  "that  the  former  decision  was  not  faiHy 
obtained,  this  mi^t  be  a  just  ^ronnd  for  the 
ciilrt  to  which  proof  of  the  fraud  is  offered,  to 
say.  We  will  hear  the  matter  o?er  again,  which 
we  had  a  right  to  have  heard  as  well  as  the 
other  court  had,  had  it  not  been  that  the  cause 
was  iSommenoed  with  them :  but  I  apprehend 
DO  court  can  do  this,  the  sentence  of  which, 
when  it  is  giren,  will  not  bare  the  same  legal 
effect  to  the  itdl  as  the  sentence  of  the  former 
coart.  Nor  can  it  be  said  that  this  court,  high 
ahd  aif|pu8t  as  it  is,  or  any  other  court  of  cri- 
minal jurisdiction,  can  giro  a  sentence  upon  a 
marriage,  which  will  bare  all  the  effects  that 
the  sentence  of  the  Ecclesiastical  Court  will 
hare.  Strip  the  question  of  its  circu mstances, 
and  let  it  be  asked  simply.  Has  the  House  of 
l>ords  a  power  to  try  the  validity  of  a  marriage  P 
Every  body  will  say  at  once,  It  has  not.  Al- 
low me  to  consider  what  would  be  the  conse- 
quence if  yonr  lordships  were  to  take  coj^ni  • 
zanee  of  this  matter,  and  were,  notwithstanding 
the  sentence  of  the  Ecclesiastical  Court,  upon 
the  suggestion  of  collusion,  or  any  other  sug- 
gestion, to  say.  We  are  not  barrifd  by  it,  we 
will  gfo  into  it;  and  that  the  party  tried  under, 
aach  circumstances  should  be  convicted  of  po- 
tvgamy:  what  would  be  the  consequence  of 
that  ?  Would  it  set  aside-the  second  marriage  ? 
J  take  W  most  cleariy  it  would  not.  Suppose 
that  after  the  wife  had  been  bonvicted  of  poly 
gamy  for  marrying  B,  in  the  Ufe-time  of  A, 
Iter  former  husband  (a  sentence  against  her 
ibarrmge  with  A  having  first  been  obtained  in 
the  Ecclesiasttcat  XJonrt)  she  should  by  any 
flieans  become  etititled  to  a  fortune,  by  legiti- 
nacy  or  otherwise,  would  not  B  have  a  ris^ht 
to  demand  the  legacy,  or  any  other  effects  that 
CaiAe  to  the  woman  subsequent  to  the  coovic- 
twn?  1  submit  to  your  lordships,  he  certainly 
woaW.  Bupppse  B  to  die  intestate,  might  not 
the  wifi^,  notwithstanding  such  a  coAviction  as 
tbif,  pray  the  adn^inistration  to  his  effects  f  and 
IT  her  interest  as  widow  was  denied,  as  having 
been  the  wife  of  A,  sit  the  time  she  married  B, 
and  the  in  reply  to  this  should  produce  the 
aentenoe  in  the  Ecclesiastical  Court  against 
her  m^rriagb  with  A,  bearing  date  nn^r  to  her 
wrrii|;e  with  B$  the  Com  oouM  tiot  refiM'  t»' 


grant  administration  to  her.  fihippoaa  that  after ' 
the  conviction  the  parties  to  the  second  fnar- 
riage  should  continue  to  cohabit,  and  atiould 
have  children,  would  not  they  be  entitled  to^e 
inheritance  as  the  leffitimate  issue  of  the  se- 
cond marriage  P  I  take  it,  that  under  the  aotho- 
rity  of  the  cases  of  Banting  and  Leppingweli, 
Kenn,  and  the  rest  that  liave  been  since  de- 
termined conformably  to  those  cases,  there 
cannot  he  a  doubt  that  they  would,  if  a  quesCion 
should  arise  npon  the  right  to  the  inheritance 
in  a  court  of  common  law,  so  long  as  the  ec- 
clesiastical sentence  against  the  mt  marriage 
remained  in  force:  in  short,  the  conviction 
would  have  no  operation  at  aH  upon  any  civil 
effect  of  the  second  marriage.  The  consequence 
therefore  of  proceeding  to  convict  tor  polygamy 
for  a  second  marriage,  in  a  case  where  there 
had  been  a  sentence  of  the  proper  ecclesiaatical 
court  against  the  first,  would  t»e,  that  a  woman 
who  had  been  convicted  of  felony  for  manr- 
ing,  might  under  that  criminal  act  (as  it  wOiiid 
then  be  pronounced  to  be)  derive  to  hetaelf  all 
the  privileges  and  advantam  that  accrue  to  a 
wife  in  the  fortone  of  her  husband  by  a  lawful 
marriage,  and  convey  a  title  to  her  issue  to  the 
greatest  honours  and  estate  in  the  kmgdom. 
These  are  such  glaring  contradictions  and  ab- 
surdities, as  I  should  with  great  deference  ap- 
prehend that  neither  your  lordships,  nor  any 
other  court  of  justice,  vroold  give  oocaaion  to, 
without  the  utmost  reluctance.  There  is  a  case 
or  two  which  have  not  yet  been  mentioned, 
and  which  appear  to  me  to  be  extremely  ma- 
terial, to  shew  the  extraordinary  and  unusual 
stens  that  have  been  sometimes  taken  by  courts, 
and  in  cases  extremely  similar  to  the  present, 
to  avoid  a  contrariety  of  sentences  of  conrls 
having  different  and  distinct  jurisdiction.  In 
the  case  of  Boyle  and  Boyle,  in  the  King's-  • 
bench  in  168T,  reported  Sd  Mod.  164,  a  libel 
was  admitted  in  the  spiritual  court  against  a 
woman  *  caus&  jactitationis  maritagii.'  -The 
woman  prayed  a  prohibition  to  the  ecclesias- 
tical Court ;  and  the  suggestion  was,  that  this 
person,  who  now  libelled  against  her  in  a  canse 
of  jactitation,  had  been  indicted  at  the  sessions 
in  the  Old-Bailey  for  marrying  her,  be  having 
a  wife  then  liring ;  that  he  was  thereupon  con- 
victed, and  had  judgment  to  be  burnt  in  the 
hand ;  that  therefore  they  had  no  right  to  pro- 
ceed, and  therefore  a  prohibition  was  prayed. 
Serjeant  Levinz  in  tliat  case  moved  tor  a  con- 
sultation, because  no'  court  but  tlie  Ecclesias- 
tical Court  can  examine  the  marriage.  Upon 
the  contrary  itvrassaid,  that  if  a  prohibition 
should  not  go.  then  the  authority  of  these  two 
courts  would  tnterfene,  wliich  might  be  a  thing 
of  ill  consequence:  that  if  the  lawfohiesB  of 
this  marriage  hfd  been  first  tried  in  ihe  court 
Cfaristiafn,  tiie  other  court  at  the  Old'Bailey 
would  have  given  credit  to  thenr  sentence^  and 
unnfn  this  ground  and  Xhh  pripciple  merely, 
inat  there  might  be  a* -eantrariety  of  sen- 
tencet,  whfdi  wodd  %e  t|ili$chievou9.  The 
court  wei^t  certafniy  a  great  way,  fpr  it  pnjlri- 
aneti  tue  aw?iesmocai  viciirt  rrona  prooewmi^ 
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is  «  marriiigv  cmmc  inker  vivof,  of  wbicli  it  hts 
the  clcmtC  and  most  UDoontrarerted  jivit- 
diciwo. 

My  lords,  aDoiher  case  was  that  of  Parsmao 
and  Forsmao,  witich  began  tn  the  Consistory 
Court  of  Exeter :  it  was  a  cause  of  restilutioo 
of  eoujogal  rigtits  brought  by  the  woman. 
The  libel  was  adtottfcd  ;  and  then  (here  was 
an  ap|>eal  to  the  court  of  Arches.  The  judge 
proQOUtteed  tor  the  appeal,  and  was  proceed* 
inif  upon  the  merits  of  the  cause ;  but  upon  the 
4th  er  Norember  172T,  he  was  serred  with  a 
prohibition.  And  the  ground  for  obtaining  this 
prohibiUon  was,  that  Sirah  Fursraan  pretend- 
ing to  be  the  lawful  wife  of  the  said  Fursman, 
b^  indicted  him  for  bigamy  in  marrying  ano- 
ther wfi«,  and  Ciiled  in  proof  of  her  own  mar- 
riage ;  wherenpon  the  said  Forsman  was  ao- 
fitted ;  and  thereibre  it  was  said  the  Eecle- 
aiastical  Court  should  not  proceed.  Now,  my 
lordjf,  if  a  prior  jiid^ent  given  by  s  court,  in 
m  matter  in  which  it  can  bare  only  an  inci- 
dental partial  jurisdiction,  is  a  sufficient  cause 
for  stopping  all  subsequent  proceeding  in  the 
sane  case,  eren  in  the  court  which  has  the  en  ■ 
tire  ordinary  jurisdictiou  orer  the  question,  on 
aeoonnt  of  the  ill  consequence  that  would  ensue 
from  tlie  interference  of  the  authority  of  the 
two  courts ;  surely,  by  all  parity  of  reasoning, 
in  a  case  where  it  appears  that  tne  court,  which 
the  hiw  and  constitution  hare  entrusted  with 
the  entire  jurisdiction  over  the  matter  in  ques- 
tion, has  already  taken  cognizance  of  it  and 
pronounced  its  sentence,  the  court  of  incidental 
jorisdiction  will  give  credit  to  such  sentence, 
and  conlhrm  its  own  sentence  to  it 

If  the  ill  consequences  arising  from  clashing 
nod  oontradictorr  judgments  of  different  courts 
nay  be  allowed  to  have  any  influence  upon 
jroor  lordships'  judgment  in  this  matter,  there 
IS  no  need  to  rack  the  invention  for  circum- 
fltances  that  might  happen:  the  case  before 
your  lordships  need  but  be  ^ainly  stated,  to 
shew  those  inconveniences  in  the  strongest 
Kgbt.  The  sentence  of  the  Ecclesiastical 
Goort  pronouncing  and  declaring  the  noble 
priMoer  to  be  free  from  all  matrimonial  con- 
tracts with  Mr.  Hervey,  was  given  in  February 
1769:  soon  after,  ahe  married  the  duke  of 
Kingston  under  the  dispensation  that  is  usually 
granted  for  the  marriage  of  persons  of  that 
rank.  Under  this  marriage  the  duke  and 
duchess  cohabited  between  four  and  five  years 
as  husband  and  wife ;  at  the  expiration  of  which 
the  duke  of  Kingston  died,  having  first  made 
his  wiH,  by  which  he  gave  the  most  aflfec- 
lioBste  and  most  honoprable  testimony  of  bis 
considering  her  as  bis  wif^.  At  httt,  in  July 
1T75,  comes  a  bill  of  htdictmepts  which  is  to 
set  the  sentence  of  the  Ecclesiastical  Court 
entirely  at  nought,  and  to  brand  this  open 
and  soletnn  marriage,  confirmed  by  a  cf^abi" 
tatioD  and  reputation  of  so  many  years,  with 
the  name  of  a  felony. 

My  lorda,  if  this  hidtetnent  should  bd'wNi- 
teeded  uppp,  and  tb^  fact  of  the  first  tnamag* 
tvmA  diffdreatly  fitmi  what  apptarbd  to  the 
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his  sentence  upon  it,  the  confusion,  the  scandal 
(I  thimk  1  may  venture  to  call  if)  that  would 
arise  from  the  contrariety  of  the  two  sentences ' 
[  that  would  then  be  proiioonced,  and  both  still 
in  force,  would  be  such,  that  I  cannot  conceive 
that  any  court  of  justice  would  hszard  it,  upoa ' 
any  suggestion  or  apprehension  of  error  in  the 
former  sentence,  or  fraud  in  obtainhig  it,  and 
which  was  irremediable  by  any  other  meant, 
or  any  other  the  most  striking  or  plausible  ar- 
gument that  could  be  ing«d  to  induce  them  to 
it.    But  the  plea  of  the  nteessity  of  doing  an 
extraordinary  act  to  set  aside  an  improper 
sentence,  or  the  eflbct  of  such  a  sentence, 
is  certainly  less  applicable  to  the  Ecdcslaa- 
I  tical  Court,  than  to  any  other  court  known 
I  in^  this  khigdom ;    and  least  of  all  is  it  ap- 
I  plicable  to  their  proceeedlngs  in   roarriag«' 
J  causes.     There  is  a  coi^rse  of  appeal  in  the 
ecclesiastical  comts,   a  deliberation  in  tbehr 
I  proceedings,  that  M-  unknown  to  any  court  In 
j  this  kingdom  ;   from  the  archidiacooal  court 
I  (if  the  cause  be  originslly  instituted  there)  to 
j  the  consistory  of  the  di»cese;  from  thence  to' 
!  the  metropolitical  court,  which  is  the  court  of 
I  Arches ;   from  thence  to  the  king  in  his  coart 
I  of  Chancery  ;    from  which  a  commission  oT 
I  Delegates,  to  hear  appeals,  issues  er  ddnlo 
justiti^ :  in  everv  one  of  these  courts  the  nar- 
I  ties  are  not  bonnd  down  to  what  has  been  given' 
j  in  evidence  in  the  court  below :  it  is  not  mere-i 
ly  error  in  law,  but  error  in  fact  likewise  may' 
l>e  corrected  noon  appeal  in  the  Ecclesiastical 
Court ;  and  ir  there  are  any  facts  material  to 
the  point  in  issue,  that  have  not  been  pleaded' 
and  examined  to  in  the  inferior  coort,  they  may 
be  pleaded  and  given  in  evidence  in  the  Court 
of  Anpeal;   and  so  down  to  the  last  court. 
Besides  this,  in  every  one  of  these  courts  it  is' 
not  a  matter  confined  to  the  two  parties  that' 
institute  the  suit,  and  therefore  may  carry  it  on' 
coll usi vdy ;   for  in  sny  period  of  the  cause  a' 
third  person,  that  has  any  interest  in  the  mstter 
in  question,  if  he  sees  that  the  two  original 
parties  are  colluding,  or   that .  one  of  theoi 
IS  negligent,  or  if  he  has  any  other  reasoti 
to  be  dissatisfied  with  the  msnner  in  which 
the  busineM  is  conducted,  he  may  intervene 
for'hts  interest,  and  the  oonrt  must  ex  Mitd 
justitia  admit  him  to  do  so ;   he  rosy  give  in 
ft  'piea,  if  he  intervenes  befbre  the  caqse  is, 
concluded ;    he  may  examine  his  own  wit« 
nesses,  and  act  in  all  respects  as  a  party  in  the 
cause.      What  possible  human  meana  of  pro- 
viding against  collusion  and  surprize  is  omitted 
out  of  this  method  of  proceeding!    But,  my 
lords,  even  this  is  not  all  s  for  when  the  cause 
has  run  this  great  length,  application  may  b^ 
made  to  bis  majesty  in  council,  who,  if  he  b 
advised  that  there  is  a  gr<>nnd  for  it,  has  a  power 
Of  gr^tiA  to  ^nt  a  commission  to  review  thh 
whole  matter  over  again.     From  this  view  ^ 
the  method  af  pmceedhM^  b  eoclesiastidll 
courts,  1  apprehend  It  wfll  appear  to  yodr 
lordships,  that  they  are  tiot  ^  ill  provided  tvlth 
DMioa  either  t  A  Avoid,  or  tdrdbrm  ^ronttt  tMr 
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jodgmeiiUi  u  to  sUrnd  io  ii«ed  of  the  extraor* 
dioary  ioterpofUioo  of  other  courts,  in  any 
natteis  that .  are  properly  witbio  their  juris- 
diction; but  least  of  all  is  this  necessary  in  a 
narrisge  cause,  for  a  marriage  caosa  is  never 
al;  an  end :  let  the  cause  have  been  argued  erer 
«p  often,  let  it  have  been  sifted  with  the  most 
^  acrupulous  exactness  aqd  attention,  let. there 
l|a?e  been  one  or  more  appeals,  let  every  step 
have  been  taken  that  can  be  taken  to  give  a 
final  conclusive  judgment,  still  the  same  party 
ipay  come  before  the  court,  and  say.  The  court 
has  been  imposed  upon  ;  I  desire  this  matter 
inav  be  ezanained  over  again.  The  court,  upon 
tttcn  application,  would  and  must  take  cog- 
nizance of  it.   • 

I  will  trouble  your  k>rdship8  with  quoting 
but  one  authority  for  this,  which  is  that  of 
Sanchez  in  bps  treatise  de  Matrimonio,  lib.  7» 
c|isp.  lOQ,  c.  I,  who  lays  it  down  in  these  posj: 
tive  and/ explicit  terms;  "Id  in  matrimonio 
apedale  est,  ut  sententia  in  coojugali  cauaft. 
lata,  quacunquecircumspectioneDrsmissa,  sive 
bis  ab  ek  pipvocatum  fuerit  connrmataque  sit, 
sive  Ispsus  terminus  ad  appellandum  sit,  nun- 
quam  transeat  in  rem  judicatam,  ao  proinde 
non  ita  efficacero  soctoritatem  sortiatu".-,  quin 
retractanda  sit,  qnofties  oompertum  fuerit  earn 
crrore  quodam  latam  fuisse."  And  the  reaaon 
SMsi^ned  for  making  this  material  and  singular 
distioction  between  luarriage  causes  and  all 
other  causes  is,  that  in  general  tlie  consent  of 
the  party^who  does  not  appeal  from  a  sentence 
^bich  is  given  against  him,  gives  force  and  au- 
thority to  the  sentence,  though  there  might 
otherwise  be  a  ground  for  him  to  complain  of 
it  But,  say  a  the  author  before  quoleil,  **  sen- 
tentia per  errorem  lata  in  causft  coojugali, 
trjinsiens  in  rem  judicata  .n,foveret  peccaiumi 
•MHtrando  veros  conjuges,  vd  uniendo  eos  qui 
tales  ease  n^queunt:  at  nullum  vinculum 
quantulumcunque  multiplicatnm,  potest  fir- 
Bunre  actum,  ez  quo  peccatum  consorgit/' 

The  same  doctrine  is  laid  down  in  a  mnlti- 
tnde  of  other  writers  apon  the  canon  law,  of 
which  there  are  wageon  loads ;  but  they  are 
nBanimous  iq  establishing  the  maxim,  *'  sen- 
tentiam  in  cansa  matrimonial!  Danqoam  tran- 
nre  i|i  rem  judicatam;"  which   I  am  sure 

2fwu  lordships  will  not  hear  denied  or  dispift^ 
jy  the  other  side.  \j^y 

From  hence  it  will  appear  to  your  lordabtpsi 
how  little  ground  there  is  for  that  notion  which 
aesma  to  have  got  abroad,  that  the  proceedings 
of  the  ecclesiastical  courts  in  causes  of  jactiu- 
iion,  or  any  other  causes,  are  such  as  tend  to 
loosen  the  bonds  of  matrimoov  (which  botli  in 
a  civil  and  a  religious  light  witbout  doubt  is  the 
most  .essential  bond  of  society)  and  ^ve  parties 
an  oppoctuni^  of  dissolving  Jtat  theur  pleasare. 
The  court  in  these,  as  in  all  other  cases,  must 
deterpiine  /  secundum  allmta  et  probata,*  ac- 
OSifrdiDg  to  the  evidence  before  it :  bnt  where  is 
this  enoouragjcment  given  to  paKtiea  to  collude, 
0^  what  aecurity  can  they  have  under  a  sen- 
tence obtained  by  fraud,  when  that  frand  may 
al  My  f atnra  time  be  detcctedj^  by  bAo^pnf  for- 
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ward  that  evidence  which  was  before  withheU, 
and,  upon  proof  that  the  former  sentence  wsa 
erroneous,  another  of  a  direct  contrary  ten- , 
dency  will  be  given  ? 

My  lords,  the  marriage,  which  is  the  only 
fact  in  dispute  in  the  present  case,  has  many 
years  ago  been  put  io  issue  in. the  proper  oaan- 
ner  in  the  proper  court,  and  a  sentence  given 
against  it  aa  decisive  as  any  tliat  court  can  give 
in  a  marriage  cause:  upon  truataud confidence 
in  that  sentence  it  was,  that  the  act  was  done 
for  which  the  noble  prisoner  is  now  accused  be- 
fore 3[our  lordsbios ;  the  sentence  is  produced, 
remaining  in  full  force;  and,  for  the  reasons 
that  have  been  umd,  we  humbly  hope  your 
lordships  will  be  of  opinion,  that  it  is  the  only 
legal  evidence  that  can  now  be  given  respect- 
iog  the  fact  upon  which  the  accusatioo  is 
founded,  and  that  ^our  lordships  will  thereforek 
receive  it  io  bar  of  any  other.* 


*  Mr.  Hargrave,  in  his  Treatise  '  Concern^ 
f.ing  the  Effect  of  Sentences  of  the  CourU  £o- 
*  clesiasticsl  in  Cases  of  Maijiage,'  &c.  after 
having  stated  the  Bvmerous  autboritiea  on. 
which  he  founded  his  conviction  of  the  oonclo- 
sive  quality  of  sentences  by  courts  having  »> 
peculiar  jurisdiction,  an(l  of  the  application  of 
that  general  doctrine  to  the  case  of  the  duchess 
of  IGogston,  enters  upon  the  examination  of 
certain  objections  to  his  conclusions,  viz. 
1.  That  the  sentence  in  this  case  being  eontri 
matrimonium  bath  not  the  effect  of  a  thing 
finally  adjudged ;  or,  according  to  the  language 
of  the  civilians  and  canonists,  '  iion  transit  in 
<  rem  jndicatam  ;*  and  that  as  it  would  not  be 
conclusive  to  a  spiritual  court,  therefore  it 
ought  not  to  be  so  to  the  temporal  one.  S. 
That  though  the  sentence,  so  long  as  it  remains 
in  force,  may  bind  the  lady  and  gentleman 
who  were  the  parties,  slraoirera  ought  not  to 
be  allected  by  it.  3.  That  the  interest  of  the 
king  is  not  bound  by  judgments  on  sentences  in 
suits  between  private  persons;  and  therefore 
that  the  sentence  ought  not  to  be  eonclusivO  in 
proceedings  to  which  he  is  a  party,  as  he  is  in 
an  indictment.  4.  That  sentences  of  the  ec- 
clesiastical couru  in  matrimonial  cases  are 
not  conclusive  in  the  temporal  courts ;  because 
in  them  the  suit  is  diverto  intuitu.  5.  That 
Uie  act  of  the  1st  of  James  the  1st,  on  which 
the  lady  is  indicted,  having  given  to  the  tem- 
poral eouru  the  trial  of  polygamy,  they 
ought,  so  far  as  regards  that  offence,  to  be  con- 
sidered as  hsving  a  concurrent  jurisdiction  over 
questions  of  marrisge  with  the  spiritual  court ; 
and  that  if  they  are  concurrent,  the  inferettoe 
from  the  determined  cases,  which  chiefly  de- 
pends on  the  supposition  of  a  peculiar  junsdio- 
tion,  wholly  faib ;  and  then  it  will  only  remaia 
to  ahew,  that  the  sentence  would  pot  oonclude 
a  spiritual  court  of  concurrent  j  urisdictien. 

Having  set  forth  his  reasons  tor  thinking  that 
the    preoeding   objectiona  are  invalid,  Mr. 
Hargrave  terminates  this  branch  of  his  investi- 
gation thus : 
.  *i  T|ie  only  other  oljection»  which  oocoip  tt. 
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Theo  the  Lord  High  Steward  retnmed  back  i 
to  the  chair. 

\    I^ard  Fra.  of  the  GmituiL  My  lords,  I  matve 

Jour  lordships  to  adjoaro  to  the  Cbamher  of 
'ariiaBieDL^Xoriif.  Ay,  ay. 
JL  H,  S,  This  House  is  aiy^araed  to  the 
Chanihor  of  Parliameot. 

The  Lords  and  others  returned  to  the  Cham- 
ber of  Parliament  in  the  same  order  they  earoe 
down,  except  the  Lord  Hijj^h  Steward,  who 
Walked  afler  his  royal  hiijrbness  the  duke  of 
CombeHand ;  and,  the  House  be'm^  thus  re- 
sumed, resolveil  to  proceed  farther  m  the  trial 
of  ^izabetb  duchess- dowager  of  Kingston,  in 
Westminster-hall,  to-morrow  at  ten  of  the 
clock  in  the  morning. 

me,  aifatnst  the  operation  of  the  sentence  as 
concfnsife,  arises  from  some  few  cases,  which 
I  obserf  e  to  hare  been  heretofore  cited  for  that 
purpose ;  though  f  do  not  see  that  they  in  any 
decree  apply. 

««  One  is  the  case  of  Hinks  and  Harris,  hi 
which  a  prohibition,  to  stay  suit  in  the  eccle- 
siastical court  a^inst  one  for  incest  in  marrying 
bis  first  wife's  sister,  was  granted  quoad  tJHunU 
)ing  the  marriage ;  because  the  second  wife 
was  dead,  and  there  was  issue  of  the  marriage, 
and  consequently  bastardising  the  issue  would 
have  been  contradiction  a  rule  of  our  law,  that 
a  marriage  de  facto  shall  not  be  avoided  after 
the  death  of  either  party.  See  Garth.  971. 
See  too  Co.  Litt.  93  a.  Sc  b.  But  this  caseonly 
proves  a  right  to  eontroul  the  spiritual  courts, 
where  they  proceed  in  opposition  to  the  com- 
moo  law  m  a  point  in  wnich  it  predominates 
over  the  law  ecclesiastical. — Another  case  is 
Hiliard  and  Phahr,  in  which  the  then  lord  chief 
justice  of  the  King's-bench  on  an  issue  from 
Chancery  to  try  a  marriage  refused  even  to  re- 
ceive as  evidence  a  sentence  against  the  sup- 
posed husband  for  fornication  with  the  sup- 
posed wife,  and  his  payment  of  money  in  com- 
mutation for  the  penance  enjoined.  Bc^t  this 
case  is  a  sioj^te  one  against  all  the  other  autho- 
rities, and  IS  unsupported  by  any  reasoning ; 
and  the  rejection  of  the  evidence  was  greatly 
disapproved  of  by  lord  chancellor  King,  when 
the  matter  came  before  him  again,  though  it  is 
not  mentioned  whether  he  gpranted  a  new  trial. 
See  8  Mod.  180.— As  to  Emmerton  and  Hide, 
which  was  before  lord  Holt,  and  is  cited  in 
Comberb.  73,  and  Skinn.  455,  but  most  folly 
id  3  Mod.  164^  it  only  proves,  that  in  all  eject- 
ment the  tempof^l  court  may  inctdeutally  try 
the  lawfulness  of  marriage,  which  is  not  denied. 
— The  case  of  Pride  and  the  earl  of  Bath  in 
9  Lev.  410,  is  liable.to  the  same  observation." 
But  though"  Mr.  Hargrave  thought  that, 
•apposing  the  sentence  in  the  case  in  qilestion 
to  have  been  pronounced  in  a  suit  really  ad- 
verse, such  sentence  was  conclusive ;  yet  he 
thought  that  proof  of  collusion  between  the 
pa^es  wOuM  take  from  ,th^  sentence  its  whole 
effect.  As  to  his  disciMsioii  of  this  point,  see 
liis  treatise.  •    • 
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'      3\ief^y,  AprU  10. 

The  Lords  and  othen  came  from  the  CbaoN 
her  of  Parliament  in  the  same  order  as  oa 
Monday,  except  the  Lord  High  Steward,  who 
walked  afler  bir  royal  highness  the  duke  of 
Cumberland,  and  the  Peers  ifera  there  seated, 
and  the  Lord  High  Steward  in  his  chair. 

L,  H.  S,  My  lords,  the  House  is  resumed. 
Is  it  your  lordships*  pleasure  that  the  judges 
may  be  covered  ? — Lordi.  Ay,  ay. 

Thed  the  Serjeant  at  Arms  madie  nrodama* 
tion  for  silence  as  usual ;  and  the  duchess  of 
Kingston  being  conducted  to  the  bar, 

X.  H.  S.  Mr*  Attorney  General,  you  naj 
proceed. 

Att.  Gen,  My  lords,  1  find  myself  cngsged 
in  a  very  singular  debate ;  upon  a  point  per^ 
fectly  new  in  experience,  analogous  to  no 
known  role  of  proceeding  in  similar  cases^ 
founded  on  no  principle,  none  at  least  whick 
has  beeo  stated. 

The  prisoner,  being  arraigned  upon  an  fn* 
dictment  for  felonjr,  pleaded  not  gliilty  }  upoiv 
which,  issue  was  jomed.  In  this  state  of  the 
business  she  hath  moved  your  lordships,  that 
no  evidence  shall  be  given  or  stated  to  provft 
that  guilt  upon  her,  which  she  hath  denied  and 
put  in  issue. 

The  only  case  cited  in  support  of  so  extraor* 
dtnary  a  motion,  that  or  Jones  and  Bow, 
Garth.  995,  bears  no  relation  or  proportion  to  it. 
In  the  trial  of  an  ejectment,  the  defendant,  ad- 
mitting the  nlaintifi^s  title  to  be  otherwise 
clear,  avoideo  it  by  a  sentence  against  the  pre« 
tended  matrimony  of  his  mother  with  sir  Ro- 
bert Carr;  after  which  both  parties  married 
with  other  persons ;  a  sentence,  unimpeached 
in  form  of  substance,  against  his  own  mother, 
from  whom  he  was  to  derive  title  to  his  state  ; 
decisive  consequently  as  a  fine  with  non-claim- 
br  any  other  perfect  bar,  and  submitted  to  ac- 
cordingly ;  for  the  plaintiff  was  cslled,  and  did 
not  appear.  Here,  if  *the  sentence  should  ever 
come  properly  under  examination,  it  will  ap- 
pear to  differ  in  all  those  respects. 

In  the  mean  time,  instead  of  defending,  this 
motion  is  only  patting  questions  to  your  lord- 
ships, hypothetically,  for  opinion  and  advice 
how  to  order  the  def^nee.  If  this  sentence  be, 
as  they  argue  it,  a  definitive  and  preclusive  ob- 
jection to  all  enquiry,  the  prisoner  ought  to 
have  pleaded  it  in  bar,  and  to  have  put  the  pro- 
secutor upon  dealing  with  her  plea  as  he  should 
be  advised;  or  she  may  still  rely  upon  it  in 
evidence  of  not  guiltj.  But  without  placinsf 
any  such  confidence  m  it  themselves,  they  call 
upon  your  lordships  to  make  it  the  foundation 
or  an  order  to  stop  the  trial. 

My  lords,  to  say  that  this  is  wholly  unpre- 
cedented, goes  a  great  way  to  conclude  against 
it.  To  say  that  such  a  rule  would  be  iocou- 
sistent  with  the  plea,  and  repugnant  to  the  re* 
cord  aa  it  now  stands,  seems  decisive.  Af^er 
putting  herself  for  trial  upoa  jQod  and  your* 
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lordthi|M,  she  beseeches  you  not  to  hetrber 
tried.  But  1  sMI  not  content  myself  with 
Ibis  answer ;  bocuiflo,  a*  your  lordships  hare 
thought  proper  to  hear  counsel  in  support  of 
this  exiraordinarj  motion,  I  am  bound  to  sup- 
posa  it  a  fit  anbfect  fbr  ai^uiwent«  and  to  lay 
More  your  lordsrhipa  my  moughta  upon  it  as 
tb^  Mcnr. 

.  Before  I  go  into  particolar  topics,  I  cannot 
help  ohaerving  with  some  astonistlfnent,  the 
^oeral  ffroaml  which  is  giVen  us  to  debate 
Ufftm.  Every  species  and  colour  of  sfuilt, 
within  the  compass  of  the  indictraent,  is  neces^ 
aavily  adlnitted.  So  mnch  more  prudent  it  is 
thavght  to  leate  the  worst  to  bo  imagined, 
Chan  even  to  hear  the  actual  state  of  her  of- 
fawe.  Your  lordships  will  therefone- take  the 
crime  to  be  prored  in  the  broadest  extent  of  it, 
with  e? ery  base  and  hateful  aggravation  iA  may 
'  admit ;  the  fii-st  marriage  solemnly  celebrated, 
perfectly  consummated  ;  the  second  wickedly 
Drought  about  by  practising  a  concerted  fraud 
vpon  a  court  of  justice,  to  obtain  a.  oollusive 
sentence  against  the  first ;  a'  ciroumstance  of 
great  aggraraiion.  W  hen  Farr  and  Chadwick 
defended  a  burglarioua  breaking  and  entering, 
under  a  pretence  of  an  execution,  upon  a  judg- 
ment fraudulently  obtained' against  thecaaual 
ejector,  it  was  thought  toaggiarate  their  crime, 
^od  they  suffered  accordingly.  1  allude  to  the 
case  in  Kelyag,  43. 

My  iorda,  I-  take  the  ground  so  gi? en  me 
with  this  reaerre^  not  that  1  wish  to  have  her 
crime  implied,  from  tb«  conduct  she  ia  advised 
to  hold  here,  to  all  purposea  and  conclusions ; 
imt  that4he  necessity  or  the  argument  obliges 
me  to  assume  it,  as  plainly  and  distinctly  con- 
fessed, while  thia  sentence  is  urged  as  an  irre- 
fragable bar  to  the  trial,  whatever  ooay  be  the 
degree  of  her  guilt,  however  such  a  sentence 
may  have  been  obtained,  and  whether  it  tends 
to  aggravate  thatguilt,  or  to  extenuate  it.  The 
proposition  looks  ao  enormous,  that  it  requires 

Seat  abilities  to  give  it  any  oouoteoanoe,  and 
e  most  irrefragable  aigument  to  foroe  thd 
conclusion. 

1  must  also  remind  your  lordships  again, 
that  the  sentence  has  been  read  in  this  stage  of 
the  proceeding,  by  the  consent  of  the  profe- 
secutor,  and  under  the  exprass  ressrvauon  -of 
fiis  right  to  object  to  the  competence  of  it,  as 
evidence  on  the  issue  joined,  unless  be  shouM 
think  fit  to  make  it  part  of  his  own  cause ;  at 
present  it  stands  admitted  merely  as  the  ground 
of  this  previous  motion.  The  sentence  being 
collusive  is  a  nullity.  If  fair,  it  could  not  be 
admitted  agaioat  tbe  kiny,  who  was  no  party 
to  tbe  suit.  If  admitted,  it  could  not  conduce 
in  this  sort  of  suit,  which  puts  both  marriagea 
in  issue.  Theobjecttons  ariae  from  the  general 
nature  of  the  sentence  piopounded,  which 
is  never  final ;  from  the  parties,  who  could  not, 
by  their  act,  bind  any  but  thecnsalvcs,  or  those 
who  are  repreaented  by  them,  or  at  most  those 
who  might  have  intervened  i^  the  suit ;  from 
the  nsture  of  the  present  indictmsnt,  which 
puts  the  marriif  0  directly  in  iatim ;  fronthe 
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pecMlnr  to  this  sentence,  which 
prove  it  to  be  collusive. 

Without  adverting  much  to  thoae  particulars, 
the  learned  counsel  fbr  tbe  prisoner  aflected  to 
lay  down  an  universal  proposition,  that  all  sen« 
tences  of  peculiar  jmisdfctions  are  not  only  ad* 
missible,  but  conclusive  evidence ;  and  referred 
to  many  cases,  of  which  I  shall  eontrovcrt  no* 
thior  hut  the  application. 

The  case  of  Burroughs  and  Jamineaa,  d  Str. 
733,  is  nothing  to  this  purpose.  That  was  a  sop- 
posed  coutrmct  by  accepting  a  bill  of  exchange 
at  Leghorn ;  which  acceptance  was  void  by 
the  peculiar  laws  of  that  country,  because  the 
drawer  had  failed  without  assets  in  the  hands 
of  the  accep(br;  and  was  pronounced  to  be  so 
by  s  competent  court  in  Leghorn.  The  plain- 
tiif  insisted  upon  it,  because,  if  the  acceptance 
had  been  made  here,  it  would  have  bound  \  hot, 
according  to  tbe  law  of  the  place  where  it  waa, 
made,  the  acceptance  did  not  constitute  a  con- 
tract. The  plaintiff  might,  if  he  had  been  ad- 
vised otherwise,  have  defended  that  suit ;  he 
acquiesced  in  the  decision. 

Courts  of  Admiralty  ait  between  nation  and 
nation.  Tjiey  proceed  in  rem,  and  they  bind 
the  property,  not  only  against  the  apparent 
pooaeasor,  but  all  tbe  workf;  or  else  the  very 
existence  of  the  Court  would  be  subverted. 
Any  body  may  claim ;  and  proper  monitiona 
isene  for  that  purpoae  :  therefore,  in  the  case 
of  Hng^hes  and  Comelioa,  the  plaintiff  failed  ia 
his  action  of  trover ;  although  the  venlict 
found  his  property,  and  consequently  the  esfr- 
tence  of  the  French  Admiralty  erroneous  $  be- 
cause the  Court  had  no  such  jurisdiotwn  over 
that  sentenceu  For  the  samie  reason,  in  Green 
and  Waller,  the  sentence  of  the  Admiralty 
oould  not  be  gaid^said.  There  is  no  appeal  but 
to  theaword. 

The  same  principle  governs  as  to  seizures 
in  the  Exchequer ;  where  any  person-  may 
come  in  and  claim ;  which  if  they  neglect 
they  tacitly  assent  to  the  condemnation.  So 
of  aeisures  tried  before  the  oommiasionera  of 
Excise. 

So  in  the  case  of  Moody  and  Thurston,  1 
Str.  481,  where  aa  act  of  pariiament  gave  'an 
action  (on  a  certificate  of  commiaaionera  that 
money  was  due  from  an  agent  to  offioera  of  the 
army^  the  agent  could  not  defend,  by  contro- 
verting the  tmth  of  tbe  certificate.  It  was 
contrary  to  the  act,  and  he  might  have  been 
heard  before  tbe  oommisaionera. 

Wbeie  a  aoldier  had  complained  of  his  roi;|or 
for  undue  correction  to  a  coortrmartial,  whidi 
diamiased  his  petition,  he  could  not  maintain  an 
action,  for  he  had  been  heard  in  a  court  cooi- 
petent  and  final  to  that  purpoee. 

No  temporal  remedy  liea  to  recover  posses- 
sion of  a  benefice  forfeited  by  deprivaiioa» 
while  the  sentence  of  a  court  competent  to  de« 
clare  the  forfeiture  remains  in  force. 

The  same  rule  holds  ss  to  derivative  ehunis. 
Therefore  the  judgoMnt  of  ooster  against  a 
mayor  is  good  endenee  agawat  theeerporateiv 
who  claims  ondsr  ham. 
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Tbofe  who  enter  into  oollegiate  eiuiblish- 
BienU  agree  to  submit  themselres  to  the  la^fs 
~aiid  magiitratcs  appointed  by  the  founder ;  and 
consequently  cannot  recUim  against  then. 
Thisovas  all  which  was  determined  in  the  King 
and  N«r-Co)lege,  and  many  other  cases  which 
snight  SfiE'  been  referred  to  under  the  same 
bead.  Ii)  roost,  if  not  all  the  cases  cited,' the 
parties  had  lictualty  been  heard  before  the  pro- 
per tribunal.  ^ 

The  office  of  granting  probate  and  commit- 
ting administration  is  a  special  authority  coro- 
ipitted  to  the  Ecclesiastical  Courts,  where  all, 
who  claim  interest,  may  be  beard;  so  there 
can  be  no  defect  of  justice.  Therefore^  in  a 
Tast  abundance  of  cases  from  Noel  and  Weils 
woo  aAer  the  Restoration,  to  Barnsley  and 
Powell  in  lord  Hard  wick's  time,  the  temporal 
courts  bare  refused  to  take  cognizance  of  the 
sight  of  personal  representation.  All  the  cases 
under  this  head  prore  no  more. 

Cases  were  also  cited  to  prore,  that  issues 
joined  apon  the  lawfulness  of  marriage,  pro- 
leesion,  general  bastardy,  and  so  forth,  must  be 
tried  by  the  bishop,  ana  to  infer  that  his  juris- 
diction  is  exclusire ;  and  the  statute  of  9  H.  6, 
c.  11,  was  cited  to  prove,  that  it  is  final  not 
only  to  parties  and  privies,  but  to  strangers. 
The  effect  of  that  statute  is  rather  to  prove,  that 
all  the  world  are,  or  may  be,  parties  or  privies. 
The  only  public  object  of  it  is  to  provide  suffi- 
cient notoriety  to  make  them  privy  in  fact,  as 
well  as  in  law.  It  provides  a  great  variety  of 
proclamations  to  the  end  «*  that  all  persons,  pre- 
tending any  interest  to  object  against  the  party 
which  pretendeth  himself  to  be  mulier,  may 
■ne  to  the  ordioary,  to  whom  the  writ  of  certi- 
ficate is  or  shall  l>e  directed,  to  make  their  al- 
legations and  objections  ai^ainst  the  party  which 
pretendeth  biro  to  be  mulier,  as  the  law  of 
boly  cb orch  reqnireth . "  For  the  rest,  th e  sta-^ 
tnte  seems  to  have  been  an  act  of  violence  and 
fraud,  by  the  powerful  pretenders  a^i^ainst  lady 
Aiidley.  The  mischief,  they  affected  to  dread, 
could  not  happen.  A  certificate  is  utterly  void, 
unless  made  upon  process,  at  the  instance  of 
the  parties.  The  certificate  of  mulierty  binds 
the  parties  lo  the  suit  fas  in  all  reason  it  ought,, 
while  such  a  trial  is  tolerated)  but  nobody  ^^^ : 
and  so  it'  had  been  often  decided  before ;  and 
yet  the  statute  provided  that  every  such  writ 
and  certificate  at  the  suit  of  lady  Audley  should 
be  void.  On  the  other  hand,  no  such  issue  as 
profession,  bastardy,  or  lawful  matrimony, 
could  be  tried  by  the  bishop  between  strangers; 
and  when  tried  by  the  country,  it  bound  only 
those  who  were  parties  to  the  trial  and  attaint. 
.Nor  was  an  infant  bound^  to  answer  a  plea  of 
general  bastardy.  But  whether  the  conclusion 
was  too  extensive  or  not'in  these  cases,  still  it 
was  only  in  respect  to  a  civil  right,  and  tried 
by  a  competent  jurisdiction,  sitting  for  the 
express  purpose  of  deciding  upon  it,  the  juris- 
diction being  created-  and  esiablislied  by  the 
writ. 

Sentences,  which  are  given  bv  the  bishop  or 
his  official  of  hii  own  mart  autnority  in  ^tri- 
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monial  causes,  have  the  least  pretence  of  ell 
others  to  bind  or  influence  any  question  which 
may  arise  afterwards  in  judicature.  Sueh 
causes  punish  no  crime,  try  no  right,  proceed 
to  no  civil  effect.  They  pn>ceed  *■  pro  sahita 
animse  rei/  to  reform  some  enormity  or  neglect 
in  religious  life ;  *  in  qua'  (says  Covarruvias  in 
his  epitome  of  the  4th  book  of  the  Decretals, 
par.  9,  c.  8,  s.  12,  n.  1,)  *  de  maximn  sacra- 
mentq  agendum  est.'  The  process  is,  *  aim- 
pliciteV,  de  piano,  sine  strepitu  et  figur^  judi- 
cii.'  Clement,  lib.  2,  t.  1,  s.  2.  From  the 
very  nature  of  such  a  cause,  it  must  follow, 
that  the  judgment  canqM  be  final.  No  con- 
sent of  parties,  or  omission  to  appeal,  or  re- 
peated affirmation  of  the  same  judgment,  gives 
it  any  force.  <*  Quia  sententia  ilia  transiens  in 
rem  judicatam  foveret  peccatum,  separando  . 
veros  coDJuges,  vef  unieodo  eos  qui  tales  esse 
nequeunt.  At  nullum  vinculum,  quantulum- 
cunqne  multiplicatum,  potest  firmare  actum, 
ex  quo  peccatum  consurgit."  Sancb.  de  Ma« 
trim.  lib.  9,  disputat.  100.  In  the  same  dis« 
putalion  Sanchez  says,  "  potest  etiam  judex, 
ex  officio,  parte  iovitdi,  procedere  ad  retractan- 
dam  hnjnsmodi  sententiam  ;  imo  ad  id  teneri 
judicem  probat  textus ;  quia  sui  interest  pec- 
cata  auferre.  Hinc  deducitur,  certii  reguli^ 
prescribi  minime  posse,  quoties  audiendus  sil 
yolens  prsedictam  sententiam  impus:nare."  Hsr 
illustrates  the  doctrine,  by  observing,  that  in 
costs,  which  is  a  civil  interest,  a  roatriinonial 
^sentence  is  binding.  "  Ratio  est  aperla :  sen- 
tentia enim  matrimonii  ideo  oon  transit  in  rem 
judicatam,  ne  foveretur  peccatum,  sustinendo 
matrimonium  irritura,  aut  dissolvendo  validum  ; 
quae  ratio  in  expensarum  condemnatione  ces- 
sat;  et  ideo  sortitur  naturam  aliarum  senten- 
tiarum,  quse  in  rem  judicatam  transegnt." 
Gain,  in  his  Observat.  107,  and  Obs.  112,  holda 
exactly  the  same  language. 

The  same  rule  obtains,  for  the  same  reasons, 
in  all  sentences  *  pro  salute  animee.'  A  sen- 
tence is  inconclusive  (says  Vulteios  in  his  trea- 
tise de  Judiciis,  lib.  3,  c.  12,  s.  38,)  "  exquali- 
tate  causce ;  put^,  quod  est  matrimonialis,  vel 
alia  qufecunque,  in  qn&  animee  periculum  ver- 
satur."  Scacoia,  a  very  authoritative  writer 
on  the  effect  of  sentences,  in  his  book  de  Sen- 
tentia, gloss.  14,  quest.  2,  n.  44,  observes  as  a 
generafnile,  '*  sententia,  in  qu&  vertitur  ani- 
mse periculum,  nunquam  transit  in  rem  judi«> 
catam."  The  sum  of  their  maxims  is  given  bj 
Oughton,  tit.  205,  which  is  taken  almost  lite- 
rally from  Consett,  and  by  him  extracted  from 
the  books  of  practice.—"  Although,  generally, 
witnesses  are  not  admitted  after  publicatiun, 
yet  in  a  matrimonial  cause  they  are,  even  wiib- 
out  oath,  that  they  are  come  lo  the  knowledge 
of  the  parties  after  publication.  And,  suppos- 
ing  that  sentence  has  passed  against  the  plain- 
tiff, that  he  has  failed  in  proof  of  hb  libel,  aud 
the  defendant  is  acquitted;  yet  the  plaintiff 
may  either  in  the  same  canse,  or  tn  anotlier, 
raise  a  new  suit  against  the  same  person,  not 
only  on  a  new  or  second  contract,  but  on  tha 
former,  and  produce  proofs  known  or  unknowa 
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to  htm  before :  and  be  is  not  bound  by  the  <  ex- 
ceptio  rei  iudicats,'  or  that  the  former  sentence 
has  pawed  *  in  rem  jadicatam  ;*  became  a  len- 
fence  given  in  a  matrimonial  caose  ne?er  paaaes 
*  in  rem  iudicatam/  and  baa  many  priYile^. 
When  toe'  church  is  deceifed  in  promulging 
aentence  against  matrimony,  the  sentence  may 
be  revoked  by  new  proofs,  and  even  by  the  same; 
and  the  reason  is,  to  eschew  sin  and  danger  to 
the  soul,  i^a  wrong  sentence  shoald  prevail.** 

*  So  far  as  it  appears  to  os'  is  therefore  no 
idle  form  of  words,  but  an  express  reservation 
of  a  necessary  power  to  alter  the  sentence 
whenever  it  shall  appear  to  the  bishop  that  a 
different  rule  of  life  is  necessary  <  pro  salute 
anlmse  -rei.' 

The  mistake  seem  to  liave  arisen  from  oon- 
aidering  the  bishop  as  a  court  of  civil  judica- 
ture, and  his  sentence  as  pronounced  npori  the 
trial  of  a  civil  right.  In  this  perverse  view, 
those  maxims  are  absurd,  and  those  rules  mere- 
ly vexatious,  which,  tried  by  the  real  nattire 
and  end  of  a  matrimonial  suit,  are  founded  in 

{liety  and  zeal  for  the  discinline  of  religion, 
n  all  civil  causes  the  maxim  ta  nniversaf,  *  ex- 
pedit  reipublicflB,  at  6ni8  aliqois  sit  litinm.*  In 
proceedings  <  pro  saliite  animn,'  the  reason  of 
the  thing  is  altogfether  on  the  other  side; 

Even  in  the  moment  of  stating  these  sen- 
tences to  be  conclusive,  one  of  the  learned 
ooonsel  could  not  forbear  to  give  your  lord- 
ships a  lively  representation  of  the  fhvolousoess 
of  their  proceedings  and  the  vanity  of  their 
decrees.  The  doctors  have  t  been  at  the  pains 
to  write  (savs  my  learned  friend)  some  wag- 
gon-loads or  volumes  to  prove,  that  these  ma- 
trimonial causes  proceed  to  no  end,  and  termi- 
nate in  nothing.  All  parties,  all  pririea  to  the 
suit,  all  who  have  interest  in  the  matter  of  it, 
may  prevent  ito  effect  by  intervention,  by  cita- 
tion to  bear  the  decree  itversed  by  origmal  libel. 
The  sketch  was  drawn  with  a^eat  deal  of  hu- 
mour, bordering  upon  ridicule :  a  vivacity  na- 
tural' enough  within  the  walls  of  their  own 
college.  '  Velus  illud  Catonis  admodum  sdtum 
ctt ;  qui  mirari  se  aiebat,  quod  non  rideret  Ha-, 
raap^x,  Hanispicem  com  vidisset'  Yet  it 
seemed  rather  astonishing,  that  sa  very  judi- 
.cioos  an  advocate  should  think  this  picture  of 
fhtility  the  bert  recommendation  of^the  sen- 
tence to  your  lordships  as  au  absolute  condu- 
■ion  upon  all  your  proceedings.  Here  all  the 
worid  shall  be  bound  by  that  judgment,  which 
the  Court,  who  pronounced  it,  hold  for  no  judg- 
ment, and  will  suffer  to  bind  nobody.  But 
auch  was  the  necessity  of  the  argument,  to 

S've  it  any  effect,  they  were  forced  to  assume, 
at  this  sort  of  sentence  is  the  judgment  of  a 
civil  judicature  upon  a  civil  subject,  which  is 
not  true ;  and  to  give  it  effect,  against  others 
than  parties,  they  were  forced  to  admit,  that 
iuctt  others  may  set  it  aside ;  which  is  true, 
only  because  it  is  no  such  judgment. 

in  support  of  this  loose  proposition,  they 
cited  from  our  own  books  several  case^,  in 
which  the  temporal  conrte  suffered  themsdves 
to  be  Concluded  by  anch  sentences. 
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If  it  were  necessary  or  allowable  at  this  4ay 
to  reason  against  so  many  authorities,  I  shoula 
incline  to  thinki'  that  those  cases  proceeded 
upon  the  mistake  I  mentioned  before,  namely, 
that  the  Ecclesiastical  Cofirt  try  and  prononnce 
upon  the  civil  right  of  marriage,  or  erer  mean 
to  do  so,  except  when  authorised  by  writ  of  the 
king's  courts.  But  for  the  purpoae  of  the  ar- 
gument, 1  will  anppose  that  they  do ;  even  then 
the  effect  of  all  tne  cases  will  amoant  to  no 
more  than  this.  First,  the  ecclesiastical  juris* 
diction  has  (exclusivelY)  conusance  of  the  right 
of  marriage.  Seoonoly,  the  secnlar  jartsoic- 
tion  b**  conusance  of  .the  temporal  interests 
which  are  incident  to  ttiarriage,  and,  in  order 
to  decide  opon  them,  must  try  the  fact  of  mar- 
riage, as  part  of  the  question.  Thirdly,  bat 
the  judgment  of  the  ecclesiastical  iurisdicttOB 
on  the  principal,  ?is.  the  right  of  marriage, 
wherever  it  oocors,is  final  upon  the  trial  of  pie 
incident.  Fourthly,  this  cnncluf  ion  extends  te 
all  who  were  jparties  or  privies,  or  who,  in  no- 
tion of  law,  have  committed  laches  in  not  in- 
tervening or  reclaiming.  This  I  take  to  be  the 
utmost  extent  of  the  eases  cited. 

The  eariiest  case  referred  to  was  Coihett*«^ 
Fitz.  tit.  Consultation,  pi.  5,  Sir  Robert  Cor- 
bett  had  issue  Ro^  ot  his  wife  MatiMa ;  io 
whose  life  he  married  Letitia,  and  had  issue 
Robert.  Roger  sued  in  the  Court  Christian  te 
avoid  tbe  second  marritge,  but  was  prohibited, 
for  that  court  had  no  original  jnrisdicdon. 
"  Otherwise,**  says  Cateaby't  Justice,  «•  if  mj 
father  and  mother  were  divoroed,  married  fe 
others,  had  issue,  and  died,  then  I  grant  well, 
that  I  ^all  have  my  suit  originally  in  the 
Court  Christian,  because  I  cannot  have  mj^ 
action  in  the  temporal  law,  as  hdr,  durinpf  tfaie 
divorce ;  and  also  the  divorce  is  a  apiritoal 
judgment,  which  shall  be  refermed  in  the  spi- 
ritual courts.'*  So  it  was  doubted,  whether 
**  the  brother  of  a  monk,  who  abandoned  bis  ' 
habit  and  towb,  couM,  as  heir,  libel  to  try  his 
brothers  profession,  and  hold  him  to  obedi- 
ence; for  he  might  have  his  action  by  the 
temporal  law,  and  object  hia  profession.**  But 
it  was  agreed,  **•  that  if  the  monk  bad  been  de- 
raigned  for  felse  or  unjost  cause,  the  brother 
might  have  dtation  to  revoke  his  deraignment" 
If  this  proves  the  efflftct  which  a  spiritual  aen- 
tence upon  tbe  principal  matter,  the  right  of 
marriage,  or  professiooy  has  in  cases  where 
these'  come  incideotelly  into  question,  it  alas 
confines  the  extent  of  that  effect  to  those  per* 
aons  who  may  rescind  tbe  principal  sentence ; 
and  proves  tbe  reason  of  it,  namely,  that  they 
are  not  wronged  by  the  conrluaion,  bsoaose' 
they  may  alwsya  be  heard  against  it 

The  next  case  was  Bunting  and  Leppingwell, 
4  Co.  S9,  a,  and  Moor  169;  which  was  thos 
feund  by  special  verdict.  Thomas  Twede  mar* 
ried,  ie facto,  Agnea  AdSngball,  but  under  the , 
impediment  of  a  pre-contraot  between  her  and 
John  Bunting.  Bunting  aued  in'  the  Court 
Christian  on  this  pre-contract,  obtained  eentenes 
for  celebrpition  *  in  facie  ecclentt,*  married  her^ 
end  had  iisae  two  fops,  Chsrics  and  Bobeiti 


Digitized  by 


Google 


4SS] 


JbrJBigany. 


A.D.  177& 


[454 


Ricbard  the  fmtbor  of  JohD,  ga?e  lands  to  Ro- 
Wrty  for  life  ooly.  Robert,  mistaktug  bis  title, 
aeltkd  tbem  on  Emma  bis  wile,  and  died. 
Charies  brougbt  an  ejectment,  as  beir  to  Rieb- 
ard,  his  grandfather.  It  was  objected  that 
Twedc  bad  been  no  party  to  the  suit  in  the 
Court  Christian.  ButTwede  might  have  in- 
tervened^ or  leclaimed,  all  his  life  long.  So 
night  Emma,  if  it  could  have  availed  ner  to 
prove  her  husband  illegitimate,  which  wonM 
have  destroyed  her  title.  Bat  Twede  had  aban- 
doned bis  pretensions.  Tba  sentence  was  snb- 
milled  to  by  Agnes.  The  marriage  was  ao- 
lemnly  oelebrat^,  and  remained  unmterrupted 
during  life.  The  qnestion  was  between  two 
issues.  It  required  little  argnment  to  sustain 
(be  legitunacy. 

The  next  was  Kenn's  case,  7  Co.  68,  Cro. 
Ja.  186.  An  English  bill  was  brought  in  the 
court  of  Wards,  praving  leave  to  traverse  an 
•flioe,  whereby  Elizabeth  was  found  the  infant 
lieir  of  Christopher  Kenn,  and  wheveupon  the 
wardship  had  been  granted  to  Florence,  the 
mother  of  the  Infant.  Christopher  Kenn  had 
married  Elizabeth  StoweU,  by  whom  he.  had 
issne  Martha,  who  left  issue  Elizabeth  the 
plaintiff,  his  beir  at  law,  if  the  marriage  had 
stood ;  but  in  the  1st  and  itod  of  Philip  and 
Marjr,  the  court  of  Audience  pronounced  the 
Bsarriage  void  for  want  of  age,  and  gave  sen- 
tence of  divorce.  Christopher  Kenn  married 
Elisabeth  Beck  with,  in  the  5th  of  Elizabeth. 
She  libelled  him  for  jactitation  before  the  com- 
missioners for  ecclesiastical  causes,  alleging 
bis  former  marriage.  Elizabeth  Stoweli  in- 
tervened for  her  interest.  The  first  qiarriage 
was  a  second  time  pronounced  void,  and  sen- 
teoee  foltowed  '  ad  exequenda  conjugal ia  ob- 
•  aeqoia.'  AfWr  the  death  of  Elizabeth  Beck- 
witb^  Christopher  married  Florence,  by  whom 
lie  had  the  ward.  This  noatter  was  referred  to 
nil  the  judges,  who  prononnced  the  sentence 
condttstve,  so  lon^  ss  it  shookl  remain  in  force. 
And  lord  Coke  relied  upon  Corbett's  case,  the 
doeiriDe  of  which  has  been  explained  before. 
Tbe  point  bad  been  twice  tried  with  Elizabeth 
Stoweli,  the  grandmother  of  the  plaintiff,  and 
the  senteooes  remained  open  to  litigation,  but 
eubmitled  to. 

Tbe  case  of  Jones  and  Bow,  Cartb.  995,  it 
1ms  been  observed  before,  wss  of  ezact^  the 
same  sort  The  plaintiff  claimed  under  the 
issue  of  sir  Robert  Carr  bv  Isabella  Jones,  be- 
tween whom  a  sentence  had  obtained  against 
tbe  pretence  ef  msniage,  which  then  stood  un- 
litigated. 

fnJessdro  and  Collins,  8  Salk.' 4S7,  there 
was  a  sentence  against  the  plaintiff  in  the  Spi- 
ritual Court,  at  the  suit  ot  the  defendant,  on 
that  very  contract  for  which  be  brought  his 
action  on  the  case,  without  disputing  the  sen- 


Tbe  case  of  Hatfield  and  Batfiehf  waa  also 
cited;  a  judgment  of  your  lordships  fai  tbe 
year  1796.  No  authority  is  more  conclusive 
than  the  judgment  of  su<&  a  court,  when  tbe 
point  dfieidea  is  wdl  nnderstood:  but  nothing 


is  more  vncertain  than  the  state  of  a  point 
drawn  from  the  prioted  cases,  where  each  party 
Ukes  care  testate,  at  least,  a  probable  case; 
and  in  the  multitude  of  the  reasons,  good  per- 
haps in  law,  if  they  weretrtie  in  fact,  it  is  difiS- 
eiilt  tp  difine  what  tbe  House  went  upon,  f  f 
this  judgment  depended^  as  the  counsel  for  the 
prisoner  contended,  upon  tbe  goodness  of  tbe 
marriage,  it  carries  the  matter  no  further  than 
abundance  of  other  cases ;  namely,  that  tbe 
aentence  of  a  Court  Christian,  while  nobody 
contests  it,  binds  the  right  of  marriage  between 
partiea  disputing  elsewhere  an  incidental  in- 
terest under  it  There  was  an  attempt  to 
make  it  prove  a  collusive  sentence  available, 
which  I  shall  baf  e  occasion  to  examine  here- 
after. 

In  Clee? e  ^d  Batburst,  S  Str.  960,  and 
Annalj  11,  the  septence  waa  against  tbe  very 
plaintiff  m  the  cauiCi  and  remained  anoontro- 
Terted. 

So  Da  CosU  and  Vilta  Real,  9  Str.  961,  or 
Mendez  and  Villa  Real,  Annaly  18,  was  a  sen- 
tence Uttcontroverted  between  tbe  same  parties. 

Tbe  like  observation  occnrs  upon  Mr.  Her- 
Tey's  case. 

In  Blackbam*s  lease,  iSalk.  990,  tbe  sen- 
tence waa  not  held  to  be  conclusiTc ;  and  as  to 
lord  Holt's  doctrine,  that  must  suppose  tbe 
marriage  pot  in  issue  between  the  same  par- 
ties ;  for  otherwise  the  sentence  would  not  have 
condnded;  the  court,  which  f;rants  adroiois- 
tratiottf  having  no  direct  juriadijction  in  matrix 
mony. 

In  Millesent  and  Millesent,  cited  by  Dr.  Lee 
in  lord  Annaly  11,  which  I  take  to  hare  been 
an  appeal  from  the  Prenmtive  Court,  a  sen- 
tence of  tbe  Consistory  Court  ajgainst  a  mar- 
riage was,  while  it  remained  unhtigated,  a  bar 
to  Uie  woman,  who  bad  been  party  to  that  sen-* 
teoee,  from  okiming  administration  as  wife. 

Upini  all  these  cases  I  shall  repeat  but  one 
obserratioii ;  namely,  that  thev  bound  only 
these  who  bad  been  fHorties  to  the  former  sen- 
tence, or  who  dmved  under  such  parties.  If 
they  had  extended  to  ouch  as  might  have  be- 
come parties  by  intervention  or  citation,  the 
same  prinoiple  would  equally  have  borne  them 
out.  The  general  peace  and  happiness  require, 
that  there  should  be  some  resort  to  hesr  and 
determine  upon  rights ;  the  same  peace  and 
happiness  r^uire,  that  litigation  should  hsTe 
some  end.  The  line  seems  'o  be  fairly  drawn» 
where  every  claim  to  every  right  has  had  the 
full  opportunity  of  being  heard.  But,  among 
ail  the  cases  cited  or  referred  to,  I  believe 
none  is  to  be  found,  where  a  sentence  has 
been  Uken  for  conclusive  against  persons, 
who  neither  bad,  nor  could  possibly  have  agi- 
tated it 

It  is  not  enough  therefore  to  establish  tbe 
propoiition,  that  such  sentences  bind  all  who 
nave  or  could  have  interposed,  unless  it  had 
been  shewn  that  the  king  could  have  interposed 
for  tbe  public  good,  in  order  to  see  that  no 
fraud  should  be  practised,  which  might  tend  to 
defeat  the  execution  of  his  laws  or  police :  but 
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it  i»  not  pretended  that  the  king  can  interpose 
in  8nc|>  causes. 

It  is  not  enough'  that  a  court  of  exclustre 
eWII  jurisdiction,  pronouncing  upon  the  prin- 
cipal, right,  binds  all  the  derivative  or  incidental 
interesis.  It  should  be  shewn,  that  such  a 
court  binds  also  to  criminal  conclusions :  now 
this  I  take  to  be  impossible,  because,  on  the 
▼ery  state  of  the  proposition,  the  court  has  do 
criminal  jurisdiction. 

It  has  often  been  attempted  in  argument  to 
•hew,  that  their  courts  have  no  more  than  a 
censorial  jurisdiction  in  their  proceedings  *  pro 
*  salute  animae,  et  reformatione  morom  ;*  and 
to  iofer  from  thence  that  their  judgments  ought 
not  to  bind  in  questions  touching  civil  rights ; 
as  in  Mendez  and  Villa  Real  in  Annaly:  bat 
our  courts  have  taken  the  fact  to  be  otherwise, 
and  considered  their  sentence  as  a  judgment 
upon  the  civil  right,  which  is  the  reason  why 
jt  binds  all  incidental  interests  in  other  courts 
of  civil  jurisdiction.  The  true  reason  whv 
such  judgments  have  no  effect  in  a  criminal 
court,  seems  to  be  this  :  that  there  is  nothing 
in  common  between  the  jurisdictions,  so  that 
they  can  nei^er  clash.  A  judgment  in  a  civil 
suit  win  bind  to  all  its  consequences,  althousb 
erery  fact,  upon  wnich  it  proceeded,  should  ne 
evidently  false  ;*  and  though  a  criminal  court 
should  nave  found  a  crime  upon  an  opposite 
state  of  the  case.  An  acfion  and  an  indictment 
for  a  trespass  may  have  contrary  issues,  and 
yet  both  must  stand :  so  it  would  be  if  the 
•  crime  were  assigned  in  the  very  fakhoods  by 
ivhich  the  civil  court  was  deceived ;  as  in  in- 
dictments for  perjury  or  forgery.  A  judfi^ment 
upon  a  deed,  after  verdict  on  non  est  factum 
pleaded,  is  no  bar  to  an  indictment  for  forging 
or  publishing,  or  svi^earing  to  the  deed.  The  case 
Would  be  the  sanie  in  respect  to  a  will  of  lands 
established  by  verdictp  or  to  a  will  of  personality 
after  probate. 

It  was  in  this  last  instance  they  attempted  to 
shew,  that  the  authority  of  the  Ecclesiastical 
Court  had  been  interposed  between  public  jus- 
tice and  the  crime  of  forgel-y.  For  this  pur- 
pose they  have  cited  the  case  of  the  King  and 
Vincent,  1  Str.  481.  It  is  very  short:  **  in- 
dictment for  forging  a  will  reletting  to  personal 
estate ;  and  on  tiie  trial  the  forgery  was  proved ; 
but  the  defendant  producing  a  probate,  that 
iras  held  conclusive  evidence  in  support  of  the 
will.**  Now  the  support  of  the  will  was  not  in 
question.  It 'was  proved  in  common  form, 
nrhich  is  not  binding,  even  in  the  Spiritual 
Court.  1  Ro.  Rep.  21.  More  particulars  of  this 
case  may  probably  be  known  to  some  of  yotir 
lordships;  but  t  cannot  find  any.  Stated  thus, 
it  certainly  requires  a  great  deal  of  considera- 
tion, before  it  be  admitted  as  law.  Here  the 
question  was,  not  whether  the  sentence  shall 
£ave  oredit  in  respect  of  the  understanding 
ivhicli  the  spiritual  judges  have  in  the  rules  and 
course  of  their  own  law,  but  whether  a  probate, 
Hfranied  of  course,  on  the  oath  of  the  very 
party  charged  with  the  forgery,  shall  be  a  full 
iMad  conclusive  bar  to  tbe  prosecntioo.    This 


is  too  monstrous  to  be  left  upon  the  authority 
of  a  short  and  single  case,  without icondescenil- 
ing  to  explain  what  consistency  with  public 
justice,  what  respect  to  Common  sense,  will  al- 
low the  crime  ot  forgery  or  perjury  to  be  de- 
l«nded  by  the  allegation,  of  that  very  fraud 
which  the  indictment  meant  to  punish  ;  not 
stating  any  trial  or  judgment  upon  it,  but  mere- 
ly ihat  it  had  been  practised.  If  the  pretended 
executor  had  repelle<l  the  objection  of  forgery, 
even  in  that  court,  it  would  have  borne  some 
countenance  at  least;  but  the  fraud  passed 
without  examination,  where,  in  the  nature  of 
the  proceeding,  none  could  be  had. 

The  other  ease,  in  1  Str.  703,  of  the  Kinf^ 
and  Rhodes,  proves  nothing,  for  it  was  merely 
a  qirestion  of  direction,  whether  the  court 
would  proceed  to  try  the  forgery  of  an  instra- 
ment,  while  the  property  to  be  affected  by  it 
remained  sub  judice. 

This  is  a  matter  of  great  consequence  to 
public  justice ;  at  the  same  time,  it  is  the  sort 
of  case  which  must  happen  frequently.  The 
fraud  was  commonly  practised  in  the  late  war 
upon  the  sailors  ;  and,  if  this  rule  had  existed, 
could  never  have  been  punished  :  but  it  was 
frequently  punished ;  and  although,  where  no 
point  of  law  arose,  it  is  difl|cult  to  recover  casev 
at  the  Old-Bailey  or  on  circuits ;  yet  an  ac- 
cidental publication  of  casesin  the  Old-Bailey, 
without  any  apparent  selection,  has  firoduced 
three  or  four  instances.  One  Stirling  was 
convicted  and  hanged  for  forging  a  will ;  and, 
so  little  were  either  prosecutor  or  conri  ap- 
prised of  this  notion  of  law,  the  prolMte  made 
part  of  the  evidence  against  him.  He  had 
registered  it  (as  it  was  necessary)  in  the  Sonth- 
sea-bouse.  I  am  not  anxious  to  state  these 
cases  with  more  particularity ;  because  I  can- 
not bring  myself  to  imagine  it  will  be  enter- 
tained as  a  serious  opinion,  that  the  mere  per- 
petration of  a  crime  majr  be  pleaded  in  bar  to 
a  prosecution  for  it  This  is  certamly  not  for 
the  interest  ofjustiee,  nor  for  the  honour  of 
the  Spiritual  CTourt;  because  it  would  take 
away  from  that  jurisdictioo  one  guard  against 
falshood  and  fraud,  of  which  every  other  is 
possessed. 

Thus  much  concerning  tbe  general  proposir 
tion,  that  sentences  in  the  ecclesiastical  courts* 
upon  civil  rights  within  their  conusance,  have 
conclusive  force  upon  pqblic  prosecutions  for 
crimes ;  although  it  be  confessed  withal,  that 
the  public  has  no  means  to  intervene -or  review 
those  sentences,  and  although  the  civil  effect 
of  sueh  sentences  is  not  totiched  by  the  event 
of  such  public  prosecutions.  If  this  ground 
fails,  there  is  an  *  end  of  the  present  motioD  t 
hot  tttere  is  another  view,  in  which  it  has  been 
urged  upon  your  lordships,  which  seems  to  twra 
out  more  decisively  against  it. 

Whatever  niay  be  said  in  the  instances  of 
forgery,  perjnry,  and  other  frauds  upon  the 
spiritual  court,  where  the  criminal  court  naajf 
seem  to  impeach  the  foundation  of  their  seui- 
tences,  without  assuming  any  >.jurisdiction  in 
the  matter  of  them ;  in  tbi^  case  st  is  impoe* 
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•tbie  to  clle^,  that  the  eritniDal  court  is  not 
foltj  competent  lo  decide  upon  the  whole  mat- 
ter ut'  the  indictment ;  particularly  on  both  the 
marria^efl  there  stated  as  constituting  the  crime. 

The  learned  i^entleman  who  spoke  second  for 
the  prisoner,  informed  yonr  lordships,  that  this 
crime  was  f«M'merI^  punished  by  the  canon  law, 
and  in  the  Ecclesiastical  Court;  and  insisted, 
that  transferring  the  punishment  of  it  from  the 
ecclesiastical  to  the  temporal  jarisdiction  should 
not  prejudice  any  defences  which  the  party 
might  have  set  up  in  the  first  court. 

In  order  to  make  that  observation  bear,  some 
prooTshould  have  t>een  added,  that  this  sentence 
ironld  liave  barred  such  a  suit,  however  pro- 
moled,  <  exceptione  rei  judicata.'  Then,  sup- 
posing this  jurisdiction  no  better  than  concur- 
rent, this  court  might  have  been  barred,  "pari 
rationtn  But  your  lordships  have  already  had 
the  trouble  of  hearing  it  established,  but  too 
much  at  length,  from  their  books,  that  no  such 
exception  would  lie  in  their  law. 

The  same  thing  is  no  less  true  in  our  law, 
v- here  the  Court  can,  by  any  means,  take  co- 
nusance of  the  right  of  marriage.  Thus  in 
dower,  where  the  Common  Pleas,  by  writing 
to  the  biahop,  can  well  try  the  lawfulness  of 
the  marriage,  a  sentence  is  no  plea.  This  was 
ruled  in  the  .case  of  Robins  and  Crutchley, 
«  Wilton  118, 137.  The  demandant  counted  as 
of  the  endowment  of  Robins:  the  tenants 
pleaded,  that  she  waa  not  accoupled  to  Robins 
111  lawful  matrimony.  The  demandant  replied, 
that  00  the  IStb  of  February  1754,  air  William 
Wolsely  libelled  her  as  bis  wife,  in  the  bishop's 
court  of  Ulcbfield,  for  ailultery  with  Robins  ; 
that  ahe  pleaded  a  marriage  with  Robins; 
|hat  the  cause  was  removed  into  the  Arches ; 
that  Robins  died ;  and  that  afterwards  sentence 
passed  for  the  marriage  with  Robins,  whicli 
then  remained  in  force.  The  teoanta  demur- 
red; and  had  judgment.  Tlie  demandant 
4»ted  many  of  the  cases  your  lordships  have 
BOW  beard,  to  prove,  that  a  sentence,  by  a  eoort 
lif  direct  jurisdiction,  ought  to  conclude  another, 
which  has  but  incidental  conusance  of  the 
«anie  matter.  But  these  were  not  thought  anf- 
ficient  to  avoid  another  trial  of  tiM  aame  mar- 
riage in  a  court,  which,  by  writing  to  the 
bishop,  might  well  decide  upon  the  lawfulness 
of  it.  Jt  is  clear,  that  the  sentence  would  not 
have  ooncluded  m  the  trial  before  the  bishop. 

Nav,  the  very  statute,  on  which  the  imict- 
nentls  framed,  proves  the  same  thing.  1 1  ex- 
cepts the  eases  where  the  former  marriage  is 
dissolved,  or  declared  void  by  sentence,  or  waa 
contracted  under  age  of  consent;  all  which 
would  otherwise  have  lieeii  triable  under  an  in- 
dictment for  felony. 

In  order  to  prove,  that  any  aentenoe  in  the  Ec- 
clesiastical Court  would  bar  an  indictijnent  upon 
the  same  matter,  the  case  of  Boyle  and  Boyle 
was  cited.  It  \%  reported  in  3  Mod.  104,  and 
HI  Comberbatch  72.  In  that  case  a  prohibition 
waa  awarded  to  stop  the  trial,  in  the  ecclesi- 
astical Court,  of  a  marriage  there  claimed  by  a 
womfo,  ia  answer  w  a  suit  of  jaotitation ; 
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which  marriage  had  been  found  bad  on  an  in« 
diclment  for  polygamy,  for  which  the  man  waa 
convicted  and  burnt  in  the  hand.  The  reason 
assigned,  here,  for  this  judgment  was,  for  tear 
the  spiritual  court  should  not  take  notice  of 
the  judgment  pronounced  in  the  temporal  court. 
But  this  would  have  been  extremely  irregular  $ 
particularly  if  by  ihe  courae  of  the  spiritual 
court  such  s  judgment  would  have  been  con* 
elusive.  Prohibition  never  goes  upon  an  ap« 
prahension,  that  the  spiritual  court  will  d» 
wrong ;  but  where  their  rules  of  trial  are  con- 
trar3r  to  the  common  law,  as  in  prescription,  or 
requiring  two  w^itnesses  to  a  release ;  or  when 
they  exceed  their  jurisdiction,  by  holding  ple% 
of  temporal  matters,  as  debts,  freehold,  or  tem- 
poral offences.  The  reason  for  grantin||[  thia 
prohibition  was,  because  the  Court  Christian 
could  not  take  atiy  conusance  of  a  matter  ad- 
judged in  the  temporal  covrt ;  which  thereupon 
became  temporal.  So  in  the  ease  of  Webb  and 
Cook,  Cro.  James,  535, 635*  prohibition  went 
to  the  Court  Christian  at  Norwich  for  entertain- 
iog  a  libel  for  defamation,  in  saying,  that  one 
wA  a  bastard,  who  was  adjudtred  the  putative 
lather  x  '*  for  that  judgment  being  under  the 
authority  of  the  statute  law,  shall  not  be  im* 
peached  in  the  spiritual  court,  or  elsewhero; 
and  all  are  conclnded  to  say  the  contrary.*' 
Upon  the  attthority  of  this  case,  the  same  |M>inl 
was  ruled  again  in  Thoroton  and .  Pickering, 
3  Keb.  800.    Tlie  Ecclesiastical  Court  has  ne 


conusance  of  crimes.  In  the  ease  immedi- 
ately before  that  of  Boyle  and  Bo;^ le,  prohibi- 
tion went  to  atop  a  suit  therefor  writing  a  libel ; 
because  an  indictment  will  lie  for  it.  In  Serle 
and  Williams,  Hob.  S88,  this  imrtter  is  folly- 
treated.  Theordinary  has  no  power,  even  over 
clergymen,  in  a  crime  or  offence  touching  the 
crown.  Purgation  itself  was  bv  permission, 
and  could  not  be  administered,  if  the  temporal 
court  delivered  '  absque  purgations  faciendft  ;' 
nor  bet weeu  the  conviction  and  sentence;  nor 
before  it.  In  all  these  cases  prohibition  would 
lie.  And  in  every  other  case,  if  after  trial  of  a 
felon  they  prove  or  disprove  any  thing-  against 
a  verdict,  prohibition  lies.  So  in  Higgon  and 
Coppinger,  sir  William  Jones,  380,  prohibition 
went  to  stop  a  libel  for  calling  one  a  sodomite. 
**  Foir  as  they  cannot  find  the  principal  offsuce, 
it  not  being  saved  to  them  by  the  statute,  ther 
shall  not  hold  plea  of  the  defamation.  And, 
where  any  thing  determinable  by  the  Eoole- 
siaatical  Court  is  made  felonjf ,  or  troason,  and 
the  power  of  the  Ecclesiastical  Court  ia  not 
saved  to  it,  thero  they  ahall  not  meddle  with 
the  offence,  or  the  defamation,  which  arises 
ont  of  it."  The  true  reason  tl^erefore,  why 
they  were  prohibited  in  the  principal  case,  was, 
because  the  plea  depending  before  them  was  out 
of  their  conusance. 

Another  case  was  cited,  where  prohibition 
went  to  the  Coosistorial  Court  of  Exeter,  after ' 
acquittal  apon  an  indictment  for  polygamy: 
but  I  liave  not  been  able  to  find  it. , 

More  perverse  infereuoes  were  iKver  ex- 
torted from  ftiiy  casee,  than  km^  tliese.    A . 
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eoQrt  of  Oyer  Mid  Tenfimer  is  to  determific 
irilhout  bearincfv  for  this  special  reftson,  that  it 
will  be  final.  A  court  of  direct,  complete,  aod 
•zcliwife  jurisdiction,  is  to  be  bound  and  go- 
toroed  by  one  of  no  jurisdiction,  either  direct 
pr  indirect,  on  tlie  matter.  A  ooort  wbicb  de» 
^idea  once  for  ever,  is  to  be  bound  by  one  wbicb 
BOfer  decides.  The  sentence  remains  open 
for  farther  examination ;  let  it  therefore  be 
adopted  without  ezaminmion,  in  order  that  it 
fliay  never  be  examined. 

Bot»  to  confess  tha  tmth,  all  which  I  have 
hithefto  said  se^s  to  hare  been  unnoeessary. 
Tiiis  might  have  been  pertinent  argument,  if 
there  had  really  been  a  sentence  to  combat: 
bi|t  there  is  none.  It  has  been  Tirtually ,  if  not 
nxpressly  admitted,  that,  for  the  purpose  of 
deeidiag  upon  the  present  motion,  your  lord- 
ships most  tekeitfor  granted,  that  the  sentence 
is  mhisive  and  fraudulent  in  eVery  f  iew,  and 
to  every  degree,  which  imagination  can  repre- 
aent :  hr  your  lordships  will  not  put  us,  in  this 
•tags  of  the  businem,  to  take  separate  issues 


upon  every  suggestion  which  may  be  made  for 
toe  prisoner.  In  truth,  her  counsel  have  argued 
,.it  so ;  expremly  contending,  that  a  collusive 
senteuOe  shall  bind  the  judgment  of  the 
House. 

But  what  kind  of  case  has  been  made  or  nt- 
lempted^  What  authority  ^as  been  dtsd,  that 
•  collusive  sentence  shaH  pngudioe  others^than 
tho  parties  to  it  ?  In  everv  book  I  have  seen, 
it  is  treated  as  a  mere  nnUity.  The  onhr  dif* 
ierenee  between  no  sentence,  and  a  ooUusive 
one,  is,  that  in  th^  first  case,  yon  |Asad '  nul 
tiel  record,*  genersliy ;  in  the  last  yon  plead, 
that  it  was  Mvtained  by  covin  ;  consequently  it 
is  waste  paper*  If  the  CSovrt  was  mformcd  of 
the  covin,  it  would  commit  the  parties  for  the 
contempt,  and  cancel  the  record.  This  could 
only  be  done  viptn  the  ideo  of  the  whole  pro- 
Oecdittg  being  a  nullity. 

In  the  44  B.  S,^6,  b.  u  assixe  of  novel  dta- 
Misb,  by^adowress,  the  tenant  admitted  hof 
title  to  dowtr;  but  dbpnted  her  assixe,  because 
■he  had  been  endewnd  by  one,  who  abated  upon 
'by  covin  with  her.    She  argued, 


that  the  abator  gained  a  fee-siraple»  whereby 
be  might bwfolly  endow  her;  that  recovery 
of  dower  agamst  on  abator  is  suflicicnt,  and 
that  Endowment  <  in  puis,'  to  one  who  hss  right, 
is  s«|Dal  to  recovery.  Tlie  tenant  rSplied,  that 
such  eiMtowmont  was  but  disseisin  ;  therslbre 
bis  diti^r  was  oonpetble;  and  that  the racovory 
wouM  h»re  been  in  the  same  plight.  All  tM 
judges  held  clearly,  that  ••  if  one  faas'aetion  to 
certain  hinds,  and  if  his  assent  and  covin  the 
tenant  is  ousted,  and  he,  who  has  the  actran, 
brings  It  against  the  disseiior,  he,  who  is  ousted, 
•ball  have  anixe ;  and  the  poasesoion  of  him, 
who  recovered,  shall  be  a^udgdd  by  abateaMtit, 
and  not  by  recovery  t  becauae  he  was  a  dis- 
■risor.  •£thocad|udicafaatnrcoMun&nivet«'" 
'  Tbesame  point  is  laitdowa  in  msiny  boohs; 

.and  in  3  Co.,78,  it  Is  taken  Of  a  geneial  rale, 
**  that  tile  common  faiw  so  abhors  fraud  and 

.  ttoviBi  tHat  itt  acte,  as  well  Mfi4  ax  others 
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and  which  of  themselves  are  just  and  lawful, 
still,  being  mixed  with  fraud  aod~  deceit,  are  io 
judgment  of  law  tortious  and  illegal."  Nay, 
it  takes  away  the  privilege  of  coverture  and 
infancy ;  for  the  act  is  merely  void.  In  the 
case  in  Coke,  the  fine  (a  judicial  act)  was  held 
for  none,  by  reason  of  the  covin.  So  Farr  and 
Chadwick  were  both  hanged  for  burglary, 
though  they  entered  by  an  '  habere,  facias  pos- 
sessionem ;'  because  it  issued  upon  a  fraudu- 
lent judgment.  This  was  thought  to  heighten 
the  offence. 

The  principle  of  the  rule  applies  equally  to 
the  iodgments  of  the  Bcdesisstical  Court ;  and 
so  the  role  was  applied  in  Dyer  339,  where  a 
revocation  of  letters  of  administration  was  held 
void  for  covin.  Thus  too,  in  Garvau  and 
Roach,  1  Yes.  157.  Lord  Hardwick  says  of 
sentences  in  the  Ecdeuastioal  Court,  that  col- 
lusion will  overtam  the  whole. 

It  would  be  idle  affecuiion  to  cite  all  the 
cases  on  this  head,  which  indexes  would  fur- 
nish. The  books  are  full  of  tbem,  from  the 
annai^  of  Bdward  the  Sd  to  the  Reporte  of  sir 
Jaoies  Burrow.  Indeed  there  never  was  a  pe* 
riod  of  time,  in  which  this  maxim  was  so  con«* 
tinually  in  the  mouth  of  the  Court,  as  the  last. 
Bright  and  Eynon,  and  abundance  of  cases 
more  might  be  cited  to  prove  this.  The  Court 
seems  to  have  thought  it  the  principal  and  most 
cspitel  part  of  its  duty,  the  *  oobile  officium 
<  judicis,*  to  supprem  and  extinguish  every 
species  of  fraud. 

My  lords,  the  language  of  the  civiliana  and 
canonisu  is  exactly  the  same.  Scaccia,  in  his 
book  de  Sententia,  Gloss.  14,  Ouest.  19,  stotea 
this  position^  *'  ex  vulgatA  reguML,  ram  inter 
alios  actom  aliis  non  nocere."  Upon  this  be 
makes  many  limitetions ;  ugion  all  of  which 
he  adds,  amongst,  others,  this  sublimitatioo  ; 
'*  qnaikdo  sententia  asset  late  per  cottusionem : 
fraus  enim,  et  dolus  nemint  patrocinari  deiient, 
in  alterios  pr^judicinm ;  et  kleo  sententia,  lata 
per  coHusionem,  habetor  pro  non  sententia ;  et 
aliis  non  nocet ;  qtnmvis,  soblatik  coUusioae, 
nocerot."  The  eatoe  thing  is  laid  down  by 
Covarruvias,  in  his  Practical  Questions,  cap. 
15,  n.  S.  He  quotes  this  text  of  the  Digest. 
*<  Si  bvreditalis  judex  contra  htMredem  nronun- 
ciaverit  non  agentem  causam,  v^l  colluaione 
acentom,  aihirhoc  nooebit  legatariis."  In 
Hemldns  de  le  judicata,  lib.  1,  cap.  8,  n.  1,  the 
aame  rule  is  given  upon  the  same  authority. 

Nay,  their  courte  will  receive  an  allegation 
against  a  jndgnMnt  at  common  law,  that  it 
was  by  covin ;  and  rightly  too ;  for  it  is  a  nul- 
lity ;  and  the  authority  of  the  Court,  in  which 
fraud  is  practiaed,  is  never  in  questiea.  In 
Ltoyd  and  Bfaddox,  Moor  fil7.  One  sued  in 
the  Court  Christina  for  a  legacy.  Theexecator 
fdeaded  leooveiy  in  debt,  which  exhausted  aa- 
seto.  The  legatee  replied,  that  the  recovery 
was  by  covin.  This  allegation  wss  adautted  | 
and  the  King's-bench  r^sed  to  award  prahi- 
hition.  Here  both  courts  afl[reed,  thai,  to  aUegsa 
a  firandulent  judgoMnt  waa'to  all^geHothingi; 
and  tha  infeikir  j«Mi6|k»  was  aa^reiily  pes* 
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BBttted  to  try  this  wrt  of  nntlilj  in  the  jad|r* 
ineDt  of  tlie  «ii|Mrior. 

Tbore  is  «  fl^rett  tbuDiltiioe  of  casei  more, 
wbicb  I  sImII  bafo  ocoasioo  to  dte  to  yoor 
lordsbiM,  if  tlie  aetoal  fraud  of  tho  pMoot  aeo- 
tenee  aiioald  e?er  bo  diapotcd ;  eaaea,  in  wbicb 
maeh  weaker  grounds  of  imputation,  than 
those  which  occur  here,  hare  been  thought 
8offi<»eDt  to  a? Old  a  judgment. 

Bat,  my  lords,  what  arguments  hare  been 
vsed  on  tbe  other  aide  upon  this  pari  of  Uie 

First,  it  has  been  insinuated,  that  certain 
ntatnlM,  made  against  corin,  aeoouot  for  tbe 
many  jndgments  to  be  found  m  our  books ;  and 
prove,  that,  without  such  statutes,  they  coold 
not  have  obtained.  But  many  of  the  oases 
were  before  tbe  statutes  referred  to.  The 
principle,  avowed  by  the  judges,  is  independent 
of  ibem.  Jhey.  all  proride  either  additional 
sanetioos  against  fraud,  or  new  precautions 
against  tbe  opportunity  of  practising  it.  And 
it  would  be  a  very  mischievous  construction,  if 
n  statute  against  a  particular  fraud  were  to 
protect  every  other. 

Seoondly,  the  fraudulent  seutenoe  roost  be 
sent  back  to  tho  Court  where  tbe  fraud  was 
practised,,  in  order  to  be  corrected.  Why  so  P 
If  the  thing  alleged  against  a  sentence  were 
error,  mis-judging  either  tbe  law  or  tbe  fact,  it 
most  be  reversed  m  the  same  jurisdiction,  ori- 
ginal, or  appelfate.  But  the  Court,  in  which 
tbe  sentenee  is  pleaded,  most  determine  on  the 
reality  and  applicatioq  of  that  plea,  just  as  It 
would  on  any  other  matter  pleaded.  Fraud  is 
a  fact.  Tbe  conclusion  is,  that  it  puts  a  total 
end  to  the  cause.  Tbe  Court,  in  which  such 
cause  depends,  most  be  as  competent  and  per- 
fect a  judge  of  that  fact,  as  the  Court  in  which 
the  fraud  was  perpetrated.  I  say  as  competent 
and  perfect;  because  the  Court,  where  the 
fraud  has  been  practised,  which  has  overlooked 
such  circumstances  as  appear  en  tbe  very  face 
of  these  proceedings,  does  not  seem  to  me  tbe 
very  otaee  to  which  one  would  send  a  question 
of  collusion  to  be  tried.  All  the  authorities 
referred  to  befbre,  and  the  numerous  instances 
of  replying  fraud  to  pleas  of  judgments  by 
other  courts,  on  which  it  was  practised,  con- 
tradict this  notion.  But  cases  are  cited  on  the 
other  side.  Kenn*s  case,  it  was  said,  proves, 
upon  the  state  of  it,  that  the  sentence  was 
fraudnlent.  The  bill  iti  the  court  of  Wards 
stated^  that  the  sentenee  was  false,  and  with  a 
deal  of  ajggravation.  Bnt  whoever  referred  to 
an  Boghsh  bill  for  tbe  true  state  of  any  case  ? 
Tbe  question,  referred  to  the  judges,  says  no- 
thing of  the  collusion.  The  case  of  Morris  and 
Wefter,  in  Moor  8S5,  was  also  cited  to  prove, 
that  ooRusioo  apparent  in  an  ecclesiastical  sen- 
tence did  not  binder  \\  from  concluding  in  a 
court  of  common  law. '  A  man  divorced  *  prop- 
ter impotentiam,'  married  another  woman,  and 
had  children.  The  last  droumstance,  it  was 
said,  disproved  the  cause' of  the  divorce;  and 
therefore  the  judgment  was  apparently  oolKi- 
itve.-    But  that  ctcctmistaBce  did  not  «ven 
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prove  the  judgment  fUse  \   for  one  qiay  be 
'  habilis  quoad  banc*    The  law  presumes  the 
children  of  a  marriage  legitimate :   but  that 
does  not  prove  the  fact  of  generation  to  any 
other  purpose.    If  the  ground  of  the  sentence 
was  Akise,  it  would  not  follow  that  it  was  colKi- 
sive.    Collusion  was  not  even  alleged  in  the 
case  ;  and  consequently  makes  no  part  of  the 
judgment.    In  tbe  same  manner  they  referrcti 
to  the  appelhnt's  printed  case,  in  this  House, 
in  Hatfield  and  Hatfield,  for  an  averment,  that 
the  aentence  was  fraudulent.    But  there,  as  it 
happens,  the  state  of  the  case  disproves  tbe 
collusion :    for  Porter,  tbe  defendant  in  the 
Ecclesiastical   Court,  was  in  the  appellant^ 
p6wer.    They  cited  also  tbe  case  of  Prudham 
and  Phillips,  from  a  most  inaociirate  note  in 
the  margin  of  Strange,  961 ;   who  certainly 
knew  nothing  of  tbe  case  he  referred  to.    Tbe 
caae  in  troth  was  this : '  Prudham  brought  as- 
sumpsit against  Constantia  Phillips.    She  gave 
evidence   of   her    marriage   with    Mullman. 
Prudham  produced  a  aentence  of  the  ficclesi. 
astical  Court  annoUin^  that  marriage,  because 
she  was  already  married  to  Delafield,  who  was 
then  alive.    She  said,  that  aeotenoe  was  frao<- 
dolent.     Bat  tbe  Court,  admitting  that  the 
objeetioB  would  have  been  good  in  tbe  mouth 
of^a  stranger,  vronld  not  suffer  her  to  allege 
fraud  in  bmelf,  for  ber  own  avail.   Tbe  learned 
doctors  also  dted  a  caae  of  a  lady  Mayo  and  a 
Mr.  Brown,  in  the  Praro^ve  Court    There, 
a  aentence  in  a  matrimonuil  eaoae  being  plead- 
ed, the  adverse  party  alleged,  that  it  liad  been 
obtaued  by  collusion.    One  learned  gentleman 
said  the  allegation  was  repelled  ;   the  other, 
that  it  was  not  admitted.    I  am  informed  the 
last  is  nearest  to  accurate ;  for  nothing  was 
done  in  that  matter.     Tbe  cause  ia  still  de- 
pending.   The  firat  argument  promiaed  all  that 
length  of  erudition,  which  your  lordships  were 
faviNired  with  yesterday :  In  view  iO*  which  the 
judge  asked,  whether  they  had  not  better  agi- 
tate the  queslion  of  fraud  where  it  was  com- 
mitted ;  an  issue  more  natural  for  the  judge  to 
vrish,   than   proper  for  the  Court  to  award. 
Tbe  moat  loose  and  unconsidered  notion,  es- 
caping in  any  manner  from  that  able  and  ex- 
cellent judge,  should  be  reeeived  with  rrspect; 
and  certainly  will.     But  it  is  unfair  to  him  to 
call  this  bis  judgment.    If  tbe  question  were 
my  own,  with  the  choice  of  my  court,  I  should 
refer  it  to  his  decision. 

Thirdly,  among  other  reasons  against  hold- 
ing pIsa  of  tbe  collusion  before  your  lordships, 
tbe^  insisted,  that  it  was  not  worth  while; 
their  sentences  are  so  open  to  repeal  at  the  suit 
of  any  body,  that  whoever  finds  theni  objected^ 
has  nothing  to  comfilain  of  but  his  own  remiss- 
ness. Their  proceedings  are  so  frivolous  and 
inefiednal,  their  judgmenta  so  inconciusive  and 
harmless,  that  nullity,  however  established, 
makes  no  material  difllersnce  in  them. 

Such  were  their  paiticular  arguments.  In 
a  more  general  way  they  pressnl  upon  youf 
lordships,  with  much  earnestness,  the  consi* 
deratiMi  of  t^  imhappy  case,  to  which  they 


Digitized  by 


Googl( 


463] 


16  GEORGE  III.  Trial  of  the  Duchfist  of  Kingston,  [464 


•aid  we  would  drive  the  prisoner.  The  tenteDce 
hasdepriviid  her  of  all  conjugal  claims  upon  Mr. 
Hervey ;  and  we  acknowledge  it  to  be  conclu- 
iive  upon  her,  while  we  insist  that  it  is  nrerely 
void  against  all  the  rest  of  the  world.  She  is, 
therefore  according  to  us,  a  wife,  only  for  the 
purpose,  of  being  punished  as  a  ftilon.  This 
strange  apology  was  not  insinuated  in  mitiga- 
tion of  the  punishment,  or  to  the  compassion 
of  your  lordships ;  but  divectly  and  confidently 
addressed  to  yonr  justice.  Do  not  proceed  to 
try  the  crime,  because  the  purpose  of  com- 
mitting it  is  totally  frustrated  ;  and  many 
other  ioconrenienoet  hare  ensued.  In  other 
words,  the  crime  has  been  detected.  These  dis- 
appointments, these  inconredient  consequences 
of  guilt,  are  the  bars  which  God,  and  the  order 
of  nature,  have  set  against  it :  hut  they  have 
not  been  found  sufficient  It  demands  the  in- 
teqiosition  of  public  authority;  with  severer 
checks,  to  restrain  it.  Why  is  she  thus  ham- 
pered with  the  sentence  she  fabricated  ?  Be- 
cause she  fabricated  it;  because  justice  will 
tiot  permit  her  to  allege  her  own  fraud,  for 
her  own  behoof,  nor  hear  her  complain  of  a 
wrong  done  by  herself. 

In  short,  my  lords,  the  motion  is  wholly  in- 
adniissible.  It  is  inconsistent  with  all  order 
and  method  of  trial  for  us  to  debate  imaginary 
topics  of  defence,  before  hearing  the  charge, 
jfiuA  for  the  court  to  resolve  abstract  questions 
vpon  hypothetical  grounds.  Is  a  sentence  pro* 
nounced  betweeti  two  certain  persons  admissi- 
ble evidence  against  others  P  Is  this  species  of 
sentence  so  ?  Is  either  admissible  against  the 
king — in  any  pubttc  prosecution — in  this  par- 
ticular sort  of  prosecution  ? — Is  such  evidence 
probable  only,  or  conclusive — against  the  parties 
to  it — against  strangers— a^fainst  the  kiog-^ 
and  in  vrhat  cases?  What,  if  it  were  obtained 
by  collusion?  What,  if  by  her  collusion?  Will 
it  serve  her?  May  she  offer  it  safely?  How 
much  will  it  prove  against  her?  What  evi- 
dence will  do  to  prove  the  collusion  ? — There  is 
no  end  of  such  questions.-  At  the  same  time,  1 
was  not  solicitous  to  prevent  any  part  of  the 
argument.  Were  it  possible  for  vour  lordships 
to  stop  this  prosecution  here,  I  have  no  desire 
to  wound  the  mind  of  any  person  unnecessaril  Vt 
or  if  so  painful  a  duty  may  be  dispensed  witn. 
But  I  have  rather  wondered  to  hear  such  hojies 
as  these  thus  far  encouraged,  or  even  entertain- 
ed, on  the  part  of  the  pri&oner,  with  confidence 
enoop^h  to  make  it  worth  her  while  to  avow, 
in  this  stage  of  the  business,  thatshe  had  ra- 
ther have  every  thing  presumed  against  her, 
^han  hear  any  thing  proved ;  and  to  disclose  to 
jrour  lordships,  not  an  anxiety  to  clear  her  in- 
jured innocence,  but  a  *dread  of  the  enquiry  : 
a  wish  to  submit)*  in  silence,  to  the  charge. 
Was  this  her  solicitude  to  bring  the  question 
here?  Of  what  avail  would  it  be  to  any  body, 
In  any  conifition,  to  apfkear  in  any  court,  and 
defend  thus?  But,  in  such  a  court,  before  so 
venerable  an  audience,  to  hear  oothing  pleaded 
kgainst  a  charge  of  infamy,  but  .a  Yrjvolous 
objection  to  euteriog  upuU'ihe  enquiry  ;— ud« 


less  topics  ttroager,  more  pertiaeDt,  and  noiiit* 
ed  could  have  been  urgeo,^!  am  exceedingly 
sorry,  upon  every  account,  that  the  time  of 
your  kM-ilsfaips  has  been  thus  taken  up,  and 
that  we  did  not  go  directly  into  the  examina- 
tion of  the  matter  before  you. 

.  Mr.  Solicitor  General  Wedderhum  (after- 
wards successively  lord  chief  justice  of  the 
Common  Pleas,  and  lord  chancellor) : 

My  lords ; — ^There  are  two  questions  at  pre- 
sent before  your  lordships :  the  one  turns  upon 
the  effect  of  a  sentence  obtained  from  the  £c* 
clesiastical  Court  in  a  case  of  jactiti^ion  of 
marriage,  which  the  counsel  for  the  prisoner 
have  maintained  to  be  a  conclusive  bar  to  the 
inquiry  now  instituted  in  a  court  of  criminal 
justice :  the  other  is,  whether  that  argument 
ought  to  be  admitted  in  this  period  of  we  pro- 
ceeding. 

Mjr  duty  requires  me,  in  the  first  place,  to 
submit  to  your  lordships  some  objections  to 
admitting  that  sentence  in  anticipation  of  the 
charge,  after  a  plea  of  Not  GuUty-to  the  in- 
dictment. 

The  plea,  which  is  the  defence  upon  the  re- 
cord, denies  the  charge;  but  the  argument 
contends,  that  the  charge  ought  neither  to  be 
stated  or  proved.  To  proceed  first  to  consider 
the  merits  of  a  defence  without  a  charge  esta** 
blished  either  by  proof  or  admission  of  the 
party,  is  at  least  a  vSry  great  novelty  in  a  cri- 
minal proceeding,  and  a  very  wide  deviation 
from  the  ancient  course  of  trials;  and  it  is 
a  presumption  of  some  weight,  that  a  mode 
of  trial,  which  has  prevailed  for  ages,  is  not 
founded  in  folly  nor  injustice 

In  the  regitlar  and  ordinary  course,  si  pri- 
soner who  has  any  special  matter  to  allege^ 
which  ought  to  bar  the  enquiry  into  the  crime, 
must  state  it  in  the  form  of  a  plea  of  the  in- 
dictment. Upon  the  plea  of  the  ptHy  every 
court  of  criminal  jurisdiction  must  form  a  ju- 
dicial determination :  a  pardon,  a  former  ac- 
quittal for  the  same  charge,  are  clefences  wluich 
preclude  an  enquiry  into  the  crime ;  but  the 
party  can  only  insist  upon  such  defences  by 
pleading  them,  the  court  can  only  take  cogniz- 
ance oTthem  when  pleaded. 

The  present  proceeding  would  oblige  tho 
court  to  try  the  validity  of  the  charge,  by  first 
hearing  the  defence ;  in  the  course  of  that 
hearing,  not  only  the  state  of  the  charge  is 
suppoud,  but  a  reply  to  the  defence  by  sofv 
facts  is  also  taken  by  supposition ;  and,  should 
such  a  method  be  permitted,  your  lordships 
would  be  placed  in  a  situation  very  diflTerent 
from  the  exercise  of  judicial  authority:  for 
courts  of  justice  are  not  instituted  to  decide  a 
disputation  upon  a  thesis  of  law ;  their  pro- 
vince is  to  decide  upon  real  fact,  not  upon  ge- 
neral or  hypothetical  propositions;  nor  con 
they  pronounce  the  law,  till  the  facts,  from 
whence  that  law  arises,  are  first  established. 

The  counsel  for  the  prisoner  are  obliged  to 
state  their  aiip^ument  thus:  suppose,  say  ^ey, 
the  first  marriage  tahave  becDSol^iiiiiised,  but 
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•  toit  to  lMS«>fra  ioititaM  lo  iopeftcb  ibtt 
jQB«rria^ ;  ia  that  ini^  •  fcntcnee  piwioiioced 
fgBiost  the  mMTiiaflre;  soppote  tliat  tttit  aoi) 
acetynce  to  bave  Dten  fraoduteot,  jet  e? «n 
^ch  a  neatcnae  OMgbt  to  bo  concluaif  0,  aiul  to 
.|»ar  all  ioquiry  iato  the  erime  of  a  lecoiHl  naf- 
jiage.  Tlie  waXy  aatwcr,  which  laubmit  to 
joar  ior^hi|M  aucb  aa  argumeot  at  prcp«ot 
iSaoBuiQiliiy  ia»  tbfit  a  court  of  juatioe  oaanot  f  op- 
•poae  the  ^iifst  ol'  Uie  loarriage,  nor  the  aait  to 
ijii|Ma^  the  lejpUllj  pf  it ;  00  suppoaitioQ  can 
hm  fi»niifd«  whether  the  procecdtog  iu  that  suit 
jraalraiidulent  or  was  £ur, the  aeoteoce  real  or 
xotonrablei  the  partiea  aiuat  agree  upoo  the 
fiicta  before  the  coort  cao  he  asked  to  decide 
4Jbeiav }  if  tb^y  do  not  adinii  the  facts  vpon 
^pcftird,  it  remains  for  both  parties  to  prove 
jsrbat  they  ibink  material ;  tben^  aad  not  till 
Iheo,  it  ia  the  duty  of  the  court  to  pronoiioce 
the  law. 

fio  preoedeot  hat  heeo  qooted  to  shew,  Ch»t 
a  aioMlar  proceediag  was  ever  admitted. in  a 
cooit  of  ertmtoal  jurisdictioo.  One  case  only 
was  faiaily  alluded  to,  by  the  learned  f^tJ^- 
jnan  who  spoke  ^rat  vesterday.  The  case  of 
.4oMs  and  liow,  died  from  Car^lhew ;  where 
the  re|»prter  aaya,  that,  **  by  way  of  aniieipa- 
tioo  10  the  eriileoce  that  the  plaintiff  wa*  about 
to  ^ve,  the  4lefendaot  {voduoed  a  senteoce  of 
the  £oq|esifstica|  Court  in  a  cause  of  jacUta- 
4ioo;  «  debaie  arose  upoa  the  effect  jof  that 
eenieoce,  and  ihe  coort  being  of  opinion  that 
the  sentence  was  conclosife,  the  cause  hetveep 
Ihe  pfurtiea  ended." 

That  cause  was  an  ^ion  of  ejectmeet  |o 
iiy  ihe  title  to  an  estate.  A  proceeding  b^ 
fgectcDent  is  well  known  to  be  entirely  &titi'- 
4>ua«  In  a,  suit  founded  upon  a  Ic^l  fiotiepi 
^Uy  a  ^eation  of  right,  where  the  judgment 
la  nel  conciuaive  en  (either  party,  there  may  be 
sio  misehief  in  pressing  forward  te  the  coaeln- 
nion  without  aa  exact  attention  to  forms.  The 
caaa  Iheraibra  doea  not  prove,  that  in  a  cieil 
•dami,  where  joi^froeot  ia  given  upop  the 
■Dem  right,  such  proceeding  could  have  becfi 
allowed:  bnt  a  crimioal  proceeding  re(|uircs 
etili  more  precision  than  a  civil  suit,  and  a  de- 
viation from  the  Ibrms  would  very  seldom  he 
favoansble  to  the  accused.  If  the  prisoner  is 
not  coofiocd  to  the  defence  pleaded,  neither 
would  the  proeecutor  be  confined  to  the  matter 
4>f  the  charge ;  the  judge  and  the  jury  wenld 
jDotoally  encroach  upon  each  other :  nor  oeuld 
there  be  a  more  dangerous  eouroe  of  error  and 
iuoufasion,  than  to  permit  a  mixed  consider^* 
lion  of  law  and  oX  fact,  of  hypothesis  and  of  ar- 

fument,  to  be  introduced  mto  criminal  triab. 
lie  only  nka  to  the  present  indictment  Is,  not 
jpuiltv:  the  argument  veur  lordships  have 
Xeard  aupposea,  that  such  a  plea  ought  not  to 
Jmen  bosn  fittt  in ;  that  there  is  a  mono  prudfost 
iktfd  cautions  method  of  defence  which  yon.  ate 
rfesised  to  hear  upon  aoppositionsy  without  the 
ftem  4Mr  anbstaoce  of  n  fdc^. 

The  ootto^l  for  the  preseeutien  arc  hound  4o 
Cfpoee  «thia  cuK^ramept    \i  psoiild  M  hecome 
iimm  •«^g  i«  ^  PhfffMtor  of  ji  wi^Mr 
YOU  XX. 


V  to  advance  any  doctrme  which  they  did 
not  belief  e  to  be  founded  in  law,  or  to  sup|iress 
an  objection  to  a  proceeding  which,  as  it  ia 
novel,  cannot  pass  into  a  precedent  without 
.great  danger  and  mischief.  Should  that  ub- 
jection  profe,  that  the  ai^ument,  which  in  this 
stage  of  the  business  the  couniiel  in  defence 
have  been  permiued  to  urge,  is  ioadrnissibley 
your  lordships  will  however  have  no  reason  |o 
regret  the  del^iy  it  has  occasioned,  nor  to  deem 
that  time  mis- spent,  which  has  been  employed 
in  the  present  enquiry,  since  the  object  ot  it, 
though  fruitless,  has  been  directed  to  the  relief 
of  a  party  accu!<ed.  Supposing  then  the  de- 
bale  upon  the  effect  of  the  sentence  urtfed  in 
bar  of  the  trial  to  be  proper  at  this  tiipe,  1  shnll 
proceed  to  the  consideration  of  the  argunient. 
^^The  proposition  advanced  is  this ;  thai  in  aa 
todictment  upon  the  statute  of  James  1,  lor 
marrying  a  second  husbahd,  living  the  first^n 
sentence  of  an  ecclesiastical  court,  in  a  cauye 
of  jactitation  of  marrisge,  pron6uncing,  that  jt 
dpea  not  aa  yet  appear  to  .that  court  that  thorn 
hath  been  a  nrst  marriage,  is  a  conciuaive  evi- 
dence that  no  such  marriage  ever  was  had. 

In  order  to  make  out  thia  proposition,  the 
counsel  contend,  first,  that  it  is  sin  univenv^ 
rule,  that  (be  decrees  of  courts,  having  compe- 
tent jurisdiction,  hind  all  persons,  and  conclude 
b  all  cases,  in  any  ouinner  touching  the  fnatlor 
decided:  seooodfy,  they  maipuio,  that  the 
sentence  of  the  Ecclesiastical  Court  in  ofiflf- 
lion  is  a  decision :  they  urge  in  the  third  place, 
that  the  rule  first  laid  down  admits  of  no  «ix- 
ceptioDs,  but  applies  with  morie  focoeto  opp- 
minal,  than  to  civil  caaes.  lo  the  \%mX  plaoo 
they  insist,  thst  supposing  this  sentence  to  be 
the  effect  4if  fra«d,  oolUuSony  and  agreement 
hetwesfi  the  pitrtiea  to  the  supposed  auit  in.tike 
spiritupi  court,  it  is  notwithstanding  ooBdosife 
upon  all  other  coorta,  nud  the  fraud  coa  only 
be  examined  in  that  nonit  whone  jiiatioe  hoa 
been  thus  ensnared.* 

My  lords,  I  hove  aUted  Ipiiily  the  puvmnapt 
on  the  s^er  aide,  which  resto  on  these  fo«r 

*  Mr.  phitty  (Trea|ii$e  on  the  Uw  lelative 
to  Apprentices,  &c.  chap.^it  p.  V^)%  ie  trcatmg 
of  the  operation  of  en  order  by  four  justices  to 
discharge  an  apprentice,  eaya,  **  No  case  bee 
occurred  in  wluch  the  settlement  baa  /depended 
upon  the  validity  of  such  en  order  of  diachaige. 
The  power  of  a  quarter  sessions  over  it  when 
trying  a  question  of  aetUementis  thereftre  ue- 
decided.  But  it  mey  perhapa  be  eon^uded 
from  analogy  to  Ifae  proceedings  of  ecckeiae- 
tical  [4  Co,  SO.  Carth.  8^,]  and  admiralty 
courtaCS  Boa.  end  Pttl.499,  5  East  16«]  thet 
being  e  direct  judgmwl  lApen  the  fact  by  a 
court  not  only  of  eempetent  hut  exciM«vei<i- 
risdiotjon,  it  ia  coMlusiee  of  theqoestion  be- 
tween •contmiding  feriahes  although  they  are 
not  imoiediately  pwllie  to  the  sentence,  nnlepo 
U  hue  been  ehbih»«l>v  fraud  fAmU.  76(1]  pr 
apMers  altogether  void.  [Sir  T.  Bavm.  40$. 
i»  TeifD.  Hm.  44ft.  Qeie  of  thef^Uid  #yee 
ib.  970,  II.  a.  1  Robmson's  A4n.  ft^*  i^i 
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propositions;  and,. were  I  ohTy  engaged  In  « 
flispHtfftton  with  the  learned  gentiemen  upon  a 
mere  theshi  in  law,  I  should  "be  Incfined  bj  a 
^eniat  to  insist  upon  better  propft  than  have 
iMen  offered  in  suppoft  of  these  propositions.  I 
feel'mys^lflKmeter  under  a-rery  diflerent  ins^ 
pression  of  duty,  as  one  of  the  connsel  for  the 
prosecution.  The  prisoner  may  take  e?ery 
itdraiitafire  that  the  law  will  allow ;  from  ua 
'yoor  lordships  hare  «  right  to  expect  efery 
concession  that  justice  requires.  I  snail  there- 
/fore  admit  (as  far  as  in  my  conscience  I  think 
them  admissible)  the  several  propositions  nrged 
by  the  opposite  side,  state  with  as  much  fide- 
lity as  I  can  the  true  limitations  of  the  doc- 
trines aclTanced,  and  assert  no  point  but  what 

•  I  hold  to  be  clear  law,  supported  by  undoubted 
■othority. 

If  is  contended,  ip  the  first  place,  to  be  a  uni- 
versal rale,  that  sentences  of  courts  of  com|>e- 
tent  jurisdiction  are  binding  upon  all  other  jn- 
<dicatupes,  in  which  any  inquiry  arises  into  the 
'  nwttcr  determined :  that  proposition  1  conceive 
to  lie  much  toa  largely  statcKi.    The  rules  and 

r'nciples  that  f  have  learnt  upon  that  sobiect, 
kviH  very  briefly  submit  to  your  lordships, 
not  meaning  to  argue,  but  only  to  state  them. 
It  is  A  general  maxim  of  law,  that  the  sen- 
tence of  a  opmpetent  court  binds  the  parties, 
and  all  persons  deriving  any  right  under  them ; 

*  AS  to  third  persons,  it  neitfaner  prejudices  nor  be- 
BeOtsthem. ' 

Another  maxim,  equaliy  true,  is,'that  a  sen- 
fence  of  m  court  having  coippetent  jurisdiction, 
if  it  comes  collaterally  before  another  court  in 
another  suit,  shall  be  presumed  just  till  the 
contrary  appears.  One  court  has  no  authority 
to  direct  the  lodgment  of  another;  but  it  is  a 
lair  presumptnin,  that  what  hath  been  decided, 
bath  been  justly  decided ;  it  is,  however,  but  a 
|>reeumption,  and  in  moat  caaes  It  obtuna  only 
'  till  the  contnry  is  proved. 

I  admit  at  the  same  time,  that  there  are 
eases,  in  which  that  presumption  may  amount 
to  a  conclusion.  Where  the  sentence  haa  betin 
propounced  ta  rem,  by  a  judicature  having  a 
peculiar  and  exclusive  jurisdiction  over  the 
autgect-matter  of  the  cause,  the  efbct  of  such  a 
decision  is  not  to  be  controverted  in  any  other 
civH  soit.f  Tliese  propositions  are  nmaded 
In  the  consent  of  all  lawyers,  who  have  treated 
of  ffeneral  law,  and  are  proved  by  a  series  of 
judicial  authorities :  to  quote  them  would  lead 
into  an  unnecessarv  detail  upon  a  part  of  the 
argument,  which  does  not  immediately  apply 
to  the  decision  of  the  point  in  question. 

The  cases  cited  on  the  other  side  agree  with 
the  distinction  J  have  mentioned.  A  sentence 
of  a  court  of  Admiralty  npon  the  fbrfeituie  of  a"* 
ship*;  the  judgment  of  the  court  of  Exchequer 
eondemninff  goods  as  forfeited ;  are  each  of 
them  concTuaive  upon  this  princiflle,  that  the 
'-aentence  is  in  rem,  the  court  has'  pronounced 
upon  the  property- itself.    The  caaes  quoted  of 


sentences  of  an  ecclesiastical  court,  are  alf  In 
matters  of  which  that  court  has  the  peculiar 
and  exclusive  coffni^nce.  The  "Ecclesiastical 
Court' has  the  sole  jurisdiction  of  cases  testa- 
mentary, and  of  cases  matrimonial,  to  a  cer- 
tahieflect;  if  therefore  a  question  arises,  who 
is  entitled  to  the  personal  estate  of  a  man  de- 
ceased with  or  without  a  testament,  the  probate 
nf  the  will,  or  a  grant  of  administration,  given 
the  title  to  the  property  in  question ;  the  eilbct 
of  it  cannot  be  contesttd  in  other  courts  colla- 
terally and  incidentally,  because  no  other  court 
has  power  to  controvert  the  act,  no  other  aa- 
tfaonty  can  confer  the  title  to  the  thing  in  dia» 
pute«    8uch  sentences  are  in  rem.  ' 

The  case  is  very  different,  where  the  dedsiea 
is  upon  a  personal  contract,  or  any  matter 
arising  out  «)f  the  various  civil  relations  of  per- 
sons, in  which  the  original  cognisance  of  the 
cause  might  have  come  before  the  court. 
Where  that  decision  is  oifored  as  an  evidence 
of  right,  there  the  judgment  of  the  forrfgn 
court  can  only  have  effect  so  far  as  it  is  just ;  no 
authority  belongs  to  it  but  from  its  internal  jua- 
tice ;  for  the  court  in  which  it  is  produced  owea 
no  obediende  to  the  court  which  pronounced  It, 
and  is  equally  competent  to  give  the  law  to  the 
parties.  The  effect  of  the  sentence  is  benefieial, 
however,  for  the  party  who  has  obtained  it ; 
because  the  justice  of  it  is  presumed,  the  truth 
of  the  facts  on  which  it  proceeded  is  admitted 
without  proof,  and  the  adverse  party  is  oUiged 
to  demonstrate  the  folshobd  or  miquity  of  It. 

In  support  of  this  distinetlon,  1  will  onlj 
mention  to  your  Idrdships  ene  authority  of  a 
late  date,  which  I  select  from  a  muUHode  of 
cases,  not  merely  because  it  is  a  determination 
in  the  last  resort,  but  because  the  rule  of  law  ia 
stated  in  the  judgment  The  case  I  allude  to 
was  decided  by  your  k>rdships  on  the  4th  of 
March  1771,  upon  appeal  from  the  Court  of 
Session  in  Scotland,  by  Sindahr  against  Fraser.* 


I     t  Peake's  Law 
■•  t,  p.  ao,  NeiB. 


of  Efidanoe,  pf  1,  c.  H, 


*  See  Dougl.  Rep.  4,  (Note  to  3nd  ed.  8vo.) 
and  a  brief  account  of  the  ca^  of  Crawford  e. 
Wfaittal,  and  Plaiatow  v.  Van  CJxenb,  in  the 
same  Note.  How  for  a  judgment  of  a  foreign 
court  having  competent  jurisdiction  Is  evidence 
of  a  right,  was  discussed  in  the  cases  noticed 
by  Mt.  Peake  in  his  Law  of  Evidence,  chap.  9, 
§  2,  and  lately  (a.  d.  1810,)  in  Scotland,  in  the 
case  of  Kinloch  and  Sons,  attomies  of  Chei^pe 
Amaohella  Chitty  against  Inverarity,  see  Ses- 
sions Pspers,  anil^  Dictionary  of  Decisions. 
Prom  Mr.  Douglas's  report  of  Walker  e.  Whit- 
ter,  and  his  Notes  to  it  (it  is  the  ftrst  case  in  the 
volume)  a  difference  appears  between  the  opi- 
nions npon  this  point  of  lord  Mansfield  and  Mr. 
Just  Boiler,  and  of  Idrd  Kenyon.  In  an  action 
on  a  foreign  judgment  our  courts  will  eaaniiBe 
into  the  judgment,  and  for  that  purpose  reoeive 
evidence  of  what  the  law  of  the  foreign  state 
is,  and  whether  it  warrants  thegndgment. 
JPer  Eyre,  Ch.  Just.  C.  B.  S  H.  BUckat.  409, 
eit.  Peake's  Law  of  Evidence,  pan  1,  tL  S, 
§  9,  which  see  for  more  on  thesubject  See 
aliOi  §  l|  ef  the  same  clttpter.   Qo.  WooU 
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The^oesfiM  thm  Ww»  wImI  ahoaM  be  tlw  «r- 
fed  of  a  jiHi)9iiicni  obtainad  by  the  ftppeUaot  is 
Jamaica  f  The  penoii,  against  whom  that  judgr* 
mcot  waa  directed«  waa  aued  upon  it  in  Sopt- 
knd.  It  bappeoad,  that  the  Court  of  Seaiion 
Kfuoed  to  i(i¥e  any  effect  to  it,  and  beid  tbe 
party  booooto  prof e  tbe  ground,  tbe  nature, 
tbe  extent  of  bia  demand.  From  tbat  deter- 
miimtion  an  appeal  wjw  taken  to  your  lordabipa, 
tbe  judgment  of  tbe  Court  of  Maion  waa  re- 
▼eraed,  and  tbi^  words  of  the  order  of  reversal 
were,  '*  tbat  the  iudgment  complained  of  be 
rerersed ;"  and  .oedare  *'  tbat  the  judgment 
of  tbe  oourt  of  Jamaica  ought  to  he  received  as 
^idance  primAfieie  o^  the  debt,  and  tbat  it 
lies  en  tbe  defendant  to  impeach  the  justice  of 
it,  or  to  ahew  that  it  waa  inreguUrly  and  unduly 
obtained." 

Mt  lords,  the  autbority  that  I  ooote  to  your 
lordsbipa  will  have  oonaiderable  eitect  in  a  sub- 
seonent  part  of  the  .argnmeni:  at  pfOMnt,  I . 
only  nigeitas  a  proof,  that  though  In  cases 
where  tbesentence  is  in  rem,  where  the  Court 
bas  a  peculiar  and  excluaive  jurisdiction  to  de- 
termine the  title  to  the  thing  itt  question,  the 

fordgn  law j^ers  be  permitted  to  give  testiinony 
that  a  dedsion  made  in  their  country  by  judges 
having  competent  jurisdictibn  waa  not  agreea- 
ble to  tbe  law  of  such  country  f 

Under  what  caroumstances  and  to  what  ex- 
tent a  judgment  given  fay  a  court  of  isompeieot 
jurisdiction  In  one  suit  shall  be  conclusive  as  a 
bar  or  as  evidence  in  another  auit,  was  much 
debated  in  the  case  of  Mauigay  v,  Gahan,  ire- 
land  1793,  in  which  the  court  of  Exchequer 
Chamber  (lord  Clonmell,  C.  J.  K.  B.  lord 
Carleton,  C.  J.  C.  B.  and  lord  Filzgibbou  lord 
chancellor)  decided  (in  oopeaition  to  a  judg- 
ment of  the  court  of  Exchequer)  that  evidence 
of  a  condemnation  of  exciseable  goods  pro- 
nounced by  sub- commissioners  of  excise  and 
affirmed  by  commissioners  of  appeal,  is  coo- 
doaive  in  an  action  of  trespass  brought  against 
tbe  seizing  officer  -for  taking  such  goods. 
Ridgeway,  Lapp  and  Schoales's  Irish  Term 
Beports,  vol.  1,  p.  1.  In  this  case  of  Af  aingay 
V,  Grahan,  great  use  waa  made  of  Mr.  Har- 
grare*a  Treatiae,  to  which  1  have  ao  frequently 
referred,  and  of  tbe  cases  and  other  authorities 
cited  by  him,  particularly  of  tbe  contradictory 
decisions  in  Roberts  v.  Fortune,  and  Hensbaw 
V.  Pbusance.  Of  theae  the  former  is  reported. 
hv  Mr.  Just.  Blackstone,  vol.  S,  p.  1174 ;  and 
the  latter  is  thus  given  by  Mr.  Hargrave  from 
Mr.  Ford's  MS.  Note. 

**  In  trover  for  54lb.  of  tea;  it  appeared  in 
crklence,  that  plaintiff  sent  the  tea  for  one 
Lloyd,  with  a  permit;  but  the  porter  in  bis 
way  called  at  the  house  of  one  Rocbdiffe,  where 
bamg  set  down  bis  burthen,  the  defendant, 
who  was  an  excise  officer,  seised  it  as  forfeited 
on  beiny  brought  to  Rochclifie's  house  tor  R's 
use,  witbont  a  permit  to  that  place,  according 
to  the  10th  Geo.  1,  c.  10,  §  15.  Upon  Not 
Gttiltj  pleaded,  defiBodant,  to  shew  the  property 
waa  oat  of  tbe  pbbitiflr,  piodQMd  a 
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pieanmption  infavottr  of  tbe  jodgn^t  is  ad«  • 
milted  to.  be  conohisive ;  yet  where  the  judg«> 
meot  ia  applied  to  peraonal  rights,  to  mailers  of 
which  other  eonrts  have  equal  cogaixaoce,  tbe< 
party  agsinat  whom  it  is  urged  is  at  liberty  to. 
iaipcacb  it,  lo  shew  that  it  is  not  just,  or  that  it 
has  been  irregolarly  and  ooduly  obtained.       .  i 

This  being  tbe  distioction  in  civil  cases,  tbe 
qoeatioo  arises,  bow  far  these  hilea  sreapplica^i 
hie  to  criminal  auits?  what  etfed  ouglit  ihsi 
sentence  of  any  civil  court  to  have  a«  a  bar  to 
the  juatice  of  the  atate  in  the  trial  and  punish* 
ment  of  crimes? 

The  coonsei  for  the  prisoner  argue,  that  if 
the  civil  right  is  destroyed  by  the  sentence  of  a 
competent  court,  to  examine  ioto  the  crime  ia. 
i^n  absurd  inquiry  ;  where  there  is* no  relation,* 
there  ia  no  duty,  and  there  can  he  no  breaeh  of. 
it«  la  this  so  r  Is  it  then  corapelcsil  to  a  party- 
by  anv  act,  destructive  of  the  civil'  re^aiioa,  to 
abolish  the  duties  of  that  relation  P  Ptrsona 
may  deprise  themselves -of  the  benefit  of  any 
civil  right,  may  dispense  with  the  advanlagei* 
of  any  relation  of  life,  naay  be  intiiJad  lo- claim, 
neither  as  wife,  mother,  nor  child;  hot  cam 

tion  by  the  commissioners  of  excise  upon  an  in- 
formation against  JRochcliffe  for  rec^viog  thia 
tea  without  a  permit,  which  it  waa  inAi^ted  was 
conclusive  evidence  of  that  fact,  beipg  a  judg- 
ment before  a  proper  jurisdiction.  On  the 
other  side  it  was.  insisted,  that  plaintiff  was  no 
party  to  the  suit;  that  Bochcliffe  had  noihing 
to  do  with  the  tea ;  and  tbat  if  ahe  made  a 
feigned  defence,  or,  as  tbe  case  was,  made  de- 
fault, yet  plaintiff  ought  oot  to-be  affected  by 
that,  but  ahould  shew  this  was  such  a  case  aa 
no  forfeiture  arose.— But  per  Lee,  chief  justicct 
tbe  judgment  of  forfeiture  is  a  judgment  on  the 
tiling  itself.  How  the  tea  came  to  BocluiUffe'a  ' 
house  was  a  matter  proper  for  the  cpnsideratioa  . 
of  the  commissioners ;.  and  if  Mrs.  Roberts,  tba 
plaintiff,  was  willing  to  have  defended,  the  &uit^ 
she  mi^ht  have  come  in  pro  imiereM$e  iiip,  w  hicb 
not  doing,  her  property  is  bound;  and  that 
there  ia  no  more  in  thia  than  the  coiiiinon  case^ 
viz.  that  courts  of  law  pay  such  deference  to 
the  judgments  of  each  other  in  matters  within 
their  jurisdiction,  that  the  first  detcrminauoii 
by  a  proper  authority  onght  to  prevail.  Sa 
then  tbe  tea  beinf^  forfeited,  the  property  could 
not  be  in  the  plaintiff,  wno  was  therefore  non- 
suited.— Roberts  against  Fortune  rSt  sitiings 
after  Eaater  term  at  Guildhall,  1742."  And 
Mr.  Hargrave  refers  to  Bull.  N.  P.  ed.  of  1775, 
p.  344. 

Upon  a  libel  in  the  Consistorial  Court  for  dis- 
tnrbance  in  the  plaiutiff'a  right  to  a  pew,  the 
Court  adjudged  the  right  to  he  in  the  plaintiff, 
apd  admonished  the  defendant  not  to  sit  in  the 
pew ;  the  Court  of  Arches  reversed  that  sen- 
tence, but  admonished  the  defendant  not  touae 
the  pew  again ;  these  sentences  were  held  not 
to  be  conclusive  evidence  of  tbe  plaintiff's  right 
in  an  action  for  a  disturbance  between  the  same 
partiea.  Croaa  v.  Salter,  Pasch.  30  Geo.  3* 
3  Term  Rep.  639. 
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Dfli^lic  Imfkid^fir  tli«  CaM  tf  1i^M\  «  AmS 
ta^f  btffc  Mm  ciMlilMMd  ^y  »  4i^ctM  ;*  tiM 
proMffy  «€«n  eiute  mmM  teyit^  frreiri^iWy 
ptfmi|it )  tvMld  ilb«r«  He  do  piMii«lim#tit  tbip 
tbe  ertffte',  if  itilitoiiKI  b«dl8ciif#f«daf%(frwai^ 
thiit  tiNit  deed  Wii  a  ntMifeM  fefff^ry  ?  Ttfe 
eit«M  nillflil  be  beht  '\it^^t«myMy  tbe  ptrty 
whd  bad  fibiained  it  j  but  I  do  ii«t  eMceive 
tbaft  bti  baviogf  |fot  fkMMrtAn  of  tbat  eMale« 
having'  Obtained  an  adfaolbgfe  f>f  #bieb  boitifffi 
Uwi  coald  not  deprilt  e  bint,  ^ottld  be  *o  adiwer 
tobdmaii  jufliieewby  bo  ahould  not  be  fMS" 
Dished  for  tbe  orMte'by  wbSifth  b«  had  fgtt\MA 
tbat  advantage. 

It  i«  Bitj^fosed,  bo#evet>,  tbil  there  hi«  b^etk 
a  deciaioD,  tbat  a  probAte  of  t  will  of  nereOital 
eatate  bam  an  indictment  Ibr  f^ging  that  v^llK 
Is  tbe  grant  of  a  probate  then  an  act  of  so  bigii 
a  n8tar«,  requirlnflf  so  mtidi  jOdicbil  aocuraevy 
tbat  it  i*  not  to  &  qiiealSon«df  A  ](»r^tete  m 
ooroinon  form  ia  not  eveti  a  5udldal  ai^  itia 
merely  offieiat ;  there  ia  no  lifigatihn,  no  oo* 
quiry  ;  tbe  conaeiettoe  of  tb«  jad^fe  is  not  en- 
iifBged  in  it.  Whit  is  tbe  parpose  of  forging  a 
will  of  personal  eaiateP  To  obtain  a  probate  ; 
4br  without  it  there  might  be  a  crimtofti  interi- 
tion,  hot  uo  prejudice  c^d  tAie  to  any  person 
from  that  intentiob  :  shAII  it  be  said  then,  that 
tbe  fiocomplishm^nt  of  the  OriraO  is  to  aflbrd 
protection  for  itaelf  f  Tbe  autfoortty  felted  on  ia 
a  dote  in  sff  John  Stratt^<i(*s  Re|k>rts,  under  the 
name  of  the  iLiog  and  Vineent ;  that  a  persoil 
being  indictedlhr  forging  of  a  Will,  upon  pro- 
ducing a  probate;  a  probite  irt  the  Common 
form  was  hetd  a  bartb^theproof  Of  tbe  forgery , 
and  he  was  by  th«  judg^  "acqtrTited.  *  This  i^ 
the  whole  note.  If  is  a  great  misfortnoe .  that 
notes,  very  often  taken  upon  loose  inlbrmattooy 
are  giveb  to  the  wnild  Under  respectable  names. 
Tbe  coltoetidDS  of  a  tewyer,  made  only  fbr  hia 
own  use,  aluSt  abound  with  errors ;  lb  pub- 
lishing stM  collections  many  of  tb^ft^  wlli 
CMape;  and  this  is  not  tbe  only  histirnee  of 
mistake  in  that  collectlob.  I  conceive  it  to  be 
imposrfbVe  at  any  period,  at  any  time  of  |he 
day,  by  the  negl^fenoeofanvJudKe  wbo  mi^t 
happen  to  be  present  at  the  Old  Bailey,  that  a 
prisoner  could  have  been  aeqnitted  of  a  charge 
of  fot^s'ery  upon  siich  a  defience.  -  I  say  (hid 
with  conndence ;  becaose,  ib  tbe  inquiry  that 
hath  beeb  made  into  the  casea  determined/ 
many  have  been  found,  wherO  parties  have 
been  tried  and  OonvictM  fbV  Anging  a  wilf  of 
personal  esutei  and  the  evid«dM  to  prove  the 
poblicatlon  of  the -forged  wlH  has  been  ibd  pro* 
bate,  produced  by  tbe  officer  of  the  Conrt,  and 
his  testimony  that  the  prisoner  was  the  person 
who  obtain^  the  probate. 

Mr.  AttorueyUt^eHif  ttnnfed  totourlont* 
ships  the  case  of  tbe  iCihg  add  Murpny.  The 
prisoner  there  had  the  docAHe  fillaioyno  tuhi 
the  charge  upon  hia  prosecdtor.  The  trinl  tral 
attendedlty  codnsel  who  do  hot  tisunlly  gn  tn 
the  OM-Elailey;  h  is  suted  very  fWy  by  n 
rivort-head  writer  in  tbe  i^tafe  TriiAi*  *  Tbtf 


they  eljsolve  Ihemselves  from  the  dntfan  that 
belong  fo  the  natural  rpktiod  f  Can  they,  by 
their  own  aetr  abasive  themaetvea  from  tbe  aa« 
ered  duties  of  those  eivil  relations  whiob,  in  a 
state  of  society,  are  aatarlil  relatwds  i 
.  My  lerds^  the  prodoaitibtt  1  coatend  far  'n 
80  far. from  absurd,  that  the  oontrary  of  thaf 
propositiao  woold  involve  in  H  tbe  onnjI  madi- 
ibst  AbaoNlityf  tbe  civil  intercat  is  important 
ealy  to  tbe  parties  theroSeivea.  Whether  an 
eatate  beloaga  to  one  person  or  another,  whether 
a-  pnriy.  ia  entitled  te  rank  and  distioetioo^  to 
whom  related,  whose  wife  she  ih  f  tlieqoestion 
«l  of  gVf at  indifference  to  aneiety :  but  if  the 
estate,  the  velatlon«  the.  rank,  ia  obtained  by 
orimiaal  means;  if  tbe  situation  which  a  |»er- 
aua  ohu^bsto  reliiiqaish  is  atUmded  with  datiea, 
the  advahtage,  but  not  the  duties,  may  be 
waved  t  the  fNece  and  order  of  sooiety  routst  be 
maintained,  and  no  viehition  of  them  can  pass 
with  iinpudity. 

If  there  ii  an  odi^ersal  proposHimi  of  law,  I 
teke  this  to  be  so,  that  no  determination  be- 
tireen  pnrty  and  party  can  preclude  public  jus^' 
ttoa  from  enqoiring  Into  the  criminal  tendency 
of  their  actions.  Daily  experience  proven  this 
in  the  most  trivial  inotancea.  An  action  is 
brought  fbr  an  assault,  the  party^faila  in  jt,  there 
is  a  verdict  aisamst  him;  it  does  not  prevent  a 
proaecution  by  indictment,  upon  the  very  aame 
fkct,  against  the  y/ety  same  party.  In  auch  an 
iddietroent  was  it  ever  pleaded,  that  ao  action 
Bad  been  brought  anfainst  the  party  fbr  that 
idledged  trespass  and  beating,  end  tbat  he  had 
iKt^n  acquitted  Upon  that  actiod  P  The  learned 
atid  feverenti  judges  will  inform  your  lordships, 
that  there  is  not  a  aitting  or  an  assize  without 
aome  instance  of  thia  sort.  A  question  may 
irise  in  an  action  upon  property,  to  which  of 
two  peraofos  a  thing,  a  horae  fbr  example,  be* 
mogs.  It  ia  decided  to  betong  to  A  and  not  to 
B. :  would  that  dedsion  bar  an  indictment 
agaitist  A  for  stealing  the  horse  f  It  is  no  an- 
liwer  to  |}ttblic  justice,  tbat  he  has  acquired  that 
]Ht»pefty,  when  the  object  of  the  criminal  en* 
qiilry  is.  Whether  he  has  committed  a  Crime  in 
dCanirihg  it. 

The  proposition  advanced  on  the  other  side, 
that  a  sentence  in  a  civil  suit  is  conclusive  in  a 
^minaf  |>roceeding,  Was  not  so  much  pressed 
upon  any  deduction  of  argument,  as  aaserted 
en  the  authority  of  a  ctoe  cited  from  Strange's 
Reports;  in  which  it  was  said  to  have  been  de- 
termined, that  the  grsnt  of  the  probate  of  a 
Will  by  the  Ecclesiasticel  Court  waa  a  bar  tc 
an  indictment  for  felony  in  forgio^  that  will. 
'  In  the  first  place,  ^rour  lordships  will  gi?e 
me  leave  to  a!kR,  does  it  enter  Into  the  imagi- 
Bfdtiott  of  any  lawyer,  that  tbe  same  rule  wouhl 
teke  place  with  regaWl  to  a  will  of  real  estate? 
Had  suoh  a  will  been  produced  in  judgment, 
the  witneKses  to  it  examined,  the  validity  of  it 
Mnvassed,  a  judgment  in  favour  of  it,  even  a 
dimree  of  the  couH  of  Chancery  establishing  it, 
1  do  presume  it  will  not  be  mahitaided,  that  all 
those  proceedings  Would  prevent  a  proseCtttiOa 
for  the  forgery  of  that  will,    tie  IMMatt  titldg 


•liB»i^fni.it,r4«t. 
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OHM  of  file  |Li«y  Mtf 
tiooe^;  il  is  .very  iil«oifc»t  thai 
fertimafe  pfVioii  ww  imjnuly  Honifed,  if 
the  case  io  Strange  m  hiv.  SteHmg't  caiw* 
was  tbii  t  hie  was  tniKetwl  for  bavini;  fergH  a 
will,  of  frhicii  will  be  hatl  obuined  a  protiale« 
and  ooder  that  title  hail  tranaferred  toiDe  ttoek. 
The  perami  whoae  witi  beflaid  it  wai,  waaalivct 
and  t»reduoe4  aa  the  witarai  against  hian,  and 
of  eourae  to  impeach  the  probate  of  ber  own 
will .  AbMird  aa  it  may  seem  to  doobt  whether 
that  eVtdence  was  eootppteot,  if  the  case  of  the 
King  and  ?ioceot  was  law,  nndoubtedly  that 
wkneas  ought  not  to  hare  been  permitted  to 
prove  ber  own  existence  ;  she  waa  dead  by  ir« 
rcfragaUe  l^al  argument ;  bnt  the  cTent  was 
(liiRBrent,abd  Mr.  Sterling,  Detwithstanding  the 
pre4>ate,  suflered  for  bis  crime. 

Besidea  these  cases,  there  was  another  In  no 
Tery  remote  period,  in  which  a  party  waa  tried 
for  the  forgery  of  a  will,  In  September  sesaioiks 
ir65,  at  the  Old-  Bailey.  Qne  Riehardaou  and 
one  Carr  were  indicted  for  bating  for^  a  re- 
ceipt for  the  payment  of  moneyy  with  intent  to 
defraud  a  particular  person,  who  waa  i  seaman, 
entitled  to  wages :  the  common  oaaea  of  for* 
ffery  of  willa  bare  been  in  the  caae  of  seamen. 
Upon  the  trial  it  appeared,  thai  the  receipt  waa 
given  in  the  name  of  Jane  Steward,  who  was 
the  aoppoeed  esecutrix  of  a  will  of  thtseeamen, 
which  bad  been  proved  by  the  defendant  Carr, 
upon  the  oath  of  the  other  defendant  Riebard- 
aott.  The  learned  judge,  Mr.  Baron  Perral, 
who  tried  them,  waa  or  opinion,  that  the  pri* 
aoners  ought  to  be  acquitted  of  the  charge  of 
Ibrgtnir  a  receipt  for  the  money ;  bnt,  being 
satisfied  fVom  the  evidence  that  RIobardson  had 
forged  the  will,  notwithstanding  it  bad  appeared 
in  the  trial  before  bkn  that  a  probate  had  been 
granted  of  that  will,  he  remended  Richardaon 
to  gaol  to  take  bis  trial  for  the  forgery  of  the 
will.  Richardson  was  acoordingly  uied  in 
October  tessiona  1705,  for  forging  the  will  of 
John  Steward,  a  mariner:  the  officer  of  the 
Prerofi:attve  Court  proved  upon  that  trial,  that 
the  will  was  brooght  to  bis  office  by  Richard- 
son, and  a  probate  of  that. will  granted ;  and 
upon  that  proof  be  was  convicted,  and  exe^ 
cuted.  Tlie  firvf  learned  jndge  had  remanded 
bim  to  prtMNi  to  take  bis  trial  at  the  ensuing^ 
aesaiona  for  the  forg(*ry  of  a  will,  the  orobate  of 
which  was  then  in  court }  and  u)»on  the  second 
Indictment^  wbfcb  waa  tried  by  the  noble  lord 
who  presides  in  the  court  of  King's- bench,  tlie 
prifioiier  waa  convicted  notwithatanding  ibe 
will  bad  been  praved.  Other  cases  have  been 
mentioned  to  your  k>nlahipa  to  the  aame  effect 
with  Ihear,  which  safficienily  refute  tkat  sin* 
gvlAr  ease  ef  the  Ring  and  Vincent,  the  only 
mthority  to  support  the  argument,  that  the 
aenteiice  of  an  Ecclesiastical  Court  ia  a  bur  to 
no  iMlletftiMrt « 

Htving  tbiit  remof bd  the  only  obataein  to 
tfie  ptnposhien  I  metiit  to  r^y  nnoa,  that  in  a 
crtMinAl  MMter  a  aentenei  of  a  dv  il  court  otfght 
Mt  fn  he  Micluahre  tnittit  a  pnblie  net  uieChm, 
1  MW|MBMift.^i[iil»fiiilMuAehiidM- 
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^furvf  what  effect  the  aenisnon  df  jsntitmisa 
ought  to  have  in  tbb  proceeding,  an  indbctaent 
tor  bigamy  ? 

It  is  of  no  importance  to  the  pveatnt  cn^nsryv 
to  investigate^  by  what  meana  the  cogaiasnes 
of  eauaes  matrimonial  and  teaumenuiry  be* 
tongs  not  io  the  sovensign  of  the  state,  but  iu 
tfiven  to  an  order  of  men  dedicatad  to  tbeapr^ 
vice  of  religion.  The  ^Mt  ia,  that  in  the  jnria- 
prudence  of  thia  eonntry,  canaca  asatHroooial 
and  testamenUry  are  of  ecdeaiastieal  cognj* 
zance.  The  right  to  try  them  ia  not  derived 
from  the  king  aa  the  fountain  of  justice,  nor 
exercised  by  the  king's  nonit;  hot  wherever 
the  royal  authority  interpoova,  it  is  not  aa  ao« 
vereign  of  the  state,  but  as  aopreme  bend  of  tbu 
church.  The  law  did  not  even  iaterfiere  t# 
punish  the  violatioo  of  the  metrimonial  rights^ 
and  ailultery,  which  fai  moat  countriea  of  £u« 
rope  ia  treated  aa  a  crime,  but  waa  not  eonai« 
dercd  in  Euglaod  as  an  offence  punishable  by 
the  mafriatmte,  biU  left  to  the  correotioo  of  e«* 
clesiaatical  censure.  At  teogth  however  the 
vioialioo  of  conjugal  duly,  accompanied  witli 
the  drcumatance  of  an  open  attack  upon  thu 
order  of  aaciety,  by  a  second  marriage,  vrai^ 
by  special  statute,  made  a  crime  t  when  I  aay 
made  a  crime,  I  do  not  mean  it  was  made  mom 
immoral ;  but  it  waa  made  a  subject  of  eriminil 
cognizance  by  the  magialrate.  The  learned 
counsel  who  apoke  aecond  yesterdsy  eomended, 
that  tUa  atatute  gave  no  jorisdictioo  to  tbu 
temporal  courta  to  pronounce  upon  the  legality 
of  the  marriage ;  but  ibjSt  the  jurisdiction  eif 
the  Rcelcaiattical  Cmirl,  as  to  the  trial  of*  the 
marriftge,  remained  atill  absohite.  It  waa  im- 
cessary  ^r  bbi  cause  to  attempt  tbia  argument  | 
but  to  maintain  this  proposition  is  a  very  diffi« 
cnk  task.  The  legislatuie,  fifty  yeara  after 
the  Reformation,  has  d^lartnl  that  the  crimu 
of  bigamy  ahall  be  puaishahle  as  a  lelony  by 
the  magistrate.  To  convict  a  p^raon  of'  that 
crime,  must  not  the  magistrate  try  himf 
Has  be  not  the  power  to  scqiiit  or  condemn 
bim  P  Has.  he  oi>ly  an  authority  to  inflict  thu 
punishment,  aa  in  old  timea,  vhto  the  choroh 
delivered  over  the  offender  to  the  aecular  arm  P 
and  is  the  sentence  of  the  spiritual  court  tv 
guide  the  conscience  of  the  judge  und  jury  Idf 
the  criminal  couKf  The  sentence  of  the  ^c^ 
clesiaatical  Court  in  the  present  ease  is  saki  td 
be  against  the  first  marriage,  and  therefore  it  Is 
urg«^  tb«  prisoner  ought  to  be  protected  by  iff 
but,  if  the  argument  is  just,  it  must  bold  equally 
where  the  aentence  is  for  ibe  marriages  ii 
aouiids  less  harsh  to  contend  that  a  party,  d^ 
dared  not  to  be  married  io  the  first  insunce  by 
the  S|Hriimil  Court,  ahall  not  be  qoeationed  for 
the  second  msrriage.  But  by  the  same  miff 
we  must  conclude,  that  if  the  K^iritual  Court 
had  determined  for  the  marriage  in  the  flmt  in* 
etauce,  and  ibe  fact  of  a  second  martinisn  had 
been  proved,  it  wotdd  not  have  beeneewiipelent 
tor  the  prtsoner  in  an  Indictment  fi»r  bigamyt 
so  circumstanced,  to  have  mode  eny  df  fenee  t 
he  is  concluded  by  the  sentence,  the  jndge  and 
jtiry  am  beund  b  beHetu  it,  ittd^  upM  IM 
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acBteoee,  without  enaiiiattoD,  to  con? ict  and 
topaniib. 

The  effect  of  the  statute  I  take  to  be  very 
different :  it  has  created  a  oew  offeooe,  aad  for 
the  trial  of  that  offinice  the  epgfoizaoce  of  the 
lawfuloesB  of  iiiarri«jre  is  i^iven  to  the  temporal 
ooaris.  As  to  all  crimiiial  cooseqneDces,  that 
ceyrt  baa  cofpaicanoeto  detenmoe,  as  well  as 
the  Eoclesiastical  Court,  what  is  and  what  is 
«ot  a  les^ai  marriage  between  the  parties. 
Thai  it  has  so,  the  case  of  Boyle  and  Doyle, 
quoted-  to  year  lordships  for  aootber  purpose, 
ip  a  clear  proof:  that  was  a  prohibition  issued 
to  the  Eoclesiastical  Court  to  enter  into  an 
uBamtnation  into  that  cause  of  marriage,  which 
the  Court,  in  trying  the  indictment,  had  deter- 
mined. The  other  caae  mentioned  by  the 
learned  doctor  iaio  the  same  eflect  The  two 
cases  differ  only  in  this,  that  in  one  the  party 
was  CQUTiCted,  in  the  other  aeooitted ;  but  the 
Court  was  of  opinion  in  both,  that  the  Ecclesi- . 
apical  Court  could  not  ioteriiere. 

It  is  unnecessary  however  to  have  re- 
course  to  authorities,  for  the  statute  itself  has 
deeided  this  question.  .The  legfislature  seems 
to  have  had  it  in  view,  that  a  jurisdiction  being 
xewly  given  to  the  temporal  courts  in  the  trial 
of  marriage,  questions  might  arise,  as  between 
concurrent  jurisdictions,  what  should  be  the 
effect  of  aeatencea  pronounced  by  the  Boclesi* 
aatical  Court.  It  was  a  wise  ibrcMght  in  those 
who  compiled  the  statute,  to  de6ne  in  what 
cases  the  sentences  of  the  ecclesiastical  courts 
ought  to  preclude  any  enquiry  for  the  crime ; 
and  it  is  defined  in  the  words  of  the  exception, 
**  that  this  act  ^hall  not  extend  to  any  persons 
divoroed  by  the  sentence  of  the  Ecclesiastical 
Court,  nor  to  any  persons  where  the  former 
marriage  has  been  1^  the  Ecclesiasticai  Court 
declard  void  and  JiuU."  There  are  two  cases 
then  put  by  the  statute,  in  which  the  sentence 
of  the  Ecclesiastical  Court  protects  the  party 
against /a  criminal  enquiry ;  sentence  of  di- 
vorce, and  aentence  of  nullity  of  marriage  :  if 
therefore  the  Ecclesiastical  dourt,  having  com- 
petent juriadidion,  baa  either  divoroed  the  par- 
ties»  or  if  it  has  pronounced  sentence  of  nullity 
of  marriage,  the  sentence  in  these  two  instances 
iff  conclusive :  but  the  statute  has  no  exception 
in  favour  of  a  sentence  in  a  cause  of  jactitation. 
There  is  no  pretence  to  argue,  that  a  sentence 
10  a  cause  of  jactitation  ia  either  a  sentence  of 
diforoe,  or  that  sentence  which  makes  the 
wuirriage  void  and  of  no  effect :  no  lawyer,  no 
cirilisn  can  make  that  .mistake.  What  then 
does  the  exoeptioD  prove  f  Two  sentenceaof  the 
Ecclesiastical  CoOrt  are  recited  in  it,  the  thud 
ia  omitted ;  and  it  is  a  general  rule  of  law,  that 
wherever  a  statute  excepts  particular  cases,  the 
exception  of  those,  cai^  extends  the  statute  to 
all  cases  not  excepted.  That  proposition  is  too 
dear  to  require  authorities  to  be  cited  in  sup- 
port of  it.  Tbe  law  tb^relbnd,  which  sayathe 
trial  of  polygamy  ahall  proceed  in  all  casea^ 
except  where  a  sentence  of  divorce,  and  except 
where  a  sentence  of  nullity  of  marriage,  haa 
nterveued,  does  virtuaUy  s^y^  that  a  icBtenoe 


in  a  cause  of  jactitation  of  marriagi?,  which  in. 
neither  of  divorce  nor  of  nullity,  ahall  not  bar 
the  trial.    I  conceive  therefore  the  statute  V^ 
have  decided  this  questfon.  .      . 

The  argument  on  the  other  aide  is  put  in  a 
more  plausible  form,  by  stating  the  defence  to 
be  founded  upon  a  lact,  qf  which  the  senteocc 
of  the  Ecdesiastical  Court  it  the  best  eyi« 
dence :  there  can  be  no  double  marriage,  it  ia 
said,  because  the  sentence  disproves  tbe  first 
marriage.  This  mode  of  stating  the  argument 
makes  it  necessary  to  examine  tlie  nature  of 
a  suit  for  jactitation  of  marriage,  in  order  to 
see  what  credit  is  due  to  the  sentence  when  of- 
fered as  evidence  to  disprove  the  first  marriage. 

A  suit  for  jaciitaiion  of  marriage  b,  froaa 
be^nning  to   end,^  totally  singular.      Soma 
wnters  oiv  the  canon  law  derive  its  origin  from  ' 
the  doctrine  of  pre^'contracts,  which,  by  tbe ' 
eecleaiastical  law,  constituted  a  marriage  i  and 
till  that  very  misohi^vous  prejudice  waf  de-  • 
stroked  by  the  late  Marriage  Act,  it  is  not  sur* 
prising  that  any  attempt  to  lessen  theevil  should 
meet  with  encouragement.     The  form  of  the . 
suit  is  this :    the  suuposed  husband  or  wife 
complains  to  the  ecclesiastical  judge,  that  he . 
or  ahe  is  a  person  free  from  all  matrimonial 
contracts  or  engagements  with  the  adverse 
party,   and  so   esteemed  by  all  neighbours^ 
friends,  and  acquaintance;    that  tbe  adveme 
party,  notwithstanding  tbe  knowledge  of  this, 
has  AJsely  and  maliciously  boasted  of  a  mar- . 
riage  with  the  party  complaining ;  it  concludes 
then,  by  such  false  assertions  an  injury  is  com*, 
mitted,  and  prays  that  right  nwv  be  done  by 
declaring  the  party  fveo  from  all  matrimonial 
engagements  with  the  other,  and  by  enjoining 
that  party  perpetual  ailenoe.     The  party  de^ 
fondant  may  either  ssy,  I  have  not  boasted,  I 
deny  that  lact ;    or,  if  he  admits  that  he  has. 
boasted,  he  is  then  to  go  on  and  allege  cir- 
cumatantially  a   marriage,  which   the  other 
partv  denies,  under  the  circumstancea  alleged. 
If  the  marriage  is  not  proved,  then  the  court . 
pronouncm,  that  so  far  as  >et  appears,  the  party 
complaining  is  free  from  matrimonial  contract 
with  the  o&er  party,  and  enjoins  perpetual  si* 
lence. 

After  this  sentence,  so  gravely  pronounbed». 
your  lordships  are  told  by  all  the  learned  doc- 
tors, and  all  the  books  of  practice  agree,  that 
this  injunction  of  perpetual  silence  continues, 
no  longer  than  till  the  party  chuaes  to  talk« 
again ;  and  tbe  person,  to  whom  he  ma^  with 
the  most  perfect  safety  repeat  his  assertions,  is^ 
the  judge  who  eojoined" him  silence ;  for,  it  is' 
ajgreed  on  all  bands,  that  the  party  may  at  any 
Ume  inlbrm  the  court,  that  though  it  did  not 
appear  formerly  that  he  was  married^  he  caa 
make  it  appear  now ;  and  such  proof  ia  sd- 


Thetorma  of  aU  courts  had  probably  a  good, 
original,  and  this  auit  may  hkit  been  inti;o- 
4uoed  ^  prevent  a  greater  miachief ;   but  it  ia 
impossible  to  f  void  collusion  in  aucb  a  prOf 


ceeding,  which. has  no  avowed  o|ject,but  |g^ 
of  a  |Nippanp4.4ii> 
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eourae :  and  whioh,  as  the  lamed  dbctara  mi 
the  other  side  traly  itate,  baa  bo  termination ; 
«od  between  the  parties  tbemselrea  never  ob- 
tains the  best  effect  of  a  jodgment,  to  pat  an 
end  to  litigation.  In  modern  times,  saeh  suits 
have  seldom  been  commenced  but  to  fiiyoar  some 
iadtrect  purpose ;  and  were  the  sentences  al- 
lowed to  have  the  eflect  that  is  now  contended 
ibr,  were  they  to  be  a  bar  to  aM  criminal  en- 
quirTy  it  might  be  expected  thai  suits,  which, 
as  the  learned  doctors  state,  may  bo  carried  on 
without  end,  would  rery  frequently  spring  up. 

Nothing  can  be  further  from  the  temper  of 
my  mind  upon  the  present  occasion,  than  to 
use  a  ludicrous  arguoMot:  but  when  this  un- 
oootiolable  effect  of  such  sentences  as  these, 
so  contrired  and  framed  for  fraud,  was  urged 
yesterday ;  and  while  to  lessen  the  objection 
to  them,  it  was  gravely  argued^ that  no  great 
misebief  could  happen  from  the  decision,  be- 
caase  you  may  reverse  this  sentence  to-mor- 
row, that  the  next  day,  and  a  third  after  that, 
and  that  the  suit  was  m  its  nature  eternal ;  ao 
ingenioos  person  among  the  bystandera  was 
calculatiog,  how  many  wives  a  man  that  had  a 
taste  for  polygamy^  might  marry  with  impu- 
nity ;  and  1  think  he  made  it  out,  according  to 
the  probable  duration  of  such  a  suit,  that  a 
man  between  tweoty-one  and  thirty-five  might, 
with  good  industry,  marry  seventy-five  wives 
by  sentences  of  the  Ecclesiastical  Court,  each 
aentence  standing  i^ood  till  reversed,  and  all 
reversible  by  that  judicature. 

My  lords,  the  argument  is  serious,  though 
it  presents  a  ludicrous  idea,  for  one  consequence 
would  probably  attend  a  decision  in  support  of 
the  authority  of  such  a  sentence.  The  Mar- 
riage Act  put  an  end  to  that  terrible  disgrace  of 
a  civilized  country,  Fleet  marriages:*  while 
they  subsisted,  it  was  a  common  practice  for  in> 
digent  women  of  easy  virtue  to  get  a  Fleet 
hovband  to  protect  them  from  their  debts.  If 
a  sentence  of  the  Ecclesiastical  Court  ia  to 
have  effect  against  all  but  the  parties,  a  cause 
of  jactiution  will  supply  the  place  of  a  Fleet 
marriage,  and  furnish  an  husband  by  sentence, 
whom  the  lady  may  remove  whenever  he 
proves  iDconveoieut.  This  is  but  one  instance, 
and  in  the  lowest  class  of  the  evils,  that  would 
follow  from  allowing  such  sentences  to  be  inter- 
posed against  public  justice,  or  the  rights  of 
third  persons.  What  guard  can  there  be  against 
imcertain  issue,  uncertain  rank,  and  all  the 
numerous  mischiefs  that  arise  from  doubt  and 
collusion,  tntrodiicetl  in  the  relations  that  form 
the  boikf  Is  of  society  ? 

Were  alt  considerations  of  the  consequences 
attending  such  a  decision  to  be  hid  aside,  the 
very  form  of  the  sentence  argues  against  Hs 
being  conclusive.  What  says  the  Ecclesiastical 
Court  in  that  sentence  ?  **  As  iar  as  yet  ap- 
pears, no  marriage  is  proved."  The  verdict* 
upon  an  indictment  will  say,  *<  it  does  now  ap- 
pear, that  a  marriage  is  proved.'*    The  two  pro- 


JKiBittOBldoiiot  clash  with  each  other;  there 
la  BO  contradiction  in  them :  to  the  party  it  is 
said,  You  have  not  proved  the  ufarriage }  a 
pnblio  accuser  does  prove  the  marriage ;  the 
jastice  of  the  country  has  brought  out  the  evi- 
dence of  that  fact,  which  the  party  either  dkl 
not  incline,  or  was  not  able  to  produce,  llieia 
ia  bo  repngaance  in  the  different  propositions, 
ae  inoongrufty  in  supposing  that  the  sentence 
may  stand  as  between  the  parties,  and  yet  shall 
have  no  eoodusiou  eithar  aa  to  the  public,  or 
aa  to  third  peraons. 

The  argument  m  favour  of  the  sentanoe  was 
sapported  by  this  dilemma.  What  beeamea  eC 
this  sentence,'  if  the  mdietment  for  bigamy  goea 
OB  r  Is  it  null,  or  hiis  it  any  efieot  P  Is  the 
party  a  wife,  or  no  wife  ?  I  answer,  to  ail  civil 
effects  no  wife ;  the  party  has  bereaved  herscdf 
of  any  right  to  benefit  by  the  relation ;  to  all 
crimioal  effeets  a  wife»  because  that  relatioB, 


^  Bee  aomethiog  conccrmng  them  in 
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the  duties  consequent  mien  it,  and  the  i 
sibility  for  the  breach  oftbose  dnlles^  cannot  ha 
destroyed  by  the  act  of  the  party.  I  could 
quote  to  your  lordships  other  cases,  where  the 
party  takes  no  benefit  from  bis  act,  where  he 
iiolds  the, situation  only  to  mike  himself  amen- 
able to  the  juatice  of  his  country.  I  refer  to  a 
known  case ;  a  man  had  committed  an  act  of 
bankruptcy  by  collusion  with  a  creditor,  and  a 
commission  of  bsokruptcy  was  taken  out 
against  him,  the  object  of  which  was,  to  pro- 
core  a  discbarge  firom  bis  debts.  He  chose  to 
conceal  a  part  of  his  eflectr,  for  which  be  wsa 
indicted  upon  the.  statute  making'  it  a  capital 
felony  for  a  bankrupt  to  be  guilty  of  any  wilM 
concealment :  it  came  out  clear  as  the  Nght, 
that  he  was  no  bankrupt,  that  is,  no  bankrupt 
to  any  civil  effect ;  he  couM  not  avail  himself 
of  that  commission  of  bankruptcy  against  any 
creditor  that  had  a  mind  to  dispute  it,  except  the 
creditor  who  had  colluded  with  him;  but 
though  he  was-  in  fact  no  bankmpit,  he  waa 
tried  and  convicted  as  such. 

My  lords,  after  the  indulgence  with  which 
your  lordships  have  been  so  good  as  to  hear  me 
so  long  upon  this  subject;  i  am  sorry  to  be 
obliged  stilt  to  trespass  a  little  longer  upon  your 
patience,  when  1  consider  the  fourth  proposttiooy 
which  certainly  is  not  the  least  material ;  that 
is,  that  a  aentence,  infected  with  fraud,  to  which 
collusionr  may  be  objected,  is  no  bar  in  any 
cause.  My  lords,  up<m  that  head  the  principle 
is  so  plain,  that  the  illustration  of  it  will  not 
run  into  much  length,  and  the  authorities  ara 
so  decisive,  that  i  shall  only  stato,  and  not 
argue  upon  them. 

A  sentence  obtained  by  fraud  and  collusion  is 
no  sentence.  Wbatis  a  sentenceP  It  is  not  an 
instrument  with  a  bit  of  wax  and  the  seal  of  a 
court  pot  to  it  ^  it  is  not  an  iastrument  w^h  the 
signature  of  a  person  calling  himself  a  register ; 
it  is  not  such  a  quantity  of  ink  bestowed  upon 
such  a  quantity  of  stomped  paper:  a  sentence 
is  a  judicial  determination  of  a  cause  agitotad 
between  real  parties,  upon  which  a  real  inte- 
rest has  been  settled :  in  order  to  make  a  sen« 
^  tsnoeylheremustbeaiealintereat^arealaig*- 
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.  Bient,  ft  ff€iil  nriiiecatiMi,  ft  r#ftl  de/eftof,  ft  reftl 
AeciiMU  Or  ftll  thcfte  reqiiifiieB,  Dot  one  tftket 
pliHX  m  4be  Gftie  of  a  fniudttlpBt  ftod  ft«1lQftifc 
pMk:  Umto  it  no  judge ;  bui  ft  iienon,  inveal^d 
viCfa  Ihe  ensigns  ol'ft  judicial  office*  it  miteoi- 
ploved  in  Kttmiiiig  |o  ft  fioy'iioatcftotc  ptopoted 
tB  bm  I  there  if  no  ^uiy  liligfttiDg,  there  is  no 
pftrty  deftndftnt,  no  reel  iutereet  hrougbt  into 
i|uettjon ;  end,  to  ose  the  words  of  t  very 
iHMible  civiliftn  on. this  ^nt,  "  fsholft,  non 
JMdieittOi,  heectt;  in  eceni,  non  in  foro^  reft 
•gitur.'' 

The  gronn4  iheii  spen  which  1  contend, 
tbftlftfioUuMveeenteoce  it  no  bar,  psahortly 
Ihit;  4hftt  tnch.  ft  sentence  it  •  mere  noiUty. 
Snt  it  it  iDsiftted,  thet  the  eoqrt  which,  pro- 
noQDced  the  senlence  otn  elone  dedere  the 
»uUi«y  of  it,  end,  lill  repeekd,  it  muttstend 
geod  ftndvfthd.  The  ftuthoritiea  to  which  I 
meftn  to  refer  npqn  this  head,  wili  refute  thet 
niguflwnt,  ftt  the  ttoie  time  thet  they  prove  the 
feoeml  doctrine. 

The  firtt  it  my  lord  Coke't  reaaoniog  in 
Fenpor't  ceae,  8  Coke  77 :  he  ooocludes  the 
mtohitioD  of  ihe  cftaein  this  menner :  <*  There- 
open  it  wfts  oondnded,  that  if  a  recovery  in 
dower,  or  other  reel  ftction,  if  ft  remitler  to  ft 
€ime-ooTcrt  er  an  iofani,  'i  ft  warranty,  if  a 
pale  10  market  overt,  if  ietters  patent  of  the 
liing,  if  pretentatiotttnod  admittances,  that  is 
toeay,  if  ail  acts  leimMH'al  Mid  qpiritaal  should 
lie  avoided  by  covin,  for  thc'ftame  reason^  fine 
in  the  principal  case  levied  by  frpud  ana  covin 
•bftU  not  bind.*'  Nethiof  con  be  more  exf^icit 
then  these  words  to  ahew,  that  there  is  no  ne- 
ncftsity  ibat  the  covin  should  be  preseouled  in 
the  eoort  in  which  the  judgment  wot  obtftined. 
The  cane  of  Ltoyd  and  Maddocks  in  Moore, 
017,  it  ft  direct  and  %  plain  authority :  there  a 


of  a  liagfttee  in  the  Spiritoftl  Court.  The  quet- 
tion  in  the  court  of  fUog't- bench  wts,  whether 
the  Spirituftt  Court  should  be  prohibited  to  enter 
into  tne  oontiderfttion  of  the  traud  of  the  judg- 
ment, which  ift  certainly  not  a  matter  of  eoele- 
ftifttticftl  CQgniflftnee ;  Init  the  Court  was  of  opi- 
nion, thftt  the  covin  wot  ftptJy  examinable  in 
n  court  Cbriatian  to  that  eflecli  and  therefore 
Ihe  prohibition  wet  denied. 

My  lerdt,  the  other  autberiliet  are  more  mo- 
dem,  thougfh  not  more  decitive  upon  the  point 
than  thit.  The  first  J  mention  to  your  lordships 
iB  the  ease  of  Prudham  and  Phillips :  there  it  a 
9ery  bad  ftnd  n  very  inftccuraie  note  of  it  in  air 
John  Strange :  the  note,  from  which  I  cite  it, 
is  ft  manuscript  note  of  Mr.  Ford.*    Jn  thet 

*  Which  is  thus  printed  by  Mn  Hfti|gmvci» 
in  his  Discourse  mentioned  in  n  iNoie  nt  the 
beginning  of  this  Report : 

**>Usumpsit.tir6ughtftgMnttdefendftnt»  wh0 
omve  An  evidence  e  mftrrtft^e  with  one  Mr. 
Mttiknan.  Piaittliflr«hei*ed  a  tentcnce  in  the 
HIpititual  Court  nonulliag  ihftt  jiiarriftge,  for 
thftt  at  the  tioHe  of  aoJemoising  it,  defendftot 
waft  ffwrried  to  one  iDelaliehl.  aliat  JIaval, 
HMdi  4bB  pinintiff 'ft  nomind  jvtind  ti^Mi  <u 


it  wet  idcbivrmiiied  by  lord  ehief  jusUne 
Wilkji,  that  a  i^aiiiiul«ataHd  collusive  senieiiqe 
against  MrSf.Cmiaiftitia  Piiilli|M  «»afthindii^ 
upon  her;  W  be  ooaclodes  i|  was  Muding 
Upon  no  other  party :  tiie  fraud  wan  ft  matter 
of  tact,  which  if  used  in  obtaining  judgment 
was  ft  deceit  upon  ,tbe  cpurt,  a  fraud  upon 
atrang^rs,  who  as  they  could  not  4)0<ae  in  lo  re- 
verse it,  they  could  only  aMege  it  was  fraudu- 
lent. He  said  in.  that  case,  thatanyi  creditiir 
of  hera  might  reply  that  it  was  fraudulent,  apd 
avoid  the  eWfacl  of  it,  Tbe  other  cases  I  refer 
to  are,  nriv  lord  Haird wife's  autiMirity  io  the 
^te  of  Koach  and  Garvin,  1st  Veney  1^; 
and  in  the  case  of  3rownsword  and  Edwards, 
8d  Vezey  1^4^.  In  the  case  of  Roach  and  Gar- 
vin, theqoeatien  wee  upon  the  difect  of  a  mar- 
riage, said  to  be  established  bv  ibe  sentence  of 
a  court  in  France.  Lord  Hardwieke  entera 
into  the  consideration  of  it  thus :  ^«  Tlie  ques- 
tion is,  whetlier  this  is  a  proper  Kontence,  in  m 
proper  cause^  and  between  proper  parties ;  whe- 
ther a  marriage  is  had  io  fact,  or  at»y  contract 
t»  pr^ieniif  as  a  sentence  in  tbe  Ecclesiaatical 
Court  would  be  conducive,  unless  there  be  col- 
lusion, which  would  overturn  tbe  whole.*'  In 
the  other  case  tbe  ground  is  exactly  the  eame. 
From  these  cases,  1  conclude  it  to  have  been 
tbe  uniform  opinien  of  all  the  great  judges 

conclusive  evidence  of  the  nullity  of  such  prt- 
teoded  marriage.  And  so  it  was  agreed  unices 
defendant  could  be  admitted  to  shew  great  frand 
in  obtaining  the  sentence,  and  so  avoid  it,  as 
judgments  lire  daily  avoidal  by  replications  #f 
fraud. — ResoUed  on  great  debate,  that  the  ec- 
clesiastical law  was  part  of  tbe  law  of  the  land, 
and  aenteoces  by  their  judges  were  therefore  in 


*.., , .,  . ^     naattersof  spiritual  jurisdiction,  of  equaJ  ^aad 

fhuidolent  judgment  was  set  up  agkintt  a  plea  <  the  same  force  with  judgmentt  in  courts  of 


record,  or  in  courts  of  equit)r.  W hatever  ol^ee* 
tionsj  therefore,  would  avoid  a  judgment  in  a 
ootirt  of  eommon  law,  would  be  suifiGient  Io 
overturn  a  sentence  in  the  spiritual  court,  but 
none  othera:  that  fraud  was  a  matter  of  foct, 
and  if  used  in  obtaining  judgmetils  was  a  de* 
ceit  on  the  Court  and  hurtful  to  strangers,  who, 
aa  they  could  not  come  in  to  reverse  or  set 
aside  the  judgment,  must  of  neoessity  be  ad* 
mitted  to  aver  it  was  frsudulent :  and  this  waa  the 
reaiion  why  executon  might  nave  such  av49r« 
meota.  But  whoever  knew  a  defendant  plead, 
that  a  judgment  obtained  aghiost  him  was  frao* 
dulent  P  Be  must  apply  to  tbe  Court,  and  if 
both  partiet  colluded  in  the  cheat  upon  the 
Court,  it  was  never  known  that  either  of  thewi 
4»uld  vaeate  the  judgment.  Here  delendant 
wftft  pftrty  to  the  sentence,  ami  whether  ahe 
was  imposed  upou,  or  she  joined  in  deceiving 
the  Court,  this  is  not  the  lime  or  phice  for  b«r 
to  redress  hemdf.  Blie  may  ii  alie  haa  ooca^ 
aion  ftppesl,  or  ftp|dv  otherwise,  to  the  jproper 

Kge.  Nt4e,  Drlt^eld  died  shout  m  monthft 
are  ftciibn  broHgbl.^-PrudaMi  et  el.  v.  Con* 
PiuUips,  alias  Muiluuto  alias  Heiafield,  coraaa 
Willes  ch^f  justice,  aiitii^g^  in  MiddhWfX^  for 
C.  B.  ftfter  Michaehnaa  term,  1737.^ 
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wbo  tat  in  Wettminsterball,  from  the  time  of 
lord  Coke  down  tq  the  present  time  (and  the 
courts  were  never  more  ably  filled)  that  fraud 
mn4  eultosion  not  only  Yitiatea^  but  absolutely 
annols ;  and  that  a  sentence  obtained  by  fraud 
is,  literally,  no  sentence  at  all ;  therefore  the 
objection  of  aiich  an  instrument,  of  so  much 
jMiper  and  writing,  is  the  objection  of  a  mere 
nullity,  and  can  bare  no  effect  either  in  a  civil 
or  in  a  criminal  snit.  Having  troubled  your 
lardshipB  so  very  looff,  I  will  take  up  no  more 
0f  your  time,  even  to  recapitulate  the  beads  of 
the  argument,  but  hasten  to  return  my  humble 
innoka  for  the  great  indulgence  I  have  already 
ezpericDoad. 

Mr.  Dunning*  My  lords,  I  purpoae  tn  give 
your  tordships  very  little  trouble:  indeed,  I 
nbonbi  be  without  an  apoloey,  if  J  had  thought 
of  giving  you  much,  finding,  in  the  station 
which  I  hold  in  this  cause,  the  subject  com- 
pletely exhausted ;  and  I  cannot  but  suppose 
jfcNir  lordshipa'  attention  in  a  great  measure 
tired,  notwithstanding  the  oocaoional  relief 
whJcJi  the  enttrtaining  parts  of  the  cause  have 
nfiufdcd,  has  given  you.  I  have  the  less  in* 
oNoation  to  give  your  loniships  much  trouble, 
M  1  trei  a  degree  of  surprize,  that  it  slioold 
have  been  thought  necessary  for  the  oouosel 
OB  the  part  of  the  prosecution  to  give  your 
Inrdsbios  any. 

My  lords,  the  subject  for  immediate  conside- 
ration is,  the  competency  of  obtruding  this 
•cattooe,  in  this  stage  of  the  cause,  to  stop  the 
canae  herer  nnd  to  require  of  vour  lordships  to 
deeide  it,  without  any  regard  to  the  truth  or 
the  justice  of  the  case :  such  however  it  is  con- 
tfoded  it  the  effect  of  this  paper,  that  is  offlered 
to  your  lordships  under  the  name  of  n  sentence 
of  the  Ccelesiastieal  Goart. 

The  novelty  of  the  attempt  it  is  not  my  in- 
tention  to  expatiate  upon :  it  has  been  truly  ob- 
nnrred  to  your  lordabips,  that  some  prejudice 
at  least  may  bt»  expected  in  the  minds  of  your 
lordabips  against  an  attempt  so  novel;  for 
though  1  am  not  so  blind  an  admirer  of  an- 
tiquity as  to  take  ibr  granted,  that  every  thing 
that  IS  Mw  b  therefore  wrong ;  sure  1  am,  I 
am  warranted  in  expecting  your  iordshipa'  con- 
carrence  in  thinking,  that  those,  who  propose 
at  this  time  of  day  to  introduce  into  the  judi- 
cature of  this  country  a  new  .practice,  ought 
to  be  prepared  with  such  reasons  as  should 
ciMnpel  your  lordships'  assent  This  I  think 
may  be  fairly  insisted,  npon  the  bead  of  no- 

My  lords,  the  ^[enUemen  midertake  tq  main- 
taia,  first,  that  this  evidence  is  competent  and 
admiseibia ;  secondly,  that  it  is  conclusive ; 
aod  thirdly,  they  insist  on  this  condnstoo,  not 
only  upon  the  supposition,  that  it  is  a  seateoce 
fiurly  obtained  between  real  parties,  after  an 
advene  agiution  of  the  question,  which  it  is 
aapposed  to  bare  decided ;  but  though  all  these 
cifcumatancca  should  be  totally  wanting,  and 
though  Ihc  contrary  of  them  all  shouM  be  the 
tmtb  of  the  caaa,  the  a eDtaaoa  19  ioiistcd  on  as 

¥0L.  XX, 


equally  conctasive.    In  that  pxtent  it  is, 

the  gentlemen  have  undertaken  to  mail 

this  proposition  ;  and  a  very  considerable 

it  seems  to  me  they  have  undertaken. 

lords,  I  consider  the  sentence  as  read  on  I 

bene  essCy  merely  that  your  lordfibips  may  li 

what  tlie  couteots  of  it  are,  that  you  may  ! 

the  assistance  of  that  knowledge  in  jud(<iiig 

only  oi  the  ultimate  efiect  of  it,  but  of  the 

priety  of  receiving  it  at  all  in  thia  stage  ol 

business.      At  the  first  blush,  to  he  sui 

seems  a  little  absurd,  that  your  lordships  sh 

be  to  decide  the  cause  before  you  have 

smallest  knowle«lge  of  what  the  case  is, 

is  to  be  stated  upon  the  part  of  the  prosecui 

It  is  certainly  necessary  for  those  that  ai 

judge  of  this  paper,  to  know  what  it  is. 

a  sentence  in  a  court,  of  which  your  lords 

heard  yesterday  ^abundant  commeodation. 

was  observable  that  those  who  were  most  la 

in  that  commeodation,  were  least  acquai 

with  the  practice  of  that  court.    The  t*ir& 

the  learned  doctors  spoke  with  a  very  bee* 

ing  modesty  of  the  conrt  in  which  he  p 

tises.    The  other  explained  to  yourlordb 

the  nature  of  a  jactitation  suit  as  concliu 

nothing,  being  to  be  revived  at  any  time, 

oousequently  having  no  end.     It  was  conten 

by  all  the  gentlemen,  that  this  court  was 

titled  uQt  only  to  what  on  the  part  of  the  [ 

secutor  we  should  have  had  no  difficulty  [ 

haps  to  have  admitte<l,  to  co-equality  with 

courts  of  temporal  jurisdiction,  but  to  soi 

thing  superior;  it  was  contended  that  t) 

was  something  in  the  nature  of  this  sui) 

that  made  it  peculiarly  the  province  of  i 

court  to  judge  of  and  decide  upon :  not  1 

they  have  better  means  of  information, 

that  they  have  better  rules  of  decision  ; 

from  something  unexplained  in  the  constitui 

of  the  court,  it  was  rattier  assumed  tliao 

tempted  to  be  proved,  that  to  that  court  ex< 

sively  belong  matrimonial  questions,  quesii 

on  the  rights  of  marriage,  and  even  of  the  ft 

of  marriage.    I  am  persuaded  your  lordsl 

all  go  before  me  in  feeling  a  couTiction,  t 

there  is  not  in  that  extent  a  foundation  fov  t 

claim  :  yet  this  peculiarity  of  jurisdiction,  i 

the  consequential  necessity,  in  order  to  get 

of  the  sentence,  to  resort  again  to  that  jui 

diction,  appeared  to  me  to  be  the  points  prii 

pally  insisted  on.    Neither  of  them,  1  tn 

your  lordships  will  think  are  made  out  at  p 

sent.     I  am  considering  the  first.     That 

certain  pnrpoaea,  and  with  a  view  to  cert 

conaequenoes,  the  Spiritual  Court  is  the  m 

court  in  which  questions  of  matrimony  can 

agitated,  is  most  true.    There  alone  it  is,  t 

the  party  deprived  of,  and  complaining  of 

want  of  conjugal  rights,  must  resort  to  s( 

them  s  there  it  is,  where  the  party  supposerl 

bc^inpired  by  a  false  claim*  of  a  marriage,  wli 

none  exists,  can  obtain  redress  for  that  injur 

but,  to  other  purposes,  and  vkrious  are  th< 

purposes  in  which  the  question  of  marri» 

arises,  whether  it  is  to  be  examined  into  witt 

view  to  tcttiforal  or  spiritaal  advaoUges,  wl 
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tber  it  is  to  be  examiDed  into  with  a  Tiew  to* 
ri^bUi  derired  from   it,  or  ponishmeots  for 
crimes  committed  io  relatioo  to  it,  to  the  tem- 
poral aod  not  toi  the  apiritaal  courts  beloog:8,  1 
couoeif  e,  this  question  of  mam'^g^.    My  lords, 
to  suppose  otherwise  would  be  to  deny  ra  iict, 
that  your  lordships  sit  here  with  any  jurisdic- 
tion at  all ;  fur  if  it  were  true  in  the  extent  in 
which  it  was  ooatended,  that  to  the  Spiritual 
Court  eschisisely  belongs  the  consideration  and 
decision  of  the  ooestion,  marrisge or  no  mar-, 
riage,  it  ,wiU  follow  by  a  necessary  conse- 
quence, that  if  there  were  no  such  seolenoe  as 
Ibe  present  to  be  thrust  in  our  way,  and  to 
create  this  tomporarv  difficulty,  fiir  such  I  trust 
it-will  prqt e  to  be,  if  there  had  been  no  decision 
in  the  Spiritual  Court  at  all,  your  lordships 
would  only,  bare  been  in  the  posscspon  of  this 
cause  fbr  the  purpose  of  writing  Io  the  bishop 
to  know  how  the  fact  stood«jmd  from  his  certi- 
ficate to  take  yonr  ideas  of  the  question  which 
you  are  to  deeide  upon.    The  gentlemen  must 
maintsin  not  only  that  there  was  not  at  the 
common  law  any  thing  like  ajurisdiction,  but 
«bat  this  statute,  which  means  in  terms  to'gire 
a  jurisdiction,  has  not  in  pomt  of  effect  ^Ten 
,  any.    I  am  at  a  loss  to  find  a  way,  consistent 
with  what  the  gentlemen  have  maintained,  to 
delif  er  them  from  that  consequence.     If  they 
insist,  that  no  temporal  court  has  a  power  to 
enquire  into  a  question  of  marriage,  it  will  go 
to  that  extent.    They  have  made  a  distinction 
between  those  cases,  in  which  the  question  is 
the  point  of  the  cause,-  and  in  which  it  arises 
inc^dentalljr.    The  queotion  does  not  arise  at 
all,  unless  it  arises  miiterially :  if  there  be  soy 
thing  in  the  distinction,  let  us  see  a  little  how 
it  wHI  help  this  ai^uroept.    Was  the  marrisge 
the  gpst  of  this  cause  in  the  Spiritual  Court  P 
Ko :  the  lady  appliv  to  the  Spiritual  Courf^as* 
•uming  that  there  was  no  marrisgOt  complain* 
ing  of  au  injury,  which  consists  in  the  circum- 
stance of  a  man  who  Was  not  her  husband 
taking  to  himself  and  boasting  (as  a  man  would 
be  apt  to  boast  in  such  circumstances)  of  tbe 
bonoup  of  bearing  that  relation  .to  her. 

Tl^is  csuse  is  not  in  its  nature  a  ouestion  of 
marnsffe,  but  of  d^amation. .  If  tJiali  which 
tbe  ladv  suggested,  bad  been  admitted  to  be 
the  truth  of  the  case,  he  would  have  been  to 
excuse  or  extenuate  his  offence,  iust  as  the  oa- 
lure  of  his  case  would  enable  him  to  do,  by 
cither  denying  .that  be  had  boasted,  or  slating 
what  had ,  led  him  into  it :  hot  this  defendant 
says,  No :  I  have  held  that  language,  which 
you  call  boasting:  I  will  not  dii|>ute  with  yoo 
the  propriety  of  that  appellation  s  I  have  called 
this  lady  ray  wife ;  bcNi»use,  whether  it  be  my 
good  or  ill  fortune,  she  is  my  wife.  It  is  for 
that  reason,  and  that  reason  alone,  that  I  have 
b^d  this  language,  which  is  imputed  to  me  as 
a  crioie :  I  am  no.  criminal  in  holding  this 
language,  for  that  is  my  situation,  and  this  ». 
my  defence.  Thus  it  is,  that  the  question  of, 
marriage  is  introdooed  into  the  cause :  it  is 
insisted  upon  as  a  defence  ;  st  a  mat^r  nia- 
tsnal  10  bsrde&npeitiathstlbe%iNitisii  of 


marriage  in  this  cause  arises.    Is  it  less  inci* 
dental  or  more  direct  than  the  same  qoestioift 
arising   in    tlie  ordinary    way,  in   which  it 
arises  lu  temporal  covrts?    A  person,  claim- 
ing to  be  the  legitimate  son  of  his  father, 
commences  an  ^ejisctment,  in  which,  tbe  ques- 
tion of  legitimacy  turns   out -to  be  the  only 
question  in  the  cause:   it  is  esseatisl  ta  hia. 
supportii^  his  daim,  that  tbe  court,  wli^^are  to 
judge  of  it,  and  the  jury  that  are  to  deddo  opoa 
4t,  should  be  satisfiecf  of  tbe  facts,  thst  tbe 
claimant  is  the  eldest  and  the  legitimate  sod  of' 
the  father.    The  point  of  marrisffo  is  not  the 
point  of  the  suit  directly,  immediately,  osteon 
sibly,  and  upon  the  face  of  the  record  in  thet> 
cause ;  but  incidentally,  materially,  and  neces- 
sarily that  point  becomes  a  point  in  the  cause. 
Jus(  thus,  in   my  apprehension,   this  cause 
stands;  snd,  ss applied  to  thia causes  the  ^eo- 
tlsmen  cannot  avail  tben^selves  of  the,  distanc* 
tioD  between  the  jurisdiction  to  be  exercised  in- 
cidentally, and  to  be  exercised  directly^  upon 
tbe  sulyoct  of  marriage.    One  of  the  learned' 
doctors  represented  hisidcss  of  thirjurisdictaoa 
exercised  in  the Spiritui^l  Conrl,.ssif  itwas  e. 
jurisdiction  to  deade  upon  an  abstractqiicetioo. 
I  am  pspsDaded  the  learned  doctor.,  in  the  use* 
of  thst  word  me^nt  only  to  ssy,  tkst  in  theiv 
forms  of  proceeding,  and  in  some  of  thsee. 
causes  which  ace jnstiUitai|  in.their  courts,  the 
right  of  Dsarriage,  in  contradiBtiootaoo  ta  tbe* 
fact  of  marriage,  was  more  immediateljF  perti- 
nent than  in  some  of  the  proceeding  u  ten- 
poral  courts;   which  to  be  sute  it  is.    leaii|F- 
other  sense  of  the.  vNird|  the  lessned  doolor 
used  it  ioaccuralely  ;  for  that  oourt,  any  more 
than  thia'or  any  coart,  has  ao.  jurisdictioo^te 
try  abstract  questions,  of  any  sort.    No  qsestiQa 
ouffhtto  he.  agitated  in  any  tsottrt  wbalesery 
unless  it  be  a  real  question  springing  fiom  e 
real  interest,  and*  between  real  parties.    To 
agitate  aov  other 'question  is  an  InsoU-  to.  tbe. 
Courts     There  is  a  sense  in  which  Uis  Cooct 
msy  be  said  to  .hare  agitated  this,  in  .the  natuve 
of  an  abstpract  question ;  for.it  is  certsinlj^  ttoe, 
if  our  instructions  have  any  fbnndaUbo  90 
truth,  no  one  drcumstanoe.of  tbe  aoteal 


of  the partiea  w|ts  befsreths  Goort,  ormadeeey 
pad  or  their  enquiry*  I  trust,  I  shall  be  thoajgfat. 
to  have  done  eosugb  at  leastfoc  the  Ecclesiaa** 
ticsl  Court  in  admitting,  that  their  sentences. 
are  equal  to  onr  judgments;  that  they  ore  eei 
entitled  tomora,  I  nu^  safely  oontsqd^  ^frbso 
I  am  admiUing,  that  they  are  entitlo4  ^  ••- 
miicb  attention  as  isdpe  ts  a  daersp  ofte.€0«rt 
of  equity  or  a  judgment  of  a  court  of  law.  In . 
suofa  anadttissran,  stone  lima  I  shonM  l^e 
been  thovgbt.  to  hasegMie  mnohtoo  htz-  I 
trjost^themmed  dootors«w{lLfbi^ve«is^.if-I' 
osnnot  cairy .  my  ci viiitv^  anyiarllwr.  Go4  be  • 
thaekfld  we  live  at  alsne,  wbee  ebetler«aii<* 
dsfestanding  orthe  sphject,  and.  a  mors  fiberal 


wmy  of  thinking  epoo  evenf  wdyeot,  has  so* 
lar  abolialied  tisi  saciant  dtfleraecbs  bsussse 
the  difisittit  jvdioatnres  in  tliis^csiielvyi  thai 
we  and  tbe  lesmcd  doctors  msy  MBStte- 
gftheririlhiiitqwucMl)lDg,    Thsirprsegsdiogs 
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im  CMCS  in  which  it  is  eompetent  to  them  to 
fMToceeil,  deserire  the  same  attention  atid  faith 
as  those  of  temporal  ooarts.  This  appears  to 
me  to  reduce  the  claims  upon  the  part  of 
those  that  are  to  support  this  sentence,  pre- 
cisely to  this  situation  ;  and  it  is  impossible  to 
csrry  it  one  jot  further :  it  is  ao  opinion  of  a 
eoort,  DOt  having  Inperior  or  exclusive,  but  lia?- 
log  u  eoncvrrent  jurisdiction  of  this  question ; 
iMTiag  eemgeteut  power  to  decide,  and  having 
Be  povrets  to  exdode  another  decision  else- 
where,  where^  for  other  purposes,  criminal  or 
diril,  it  may  oome  to  be  discussed,  according  to 
the  fomss  which  those  different  judicatures 
snaally  observe  hi  their  proceedings,  totally 
nnolistrueted  or  assisted  by  any  attention  to 
what  hts  jMissed  in  any  6ther  judicature :  this, 
•1  trust,  will  be  your  lordships'  judgment  upon 
the  question  ugitated  between  m,  if  it  should 
be  material. 

My  lords,  I  laid  in  my  claim  to  object  to  the 
edmissibility  of  this  piece  of  evidence,  upon 
which,  if  1  Should  have  the  good  fortune  to 
beve  yoor  lordships' concurrence^  the  subue- 
qaeot  eousideratioii  of  the  effects  of  it,  if  id- 
mitted,  ^ilt  become  totally  immaterial.  I  deny, 
tbat  this  is  admissible  in  a  court  like  this,  a 
court  of  the  highest  criminal  jurisdiction  in 
this  oomitry. 

My  lords,  it  Is  so  familiar,  that  it  would  be 
impertinettt  to  that  part  of  the  Court  to  which 
1  m?e  the  honour  to  address  myself,  which  is 
ooofe  particularly  conversant  in  the  fhrms  of 
Iprooaeding  in  courts  of  justice,  to  be  htbour* 
log  to  prore^  that  when  a  subiect  is  eximined 
into  la  the  course  of  a  criminal  enquiry,  under 
the  form  of  ao  indictment,  or  of  an  infbrma* 
tion,  what  has  paoed  or  may  pass  in  the  course 
of  a  citil  enquiry  opon  the  same  subject  and 
the  safloe  <^tiestion,  is  not  only  not  regarded,  but 
is  not  admitted.  In  the  instance  tbat  was  put, 
Aod  mauT  others  that  may  occur  to  some  of 
your  lor&hips»  it  is  perfectly  nototidus,  and 
tberefoce  neither  requires  argument  nor  proof, 
that  the  psactioe  is  eertainly  so.  Let  a  man 
be  eoquilted  in  a  court  of  criminal  jurisdictioD, 
U  does  not  preclude  a  party,  complaining  of  ao 
Sfijury  arising  from  that  act,  wbich  in  a  crimK 
mI  eowt  has  been  presented  as  a  orime,  fhom 
eeeyng  redrew  for  the  civil  injury  ;  and  vice 
eerss,  the  fate  of  such  an  action  cannot  he  en- 
i|eired  into,  much  less  cannot  it  preclude  the 
IMTOoeediegs  n  a  Sdboequent  crimioal  enquiry, 
lakioif  ito  rise  from  the  same  act.  It  has  been 
eeqoired  into  m  a  court  of  oue  description,  It 
is  iMMW  enquiring  into  in  a  court  of  another 
description* 

My  lords,  one  reason  (there  itre  others,  but) 
ene  reason  why  courts  of  criminal  jurisdiction 
do  net  adfloit  any  account  of  what  has  passed 
moo  the  agitotioii  of  the  question  in  a  oourt  of 
tttviljnrisdictioii  may  be,  the  liability  to  fraud 
aad  collusion.  I  am  not  now  arguhig  upon  the 
ftet  of  coHusioU  in  this  case :  but  it  is  obvious 
that  if  this  wo'uld  do,  if  the  sentence  of  a  court 
•f  such  jurisdiction,  whether  eedesiastical  or 
toftpiml,  «riU  pradndf  a  crimiud  enquiry,  the 
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receipt  fs  of  ample  use ;  and  all  men  may,  if 
thpy  please,  cover  themselves  sgainst  the  ftenal 
consequences  of  iheir  crimes  hy  insthutittg  a 
frieudly  suit.  8ome  such  we  have  known  le 
have  been  so  conducted  as  to  escape  the  atten* 
tion  of  the  judges,  who  have  not  found  out,  till 
Sfter  the  oause  has  been  decided,  that  the  cause 
has  been  collusive.  Casi^  of  this  sort  are  SO 
open  to  fraud  and  collusion,  that  for  this  rea- 
son, If  there  were  iio  other,  the  courts  of  cri- 
minal jurisdictiun  will  alwhys  reject  such  evi- 
dence, f  do  not  know  that  case  has  yet  ex- 
isted, where  any  persoti  has  done  so  strange  a 
thing,  as  to  put  it  in  the  power  of  the  Court  to 
receive  or  reject  by  offering  such  evidence.' 
Your  lordships  have  had  cited  to  you  a  case, 
which,  having  been  treated  as  it  deserves,  need 
not  be  repeated  bv  me ;  the  case  of  the  King 
and  Vincenr.  If  it  were  possible  to  suppose 
that  case  could  be  law,  that  supposition  is  re« 
moved,  when  your  lordships  are  told  that  a  dif- 
ferent opinion  upon  the  same  point  has  been 
held  by  the  judges  that  have  succeeded  in  thh 
satoe  courts  and  to  whose  knowledge  or  ability 
nobody,  that  knows  who  they  are,  would,  I 
believe,  object  The  last  of  these  cases,  the 
King  and  dtirlin^,*  I  am  aware,  may  be  at- 
tempted to  he  distinguished,  and  fbr  what  f 
know  the  first  of  them  may,  by  saying  that  the 
question  did  not  occur,  the  objection  was  not 
taken  in  either  of  these  cases;  but  your  Ford- 
shtps  knowing  before  whom  those  criminals 
were  tried,  wiR  believe  that  no  siisb  objection 
would  have  escaped  these  judges,  if  it  had  been 
fbnnded  in  Is^,  although  no  counsel  objected 
to  it,  or  altftioogh  the  criminals  perhaps  had  not 
the  assistance  of  counsel ;  therefore  1  consider 
that  case  as  fairly  dismissed,  and  the  subse- 
quent cases  as  carryiog  an  authoritv  upon  oo^ 
side  that  more  than  overturns  it :  but  I  do  n&t 
conceive,  that  even  this  was  wanting ;  for  th« 
instrument  in  the  case  of  the  King  and  Vincent 
has  no  resemblance  to  the  sentooce  now  offers 
ed  ;  It  was  an  official  instrument,  necessary  Uf 
give  sanstion  to  a  legal  right.  Letters  df  ad** 
ministration,  oraprolMtoi  may  be  admissible; 
but  it  does  not  by  any  means  follow,  that  a 
sentence  like  this  is  admissible  here :  if  it  be,  it 
must  be  equally  admissible  on  all  sides.  The  ' 
gentlemen  argue,  that  your  lordships  should 
receive  it,  should  act  upon  it,  should  conclude 
upon  it.  '  Why  ?  Because  h  is  a  sentooce  re- 
scinding the  marriage,  declaring  that  there  wa< 
ao  marriage ;  that  is  the  import  of  this  sen« 
tence,  and  thecefore  it  operates  in  their  favour, 
and  therefore  it  happens  that  they  produce  it. 
Let  itfe  invert  the  cs^ ;  let  me  snpoose,  that 
when  this  Isdy  instituted  that  soit^  tne  party,  . 
who  was  the  object  of  it,  had  supported  that 
defence, »  we  conceive  he  was  very  well  able 

*  See  this  case  in  Leach's  Cr.  Cases.  And 
noto  the  remark  adopted  by  him  from  Dr.  Cal- 
vert's argument,  iitfra^  p.  532,  that  in  that 
ease  the  probate  had  not  at  the  time  of  the 
trial  been  reealkiL  See,  also,  £mI'»  PI.  Cr, 
th.l9|*s.tfk 
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to  hav^  done,  aod  that  to  consequence  the 
cause  bad  ended  in  a  declaration  or  a  sentence, 
that  there  was  a  marriag^e :  in  that  case,  would 
it  have  been  evidenoe  upon  the  part^of  the  pro- 
iecutorP  Would  it  have  been  attended  with 
those  coosequeaces  which  they  are  ckimiog 
for  it  now  upon  the  part  of  the  person  prose  • 
eiued?  Would  your  lordships  have  endured, 
that  the  prosecutor  should  have  come  here  to. 
support  this  indictment  by  no  other  evidence, 
than  the  production  of  a  sentence  in  a  suit  Uke 
this  in  the  Spiritual  Coiirt,  by  which  that  eourt 
liad  determined  Mr.  Herv^  and  the  lady  be 
bad  married  were  husband  and  wife  ?  Can  J 
possibly  state  it  to  any  mind  tha(  oomorebends 
it,  that  does  not  at  the  same  time  revolt  at  the 
apparent  hardship  and  injustice  of  such  an 
idea  P  And  yet  is  there  any  tbioff  more  true, 
than  that  a  record  caunot  be  evidence  of  one 
side,  which  would  oot,  if  it  had  imported  the 
reverse,  have  been  evidence,  aod  with  equal 
force,  of  the  other  f.  I  conceive  it  to  be  one  of 
the  fundamental  rules  to  determine  what  evi- 
dence of  this  nature  is  or  is  not  admissible,  that 
if  it  could  not  have  been  admitted  on  behalf  of 
the  party  objecting  to  k,  supposing  its  import 
had  been  favourable  to  him,  so  neither  shall  it 
be  admitted  on  the  part  of  the  person  propos- 
ing  au'  I  trust  E  may  be  warranted  m  pre- 
iumingthat  your  lordships  think  as  I  do;  that 
in  order  to  support  this  mdictment  something 
more  than  such  a  sentence  would  be  required 
from  us ;  and  that  the  legislature  in  making 
this  new  provision  meant,  that  the  fact  should 
1>e  enquired  into,  as  all  other  facta  are  enquired 
Into ;  that  the  rehition  should  be  proved  by 
those  who  were  witnesses  to  it,  by  those  who 
ean  prove  the  confession  of  the  parties  to  it,  or 
%y  tliose  who  can  give  such  other  evidence  as 
^urts  of  criminal  jurisdiction  are  authorised  to 
%c%  upon.  Can  any  thing  then  be  more  oh- 
l^ipuslv  unsuitable  to  any  ideas  of  justice,  than 
that  the  enquiry  should  be  precluded  by  a  re* 
cord  in  favour  of  one  of  the  parties,  which 
tnigbt  have  been  as  favourable  to  the  other 
narty,  and  which,  if  it  bad  beeUi  would  not 
liava  been  regarded  f 

If  your  lordships  think  fit  to  admit  this  evi- 
dence, and  Inr  so  ooing  to  raise  a  question  upon 
the  effects  of  it,  the  gentlemen  argue  with  some 
appearance  of  triumph,  that  this  kind  of  sen- 
Aenoe  is  conclusive,  for  that  there  are  various 
instances,  in  which  sentences  of  these  courts, 
in  which  judgments  of  other  courts,  have  been 
lield  oonclusiVe.  For  this  purpose  your  lord- 
chips  are  furnished  with  a  great  string  of  cases, 
some  of  coodempations  in  the  court  of  Exche- 
quer, some  even  from  boards  of  Excise,  some 
from  courts  of  Admiralty,  some  from  domestic 
«nd  some  from  foreign  courts.  There  has 
existed,  and  fitly  ezist^,  such  a  comity  iu  the 
liractioe  of  one  court  towards  the  proceedings 
of  another,  that,  whether  the  court  be  foreigo 
or  domestic,  the  courts  presume,  that  what  is 
4pne  is  rightly  dpne,  that  there  has  been  no 
collusion,  that  there  has  been  no  fraud,  that  the 
judgmeat  $fd  C$m^  if  irJbat  it  oug(it  to  K  tbs 
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effect  of  an  adverse  suit  between  sd verse  p«r« 
ties.  Presi^uioff  the  effect  of  such  seotenoes. 
such  decrees  and  judgments,  in  civiLcauses  to 
have  lieen  wbst  it  has  been  stated  to  be,  it 
must  have  been  upon  tlie  supposition  and  upon 
the  presumptipn  that  the  sentence  or  the  deeree 
has  been  fairly  and^  rightly  obtained  ;  but  if 
this  degree  of  conclusiveness  were  allowed  to  it 
in  crimiual  csees,  if  such  a  sentence  were  al- 
lowed to  be  condttsive,  where  the  parties  sM 
unprepared  in  point  of  evidence  to  impeach  it, 
and  if  such  were  allowed  to  be  the  effect  of  it  in 
such  a  case  in  courts  of  criminal  jurisdiction,  it 
would  obstruct  tlie  course  of  justice  an  a  thou- 
sand instances,  and  in  effect  operate  to  the  re« 
peal  of  this  and  many  other  wholesome  laws, 
in  this  instance  the  mischief  would  be  too  great 
if  the  policy  of  this  law  be  questionable,  if  that 
which  we  call  a  crime  is  an  innocent  actioo. 
If  there  is  oo  impropriety  in.  the  practice  Upw 
brought  under  your  lordships'  considerauon,  if 
polyi^amy  deserves  encouragement  instead  of 
a  check,  then  in  another  character  your  lord- 
ships will  do  well  to  repeal  the  act ;  but  do  not 
do  it  in  your  judicial  cbaracler. 

My  lords,  oases  may  be  supposed,  and  wm 
are  in  a  situation  tha^  authorizes  us,  nay,  not 
only  authorizes  but  requires  us  to  suppose,  the 
grossest  eases  that  our  imaginations  can  fur^ 
nish.  It  is  not  difficult  to  suppose  a  case,  in 
which  thedirectest  fraud  up<ln  th^  Court  may 
be  practised  by  means  of  the  grossest  perjury, 
aod  yet  throu|)rh  the  collusiou  of  the  parlies  tk 
may  be  managed  with  so  much  dextertiy,  that 
it  Hf  uld  be  impossible  to  get  at  them ;  and  in 
all  these  instances  the  effect  I  am  now  depre- 
cating would  be  of  course  iet  in  upon  the  cri- 
miual jurisdiction  of  this  country. 

My  lords,  I  am  persuaded  ^yonr  lordships 
will  not  do  this.  In  what  I  have  said  upon  this 
point,  I  have  anticipated  in  part  the  question 
which  I  stated  as  the  third  in  the  order,  is 
which  I  purposed  to  consider  the  argument  on 
the  part  of  the  ladv  at  t|ie  bar.  All  her  coun- 
sel nave  attempted  to  contend  for  the  cooclu- 
siveness  of  this  sentence ;  and  they  all  mean,  1 
presume^  to  insist  upon  it  as  precluding  an  en- 
quiry into  the  mode  of  obtaining  it.  Tbe  other 
learned  gentlemen  will  excuse  me,  if  I  seem  to 
have  b^  less  attentive  to  what  fell  from  tbem, 
tbad  to  the  second  counsel  on  the  part  of  the 
.lady.,  Tbe  fac|  is,  1  beard  him  mom  distinctly 
than  tbose  who  preceded  or  followed  him.  lie 
chose  to  consider  this  act  as. not  having  created 
a  new  offence,  but  as  havinjif  simply  varied  ihe 
ponisbment  and  mode  of  trial  of  a  knowu  of- 
fence^ which  existed  as  the  law  stood  then.  I 
am  at  a  Joss  to  comprehend,  in  what  sense  thia 
can  be  considered  as. having  not  created  a  new 
offence.  This  act  deckires  somethiag  to  be  a 
felony,  whictvbefore  was  no  felony.  This  act 
creates  that  to  be  a  felonv,  enqmrable  into  in 
the  way  in  which  other  felonies  are  by  law  en- 
quirable  intOf  in  a  case  that  was  before  only 
cognizable  as  an  offeute  against  the  canon  law, 
and  enquhrable  into  in  a  suit  which  had  Jio-> 
thing  for  i\§  object  i)u(  tbe  sfiiritasliiilercft  tf 
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the  party.  I  eonoeif  6  it  to  be  s  aew  offence  in 
the  Mmeseiite,  ib  which  ainoel  aihthe  otAtat- 
aMe  offcocet  id  this  ootrntry  are  new  offcBoes. 
This  act  has  no|  only  oreatad  a  new  offeoce, 
hut,  as  I  ooBoeiYe,  abolished  an  old  one;  for  I 
doobft  whether  it  be  now  competent  for  an  eo- 
cieeiaalical  oonrt  to  proceed  to  enquire  into 
offences  of  this  |wrt,  if  it  were  (as  has  been 
enppesed)  their  practice  before  thw  act.  By 
Ui«  custom  of  London,  a  certain  species  of  de- 
fiiniation  is  actionable  there;  and  npon  that 
j^md  the  temporal  coarts  proceed  in  giranl- 
109  prohibitions  to  stay  proceedings  of  the  Spi- 
ntiial  Court  in  such  cases ;  so  1  apprehend  the 
would  do  here,  if  the  Bpiritttal  Court 


A.  D.  1776. 


[490 


l»roceeded  *  pro  salute  animis'  in  a  esse  of  po- 
lygamy. My  learned  friend  assumed,'  that 
this  sentence  would  stop  the  proceeding  of  such 
a  cause  in  the  Ecclesiastical  Court,  but  re- 
ferred to  the  learned  doctors  to  make  it  out ; 
which  the  learned  doctors,  I  presume,  not  lik- 
tm;  the  reference,  forgot  to  attempt:  so  it 
•tands  ss  a  point  assuooied,  but  not  prof#d,  that 
the  Spiritual  Court  would  at  tliis  time  emertain 
•uch  a  suit,  and  that  its  progress  would  be 
atopped  by  such  a  sentence.  Your  lordships 
lieard  a  very  pathetic  description  of  the  melan- 
choly situaiiou  in  which  the  lady  will  stand 
vnder  this  sentence,  if  this  prosecution  pro- 
ceeds, and  in  consequence  of  it  she  should  be 
treated  in  the  disagreeable  way  to  which  the 
act  exposes  her.  8be  will  nevertheless,  it  hss 
been  said,  after  having  been  punished  as  a  mar- 
ried woman,  be  totally  destitute  of  nxkj  ad- 
▼aotage  in  present  or  htture  of  that  marriage ; 
•he  can  never  daim  any  conjugal  rights,  nor 
(if  her  cireumstaocea  did  not  preclude  the  ne- 
cessity of  her  seeking  it)  could  she  compel  sny 
maintenance  from  this  gentleman  during  his 
Jife-tirae,  nor  can  she,  if  she  survives  this  sup- 
posed liittband,  support  any  claim  to  his  for- 
tune. 

My  lords,  the  husband  is  in  the  same  la- 
mentable situation:  it  is  equally  incompetent 
to  him,  while  this  sentence  stands,  to  derive 
any  advantage  in  point  of  comfort  during  her 
life-lime,  or  in  point  of  succession  upon  the 
^ath  of  ihe  lady.  It  mav  be  so ;  but  if  it  is 
•o,  it  will  jiot  be  the  emct  of  the  judgment 
your  lordships  will  be  to  pronounce :  it  is  the 
effect  of  those  practices  between  the  parties 
which  have  produoed  this  sentence,  and  which 
have  made  this  their  situation  snd  their  state; 

My  lords,  it  will  be  time  enough  to  consider 
this  question,  when  the  case  arises.  If  ever 
this  lady  should  re- assume  an  inclination  to 
estabiwh  that  relation,  which  in  this  suit  she 
has  thouifht  good  to  disclaim  ;  or  if  it  should 
ever  be4he  plessure  of  the  earl  of  Bristol  to 
counect  himself  again  with  this  lady  under  the 
relation  of  an  husband ;  it  will  then  be  time 
enough  to  enquire,  what  tney  can  or  cannot 
make  of  such  a  diim,  or  what  the  impedi- 
Bients  are,  which  they  will  haveto  remove  in 
order  to  establish  that  claim.  Aa  neither  of 
Uiese  cases  are  very  likely  to  arise,  it  is  imma- 
icrial  to  go  fttrlher  into  the  eoquiry  pf  what 
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may  probably  or  possibly  be  the  consequence 
of  them.  It  occurred  to  the  learned  gentle- 
man to  consider,  that  it  wss  very  poss3>le  bo 
might  be  led  by  this  train  of  reasoning  into  tha 
Consideration  of  the  effect  of  the  collusion. 
Your  lordships  wiH  permit  me  to  remark,  that 
the  learned  gentleman  who  spoke  first  upon 
that  side  of  the  question,  chose  to  be  perfectly 
silent  upon  this  bead.  He  did  not  seem  to 
know  that  it  would  be  likely  to  occur  to  us  in 
the  consideration  of  this  sentence  to  sufgedt, 
tbst  it  was  collusive ;  for  unless  it  were  oy  an 
allusion  to  the  case  of  Hatfield  and  Hatfield, 
the  notion  of  colhi8ion«  as  making  a  part  of  this 
question,  did -not  seem  to  hsve  occurred  to  him. 
Mr.  Mansfield  saw  the  certainty  of  the  collu- 
sion, being  introduced  into  the  argoroent:  to 
obviate  it,  hp  used  three  cases,  two  that  had 
been  mentioned  before,  and  a  third  he  intro- 
duced for  the  purpose.  The  first,-  in  the  or-  , 
der  of  time,  was  the  case  of  Kenn  in  my 
lord  Coke,  which  whoever  reads,  will  see 
that  the  ctoly  point  determined,  and  the  only 
point  to  be  determined  in  that  ease,  wss, 
that  it  was  not  competent  for  the  party  to 
traf  ene  on  office  tl»at  had  been  found  against 
him:  all  the  rest  is  that  sort  of  lucubration 
which  adorns,  and  in  man?  instances  improves, 
the  reports  of  that  learned  iudge  of  the  deci- 
sions of  his  own  time.  And  this  is  the  use  that 
is  attempteil  to  be  made  of  this  part  of  the  argn- 
ment;  that  it  was  founded  in  falshood,  and 
therefbre  wss  upon  the  face  of  it  coHusive, 
The  falshood  was,  that  the  party  was  in  a  con- 
dition, as  it  turned  out  by  subsmuent  enquiry^ 
to  have  made  a  better  case  than  he  did  make  ; 
and  from  thence  it  is  to  be  taken  for  granted^ 
that  of  purpose  and  design  he  abstained  from 
making  that  case  that  he  did  not  make.  Your 
lordships  know  better  the  nature  of  business, 
than  firom  such  a  circumstance  to  infer  a  fraud : 
the  best*  bottomed  causes  often  miscarry  fi>r 
want  of  that  evidence,  without  which  they  can- 
not be  supported.  The  next  case,  that  of  Mor- 
ris and  Webber,  from  Moore's  Reports,  seems 
to  me  take  still  less  material  or  useful  to  the 
purpose  for  which  it  is  produced :  tbst  was>the 
case  of  a  divorce  *  propter  impotentiam  viri.' 
The  parties  marrying  anerwarda,  froit  of  each 
of  these  marriages  was  the  birth  of  children. 
Perhsps  it  may  occur,  that  tbst  circumstance 
did  not  afford  a  very  decisive  and  conclusive  ^ 
proof  of  thenegstiva  of  the  ground  upon  which ' 
that  decree  wss  prononnced :  it  is  not  an  im- 
possible case,  that  what  hail  hsppened  might 
happen,  although  the  divorce  was  perfectly 
well  fountled  in  pohit  of  fact.  But  suppose  it 
Were  taken  for  granted,  that  the  chlhl  most  of 
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be  th<r  issue  of  a  man  who  had  been 
propter  im|ioteiitiaro ;'  <  vet 
must  of  necessity  be  inferr^  from  thence,  that 
this  sentence  was  collnsively  obtained,  remains 
to  be  made  out.  I  c«mceive  that  this  case,  any 
nMre  than  the  one  that  preceded  it,  does  nol 
afford  a  colour  to  say,  that  the  question  of  collu- 
sion and  the  competency  of  going  into  the  qoes- 
tu>o  of  coUmion  occtirre4  to  the  capirt  in  eitbat ' 
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•f  these  two  ciMt.  InlbecaeeofHkdieldMid 
Hatfield,  a  man,  wke,  mider  oolotlrof  beiaiir  ^« 
Imsbaod  of  tbe  womao,  had  t«^Mi  ii|Mhi  faim  lo 
.  veleaee  some  intenest  which  she  was  entitled  to, 
«Dd  he  cUioied  to  be  eotitied  to  in  her  ri^ht, 
and  tbequestioD  turned  iipoo  the  effect  of  that 
HotioB :  there  was  afterwards  a  seateoee  he- 
tween  (be  ^rties  against  the  inarria|pe;  whe- 
ther the  metus  to  obtain  it  were  fair  or  foni, 
Iraudalent  w  otherwise,  we  are  left  to  fpiess 
•t.  Your  lonUbifw  will  not,  I  presume,  adopt 
all  tbe  printed  reasons,  fpood,  bad,  or  indif- 
ferent, that  are  olferod  to  your  lordships  at  the 
close  of  your  printed  cases.  Your  Jordshipo' 
predecessors  in  that  case  couM  do  no  otherwise 
than  th^y  did :  they  saw,  thfit  this  deeision  in  the 
court  below  was  rigb^and  ap0n  that  yrooad  they 
affirmed  the  decree.  Now,  what  was  the  thing 
decreedt  and  the  point  in  controversy  between 
the  ^riies  ?  The  man,  while  he  passdd  Ibr  this 
lady's  husband^  took  upon  him  to  release  an 
interest,  which  it  was  not  competent  (or  him 
to  release,  whether  he  badar  notthat  chhracter, 
theeubjeot  of  the  tejease  being  a  legacy,  left 
to  her  nnder  a  will,  in  snch  terms  as  operated 
to  giro  her  in  equity  a  sepaiate  interest.  I 
peed  not  contend,  thai  in  a  separate  uitenst  of 
the  wife  tbe  hu^nd  cannot  controul  or  de- 
prive the  Wife  of  it  by  any  release  of  bis.  A 
court  of  eqttity  bad  decided  against  tbe  party 
cUdming  under  the  relesse,  which,  soeording 
ta  the  settled  doctrine  of  courts  of  equity,  it 
WM  equally  hound  to  do,  whether  the  party 
.releasing  btad  or  had  not  married'  the  woman 
whose  interests  were  to  be  aflecled  by  it ;  and 
the  question  (hnsband  or  noliusbanci)  was  just 
•as  foreign  to  the  merits  ^f  that  decision,  as  any 
thing  that  could  be  telked  about  in  the  cause. 
'Fotally  therefore  laying  out  of  the  question 
'  all  that  had  hesa  said  upon  the  subject  that 
was  not  necessary  to  the  decision  of  the  case, 
the  House  of  Lords  a&mad  the  decree  of  the 
cavrt,  because  they  saw  it  had  rightly  decided 
the  only  pomt  in  controtersy  hetween  the 
'parties.  These  then  are  the  cases,  upon  the 
ground  of  which,  and  upon  the  ground  af 
which  alone,  (for  1  have  not  been  abia  to 
collect  a  fourth)  your  lordships  are  deiired  to 
decline  demg  that  hi  this  instance,  which 
we  contend  your  lordships  are  bound  in  jus- 
tice to  do;  thatis»  to  let  us  into  the  enauiry 
hv  what  means  this  sentence  waft  dfttaiAcd. 
Tha  gentleman,  particularly,  who  made  this 
use  or  these  three  cases,  could  not  forget  the 
ftimiliar  practice,  which  he  is  a  witness  laeverv 
day  of  the  year,  ef  impeiching  the  judgmeate 
of  the  conns  of  law,  whenever  they  are  im- 
peachable upon  the  foundation  of  fraud  and 
covin.  Itneveroccorredtoaoouttinwhiehsiich 
a  qaestioa  arises  to  refer  the  party  who  makes 
a  oompUmt  of  a  judgment  so  ohiainedy  to  the 
court  m  which  it  was  ohtetned,  or  to  diseet  him 
to  institute  a  suit  to  get  rid  of  it;  he  impeaches 
it  just  when  it  affecte  him,  and  not  farther  then 
as  it  affecto  him;  beyond  tliat,  it  is  a  matter 
af  perfitet  indifference  to  him,  whether  it  stands 
ariftllai  tethepmpoaaor  ttohwAihtyY^ 
♦        ■'      ■  '.  •    .•*- 
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aleaehe  is  interested  4n  doing,  the  party,  who 
would  atherwise  be  prejudiced  by  such  a  jndg- 
meat,  is  aeastantly  and  daily  permitted  to  say, 
,  that  this  was  a  judgment  obtained  by  oovio  : 
this  allegation  is  asually  formed  into  an  issue, 
and  if  that  isBue  is  determined  ia  his  fevoor, 
though  the  judgment  stands  as  to  every  ether 
penon,  ^iMod  him  it  is  avoided  in  the  mamcr  we 
are  ready  to  avoid  thia  scateoce.  It  was  said, 
that  tbe  reason  why  creditors  are  permitted  so  to 
avoid  jodgmente  eet  up  to  their  prejndiee  hf 
executors  or  administrators^  who  seek  to  cover 
efftcta  in  thehr  possemion  by  iaiee  judgments, 
is,  because  tbeee  people  cannot  be  relieved  io 
any  other  form ;  it  cannot  be  referred  to  any 
other  court.  I  am  perfectly  content  to  talm 
that  as  the  principle ;  then  it  remains  in  order 
to  support  this  distioctront  lor  the  learned  gen* 
tlemen  among  them  to  make  out,  that  k  ia 
competent  to  his  nsajesty  to  make  himself  « 
party  to  this  suit  in  the  Splritnal  Court,  or  to 
institute  there  by  bis  proper  officer,  a  newaoit 
to  get  rid  of  thnr  sentence.  The  ^entlemeD 
have  not  attempted  it ;  it  would  be  ndicidoiis; 
and  I  fancy  1  may  presume  it -will  not  he  at« 
tempted :  .it  is  not  competent,  much  less  ne- 
cessary, for  the  king  or  his  law-officers  to  |fa 
wto  that  court  for  a  purpose  so  idle  as  thui. 
Taking  this  then  to  be  tbe  reason  why  it  is  ad* 
mitted  in  civil  ceases  to  ereditora  to  get  rid  of 
jodgoiente,  by  whieh  they  are  attemoted  to  ba 
injin^,  by  shewing  thatibey  were  collusive  and 
fraudulent,  does  it  not  follow  by  parity  of  rea« 
son,  that  it  is  equally  proper  that  the  same  thing 
should  be  done  here,  supposing  that  your  lord- 
ships  should  for  a  moment  forget  this  to  ba  in  a 
crimhial  cause,  in  which  the  reasons  for  sadoing 
are  so  much  the  stronger  P  Another  disttaction 
between  this  case  and  that  was  attem|Ned.  it 
was  said,  this  is  net  the  case  of  a  third  person 
complaining  of  an  injury  arising  by  a  sentence, 
and  wishing  to  avoid  it  so  fiir  only  as  it  affecte 
him;  bat  it  is  a  auit  institoted  for  overtaraing 
the  sentence.  I  apprehend  it  is  not  so  ;  wa 
contend  for  nothing  but  to  lay  this  sentence  out 
af  our  way,  as  applied  to  the  present  subject ; 
just  as  yon  lay  out  of  tbe  way  a  judgment  be- 
tween A  and  B  where  it  is  attempted  to  ba 
used  to  the  prejjudiee  of  G.  After  your  lord- 
ships have  convicted  this  lady,  if  in  tbe  reeult 
of  the  enquiry  it  should  be  proved,  that  sock 
is  the  jastice  of  the  case,  I  do  not  know  that 
the  verdict  or  the  judgment  in  this  case  will  ha 
evidence  open  an  enquiry  into  the  same  lacto 
for  another  purpose,  if  the  result  of  tbe  pni- 
cent  enquiry  is  understood  to'esubfish  tha 
marrisge,  and  to  miliify  the  sentence,  it  is  he- 
the  sentence  is  in  its  nalore,  when  it 
to  be  enquired  into,  really  and  tr^  nntt 
act  because  that  svch  is  the  efflmt  of 
nay  oaerative  power  and  force  that  belong  to 
jyoor  iofdships'  conviction.  This  is  not  a  pro« 
escutioa  lor  the  annuling  of  that  seflteaoa  ; 
this  is  a  pre^eencion  to  subject  the  pt^rtyjo  tha 
paahhment  whieh  is  by  hiw  doe  to  the  oflenca 
upon  her :  it  ceanct  ba attendlBd  wiithaay atber 
posriblf  ooBpeqacooe,    iJjpmitke^sMiiagfoiuii 
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that  the  Wtttenee  ia  attcnifited  to  be  impceclied 
Iwri^  it  may  be  impeached  eftrv  wbere^  except 
by  the  parties,  who  may  pemps  bafe  {ire- 
cloded  tbemaelvca  by  their  conduct  from  im- 
peacbini^  it. 

My  tords,  as  there  are  no  aotborities  on  the 
one  side,  it  remains  for  a  moment  only  to  ob- 
serve, that  there  are.antborities  on  the  other 
aide :  as  applied  to  cirit  cases,  two  have  been 
saeDtioocd.  The  Kood  sense  of  both  the  au- 
thorities, particiilarly  of  one,  I  8hoal<f  appre- 
beDd  establishes  this  proposition  clear  or  all 
coDtroversy;  for,  when  in  the  case  of  the  ac- 
tjoo  against  Coristantia  Phillips,  of  famotis 
memory,  it  was  determined,  that  whatever  ob- 
jectms  would  avoid  a  judjraent  in  a  court  of 
coflSDMrn  law,  would  be  sufficient  to  overturn  a 
fleoCeneein  the  Spiritual  Court,  but  none  other ; 
ooe  should  have  imagined  that  the  proposition 
carried  with  it  so  much  good  sense,  that  all  the 
worid  aheuld  feel  it  and  adopt  it.  The  Scotch 
case  ia  by  the  highest  authority,  and  there  the 
true  use  that  is  to  be  made  of  a  judgment  in 
another  court  is  ascertained  and  limited  ;  it 
is  evidence ;  it  is  strong  evidence ;  but  it  re- 
mains to  be  explained ;  and  still  more,  it  re- 
mains to  be  laio  out  ef  the  case  in  a  cause  like 
this,  and  in  a  case  like  that  of  Phillips,  where 

i  collusion  and 
,  it  was  not  per* 
of  that  collusion 
•nd  that  fraud.  Why  ?  Because  it  was  a 
fraud  of  her  own.  But  the  learned  judge, 
wlien  he  refuaed  to  permit  her  to  impeach 
that  senteoce,  which  she  h^d  obtained  by  col- 
lusion and  fraud,  adds,  according  to  Mr.  rord's 
manuscript  note,  thai,  «*  as  against  all  others, 
whatever  objections  would  avoid  a  judgment  in 
n  odurt  of  law,  would  be  sufficient  to  overturn  a 
aentenee  in  the  Ecclesiastical  Court."  We 
desire  to  ovcrturo  this  sentence  upon  no  other 
gmnnds,  than  sentences  and  judgments  in 
eoorta  of  law  are  every  day  overturned  by : 
they  must  continue  to  be  S9  overturned  in  ni- 
ture*  as  \ong  as  there  continues  to  be. any  at- 
tention to  fiath  and  justice,  in  the  decisions  of 
courts  of  judtcsture.  I  do  apprehend,  thai 
your  lordships  will  not  think,  tbst'I  take  an 
improper  freedom  with  the  sentence,  or  the 
Court  whose  sentence  it  is,  by  desiring  that 
your  lordships  will  by- and- by  form  an  opinion 
of  the  purity  of  their  proceedmgs  by  the  specl- 
men  that  we  shall  give  you  of  them,  when  we 
come  to  state  and  prove  the  means  by  which 
this  sentence  was  procured ;  and  then  perhsps 
yonr  lordships  will  see  no  reason  fomising  it 
fldiove  the  level  of  other  courts,  on  whkh  we 
are  content  to  leave  it.  With  your  lordships' 
permission,  I  would  supply  an  omission  I 
meant  to  have  stated  in  its  proper  place ;  the 
case  of  Robius  and  Crutchley.  A  Mrs.  Robins 
commenced  an  action  of  dower,  claiming  a 
share  of  the  succession  to  her  supposed  hus- 
tmnd  Mr.  Robins:  this  lady  had  been  claimed 
to  be  the  wife  of  a  sir  William  Wolseley.  Sir 
William',  upon  the  suppjosition  that  she  was  his 
wife^  bad  ipatitoled a  auii  in  the  Spiritual  Coart, 
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probably  with  an  intention  to  get  rid  of  her. 
charging  her  with  having  committed  adultery' 
with  Robins:  in  the  course  of  that  enquiry  in' 
the  Spiritual  Court,  it  came  out  to  the  satisfac- 
tion of  tlie  Court,  that  she  was  the  wife  of 
Robins  and  not  of  sir  Winiaro.  This  senleocn 
was  introduced  in  pleading  in  this  cause  of 
dower  for  the  purpose  of  repelling  a  denial  on 
the  part  of  the  heirs  of  Mr.  Robins,  that  shn 
bore  any  relation  to  them  or  to  their  ancestor* 
To  that  replication  there  waa  a  demurrer, 
which  brought  under  consideration  of  the  court 
of  Common  Pleas  the  effect  of  this  sentence  so 
pleaded.  The  opinion  of  the  court  of  Common 
I'leas  was  to  allow  that  demurrer ;  and  though 
the  point  decided  may  perhsps  be  only  this, 
that  that  sentence  could  not  avail  the  party  in 
that  form  of  pleading ;  yet  1  conceive  that 
point  roust  be  venr  erroneously  decided,  if  thn 
sentence  were  or  the  description  which  ha*^ 
been  attempted  to  be  paflBed  upon  your  lord* 
ships:  for  if  it  had  been  understood  to^be  con- 
clusive and  preclusive  of  all  further  enquiry, 
most  undoubtedly  it  would  have  been  a  proper 
subject  to  be  introduced  in  pleading  as  a  W  tb 
any  farther  eoquiiy.  Your  lordships,  by  look- 
ing  into  the  only  report  in  print  of  that  case 
rMr.  Serjeant  Wilson's)  wul  And,  that  the 
learned  judges  of  the  Common  Pleas,  who  de- 
cided it,  seemed  to  be  agreed  in  thinkingj  that 
it  waa  very  far  from  an  established  point,  that 
this  sentence  was  conclusive,  that  the  questioh 
could  only, be  tried  upon  the  issue  ne  uufncir 
aocoupkf  which  your  lordships  know  to  be  tht 
only  proper  issue  in  a  question  of  dower,  an4 
that  issue  must  be  determined  by  the  lMshop*i 
certiBcate.  Now  we  are  told  that  this  sentence  • 
is  just  equivalent  to  the  certificate  of  a  bishop  3 
this  was  so  far  from  being  the  opinion  of  that 
court,  that  they  leave  to  Uie  bishop  to  judge  for 
himself,  what  regard  he  wonkl  pay  to  that  aen« 
tence  on  the  point  which  he  was  to  certify. 

Dr.  Harris.  My  lords ;  It  would  111  become 
me  at  this  time,  Aer  the  points  which  have 
been  proposed  have  been  so  fuUv  discussed  by 
the  gentlemen  who  have  gone  oefore  me,  to. 
take  up  much  of  yonr  lordships*  thne. 

There  are  two  questions,  aa  I  undeKtand, 
before  your  lordships. 

The  first  of  them  is,  whether  a  sentence  in  a 
cause  of  jactitation  can  be  givep  in  evidence,  aa 
an  absolute  bar  to  a  prosecution  by  the  king? 
and  the  other  is,  whether,  on  supposition  that 
a  sentence  in  a  cause  of  jactitation  can  be  jpvcn 
in  evidence,  it  will  afford  a  complete  defence, 
so  that  no  proofs  whatever  can  be  admitted 
afterwards  in  order  to  counteract  and  impeach 
that  sentence  f  ^ 

How  these  questions  come  before  your  lord- 
ships, whether  properly  or  improperiy,  is  not 
for  me  to  argue.  It  is  out  of  my  profession  to 
say  any  thing  about  them ;  but  as  the  gentle- 
men on  the  other  side  have  been  permitted  to 
state  them  and  argue  on  them,  it  is  certainly 
necessary  that  they  should  also  be  discussed  by 
thocottiiseirot  the  proseoution. 
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lo  regard  to  the  first  f|aestion«  I  shall  not 
liouble  your  lordships  Iod^,  heesase  the  dis- 
cussion of  it  relates  principally  to  the  practice 
of  coarts  of  law,  but  shall  more  particularly 
attach  myself  to  the  consideration  of  the  se- 
cond ;  as  1  shall  in  so  doin^  have  an  opportu- 
nity to  say  a  word  or  two  in  answer  to  what 
the  gentlemen  have  urged  on  the  other  side, 
who  are  of  the  same  profession,  and  practise  in 
the  same  courts  where  1  have  ,tbe  honour  to 
attend. 

In  respect  to  the  first  question,  whether  a 
•entence  of  jactitation  is  an  absolute  bar,  and 
can  be  offered  as  such  to  a  suit  at  the  prosecu- 
tion of  the  kbg,  it  is  to  be  observed,  that  an- 
dently  the  whole  cognizance  of  marriage,  with 
that  of  the  crhnes  attending  it,  was  vested  in 
the  ecclesiastical  courts :  'but  those  courts  being 
either  remiss  in  the  exertion  of  their  jurisdic- 
tions, or,  more  probably,  wanting  power  to  in- 
flict an  adequate  punishment  sufficient  to  stop 
the  growth  of  the  mcreasing  evil,  and  the  legis- 
lature, for  constitutional  reasons,  being  hoXh 
:  npwilling  and  unable  to  invest  them  with  more 
authority  thaq  they  then  had,  the  aid  of  par- 
liament became  araolotely  necessary  y  and  the 
statdte  of  James  the  1st,  on  which  the  prisoner 
atauds  indicted,  was  according  made ;  by  which 
it  was  enacted,  that  if  any  person  being  mar- 
ried shall  marry  another,  the  former  husband 
or  wif6  being  alive,  the  ofienee  shall  be  felony. 

Baforelhis  statute,  the  ecclesiastical  courts 
had  the  cognizance  of  the  crime  of  tak- 
ing  a  second  wife,  or  a  second  husband, 
whilst  the  first  wife  or  first,  husband  was 
living:  but  the  statute,  as  I  understand,  takes 
that  branch  of  the  jurisdiction,  namely,  the 
power  of  inflicting  any  punishment  whatever 
on  a  person  guilty  of  polygamy,  entirely 
from  the  ecclesiastical  courts;  insomuch,  that, 
if  at  this  time  a  process  was  to  issue  from 
an  Bcnlesiastical  Court  in  order  toxall  any 
person  to  account  fur  bigamy  or  polygamy 
(wblcberer  it  may  be  termed,)  the  parcy  cited 
might  obtain  a  prohibition  from  the  judi^es  of 
the  temporal  courts  to  slop  such  a  suit,  in  the 
same  manner  as  a  prohibition  may  be  obtained 
in  case  of  a  prosecution  in  an  Ecclesiastical 
Court  for  perjury  not  committed  in  that  court, 
or  for  any  other  crime  punishable  by  a  statute. 
Now,  ray  lords,  it  is  evident,  that  the  one  court 
has  lost  what  the  other  has  gained,  in  respect 
tn  the  offence  of  bigamy ;  so  that  the  temporal 
Gonrt,  or  rather  your  lordships,  are  able  to 
judge  of  bigamy,  and  of  every  ^  ecclesiastical 
matter  incident  to  that  branch  of  spiritiul 
jurisdiction.  It  may  here  be  observed,  that 
a  jactitation  cause  is  described  in  our  books 
of  practice  to  be  a  quau  defamatory  suit; 
and  most  certainly  it  is  so,  and  nothing  .more, 
when  a  person  libelled  agamst  in  jactitation 
confesses  the  boasting ;  as,  when  a  roan  cites 
a  woman  for  boasting,  and  slve  acknowledges 
the  jactitation ;  for  the  cause  ends  here,  and  i's 
atriqtiy  of  a  defamatory  nature.  But  I  do  not 
mean  to  deny,  when  the  defendant  undertakes 
|o  justify,  that  the  cause  then  becomes  truly 


matrimoniar;  for  the  sentence  will  then  neces- 
sarily be,  either  that  the  parties  are  roan  anil 
wife,  or  that  the  plaintiff^s  or  party  agent  i» 
free  froip  all  oiatrimonial  contracts,  '> quantum 
nobis  constare  potuit,'  or  as  far  is  to  us  as  yet 
ap]iear8.  But  though  a  sentence  in  tbipse 
words  may  have  frequently  lieen  adjudged  [as 
in  Jones  and  Bow,  Carthew  S25— and  in  Clewa 
and  Batburst,  Strange  960,]  to  be  binding  en 
the  temporal  courts  in  cases  of  pniperty,  till 
reversed;  yet  it  by  no  means  toHows,  that 
such  a  sentence  .can  amount  to  an  acquittal  of 
the  plaintifi' from  having  any  farther  evidepce 
brought  against  him,  the  very  words, '  as  far  as 
to  us  yet  appears,'  implying  the  contrarv,  and 
evincing  that  farther  proofs  may  legpftllv  be  ad- 
duced in  the  proper  court.  The  worgs^of  th« 
sentence  speak  sufficiently  for  themselves: 
there  is  no  occasion  to  have  recourse  to  autho- 
rities from  books.  Let  it  be  supposed  for  a 
moment,  that  the  ancient  jurisdiction  renMiined 
in  the  ecclesiastical  courts,  and  that  thav  pos- 
sessed their  former  power;  is  it  possilile  t» 
conceive,  that  a  sentence  like  the  present,  pro- 
nouncing a  woman  to  be  a  spinster,  as  lar  as  tt» 
the  court  as  yet  appears,  could  be.  a  bar  to  a . 
suit  in  the  same  or  in  another  ecclesiastical 
court  against  the  same  woman  for  polygamy  ? 
If  it  could  be  a  bar,  it  would  amount  to  an  ac- 
quittal, till  the  sentence  in  the  civil  suit  had 
been  reversed ;  which  would  be  subversive  of 
justice,  by  makio|r  tbe  commisaion  of  an  un- 
discovered crime  m  one  court  a  shelter  against 
the  punishment  of  that  very  crime  in  anotWer. 
If  the  doctrine  now  contended  for  should  pre- 
vail, that  the  offering  of  a  sentence  in  jactita- 
tion, pronouncing  the  party  agent  free  from 
matrimony  aaUai^asyet  appears,  is  an  absolota 
bar  to  a  criminal  prosecution  there  would  be  ao 
opportunity  on  every  indictment  for  pqlygamy 
to  defeat  tbe  statute :  for  in  the caseof  a  wo- 
man marrying  two  husbands,  if  the  first  hua* 
band  should  consent  to  a  collusive  aqit,  tba 
wife  would  have  nothing  to  do  but  to  cil<  tbe 
first  husband  into  an  ecclesiastical  court  for 
jactitation,  if  she  apprehended  a  pros^utioB 
on  the  statute ;  and  then,  either  on  confession 
of  the  boasting  by  the  first  husband,  or  on 
his  failing  to  prove  his  marriage,  if  he  under- 
took the  proof,  a  sentence  would  be  obtained, 
which  would  intirely  defeat  the  statute.  That 
this  House  should  give  a  countenance  to  a  doc- 
trine of  such  tendency,  is  not  to^be  imagined. 
It  would  -  be 'SO  far  to  restore  the'eccleaiastical 
courts  to  thisir  former  authority,  as  to  put  it  in 
the  power  of  evil  disposed  persojis  to  vse  those 
courts  to  the  defeazaace  of  the  statute,  without 
giving  back  to  the  ecclesiastical  courU  a  ju- 
risdiction to  punish  the  crime  of  iiolygamy, 
which  would  thus  go  unpunished :  it.  would  be 
to  render  those  courts  in  this  respect  hurtful, 
without  affording  them  an  onportuuity  of  being* 
useful ;  and  it  would  in  effect  he  to  destroy'  a 
law  in  your  lordships'  judicial x^apaciiy,  which 
had  formerly  on  the  raaturest^  consideration 
been  estabiiabed  iki  this  House  aa  a  part  «f  tba 
legislature^ 
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It  wDuM  now  be  hnproper  for  tne  to  dottno 
yoar  lordsbipo  nj  longer  on  this  question, 
wbieh  has  been  so  sbly  snd  fotly  discossed  al- 
ready ;  and  I  shall  trnst,  that  your  lordships 
CMinot  be  prevailed  on  to  declare  the  sentence 
in  jactitatloo  oonclnsire  upon  this  high  courts 
or  to  suffer  it  to  be  read  judicially  as  a  stop  to 
a*y  evidence  which  may  be  brought  as  a  proof 
•fttie  marriage  of  the  lady  at  the  bar  with  Mn 
Hervey,  now  earl  of  Bristol. 

Bat  on  sttpposttion  that  the  sentence  may  be 
imrmitted  to  be  judicially  read,  it  may  be  ne- 
cessary lor  me,  in  contradiction  to  what  the 
gentlemen  of  ndy  own  profession  have  asserted, 
to  trouble  your  lordships  with  a  word  or  two  in 
tb^  briefest  manner  V  am  able,  in  order  to  sheW) 
Ibat  evidence  of  a  particular  kind  may  be  given 
hi  all  courts,  aod  at  all  times,  to  rebut  a  sen- 
tence in  jactitation  in  disfavour  of  matrimony, 
lor  the  pur|M>se  of  relieving  an  injured  party 
and  of  punishing  the  guilty. 

It  is  a  general  rule,  which  is  not  to  be  denied, 
tbat  respect  is  due  from  one  court  in  England 
to  the  decisions  of  another,  and  tbat  comity,  is 
dwe  to  the  decisions  of  all  foreign  courts ;  and 
it  might  be  more  accurate  and  more  strictly 
true  to  say  in  general,  that  one  court  in  £ng- 
iand  is  bound  by  the  judgments  and  sentences 
of  another ;  but  the  generality  of  this  rule  does 
liot  exclude  an  exception,  which  in  reality  af- 
fords a  proof  of  its  generality  :  for,  under  cir- 
Gomstanoes,  evidence  of  every  sort,  parole  as 
well  as  imtrumental,  may  be  received  in  one 
eoart  to  aflect  a  sentence  in  another.  Fraud  in 
a  single  person,  and  collusion,  where  there  ere 
two  or  more,  may  be  given  in  evidence  in  the 
aame  court  in  a  different  snit,  ur  in  another 
court,  to  aflfect  the  parties  to  a  sentence ;  and 
of  coarse  to  affect  the  sentence  or  judgment  it- 
self in  some  degree. 

It  is  true,  that  by  the  ecdesia^ical  law,  a 
sentence  in  any  case  obtained  by  collusion  ma  v 
lie  declared  void  in  the  same  court  in  which  it 
fras  pronounced,  by  means  of  a  special  suit  for 
that  purpoie;  and  most  cerUinly  at  the  suit  of 
a  peraon  having  an  interest,  who  could  not  even 
have  intervened  at  the  time  when  the  suit  was' 
pontfing;  and  aoch  was  the  case  of  lady 
Frances  Meadows,  who  had  no  interest  in  the 
years  1768  and  1769,  wKen  the  snit  of  jactita- 
iton  was  pending :  but  it  does  not  follow,  be«- 
cause  a  sentence  obtained  by  collnsion  may  be 
annolM  in  the  same  court  where  it  was  pro* 
Booaced,  that  snch  sentence  may  not  be  im- 
peached by  any  means  whatever  in  another 
court* 

I  ftfamll  not,  hi  proof  of  what  I  have  advanced; 
dotaio  your  lordships  with  a  repetition  of  the 
particulars  of  Fermor's  case,  as  reported  in  the 
third  pan  of  Coke's  Reports.  1  shall  only  ob- 
ierve,  that  it  was  a  case  depending  in  the  Comi 
of  Chancery,  ia  the  44lh  of  EKaabeth,  belbre 
iir  Thomas  Egertoa,  the  then  lord-keeper,  in 
which  Richard  Fermor  complained,  that  Tho* 
mas  Smith  the  defendant  was  his  tenant,  and 
kiMl  levied  a  due  whb  proclamations,  in  order 
Id  bar  him  of  his  inhtritaaee,  hy  4ovin  and 
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praetioe.  The  lord-keener,  considering  on 
one. side  the  misobieft  which  might  arise  from 
aoch  practice,  and  on  the  other  side  consider- 
ing tbat  fines  and  proclamations  are  the  gene- 
ral assurances  of  the  realm,  referred  the  case 
to  the  two  chief  justices,  Popham  and  Ander- 
son, who,  after  a  confbrence,  thought  it  neces- 
sary, that  all  the  justices  of  England  and 
barons  of  the  Exchequer  should  be  assembled  t 
they  assembled  accordingly,  and  it  was  at 
length  resolved  by  the  two  chief  justices  and 
barons  of  the  Exchequer,  except  two,  that 
Richard  Fermor  was  not  barred  by  the  fine 
with  proclamations.  The  lord-keeper,  sir  Tbc^ 
mas  Egerton,  commended  the  resolution  of  th6 
judges,  and  agreed  with  them  in  opinion. 

The  precedents  and  reasons,  on  which  the 
above-mentioned  opinion  was  formed,  have  al- 
ready been  ably  related,  and  are  well  known  to 
some  of  your  lordships :  it  may  suffice  on  my 
part  to  add,  that  a  fine,  the  most  deliberate  (for 
It  is  five  years  in  completing)  and  of  course  the 
most  solemn  of  all  juilgments,  was  not  deemed, 
in  the  opinion  of  the  lordr  keeper  and  ten  of  the 
judges,  to  be  of  weight  sufficient  to  protect  a 
colluding  party ;  but  was  suffered  to  be  im- 
peached by  the  admission  of  evidence  in  ano- 
ther court  than  that  where  the  fine  was  levied, 
in  order  to  afford  relief  to  an  injured  man. 

It  is  said  by  lord  Coke  in  the  same  Report, 
that  all  acts  ecclesiastical  as  well  as  temporal 
shall  be  avoided  by  fraud  and  covin.  And  in- 
deed if  one  temporal  court  is  bound  in  justice 
and  hiw  to  pay  no  regard  to  the  judgment  of 
another  temporal  court  under  the  ciroumstancea 
above  described,  can  any  reason  be  given,  why 
the  sentence  of  an  ecclesiastical  court  in  such 
a  case  should  be  treated  with  more  respect  by 
the  temporal  judges,  than  they  are  obliged  to 
pay  to  the  judgments  of  their  own  courts  f 

But  to  the  honour  of  the  temporal  courts  it 
must  be  said,  that,  as  far  as  it  is  in  their  power, 
they  lend  their  aid  to  the  ecclesiastical  courta 
in  case  of  covin  and  collusion,  by  permitting 
the  ecclesiastical  courts  to  trv  such  fraud,  even 
when  committed  in  the  temporal  cotirts,  as  inci«> 
dental  matter. 

The  case  alluded  to  is  in  Moore's  Reports, 
page  917,  Lloyd  and  Maddox. 

Mr.  Lloyd  a  legatee  sued  Maddox  the  exe- 
cutor of  the  deceased  in  the  Spiritual  Court  for 
bis  legacy.  The  executor  alleged,  that  all 
the  testator's  effects  bad  been  reco? ered  from 
him  the  executor,  in  a  court  of  common  law^ 
by  a  creditor  of  the  testator.  The  legatee  al- 
leged in  his  turn,  and  undertook  to  prove  jo 
the  ecclesiastical  court,  tbat  the  r<ipovery  al 
common  law  was  in  consequence  of  collusion 
or  covin  between  a  pretended  creditor  and  the 
executor.  And,  upon  the  admission  of  this  plea 
in  the  ecelesiastical  court,  the  executor  applied 
te  the  temporal  court  for  a  prohibition,  which 
was  denied. 

Ami  from  this  it  is  evident  by  necessary  in- 
ference, thai  the  temporal  courts  roust  have 
deemed  themselves  competent  to  judge  inci- 
dentally of  covin  or  6olfttSN)h  oommitted  m  a 
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Spiritual  courti  io  order*  to  relieve  an  tnjared 
|»arty  or  suitor  in  a  temporal  court. 

When  tliii  liberty  taken  by  on^  coart  wi^ 
the  apparent  jadgment  of  another,  under  cir- 
cumstances, comes  to  be  considered,  it  seems 
to  be  founded  on  the  strongest  reason :  for  when 
%  judirmeot  has  been  procured  by  a  collusion 
of  parlies,  though  it  must  stand  on  record,  and 
may  not,  I  grant,  be  actually  expunged  Or 
taken  from  the  file,  but  by  the  court  in  which 
it  was  given ;  yet  it  is  certainly  a  mere  nothing 
to  those,  who,  not  being  pri? ies,  can  shew  it 
false  and  coTinons.  It  is  a  sentence  io  which 
the  judge  had  never  an  opportunity  of  doing 
real  justice — and  is  undoubtedly,  what  it  has 
been  justly  sliled  by  a  writer  on  the  civil  law,  a 
stage- play,  a  profane  mockery,  or  any  thing 
but  a  judgment.  It  is  not  to  the  disrepute,  but 
to  the  honour  of  a  court,  as  well  as  to  the  bene-* 
fit  of  the  public,  that  such  a  fraud  should  be 
detected.  The  upright  judge  must  of  all  things 
\vish  it. — And  confident  I  am,  that  to  discover 
such  a  profligate  proceeding  (from  which  no 
human  wisdom  can  protect  tjie  greatest  judicial 
abilities)  could  never  be  construed  into  a  breach 
of  comity  between  one  judicature  and  another ; 
but,  on  the  contrary,  must  be  construed  by  the 
deceived  court  as  a  vindication  of  its  purity,  and 
a  rescue  from  an  attempt  to  load  it  with  dis- 
credit/ 

.  I  must  now  own,-  my  lords,  when  I  was  in- 
formed that  doctors  of  the  civil  law  were,  by 
the  permission  of  your  lordships,  to  attend  on 
the  part  of  the  lady  at  the  bar,  and  a  brief  was 
given  to  me  on  the  part. of  the  prosecutor  on 
that  account,  that  1  was  apprehensive  of  what 
might  be  quoted  from  such  miscellaneous 
books,  as  the  digests,  the  code,  and  the  decree 
^als,  in  favour  of  collusion,  and  to  shew  how  ^ 
honestly  it  might  be  practised  under  particuUr 
circuuisUnces.  Nothing  however  of  this  kind 
has  been  urged ;  and  I  have  not  myself,  from 
any  ipspection  of  the  titles  and  text  of  the  civil 
jind  canon  law,  de  coUushne  delegenddj  which 
treat  principally  of  colhisive  causes  between 
masters  and  slaves^  and  between  certain  of  the 
clergy  in  order  W  defraud  the  lajty,  been  able 
to  gather  «i»y  other  Idea  than  that  Collusion  be- 
tween parties  to  a  suit  is  a  very  liigh  ofience ; 
and  such  a  one,  I  make  no  doubt,  for  which 
folludii^  parties  might  now  be  articled  against 
in  the  ecclesiastical  dnurt,  where  the  insult  was 
offered,  anil  be  punished  at  discretion  by  eccle* 
siastical  censures.  But  a  particular  discussion 
of  the  nature  of  the  oftence  cbmmitted  by  par- 
ities colluding  io  a  cause,  how  that  collusion  is 
to  be  treated  when  discovered,  and  what  opera- 
tion the  discovered  collusion  will  have  upon  the 
sentence^  is  rather  to  be  expected  from  later 
writers,  and  such  authors  as  Meoocfaius  in  bia 
Consilia,  or  Scaocia  de  te  judicata,  ihan  firom 
the  laws  in  the  text  of  the  civil  and  oanon  law. 
And  these  authors  agree  io  general  in  saying, 
<  quod  lata  sententia  per  eolluaiopem  habenda 
•  eat  pro  non-sententia,  et  quod  aliis  dod  nocet, 
'  quamvis,  aublata  collusione,  noceret.  Nam 
f  fact  oollasione  cum  i^Yert ario  [sayi  Scaccia] 


^aeoteDtia  non  prodest  adTersos  tertiom;  vel 

*  quia  tertius  erat  oitandus,  et  tunc  Tieleit  uon 
<  prodest  sententia,  etiamsi  earn  obfinuisset 
'aincer^.'  « 

And  when  an  executor  [for  example]  de- 
sirous of  proving  his  testator's  will,  omits  to 
cite  one  among  others  of  the  next  of  kin ;  for 
in  that  case  the  omitted  person  may,  if  he  thioka 
it  for  his  interest,  oblige  the  executors  to  prove 
the  will  de  novo  atja  subsequent  time,  the  sen- 
tence establishing  the  will  under  the  process, 
by  which  one  of  the  neXt  of  kin  waa  omitted, 
being  as  to  him  io  the  true  sense  of  the  ex- 
pression, *  Res  inter  alios  acta.* 
The  same  anthor  proceeds  by  adding, 
'  Vel  non  erat  citandus,  quia  causa  agebatar 

*  cum  legiiimo  contradictore ;  et  tunc  licet,  si 

*  sententia  fuisset  lata  sine  collusione,  tertio 

*  noceret ;  tamen,  si  fuerit  lata  per  colluaionem, 

*  non  nocebit.' 

This  may  be  explained  by  the  following  sup- 
posed case :  if  an  executor  to  prove  his  testator's 
will  should  cite  all  the  next  of  kin  regularly, 
but  should  collude  with  that  next  of  kin  to 
whom  the  management  of  the  suit  wasiotmst- 
ed,  and  prevail  on  him  to  feintplead,  and  not  pat 
forth  his  strength  on  account  of  some  private 
bargain,  and  by  this  covin  establish  the  will ; 
vet,  though  the  sentence  in  this  case  would 
nave  bound  the  legal  contradictors,  who  bad 
been  all  called,  and  also  all  other  persons  what- 
ever, if  there  had  been  no  collusion,  it  ahall 
nevertheless  not  bind  the  injured  part  of  the 
legal  contradictors,  un  a  proof  made  of  the 
concerted  fraud. 

It  must  be  allowed,  that  these  writers  hare 
not  (as  far  as  I  have  been  able  to  observe)  made 
mention  of  the  place  or  court  where  a  sentence 
collutively  obtained  is  to  be  set  aside ;  and  if  an 
actual  setting  aside  or  total  reversal  is  meant, 
there  is  no  doubt  hut  that  this  nuist  be  done  in 
the  same  court  where  the  parties  colluded,  and 
in  no  other. 

fi ut  if  it  is  only  asked,  where  and  in  what 
court  evidence  is  to  lie  received  to  relieve  an  in- 
jured person,  who  was  not  a  party  to  theoollu* 
sion  ?  My  answer  is,  that  it  is  plain  from  these 
writers,  as  well  i(§  frotn  reason,  that  it  ia  to  be 
received  in  every  court. 

The  courts  of  civil  law,  known  to  these 
writers,  hear  in  the  same  court  ind  under  the 
same  jurisdiction  causes  of  property,  and  also 
accusations  which  affect  the  life  of  the  accused, 
exactly  in  the  same  manner  as  our  Admiralty- 
courts  in  England  did  before  the  27th  of  Henry 
8.  And  therefore  when  Scaccia  and  other  wn- 
ters^  who  entertain  the  idea  of  the  same  court 
having  both  civil  and  criminal  jurisdictk>n,  say 
that  a  sentence  obtained  by  collusion  ia  to  bo 
regarded  *pro  non  sententia,'  their  meaning 
lavly  Uken  muat  he,  that  such  -a  sentence 
would  be  effectiiaUy  avoidable,  or  rather  dis- 
rmrded  every  where,  on  a  proper  proof  mado 
Cftbe  fnuid  by  which  it  was  obtained. 

I  am  aware  that  the  case  of  Mavo  and  Brown 
was  quoted  by,  the  advocates  on  the  other  sid^, 
•Balaleinsteocei  in  which  tbe  pretait  judge 
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6f  thr  Prerojg^tTre  Coart,  air  George  Hay, 
wboae  decrees  will  always  have  p«at  weight, 
was  ofopipion,  that  he  could  not  in  his  court 
reodre  evidence  of  a  sentence  ba?ingf  heen  ob* 
tftined  by  collasion  in  the  court  of  the  bishop 
of  London. 

The  case,  in  brief,  was  as  follows : 

One  Mrs.  ilitmer  died  intestate,  and  Mr. 
Brown,  as  her  husband^  olUained  the  admi- 
nistration of  her  effeets.  Lady  Mayo  had 
prored  herself  to  be  the  daughter  of  Mrs.  Ail- 
mer,  and  bad  cited  Brown  to  bring  in  the  ad* 
miatstration,  and  shew  cause  why  it  shonid  not 
be  re?oked,  as  onfairly  obtained.  Brown  proved 
his  marriage  to  Mrs.  Ail  mer  beyond  a  doubt ; 
bat  lady  Mayo,  then  alleged,  that  Brown  had 
been  married  to  one  Ellen  Cutts,  who- was  lir- 
iog^at  the  time  of  the  fact  of  the  marriage  of 
Brown  with  Ailmer.  Brown  answered,  that 
Bllen  Cutts  did  once  make  pretensions  to  him ; 
bot  that  in  a  suit  of  jsctitation,  brought  by  him 
against  her  in  the  court  of  the  Ushop  of  London 
in  17S3,  she  was  enjoined  silence  by  sentence; 
and  he  was  pronooneed  free  fri^m  any  matri- 
monial connexion  with  her.  To  this  lady  Mayo 
fcplied  by  plea,  that  the  sentence  had  Men  ob> 
tained  by  collusion  between  Brown  and  Ootts, 
and  desired  to  be  suffSered  to  prove  her  alle> 
gatioo. 

Many  of  the  arguments  were  then  used 
which  nave  been  made  use  of  on  the  present 
occaaion ;  but  the  judge  did  not,  as  1  under- 
stand, reject  the  distinction  between  receiving 
evidence  in  favour  of  an  injured  person,  and 
being  able  to  annul  the  sentence,  and  absolutely 
deny  bis  authority  to  admit  lady  Mayo's  alle- 
gstioo,  but  only  appeared  to  make  choice  of 
tbe  method  of  stoppinsif  the  cause  in  the  Pre- 
rogative Court  till  lady  Mayo  had  apfflied  to 
the  bishop  of  London's  court  for  relief:  and  in 
JH>  doing  be  laid  great  atress  on  the  note  in  tbe 
navginof  Strange's  Reports,  page  981,  where 
it  is  aaid,  that  the  chief  justice  of  the  Common* 
Pleas,  in  the  ease  of  Prudham  and  Phillips, 
hM  a  sentence  in  the  £oolesiastieal  Court  to 
be  condnnve,  and  would  not  receive  evidence 
of  fraud  or  coltoston'in  obtaining  it.  But  it  is 
evident  from  the  very  able  manuscript  note  of 
tbe  case  of  Prudham  and  Phillips  by  the  late 
Mr.  Fprd,  whose  leamiag  and  accuracy  are  too 
well  known  to  stand  in  need  of  any  encomium, 
tfaal  the  only  reason  whv  chief  justice-Willes 
leteed  to  suier  Mrs.  Phillips  to  reliere  herself 
by  giving  a  proof  of  coltnsien  in  the  bishop  of 
London's  coort,  was,  because  Mrs.  Phillips 
benelf  wia  a  party  te  that  suit  in  the  Eccle- 
aiaslical  Court:  so  that  in  troth  and  fact  the 
deerae  made  in  tbe  Prerogative  Court  in  Mayo 
and  Brown,  appears  to  have  been  founded  niore 
on  tbe  oocertain  authority  of  the  note  in  th^ 
maigin  of  air  John  Strangers  Reports,  tban  on 
nny  other  precedent. 

Now  if  a  suggestion  of  fraud  in  a  single  pei^ 
■on,  or  ooUotton  between  many,  affords  a  foun* 
datioo  for  a  court,  in  which  causes  of  property 
only  are  decided,  to  receive  etideoce  that  such 
taudoreoUuaionwBaMS^diikQbtaifiiog  aien* 
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tence  in  another  court  which  has  joriidictiont 
in  cases  of  property,  it  becomes  necessary,  d 
Jbrtiori,  that  a  court,  held  for  the  punishment 
of  criminals,  should  admit  evidence  to  shew 
that  a  fraud  of  forgery  has  been  committed  in 
a  court  of  civil  junsdiction :  and  there  are 
strong  instances  in  tbe  law  of  England  to  shew, 
that  civil  judgments  have  been  regarded  not 
only  as  of  no  weight  to  exculpate  m  criminal 
prosecutions,  but  on  the  contrary  as  aggravat 
tions. 

The  case  of  Farr  in  Kelyng's  Reports  is  one 
of  many  stroni2rly  to  this  purpose. 

RichanKFarr,  having  an  intention  to  rob  the 
house  of  Mrs.  Stanrer,  told  an  attorney  that 
Mrs.  Stanier  was  his  tenant,  and  he  could  not 
make  her  quit  his  house :  the  attorney  pro- 
ceeded regularly  in  a  cause  of  ejectment ;  and 
one  Eleanor  Cliadwick,  an  accomplice  with 
Farr,  having  aworn  falsely  that  she  had  served 
Stanier  with  a  o<^py  of  a  declaration,  judgment 
was  obtained,  a  writ  issued,  the  woman  was 
ejected,  and  her  bouse  was  robbed  by  Farr  and 
Chadwick,  who  had  got  legal  possession.  Farr 
and  Chad  wick  were  atVer  wards  indicted  at  the 
Old- Bailey ;  and  on  proofs  given  of  the  facts, 
it  was  agreed  by  lord  chief  justice  Hyde,  sir 
John  Kelyng,  and  Mr.  Justice  Wild,  that 
though  the  prisoners  made  use  of  the  law, 
and  the  officers  of  the  law,  yet  as  this  was 
done  *•  in  fraudem  legts,'  the  course  they  had 
taken  was  so  far  from  excusing  the  robbery, 
that  it  heightened  the  offence  by  abusing  tbe 
law.     Kelyng's  Reports,  p.  43,  44. 

There  is  a  sins^le  case  on  the  otli^r  side,  the 
King  against  Vincent,  reported  in  Strange, 
481,  where  it  is  said,  that  Vincent  was  indicted 
for  foiging  a  will  of  a  personal  e^^tate,  and  that 
the  forgery  was  proved  at  the  trial,  bnt  that 
Vincent  haviujar  produced  the  probate,  it  wu 
held  to  be  conclusive  in  support  of  the  will/ 

This  opinion  is  said  to  have  been  gi,veh  in  the 
8th  year  of  Geoi^ge  1,  and  no  subsequent  case 
has  been  quoted  in  support  of  it ;  but  numbers 
of  other  cases  have  been  quoted  by  the  counsel 
against  the  lady  at  the  bar,  ti  here  ibe  unforiu* 
nate  prisoners  have  been  found  guilty  of  forg- 
ing wills,  in  part  upon  the  same  evidence 
(namely;  tbe  probate)  on  which  the  very  for*^ 
tunate  Mr.  Vincent  was  acquitted. 

Among  others  cit^  from  the  State  Trials  and 
Session- papers,  the  case  of  one  Stirling  has 
been  mentioned ;  and  a  stronger  to  shew  tbe 
absurdity  of  the  doctrine  held  in  tbe  Kiug  and 
Vincent  could  not  well  be  imagined. — One  Mnu 
Shutter,  being  known  to  have  monev  in  the 
funds,  Stirling  forged  a  will  for  her.  He  gave 
considerable  legacies  to  several,  but  to  hims^f 
he  gave  30/.  only  as  execulor ;  for  it  was  suffi- 
cient for  his  purpose  to  get  possession,  in  order 
to  make  her  whole  fortune  nis  own.  He  ob* 
tained  a  probate  from  the  Prerogative  Court, 
and  endeavoured  to  receive  her  stock  at  the 
Sooth-Sea- house,  bnt  was  discovered  in  tbe 
attempt,  and  indicted  for  tbe  forG;ery.  The 
probate  was  produced  hi  court,  and  according 
to  the  doctrine  in  tbe  King  and  Vincent,  tbe 
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9igk|t  of  the  prol^t^  tbiiald  bavewlMklly  9c^ 
casioned  the  ecqiiittiil  pf  the  priswer ;  for 
though  ]tf  r».  Sbufter  herself  wgs  all?e,  apd  ap- 
peared in  the  eourl»  vet  witueMC?  nust  ha? e 
(een  oecewarily  produced  to  prove  her  idea- 
lity ;  aod  soch  evidence,  accordiqg^  to  thf) 
doctrine  in  the  Kiojgf  i^aiBSt  Vincent,  ought 
not  to  have  heen  admitteci  againat  the  probate, 
ivbich  ought  to  have  been  conclusive.  The 
prisoner  bowoTer  waa  convicted. 

But  admitting  for  a  momept,  that  the  case  of 
<be  King  and  Vincent  vras  legally  determined, 
it  does  not  seem  to  apply  in  the  present  inatance, 
unless  it  could  be  abewed,  that  the  prosecutor 
ofiered  to  give  evidence  of  collusion  in  ob- 
taining it,  and  was  not  permitted  so  to  do ;  for 
it  vFos  said  by  one  of  the  civilians,  that  the  pro- 
hate  issued  in  that  case  by  a  decree  of  the  £c- 
desiastical  Court,  and' not  in  common  form. 
If  it  did  so  issue,  it  is  to  be  prasumed,  that  such 
decree  was  made  between  parties  duly  adverse, 
till  the  contrary  is  made  to  appear ;  aod  the 
contrary  was  not  attempted  to  be  proved.  And 
It  must  he  confessed,  if  the  parties  to  the  suit 
in  the  Prerogative  Court  wer^  truljr  adrerse, 
that  then  the  fraud  either  was  or  might  have 
been  in  proof  before  the  original  proper  court : 
and  this  might  have  affbrded  some  colour  for 
Paying,  the  man  shall  not  be  pqt  twioe  upon 
bis  tnal  for  the  same  offence ;  though  such  Ho 
argument  could  only  have  been  specious ;  fcur 
when  thd  question  in  a  court  of  civil  jurisdiction 
ia,  will  or  no  will,  deed  or  no  deed,  and  a  for* 

Scry  is  detected,  the  person  who  committed 
rat  forgery  must  be  tried  for  il  in  another 
OoUrt  and  by  another  proceeding,  or  he  will 
never  be  punished  as  the  law  of  England 
directs. 

It  may  be  here  proper  to  obaerve,  that  no 
one  caso  has  been  mentioned  by  the  gentlemen 
on  the  other  side,  where,  in  any  court  of  civil 
or  criminal  jurisdiction,  a  proof  of  ooUusioo  in 
anotlwr  court  bad  been  oiered  by  a  proper 
person,  and  not  received  or  rejected.  The  case 
Of  Hatfield  and  Hatfield  in  the  House  of  Lords, 
in  the  year  1727,  has  been  answered  by  all  the 
counsel  who  have  preceded  me^  by  shewing 
that  collusion  was  not  ai  issue  in  that  case.  And 
in  the  case  of  Kenn,  7  Coke,  so  much  insisted 
on  by  doctor  Wynne,  there  is  no  mention  nor 
the  least  bint  given  of  fraud,  covin,  or  collusion. 
In  that  case,  Christopher  Kerni  bad  issue 
Martha  by  Elizabeth  Stowelt ;  hot  he  after- 
iMurde  obtained  a  sentence  in  cauae  of  nullity 
i^^ainsi  £Uzabeth  StoweiU  es  having  been  mat^ 
med  10  her  *  infra  nubiles  annps;'  and  the 
BHirriage  waa  pronounced  void  in  an  Eccleai- 
aatiGal  Court. 

Martha,  the  daughter  of  that  macMage«  in 
order  to.  make  good  her  title  lo  her  fatkier'a 
catate,  was  afkerwarda  permUtcd,  and  pndnbly 
through  some  mistake  or  haste  in  the  court  of 
Wan^,  aod  Without  hearing  counsel,  to  gUe 
evidence  that  Kenn  and  Stoweli  her  iatber  and 
mother  were  not  <  infra  nubiles  annoy'  when 
thev  intermarried.  But  accord ini;  to  loi4 
Goke'o  BepoiAy  the  ooui:!  oH  Wards  agned^ 
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that  08  the  eooie^iastioal  ji)dgwhad  decreed  th«^ 
marriasre  to  bo  void,  his  jiMgment  abouid  be. 
credited,  although  the  parties  were  proved  i^ 
hove  been  of  the  age  of  consent,  and  ajthongla 
the  foundation  was  false  op  which  the  wttur- 
tence  had  been  grounded ;  inasmuch  as  tb» 
court  of  Warda  would  oot  esaamioe  ipto  the 
cause  or  reasons  of  the  8entenee»  vrhether  true 
or  falie. 

From  all  which  nothing  farther  is  to  ho  col- 
lected, than  that  a  sentence  in  the  Ecclesiaa* 
tical  Court  is  to  have  full  credit  givea  to  it  aa 
long  aa  it  subsists  unrepealed ;  aiid  that  it  ia 
not  to  be  overturned  in  the  saono  oourt  where  ii 
waa  given,  or  by  any  other,  op  iccount  of  error 
aod  mistake  in  law  or  fact;  and  this  is  ceitoin 
law :  but  it  is  to  he  oliserved,  that  the  partieo 
divorced  had  been  long  dead  before  the  suit  was 
commenced,  and  that  there  ia  not  the  remotest 
hint  or  auggeslion  tlirough  the  whole  case* 
that  the  Ecclesiastieal  Court  had  be^n  deceiTod 
by  any  fraud  or  collusion  between  the  partiesi 
litigant. 

As  to  the  case  of  Prudbam  and  PhiHipi,  the 
counsel  for  the  lady  at  the  bar  were  certainly 
led  into  a  mistake  by  ihe  note  which  1  have 
already  mentioned,  ipaerted  in  the  margin  of 
Strange'a  Heporia,  page  961,  and  were  not 
aware  of  the  note  in  Mr.  Ford *s* man ujNsript, 
which  is'  of  undoubted  authority,  and  iVom 
which  it  appears  that  one  Mr.  PruilhanVr  »&  % 
creditor,  brot^ht  an  action  of  debt  i%  17  37*  - 
against  the  weU-known  Mrs.  Teresia  Coostltntia 
Pbillips. 

Mrs.  PhUUps  gave  in  evidence  her  nmrriege 
with  Mr.  Muilman. 

Mr.  Prudham  produced  a  sentence  auouUin^ 
that  marriage  in  a  causeof  nullity,  sa  account 
of  a  prior  marriage  with  one  Delafield  ;  i|iid 
this  Mr.  Prudhame  counsel  relied  upon  aacon* 
elusive  evidence  of  the  nullity  of  the  mariiagn 
with  Muilman  ;"— and  so  it  was  agreed,  unm 
the  defendant  Phillips  might  he  adn^ed  tot 
shew  fraud  in  obtaining  the  senleoce,  and  ao  to 
avoid  it,  aa  judgments  are  daily  wmM^  by  t^ 
plicationa  of  fraud. 

<«  Resolved,  on  great  deUite,  that  tb^  eodtti* 
astioal  law  was  part  of  the  law  of  the  land,  and 
that  aenteneea  by  the'ar  judgca  were  in  dwattem 
of  spiritual  jurisdiction  of  equal  fgtee  vrilli 
'  judgtuenia  in  courtaof  rec^ord  and  m  cmuim  o/S 
equity :  but  that  whatever  o|y«atiooa  vcnihl 
avoid  a  judgment,  the  aame  would  be  auffi- 
cient  to  oveitum  n  aentence  in  tUe  8piri|unl 
Court,  but  none  other*  That  fnMid  Haei  m  ob* 
taining  judgments  wmb^  deceit^  en. Ike  Ceiirt, 
and  burifuAto  atsai^persi  who,  aa  they.eoukl 
not  come  in  to  .neverae  or  set  aside  the  j«d|^> 
OMOA,  rouat  of  neeesaity  be  aiknitled  In  afeer  it 
was  fraudulent. 

'^  But  that  Mta.  Phillips  liad  been  «  pav^  in 
the  cause  in  the  Ecclesiaatioal  Qonrtt  naii 
whether  aha  waa  imiNssed  upon,  or  joiaedL  in 
deoeiring  tbe  Eoolesiastioal  Court,  tbiata^ipt » 
time  er  f  hu^ifur'  her  to.redres^  heIleif.'^ 

Now,  although  Mra.  Phillips  was  not  m  lliis 
oasn  all|i^nrei  to  allfifs^  that  «th».  suit  ia  tkM 
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EodtiiMtfai^  Cowrt  lUNNiiUog  bcr  maniwe 
WM  ci|ll4Mif«»  y«t  the  raMoa  od  vhif h  tK« 
Ci»ort  i«ftt«6d  to  alloir  b«ff  to  to  49,  Mvelyi  b«r 
Mvioff  lieea  •  p«r(y  l«  tb«  collqtife  ml, 
amouBtt  to  %  full  |>raoft  wbto  joined  witb  tb« 
oUiflr  ilueinM  Iftid  ^^m^  by  tbe  Court  umI  ve* 
latcd  in  tbe  case,  that  eo^  pereoq  119I  b^vivff 
been  a  party  would  at  all  times  be  permitted  io 
ft  oourt  of  Gommoa  law  or  eqpily  to  alleij^ 
fraud  or  eollaaion  to  ha?e  been  practised  to  bis 
iojury  in  an  ecclefiMtical  oiiurt 

On  tbe  whole  therefore  it  appears  beyond  a 
doubt,  from  tbe  instances  wbicb  bafe  been 
^veo,  that  in  ciril  cases  a  straojirer  is  adqiitted 
in  one  court  to  allese  and  pm?eio  his  defence 
Ibftt  a  sentence  to  liis  prejudice  has  been  pro- 
Ddiinued  in  another  ogun  by  means  of  fraud 
and  eollosioa;  and  thai  a  piosecutor  io  4^ 
criminal  prssecutioQ  is  conataotly  permitted  to 
do  the  same. 

Taking  it  then  for  granted,  that  this  in  ge- 
neral must  be  conceded,  it  only  remains  to  en- 
quire, why  evidence,  if  necessary,  shopld  not 
las  admitted  Io  destroy  tbe  faroe  of  tbe  stn- 
teoce  in  the  present  case,  in  fa? our  of  tbe  erewu 
ftod  of  tbe  public,  who  were  not  parties  to  the 
jftctitatieu  suit  between  Mr.  Herrey  and  the 
lady  atthe  bar,  and  yet  are  interested,  if  it  is  a 
crime  to  marry  a  second  husband  whilst  the 
first  is  living ;  or,  in  other  terms,  to  enquire 
why  a  sentence  of  iaotitation  of  all  sentences 
sbonld  be  so  highly  distinguished  on  account  of 
ito  worth  and  stability,  as  to  be  hekl  forth  as 
ftn  ezoeptiofi  to  tbe  general  rule,  and  as  the 
only  spMsies  of  seuteftce  wbicb  ought  to  he  so 
iftvenfed  and  hoiiouiud  by  being  regarded  as 
eonoinsive. 

Thai  tbe  proceedings  ift  tbe  Eodeslastieal 
Courl  are  often  rather  of  longer  duralioii  than 
oould  be  wiahed,  is  aoft  Io  be  denied ;  and  that 
this  priaeipaUy  arises  fVosa  the  number  of  pes- 
fliUe  appeab  under  particular  cireumstances 
froHi  the  first  bearing  of  a  cause  to  ucbat  is 
Ifeutral  cases  may  be  Isrmed  the  last»  is  equally 
true. 

When  a  sentence  [fov  esaosp)e]  given'  in  a 
I  of  jactitation,  in  which  marriage  was  at 
Uhe  stages  of  ap- 


ismte,  baa  passed  through  all 
jMal,  the  cause  b  still  liable  to  be  opened  dt 
Hon  in- favour  of  matrimony,  as  if  noibiog  had 
been  done.  Was  this  possible  prolixity  of  prti- 
qeeding,  and  were  these  oppertuDities  of  ap- 
pealing, an  impediment  and  aafeguard  against 
ooilysisn  (as  one  of  the  doctors  has  gravely  al- 
Icgad  them  to  be)  I  do  not  deny  that  a  cause 
of  jactitation  roust  of  all  causes  stand  fairest  to 
bo  the  most  immaculate  and  roost  free  from 
tiM  stain -of  fraud.  But,  when  it  answers  the 
purpose  of  parties  10  collude,  is  it  to  be  pre- 
■nuaed  that  those^  who  coujd  begin  a  cauae  coW 
Ittsively,  would  scruple  to  eanry  it  on  from  one 
oourt  to  another,  till  they  came  to  the  Md  of 
tbeir  joamey,  if  it  was  necessary  so  to  do  to 
obtain  tbeir  end?  Tbe  truth  boyrever  is,  tbst 
■nuful' appeals  aiw  not  absslutely  n< 
«od  that,  when  there  is  coHusisn  ia 
tiMrokeilbcr  no  appeal|  or  an.. 
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Qu|]r«  wlw^  ii  «l««ya  subduct^  within  a  c.^ 
venianttims;  and  tbe  gentler9sa  best  know, 
wbetbar  an  appeal  from  the  sentance  relied  oa 
in  tbe  prsssot  esse  was  suMucted  or  not  A 
sentaoce  in  jactitatjoo  pronounced  in  disfavour 
ol'  sMtrimooy  is  defined  to  be  transitory,  and 
not  final ;  and  tbisd^liQition  seeois  to  b«  found- 
ed, as  absurdities  sometimes  are,  on  a  tooet  o( 
rel^oo,  Tbe  religion  1  mean  is  that,  which 
after  baviag  been  received  io  ibis  kingdom  fivr 
a  long  series  of  yeprs,  w«b  afterwards  snd  now 
is  with  resson  protested  agaio«t«  In  this  re* 
ligioo  it  is  maintained,  among  other  ooodemned 
doctrines,  that  marriage  if  a  sacrament,  and 
not  to  be  dissolved:  and  although  it  yearly 
amounts  to  a  certainty,  that  tbe  rites  of  uiatri** 
mony  are  not  now  quito  so  atrictly  regarded  vik 
England  9»  tbey  have  been  bereto^ire,  and  thai 
bis  majesty's  sul^ts  of  almoat  every  deserip* 
Uon,  from  the  lowest  to  tbe  highest, .  bavo 
shewed  an  utUr  abhorrence  of  this  doctrine  of 
the  church  of  Rome  ;  yet  it  is  not  to  be  woo* 
dered  at,  that  the  ancient  canonists,  who  wero 
to  a  man  of  the  religion  I  have  just  mentioned, 
and  bad  tbe  framing  of  tbe  code  eoclesiastiesi, 
should  so  fabricate  or  bend  the  law,  as  to  reun 
der  it  the  support  of  marriage  by  every  pomi- 
Ue  method, and  should  lay  itdownas  a  roa«m» 
that  a  sentence  in  a  marriage  cause  should 
uever,  in  their  langua«re,  pass  into  rfmjudi-i 
Katam^  or  become  a  final  judgment,  but  b% 
eternally  open  and  liable  to  revision  and  revor«* 
sal,  notwithstanding  it  may  have  been  esta- 
blished b^  appeal  upon  appeal,  and  even  bv  tbo 
judges  ol  the  oomeaon  law  in  a  court  of  Dele- 
gates under  tbe  king's  special  commission,  aud 
afterwards  by  tbe  lord-obanseUor,  who  ma^ 
have  refused  a  commissioB  of  review.  Clarke's 
Praiis,  tiUe  S06. 

To  render  ibe  privilege  of  a  jaditoliou  causey 
io  which  the  proof  of  marriage  has  been  at- 
tomptod  but  not  perfected,  still  move  extooeive^ 
tbe  general  safeguard  against  perjury  has  beon 
entirely  taken  away  in  this  species  ol'  suit ;  lor 
the  publication  of  tbe  depositions  is  no  obstsein 
to  fresh  exsasinations,  and  new  witneasee  qiay 
eontinually  be  admitted  in  lavottr  of  matrimony* 
even  after 4be  fbroMr  depositions  have  beeo  in- 
spected, and  without  any  proof  saade  that  suoli 
witnesses  are  lately  come  to  the  kaowledgu  oi 
the  producer ;  which  ia  a  proof  expected  auA 
required  jn  all  other  causes  wbatover,  and  ft 
rul^  never  departed  from. 

Clarke,  io  bis  book  of  Preolice,  is  express  to 
this  purpose,  and  uses  ibe  fbltowing  words: 
*«  licet  generaliter  noa  admijUiuitor  testes  post 
publicatifmem,  admlttuatur  taiuea  in  caus4. 
matrimoniali  sine  jurameote,  quod  testes  no^ 
viter  ad  notitiam  pervenerunt."  Tit  905.  It. 
is  allowed  too  in  this  species  of  cause,  that  not 
only  the  parly  silenced,  but  that  any  other  psr^ 
son,  interested  to  estabUsb  the  matrimony,  may 
take  up  the  cause  in  the  state  in  which  it  was 
left  in  the  same  court,  and  proceed,  as  I  appre- 
hend, in  another  court,  and  invocate  or  fnato 
the  pvoceedings. 

The  '  pars  oilida,'  or  liefbiidaiit^  is  uiaaaft^ 
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liberty  to  go  into  another  court  in  a  new  ma* 
trimonial  cause ;  as  for  example,  in  a  cause  of 
lestitotion  of  conjugfal  rights:  <  licere  parti  ci- 
'« tatse  aat  in  eodem  jadicio,  aot  coram  alio  ju- 
<  dice  (aon  obstante  quod  citatio  emana? it  in 

*  ctnuk  jactttationis)  contra  actorem  instituere 

*  causam  matrimonialero.'  See  Clarke's  Praxis, 
tit.  195.  «05, 

This  ambulatory,  indeterminate,  state  of  a 
ientence  in  jactitation  must  certainly,  in  the 
apprehension  of  any  man  not  a  lawyer,  be  a 
▼ery  improper  circumstance  to  be  urged  in  or- 
der to  render  this  species  of  sentence  given  in 
one  cause  an  absolute  bar  to  proceeding  to  judg- 
ment in  another  cause  of  a  civil  nature,  and 
more  particularly  to  make  it  a  bar  in  a  cause 
of  a  criminal  nature  in  another  kind  of  juris- 
diction. Taking  things  therelj^re  as  they  are, 
and  having  proved  the  lair  respecting  this  ex- 
traordinafy  species  of  sentence  from  the  books 
of  practice  which  describe  it,  can  any  good 
reason  be  assigned  why  such  a  sentence  should 
be  conclusive  io  the  present  case,  and  should 
BOt  be  l-evised  and  revoked,  if  occasion  should 
require  it,  in  the  high  court  before  which  we 
BOW  are  ? 

'  This  sentence  never  passes  into  a  rem  judi" 
tatam,  or  final  judgment — it  is  subject  to  be 
revised  in  any  other  court,  having  jurisdiction, 
than  that  in  which  it  was  first  given.  Tlie  act 
of  James  1,  by  which  the  finarrying  of  a  second 
husband  or  second  wife,  whilst  the  first  U  liv- 
ing, is  made  felony,  has,  by  creating;  the  felony, 
Jitaioly  transferred  that  branch  of  the  ecclesias- 
tical jurisdiction,  which  before  punished  poly- 
gamy, to  those  courts  where  criminals  are 
tried ;  and  to  remove  even  the  appearance  of 
any  difficulty  which  might  have  arisen  on  the 
right  of  the  prosecutor  to  ofier  the  sentence, 
the  counsel  for  the  lady  have  themselves  de- 
sired leave  on  her  part  to  bring  it  before  the 
court,  and  have  actually  introduced  it :  can  it 
therefore  be  possible  that  this  high  court  should 
not  think  themselves  authorized  by  a  com<» 
plete  jurisdiction  in  every  respect,  spiritual  as 
well  as  temporal,  to  give  the  prosecutor,  on 
the  part  of  the  crown  and  of  the  public,  the 
liberty,  under  all  the  circumstances  of  this 
case,  of  offering  a  proof  of  the  nullity  of  the 
sentence,  by  pointing  out  from  the  proceedings 
themselves,  if  necessity  should  require  it,  the 
marks  of  fraud  with  which  they  abound ;  or, 
what  is  rather  to  be  expected,  to  give  the  pro- 
secutor the  liberty  of  adducing  evidence  m  a 
more  direct  manner,  both  oral  and  instru- 
mental, to  prove  the  marriage  of  the  lady  at 
the  bar  with  Mr.  Hervey,  the  prssent  earl  of 
Bristol ;  by  which  the  collusive  proceedings 
before  the  Ecclesiastical  Court,  and  the  truth 
of  the'principal  accusation,  will  at  one  and  the 
same  time  be  plainly  demonstrated  P 

Lord  President  of  the  Council  My  lords,  I 
move  your  lordships  to  adjourn  (o  the  Cham- 
ber of  Parliao^nt. — Lords.  Ay,  ay. 

Lord  High  Steward,  This  House  ta  adji 
•ill»  the  Chamber  of  FarliMiinit 
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The  Lords  and  others  returned  io  the  Cham- 
ber of  Parliament  in  ihe  aatno  order  they  came 
down ;  and  the  House;  being  thus  resumed, 
resolved  to  proceed  further  in  the  Trial  of  Eli- 
zabeth duchess  dowager  of  Kingston,  in  West- 
minster-hall, on  Friday  nei^t,  al  ten  o'ctock  in 
the  morning. 


Th£  Tuird  Dat. 

Frid^,  April  19- 

The  Lords  and  others  came  from  th^  Cham- 
ber of  Parliament  in  the  same  order  as  on 
Tuesday ;  and  the  Peers  being  seated,  and  tbo 
Lord  Eugh  Steward  in  bis  chair, 

Lord  High  Steward,  My  lords,  the  House  is 
resumed.  J^  it  your  lordships*  pleasure  the 
judges  may  be  coiKered  f*^ Lords,  Ay^  ay. 

Then  the  Serjeant  at  Arms  made  procia-' 
mation  for  silence ;  and  the  duchess  of  EJng- 
ston  was  conducted  to  the  bar. 


Wallace,  you  may  proceed 


L.H.S.    Mr. 
'  with  your  reply. 

Mr.  Wallace,  My  lords,  1  most  bespeak  your 
lordships'  indulgence  to  examine  and  discuss 
the  great  variety  of  arguments  and  considera- 
tions, which  the  counsel  on  the  part  of  the 
prosecution  have  thought  proper  to  enter  into, 
and  submit  to  your  lordships.  I  ought  in  the- 
first  place  to  take  some  notice  of  the  charge  of 
novelty  imputed  to  myself,  tfnd  tho^e  who  as- 
sist me,  in  the  attempt  to  introduce  the  sen- 
tenoe  oif  the  Ecdesiasttcel  Court,  before  tKe 
cause  has  been  opened,  or  the  evidence  on  the» 
part  of  theproseeoiieb  stated  to  your  lordships. 

Jt  might  perhaps  be  thought  a  sufficient 
answer  to  observe,  that  no  indictment  ever  yet 
has  been  preferred  on  this  statute,  where  tkie 
Ecdesiastidtl  Court  had  given  a  senteoee  upon 
the  subject.  The  prosecutor  of  this  indiclnaent 
has  had  the  boldness  to  set  at  defiance  the  pro- 
ceedings in  the  Ecclesiastical  Court;  and,  in 
direct'  oppositicm  to  e  senteoee  proaeanced 
there,  to  prefer  in  a  court  of  criminal  jurisdie- 
tron  a  diargeof  fetony  ;  fur  althpugb  criminal 
prosecutions  are  and  must  be  in  the  name  of 
the  crown,  yet  in  both  cases  they  ace  carried 
on  by  private  iodividuals  \  and  your  lordships 
particularly  know,  jn  the  present  case,  there  is 
a  private  prosecutor,  and  one  who  might  have 
applied  on  theaoore  of  interest  to  the  Eeole* 
siastical  Court,  to  have  had  ihat  sentenee  re- 
examined. 

With  respect  to  the  novelty  of  the  proceed- 
ings, the  counsel  for  the  noble  lady  at  ^e  bar 
would  have  found  themselves  standing  much; 
in  need  of  your  lordships'  pardon,  if  tht^  l|ad> 
not  interposed  the  sentence  at  the  time  it  was 
ofiered.  If  they  had  permitted  a^  cause  of  this 
kind  to  have  proceeded  into  evidence,  (wbicb^ 
from  the  acoonnts  we  have  heard,  is  to  be  hnd^ 
before  the  "Court  by  a  number  of  witnesses^ 
and  of  course  must  hajre  taken  up  your  lonl-> 
ships  many  days.iu  the  examination),  end  i  ^ 
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all,  the  sftiknce  hail  been  prodiiced  and  at- 
teoikd  with  the  effect  wiiicfi  ive  hope  it  .will 
have,  what  wauld  have  been  the  sitaation  of 
coiinael,  who  had  suffered  fo  nucb  of  yOnr 
lordships'  time  to  have  been  mis-spent  in  the 
examination  of  parole  evidence  to  facts  which 
coold  not  be  admitted  against  the  decbion  of- 
fered to  your  lordships  ? 

fiat  in  troth  it  is  not  new  in  practice :  the 
«ase  alluded  to  is  not  ooljr,  as  it  bad  been  term- 
ed, a  colour,  but  a  justification  for  what  has 
been  done.  It  is  trne,  it  was  an  ejectment, 
which  the  gentlemen  have  properlT  called  a 
fictitious  proceeding.  It  was  for  that  reason 
the  sentence  was  not  interposed,  till  the  evi- 
dence was  opened;  for  till  then  the  defendant 
is  ignorant  in  what  manner  the  plaintiff  intends 
to  make  out  his  claim :  but  as  soon  as  it  was 
stated,  that  he  derived  through  a  marriaffe, 
which  had  been  examined  and  decided  in  the 
Ecdesiastical  Court,  the  counsel  immediately, 
without  suffering  evidence  to  be  given,  inter* 
posed  the  sentence.  In  this  case  there  is  no 
4}ecaaioii  to  wait  for  the  opening  of  counsel ; 
for  npon  the  face  of  the  indictment  the  sup- 
posed marriage  with  Mr.  Hervey  is  stated  as 
the  ground  of  the  offence :  the  crime  in  the  in- 
dictment charged  is  a  marriage  with  his  grace 
the  duke  of  Kingston,  during  the  life  of  Mr. 
Hervey,  to  whom  the  noble  prisoner  at  the  Imr 
is  alleged  to  have  been  before  married ;  and 
consequently  npon  the  validity  of  that  marriage 
the  i|oeslion  depends.  The  miirriage  with  the 
duke  of  Kingston  waa. notorious  in  the  face  of 
the  church,  under  the  sanction  of  a  licence 
from  the  archbishop  of  Canterbury,  and  in  the 
presence  of  many  witnesses.  The  supposed 
marriage  with  Mr.  Hervey  was  the  sole  qnes- 
tion  in  Uie  Ecclesiastical  Court :  that  court  has 
decided  against  it ;  and  os  long  as  that  senteuce 
remains  in  force,  the  relation  of  the  parties  as 
husband  and  wile  is  at  least  suspended,  if  not 
absolutely  gone. 

The  practice  every  day,  where  one  is  in  pos- 
session under  a  fine,  and  no  claim  has  been 
inade  for  five  years,  is  to  interpose  it  imme- 
diately. I  ventured  to  do  it  not  long  ago  in 
the  oourt  of  King's -bench  at  a  trial  at  bar  where 
the  cUitmant  came  ont  of  Wales  with  as  long 
a  pedigree  as  that  country  could  furnish.  When 
1  heard  it  stated,  and  understanding  that  a  great 
number  of  witnesses  must  be  called  to  support 
it,  I  offered  the  fioe  ,to  the  court,  before  a  wit- 
ness was  called ;  which  iostantly  put  an  end 
to  the  cause.  1  did  not  bv  that  incur  any  cen- 
sure from  the  courtj  or  blame  from  the  coun- 
sel. 1  thought  myself  called  upon  in  dotv  to 
inform  the  court  of  it ;  and  a  cause,  which 
would  have  lasted  three  or  four  days,  was  ended 
io  les9  than  ten  minutes. 

I  trust,  a  conduct  designed  to  prevent  your 
lime  being  mis-spent  upou  a  fruitless  enquiry, 
(for  whatever  should  be  the  result,  yet  this  sen- 
tence, if  it  has  the  effect  we  contend  for,  must 
render  it  totally  nugatory  and  immaterial)  will 
not  be  the  subject  of  your  lordships'  aoimad- 
version*  . , 


Bnohgh,  1  hope,  ban  been  said  in  defence  of 
the  attempt  against  the  charge  of  novelty; 
but  an  observatwn  was  made,  to  create  a  pre- 

C'ice  against  the  case  of  the  noble  lady  at  the 
,  from  tlie  conduct  of  her  counsel  m  this 
stage  of  the  proceedings  to  prevent  an  ezaini- 
natiob  of  witQesses»  as  a  pronf  of  their  opinion 
upon  the  merite  of  the  cause.  God  forbid  that 
any  impression  should  be  made  against  th^ 
noble  prisoner  at  the  bar  from  the  condnct  of 
her  counsel !  Your  lordships  know,  that  in  the 
forms  of  proceeding  she  niOst  throw  herself 
npon  her  counsel,  and  submit  to  their  mansge- 
ment ;  and  no  mistake  of  theirs  will,  I  trust, 
ever  turn  to  her  prejudice.)  1  feel  a  happiness 
ill  speaking  to  a  oourt  incapable  of  receiving 
impressions  from  an  insinuation  of  that  kind. 

An  observation  was  made  upon  the  form  of 
the  sentence,  which  seemed  to  strike  many  of 
your  lordships,  that  as  far  as  it  appeared  to  the 
Ecclesiastical  Court,  the  parties  were  free  frooa 
all  matrimonial  contracts  and  espousals;  nsk 
positively  that  they  were  so;,  and  therefore  as 
far  as  the  evidence  went  in  that  court,  and  no 
farther,  ought  the  sentence  to  be  regarded. 
Your  lordships  have  heard  from  those  that 
practise  in  the  courts  of  *  ecclesiastical  law, 
from  the  counsel  on  both  sides  of  that  descrip- 
tion, that  it  is  the  constant  uniform  method  of 
drawii)g  up  sentences  in  eauses  of  this  kind  ; 
that  it  is  a  senteuce  of  validity  ;  that  it  is  con- 
sidered by  them  ns  such  ;  but  that  it  is  open  to 
further  proceedings  in  that  cdurt ;  that  it  falls 
within  the  maxim  which  was  cited  to  your 
lordships  upon  the  other  side,  which  is  not  de- 
nied here,  but  admitted,  nay  mentioned  in  the 
very  opening  of  this  business,  that  '  sententia 
contra  matrrmonium  nunauam  transit  in  rem 
judicatam  V  this  sentence,  being  against  a  mar- 
riage, never  passes  into  a  definitive  judgment  of 
that  court:  but  does  Jt  follow,  l>ecause  it  is 
open  to  further  examination,  because  other 
suits  may  be  iustituted  which  may  contradict 
this  sentence,  that  whilst  it  remains  unim- 
peacbed,  till  other  suits  are  iustiiuled,  and  till  a 
different  judgment  Is  given,  that  the  sentence 
has  no  effect ;  that  it  is  the  words  of  the  judge, 
without  having  any  sort  of  ^consequence  at- 
tending them  P 

My  lords,  it  is  too  ridiculous  to  suppose  m 
snit  instituted'iu  the  Ecclesiastical  Court,  where 
the  prosecutor  of  the  suit  (or  the  promoter,  in 
the  language  of  that  court)  has  obtained  the 
sentence  oft  the  court  in  his  ftavour,  that  it  means 
nothing  at  all ;  that  it  is  mere  waste  paper  ; 
that  he  might  as  well  never  have  commenced 
the  suit.  Is  it  possible,  In  a  country  where 
the  least  idea  of  jdstice  prevails,  that  this  should 
be  the  case  P  On  the  contrary,  the  sentence  of 
every  court  of  competent  jurisdiction  has  been 
consid)ered  in  the  same,  and  every  other  court 
where  it  has  become  the  subject  of  deliate,  till 
impeached,  set  aside,  reversed,  or  repealed  by 
the  court  that  gave  the  sentence,  or  by  the  au- 
thority of  a  court  of  appellant  jurisdiction,  to  be 
conclusive. 

Your  lordships  have  heard  frsia  the  doctom 
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•r the  oiVil  law  tto  ctfcnl  0f  m  MDteoct  i*  %  suit 
of jMtitetkm  of  iDftrm^.  1  took  Ibe  Kb«tT  of 
oiatNi^  10  your  UiriMii|»  mm  euct  roferrio^^ 
whOM  tlie  Mino  ikittriiie  ImmT  booii  adopted  by 
tbo  j«dg«s  of  the  ooOMiioa  law,  and  eoottaatly 
moted  upofi  without  aa  cKoapUon.  The  pro- 
wilding  ia  not^  as  has  baea  oootended,  to  the 
nature  ot*  an  action  for  worda  ot  of  tlander ;  it 
Imu  ^or  been  inatitutod  upon  tome  serious 
I  of  marriagt,  wUeh  calls  upon  the  party 


I  HMrnag e  whh  him  F  i  b^- 
oold  at  least  create  a  pause 


ibranazpl 

WooM  it  bo  no  abjection  with  a  lady  to  a 
gantleoian  Pi^yhif^  bis  addrassss  to  her,  that 
aoaaebody  etaimed  a 
liore,  my  lords,  it  woold 
in  the  treaty,  if  it  did  not  absolutely  put  an  end 
to  it.  He  certainly  wosAd  bs  called  upon  by 
the  lady  or  her  friends  to  satisfy  them,  that  there 
did  not  exist  n  ^aod  far  such'  report.  There 
is  no  Isgal  ooarse  to  be  taken,  but  by  com- 
ffsenda^  a  suit  of  jactitation  in  the  Ecclestas- 
tSoal  Conn.  The  nroceedin^  calls  in  form 
«pon  the  party  who  has  made  the  claim  to  jus- 
tify it«  If  a  marriage  be  insisted  on,  the  par- 
tiss  histantly  change  sitnations ;  the  defendant 
becomes  tHe  plaintiff  or  actor,  and  the  original 
plaintiff  becomes  the  defendant,  and  is  Mlled 
upon  to  answer  that  claim  made  in  the  Eecle^ 
aiastical  Court  of  marriage,  not  onSy  to  answer 
it  in  form,  bnt  upon  oath ;  the  original  plaintiff 
is  obliged  on  oath  to  declare,  whether  toe  alle- 
gations of  the  party  respecting  the  marriage 
are  true  or  fhlso.  The  proofs  are  first  made  by 
the  perty  insisting  upon  the  marriage;  and 
the  judge  gires  senteooe  upon  them.  The  suit 
in  truth  becomes;  and  is  admitted  by  the 
learned  doctor  on  the  other  side  to  be,  to  all  in- 
tents and  iHirposes,  a  matrimonal  cause ;  and 
the  judgment  is  upon  the  ralidity  and  lawful- 
ness of  the  marriage.  Tn  that  light  the  pro- 
ceeding in  the  ecclesiastical  courts  has  erer 
been  receifed  and  treated. 

But  supnoso  the  sentence  has  been  receited 
'  and  considered  as  conclusive  evidence,  it  is 
contended  by  the  counsel  for  the  prosecution  to 
be  only  in  particular  cases,  namely,  where  the 
person  against  whom  the  sentence  has  been 
tfivent  or  one  deriving  under  such  person,  has 
been  a  party  in  the  suit,  in  whidi  the  sentence 
has  been  offered  in  evidence ;  which  is  not  the 
present  case,  as  the  crown  was  no  party  to  the 
auit  in  the  Ecclesiastical  Court. 

The  distinction  may  be  thought  iogenious 
,  and  plausible ;  bnt  there  is  no  foondation  in  low 
to  sup|)ort  it.  In  the  great  number  of  autho- 
rities cited  to  your  lordships,  there  is  not  the 
least  hint  of  such  a  distinction :  the  rule  is  laid 
down  in  the  most  general  terms,  and  without 
an  exception,  in  the  case  of  HatfieM  and  Hat- 
field before  the  House  of  Lords.  The  person 
against  whom  the  sentence  was  given  in  e? i- 
dence,  was  not  a  party,  nor  claimed  under  any 
party,  to  the  suit  in  the  Ecclesiastical  Court 

No  notice  was  taken  of  another  case  which 
1  mentioned  to  your  lordships,  where  the  per- 
son against  whom  the  sentence  wss  given  in 
•videnco  waa  no  party  to  the  proeoedhigs  in  the 


BccMastioai  Court,  tt  wis  an  aetioB  againat 
Mr.  Thomas  Hervey  for  a  ddbt. contracted  by 
Ms  will*.  Mr.  Hervey  had  a  judgment  in  that 
suit  against  him:  but  in  a  suneqoent  suit, 
after  a  proceeding  bed  in  the  Ecclesiaattcal 
Court,  in  which  it  was  declared  that  Mr.  Her" 
vny,  aa  far  as  appeared  to  the  oiHwt,  was  free 
from  all  matrimonial  contracU  ( jnst  as  it  ia  in 
the  present  case)  the  aonlence  was  received  as 
conclusive  evidence  upon  the  faoC  of  tbo  omr- 
riage,  and  defeated  the  plaintiff. 

I  am  not  contending  that  ouch  senlsncea  are 
to  be  used  as  instruments  of  frauds  upon  credi<» 
tors.  No ;  if  there  is  no  real  aaarriage,  but  a 
man  holds  out  to  the  world  a  woman  for  his 
wifb,  and  she  gets  a  credit  0|Min  that  acorn,  he 
shall  never  ha  permitted  to  say  they  are  not 
married:  yet  where  the  persons  live  separate, 
where  no  act  of  his  gives  a  countenance  to  the 
demand,  there  a  creditor  trusts  the  wifeopon 
the  ground  of  a  legal  marriage ;  there  the  £c» 
clesiastical  Court  deciding  upon  thb  marriage 
la  conclnsive  evidence.  That  case  waa  ae- 
qoiesced  m ;  no  application  waa  made  to  the 
court ;  and  I  believe  all  that  heard  it  approved 
of  the  decision. 

A  learned  friend  of  mine  on  the  other  aide, 
afler/he  had  as  I  thought  closed  his  argument 
and  sat  down,  rose  again  to  mention  a  case  to 
your  lordships  of  Crutchley  and  Robina. 

It  must  have  struck  him  that  it  wonid  appear 
a  little  extraordinary,  after  so  full  a/diacus- 
sion,  no  case  find  been  cited  lo  your  lordships 
to  warrant  or  give  a  colour  to  the  distinction 
attempted. 

That  case,  when  stated,  and  the  reasons 
given  by  the  Court  which  pronounced  the 
judgment  considered,  will  appear  not  to  have 
the  least  application  to  the  present.  It  waa  a 
claim  of  dower  by  Mrs.  Hobms  upon  the  estate 
of  Mr.  Robins  deceased,  in  Staffordshire.  The 
defendsnt  in  that  case,  the  heir  of  Mr.  RobinB, 
pleaded  to  that  claim,  that  she  never  was  law- 
fully fiiarried  to  Mr«  Robins.  The  only  legal 
mode  of  trying  that  fact  is  by  a  certificate  from 
the  bishop  of  the  diocese:  the  pleading  be- 
ttveen  the  parties  is  brought  to  an  issue ;  it 
is  the  ofRee  of  the  Court  to  direct  a  writ  to 
the  bishop  to  certifv  whether  there  was  n 
marriage  or  not ;  and  upon  the  certificate  the 
judgment  is  given,  liistesd  of  suffering  the 
Court  to  issue  a  writ  to  the  bishop,  Mrs.' Robina 
replied  to  that  plea  a  sentence  in  the  ficclesiaa* 
tical  Court,  in  a  suit  wherein  she  was  bf  the 
judgment  of  that  court  pronouAced  the  wife  of 
Mr.  Robirts ;  the  defendant  put  in  a  demurrer, 
insisting  the  replication  wss  not  admissible: 
and  that  was  the  question  before  the  conrt  of 
Common  Pleas. 

Did  the  court  of  Coitomon  Pleas  decide,  that 
such  a  semenoe  hi  not  evidence?  No:  the 
conrt  of  Common  Pleas  determined,  that  by 
hiw  they  could  receireno  other  evidence  of  thn 
fact  than  the  bishop's  cettificbte ;  it  was  thn 
sola  proof  which  the  law  in  that  particolar 
caae  has  required  for  the  decision' of  ttie  einse, 
and  they  could  not  depart  from  it.    Bnt  they 
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weot  farther  ia  th>t  cause:  they  told  Mrt. 
Robins  that  llie  sentence,  though  it  cooUl  not 
be  received  there,  might  be  laid  before  the 
bishop,  who  w^as  to  certify  to  them  the  mar* 
riage.  That  is  the  language  of  the  court  of 
Common  Pleas  u)>on  the  cuie:  the  bishop 
must  certify  the  marriage ;  the  sentence  must 
be  laid  before  him,  and  not  before  this  Court. 
XMd  the  court  of  Common  Pleas  decide,  as  con- 
tended, that  it  was  no  evidence?  No  such 
thing  is  to  be  found  in  the  case.  All  the  Court 
did,  or  meant  to  do,  was  to  inform  the  plaintiff, 
that  she  bad  mistaken  the  time  and  place  to 
make  use  of  that  evidence ;  that  the  law  had  In 
that  case  appointed  a  certain  S|)ecific  proof  to 
be  given  to  the  Court,  and  they  could  receive 
so  other :  the  bishop,  who  was  to  examine  into 
the  matter,  might  or  might  not  be  concluded 
by  the  sentence ;  the  Court  must  be  determined 
hy  his  certificate. . 

My  lords,  if  the  bishop  had  rejected  the  sen- 
tence, he  would  have  done  what  no  bishop  ever 
did  before ;  yet  the  Court  must  be  ooucluded  by 
bis  certificate ;  they  couM  not  examine  into 
'the  proofs :  nay,  if  the  bishop  by  fraud  had 
certified  a  marni«e,  tbe  Court  would  have 
been  concluded.  So  much  for  that  case  which 
bas  been  cited ;  and  which  is  the  only  case  the 
industry  of  the  gentlemen  on  the  other  side 
could  produce  upon  this  part  of  the  argument. 

Your  lordships  have  been  told,  that  by  tbe 
gCBeral  rules  of  evidence  in  civil  cases,  no  sen- 
tence or  judgment  can  be  received,  unless  in  a 
catuse  between  the  same  parties,  or  who  derive 
under  them.  The  candour  of  the  gentlemen 
on  the  other  side  has  admitted  two  exceptions 
to  tbe  rule:  first,  sentences  or  judgments 
where  tbe  proceeding  is  tn  rem ;  and  secondly, 
•in  causes  where  the  Court  has  exclusive  ju- 
risdiction. 

I  will  not  state  to  your  lordships  other  ex- 
ceptions to  the  rule ;  the  two  admitted  aresufiB- 
cient ;  the  present  case  falls  within  both  excep- 
tions, though  either  would  be  enough. 

In  tbe  first  place,  it  is  a  proceeding  tn  rem  ; 
marriage  or  no  marriage  is  the  point  to  be  de- 
termined. It  does  not  come  collaterally  or 
Incidentally,  but  directly,  in  question ;  and  tbe 
decision  of  which  was  the  sole  object  of  the 


In  the  next  place  it  is  a  sentence  of  a  court 
having  exclusive  jurisdiction  upon  the  sub- 
ject. It  is  admitted  that  the  Ecclesiastical 
Courts  have  exdusiTC  jurisdictions  in  probates 
of  wills,  in  all  testamentary  disputes  respecting 
fwiional  estates ;  and  having  decided  the  qnes- 
tioo,«  whether  right  or  wrong,  upon  true  or 
upon  false  groui^s,  it  is  not  competent  to  any 
other  court,  unless  in  a  legal  way  by  appeal, 
to  enter  into  the  matter ;  but  faith  and  credit  is 
to  be  given  to  the  decision  of  the  £eclesiastical 
Ckrnrt.  It  is  also  admitted,  that,  till  the  statute 
upon  which  the  present  indictment  is  founded, 
the  Ecclesiastical  Courts  had  the  sole  and  ex- 
clusive^urisdictbn  ia  matrimonial  oauies. 

But  It  ia  contended,  that  a  ooncurrent  juris- 
diction ia  given  by  this  act  ta  the  king's  tem- 
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poral  courts :  where  is  the  ground  of  this  notion 
to  be  found  ?  Was  it  tbe  intention  uf  the  legis- 
lature to  give  to  the  temporal  courts  a  concur- 
rent jurisdiction  with  the  ecclesiastical  P  Tbe 
intention  roust  be  collected  from  the  act  itseIC 
In  my  own  apprehi-nsion,  nothing  is  more  clear 
than  that  the  legislature,  at  the  time  of  passing 
this  act,  meant  to  guard  and  secure  the  juris- 
diction of  the  eccle«iaslical  courts  against  in- 
novation from  tbe  temporal. 

The  act  is  general ;  that  whoever  shall  marry 
a  second  hasband  or  wife,  living  the  former, 
shall  be  deemed  a  feloo,  and  suffer  the  paioa 
of  death.  Yet  that  general  enacting  clause  Is 
restrained  by  a  proviso,  which  demonstrates 
the  intention  of  the  legislature,  that  the  pro- 
ceedings in  ecclesiastical  courts  should  re- 
main untouched,  and  the  temporal  courts  have 
no  jurisdiction  in  the  case.  Tbe  exception  runs 
thus : — *  Nothing  herein  contained  shall  extend 
to  any  person  or  persons,  that  shall  at  ftny  time 
of  SUCH  msrriage  be  divorced  by  any  sentence 
had  or  shall  be  hereafter  had  in  ecclesiastical 
courts ;  nor  to  any  person  or  persons—* 

These  provisions  shew  an  anxiety  in  the  le- 
gislature to  preserve  tbe  privilege  of  the  Ec- 
clesiastical Court,  and  save  their  judgments 
from  an  examination  ;  and  so  far  from  giving 
a  jurisdiction  to  the  temporal  courts  in  such 
cases,  the  act  expressly  declares,  that  where 
the  ecclesiastical  courts  have  given  a  decision, 
the  temporal  courts  must  stop.  The  case  is 
not  within  the  law  ;  it  is  not  permitted  to  be 
examined  into.— It  is  pretty  extraordinary  that 
history  gives  no  account  of  this  act,  or  the  im- 
mediate occasion  for  paiisiog  it.  The  preamble 
states,  <  that  evil  disposed  persons  being  married, 
run  out  of  one  county  into  another,  to  places 
where  they  are  not  known,  and  marry  there.' 
If  this  was  the  evil  meant  to  be  redressed,  the 
case  of  a  person  of  rank,  obtaining  a  sentence 
in  the  Ecclesiastical  Court,  and  acting  under 
the  faith  of  it,  can  never  fall  within  the  descrip^ 
tion  in  the  act. 

The  Journals  o^  neither  House  furnish  any 
lights  upon  this  subject.  The  act  was  brought 
into  the  House  of  Commons  in  April,  received 
some  amendments  in  a  committee  there,  and 
sent  to  the  House  of  Lords :,  it  there  also  re- 
ceived amendments ;  and  was  returned  to  the 
House  of  Commons  again  in  June:  but  what 
the  amendments  were,  or  whether  the  provisoes 
were  inserted  by  the  guardians  of  the  rights  of 
the  church,  as  is  most  probable,  or  came  from 
the  House  of  Commons,  cannot  be  discovered. 
Suppose  a  sentence  of  divorce  pronounced  in 
the  Ecclesiastical  Court ;  would  it  be  permitted 
to  any  court,  under  pretence  of  fraud,  to  exa- 
mine for  the  purpose  of  making  the  parties 
criminals,  when  the  act  has  declared  such  a 
sentence  sha)l  not  be  meddled  with ;  and  the 
parties  under  such  sentebces  are  excepted  ia 
terms  out  of  the  act? 

Where  a  sentence  of  nullity  of  marriage  if 
given,  it  is  equally  open  to  future  examination 
in  the  ecelesiastical  courts  with  a  sentence  of 
jactitation.    If  this  be  doubted,  jrour  lordships, 
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from  tbetbilities  and  intefp-ity  of  the  gentlemen 
who  assist  us;  thoagb  counsel  in  the  cause,  will 
receive  8ati»«factory  information. 

A  sentence  of  nullity  of  marriage  is  excepted ' 
by  the  i^ords  of  the  act :  and  would  it  not  seem 
extremely  inconsistent  and  harsh,  that,  where 
ft  msrriage  is  doubtful,  and  the  ecclesiastical 
courts  have  declared  it  null,  neither  party  can 

\>y  a  subsequent  marriage  be  in  the  predicament 
of  a  "felon;  and  yet  a  person,  who  is  by  the 
sentence  of  that  court  declared  never  to  have 
been  married  ^t  all,  and  to  be  free  from  all  ma- 
trimonial espeusals,  is  to  be  a  felon  ?  Such  a 
constructioD  on  A  penal  law  would  be  mon- 
fttrons. 

The  intention  of  the  legislature  is  to  me  as 
clear  as  langfuage  can  mtPke  it,  that  matrimo- 
nial causes  should  be  still  within  the  sole  juris- 
diction of  the  ecclesiastical  courts,  and  that  the 
temporal  courts  should  have  no  authority  to 
examine  intp  their  decisions,  by  declaring,  that 
wheresoever  these  sentences  obtain,  the  party 
marrying  whilst  they  are  in  force,  aball  not  be 

«ft  felon ;  and  yet  the  former  marriage,  if  it 
were  a  legal  one,  is  not  done  away  :  it  is  capa- 
ble of  being  revived^,  and  a  second  marriage 
would  be  null  and  void.  And  upon  another 
proceeding,  if  the  sentence  should  be  in  fiivour 
of  the  marriage,  either  party  may  commence 
ft  suit  for  restitution  of  conjngal  rights ;  Uie 
first  marriap^e  would  be  established,  and  a  se- 
cond marriage,  pending  the  sentence,  void; 
yet  the  party  would  not  be  in  the  predicament 
of  a  felon.    This  b  clear  from  the  act  of  par- 

.  liament ;  and  in  this  sense  yuar  lordships  will 
give  me  leave  to  use  it,  as  shewing  beyond  a 
iiosaibility  of  doubt  the  intention  of  the  legis- 
lature. Where  then  are  the  arguments  we 
have  heard,  that  the  legislature  meant  in  this 
case  to  give  the  common  law  courts  such  con- 

.  current  jurisdiction,  as  to  disregard  the  sen- 
tences  of  the  ecclesiastical  courts  P  Has  the 
legislature  said  soP  Has  not  the  legislature 
•aid  the  contrary  in  express  terms  f  Wherever 
ft  sentence  is  pronounced,  that  person  is  not  to 
be  tried  in  the  temporal  courts.  Is  it  compe- 
tent to  any  temporal  court  P  Is  it  competent  to 
your  lordships,  the  supreme  temporal  court  in 
the  kingilom  P  Awful  and  great  as  this  court 
is,  give  me  leave  to  say,  that  the  rules  of  con- 
struction are  the  same  as  in  the  most  inferior 
court  of  criminal  jurisdiction.  There  is  not 
one  law  for  Peers,  and  another  for  Commons, 
in  this  country :  the  law  is  the  same  for  both ; 
it  opiy  varies  in  the  circumstances  of  the  trial : 
the  evidence  to  prove  the  guilt  or  innocence  of 
tbeparty  is  the  same  in  all. 

There  is  no  doubt,  but  the  temporal  courts 
may  try  marriages  upon  this  act,  where  no 
sentence  has  been  given  in  the  Ecclesiastical 
Court;  as  they  do  erery  day  upon  titles  to 
lands  on  ejectnfents :  but  where  a  sentence  has 
been  obtained  against,  or  in  favour  of,  a  mar- 
riage in  the  Ec^tesiastical  Court,  the  temporal 
courts  are  concluded  by  it. 
^.  The  concurrent  jurisdiction  which  they  con- 

'  ikid  for«  if  1  ODdentand  them  righ^  as  ibis : 
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the  ecclesiasticar  courts,  say  they,  it  is  truet 
have  a  right  to  try  a  marriage ;  but  the  tem- 
poral courts  have  also  a  right  to  try  a  marriage 
under  this  act  of  parliament.-  The  senttnice  of 
the  Ecclesiastical  Court  will  not  satisfy  them; 
they  will  have  the  evidence ;  and  if  the;y  are 
satisfied  with  the  evidence  that  the  ecclesiasti- 
cal courts  have  thought  insufficient,  they  will 
pronounce  the  crime,  and  punish  the  o^^feuder. 
Can  there  be  any  such  position  warranted  by 
the  act  of  parliament  P 

If  the  legislature  could  have  foreseen,  that  in 
any  period  it  'should  enter  into  the  head  of  any 
man  to  set  at  nothing  the  jurisdiction  of  the 
ecclesiastical  courts,  they  could  not  in  mora 
positive  terms  have  guarded  against  it. 

If  the  gentlemen  should  be  able  to  establisli 
a  concurrent  jurisdiction  in  the  ecclesiastical 
and  temporal  courts,  they  then  beg  leave  to 
ftdv^ance  a  step  further,  and  lay  doM  n  a  rule, 
which  they  hope  your  lordships  will  adopt  to 
entitle  them  to  enter  into  evidence,  that  jtidg* 
mentsonly  bind  in  courts  of  concurrent  juris* 
diction,  wnere  they  are  just. 

I  deny  the  rule*in  the  extent  it  has  been  laid 
down .  Have  not  the  courts  of  King's  bench. 
Common  Pleas,  end  Exchequer,  a  concurrent 
jurisdiction  in  civil  causes  P  and  was  it  ever 
heard,  when  a  judgment  of  one  of  the  courts  is 
pleaded  in  another,  that  the  propriety  and  recti- 
tude of  the  judgment  can  be  examined  rotiiP 
Certainty  not :  the  party  is  permitted  only  to 
deny  the  existence  or  the  judgment.  The  case 
of  Sinclair  and  Eraser,*  lately  determined  by 
your  lordships  upon  an  appeal  from  Scotland, 
was  cited  as  an  authority  for  this  purpose ;  in 
which  your  lordships  ruled,  that  a  judgment  in 
the  court  of  Jamaica  should  not  be  enforced 
unless  it  was  just ;  that  is,  if  the  defendant  in 
the  cause  could  shew  it  was  unjust,  no  court 
ought  to  lend  its  aid  to  carry  it  into  execution, 
— My  lords,  nothing  is  more  right  or  just ;  bht 
4loe8  It  apply  to  the  case  before  your  lordships  P 

Wherever  the  aid  of  a  superior  court  is 
wanted  to  give  effect  to  a  judgment  of  an  infe« 
nor  court,  or  of  a  court  which  cannot  cftrry  into 
execution  its  own  judgments,  from  the  parties 
being  locally  out  of  its  jurisdiction,  that  court 
whose  aid  is  prayed  ought  not  to  give  it,  if  the 
defendant  can  shew  the  judgment  to  be  onjuit: 
— ^they  will  give  so  much  credit  to  the  sentence 
of  every  court  as  to  presume  it  right,  unless  the 
defendant  can  shew  the  contrary.    Not  long 


ajgo,  an  application  was  made  to  the  court  of 
&ing*8-bench  to  inforce  the  judp^ment  nf  the 
justices  at  the  quarter-sessions  m  Lancasbtve. 
An  act  of  parliament  passed  for  the  incfosore  of 
a  common.  By  that  act  the  public  roads  are 
directed  to  be  60  feet  wide,  the  common  w^s 
small,  situate  in  a  very  remote  part  of  tho 
country,  where  very  few  people  came  but  thoso 
interested  in  th^  lands,  and  they  thought  thai 
roads  of  less  breadth  wouki  very  well  sofficft 
fbr  thei  occasions  of  the  country;  the  commis- 


*  See  this  Case  cit.  Doitgl.  pp.  4  and  ^^  waA 
in  ft  Note  to  p.  0. 
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Mooen  node^  that  aet  of  MrliameDt  aasiffoctl, 
in  the  name  of  private  roaua,  what  in  truth  bad 
before  been  pnblie,  and  aliotted  half  the  dimen* 
momM  required  by  the  act.  There  waa  an  appli- 
nation  to  the  aeaaiona,  who  had  jurisdiction,  by 
appeal;  and  -  they  orderpd  the  roada  to  he 
opened  to  the  extent  ibe  act  directed :  but  when 
tbey  bad  dooelbat*  they  were  Mi  without  the 
power  ofenferctnif  their  order:  Ibev  could  not 
compel  a  apccific  executioii  of  it.  If  they  had 
proceeded  for  a  contempt  against  the  ooromia- 
ofoaera  by  indictment,  that  would  have  been 
ledioua  and  uncertain :  the  proper  metbtnl  waa 
by  an  application  to  the  supreme  criminal  court 
of  the  kingdom,  in  which  the  superintendance 
of  all  inferior  jurisdictiona  ia  Imlged.  A  man- 
damns  waa  moved  for  in  the  King's- bench,  lo 
enforce  the  judgment  of  the  sessions.  The 
eourt  of  King's- bench  told  those  who  opposed 
the  apjilication,  We  think  ourselvt^  bound  to 
enforce  it,  iioless  yon  can  ahew  it  to  be  ui^just: 
convince  the  court  that  the  sessions  have  done 
wrong,  and  we  will  not  lend  our  aid.  And  on 
tiiat  occasion  a  case  waa  cited  bv  the  Jeamed 
lord  at  the  head  of  the  court,  whioh  happened 
ia  the  time  of  lord  Hardwicke.  Upon  a  decree 
of  the  court  of  Grand  Sessiona  of  Walea,  where 
B  party  had  removed  out  of  the  jurisdiction  of 
Ibat  court,  a  bill  waa  tiled  ki  Ahe  coort  of  Chan- 
€frj  to  enforce  the  decree  of  the  grand  sea- 
aiooa ;  the  defendant  by  bis  answer  insisted, 
tbat  the  decree  was  unjust,  and  ought  not  to  be 
carried  into  eveculion :  k>rd  Hardwicke  waa  of 
opinion,  Ibat  if  the  defendant  could  satisfy  him 
that  the  decree  was  unjuat,  he  would  not  lend 
biaaidiaeaibroeit. 

Do  we«pply  to  your  lordshipa  for  the  akl 
of  tbe  court  to  carry  the  present  sentence  into 
exeeution  ?  No ;  we  ask  no  favour ;  we  de- 
nand  notbing  but  yoor  justice :  we  produce 
tbe  aentence :  we  do  not  ask  for  vour  aasiat* 
ance  to  carry  it  into  execution ;  it  comes  in 
oollateimlly ;  and  in  sncb  cases,,  whether  in  the 
eourta  of  law  or  in  the  courts  of  equity,  the 
aentenoes  of  the  Ecclesiastical  Court  have  been 
ooDstantly  attended  lo  and  been  received  as  con- 
cJosife  evideoee. 

But,  mv  lords,  though  sentences  of  tbe  ec- 
desiaaticaJ  courts  have  been  ever  received  aa 
conclusive  evidence  in  civil  causes,  yet  it  is 
contended,  tbey  are  not  admiasible  in  criminal 
prosecalions.  la  it  the  genius  of  this  country 
to  attend'  more  to  tbe  punishment  of  crimes, 
than  to  the  administration  of  juatice  between 
tbe  partiea  in  civil  Hghts?  Is  the  distinction 
founded  in  good  sense  or  sound  policy,  that 
tbe  senlenoea  of  ecclesiastical  courts  should  not 
onlv  be  received,  but  be  conclusive,  in  one  case, 
and  be  no  evidence  at  all  in  the  other?  Your 
fordabipt  will  expect  very  atrong  autboritiea 
before  yon  liaten  to  aoeh  a  distinction. 

Sopposa  in  a  criminal  prosecution  the  pro* 
perty  of  goods  sbouM  come  in  question,  and  a 
agntence  of  condemnation  in  tbe  court  of  £x- 
cbeqner  waa  produced,  ia  there  a  doubt  of  ita 
being  received  ?  Where  tbe  proceeding  ia  in 
urn,  tb0  tcntcice  nraat  of  necesaitybo  admis- 
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Sible  and  conclusive  in  all  courts,  between  all 
parties,  vid  on  all  occasions,  and  to  all  intenta 
and  purposea.  Wiihout  it  there  would  la  con- 
trariety of  determinations  upon  tUe  same  qnes- 
tion  ;  which  would  be  a  reproach  to  the  justicr 
of  the  country. 

I  troubled  your  lordships  with  a  case  Icomi^ 
air  John  Strange's  Reports  to  prove,  tbat  tlie 
sentence  of  tbe  EccMastical  Court  was  ad' 
misNible  and  conrlusive  in  criminal  cases  ;  thai 
dectrine  is  abundantly  confirmed  by  a  case  in 
the  King's- bench  four  years  alter;  tlie  King 
and  Rhodee.  What  is  the  answer  given  to  the 
case?  The  reporter  waa  a  young  man,  and 
therefore  he  ia  not  to  be  credited ;  or,  his  notee. 
of  cases  after  his  death  came  igto  the  hands  of 
his  executors,  who  knew  nothing  of  law,  who 
publish  every  scrap  of  paper  they  can  find,  and 
give  them  td  tbe  world — to  make  a  volume:  ao' 
the  Authority  is  got  rid  of  by  an  objection  to 
the  youth  of  the  reporter,  and  the  manner  of 
tbe  publication. 

If  your  brdships  were  inclined  to  listen  to 
objections  of  this  kind,  it  would  be  a  curioua 
enquiry,  at  what  period  of  a  lawyer^s  life  be 
can  uke  a  note  fit  to  be  reporteil.  I  confess,  I 
am  totally  unacquainted  with  it.  Should  it  be 
when  be  la  at  tbe  bar,  a  young  man,  and  attend* 
ing  to  every  thing  tbat  passes  ?  Should  it  be, 
wben  he  is  advac»ced  in  business?  and  when 
the  business  be  is  concerned  in  engrosses  bis 
time?  If  the  case  had  happened  Jater^  your 
lordships  would  have  been  told,  sir  John  waa 
then  a  man  of  business ;  be  did  not  trouble 
himself  about  taking  notes ;  they  are  very  in* 
accurate.  If  it  had  been  the' note  of  a  judge 
taken  upon  the  bench,  I  do  not  know  but  it 
might  be  said  of  him,  what  was  said  of  another 
judge,— judges  are  apt  to  sleep  upon  the  bench. 
I  had  tbe  curiosity  to  enquire  into  the  cir- 
cumstances of  tbe  Report.  The  case  happened 
when  sir  John  Strange  was  about  24  or  26  yeara 
of  age ;  be  bad  been  at  the  bar  4  years.  A 
note  so  taken,  and  preserved  to  the  time  of  hia 
death,  ought  not  to  be  slightly  treated.  Tim 
observation  of  the  case  beiog  published  bv  bis 
ezecutora  would  have  been  spared,  had  the 
gentlemen  gone  to  the  first  page  of  sir  John 
Strange'a  book ;  for  they  would  have  found  b^ 
a  preface  wrjiten  by  sir  John  Strange  himselt, 
when  between  50  and  60,  tbat  he  had  collected 
these  cases,  and  meant  the  public  should  have 
the  use  of  them  ;  that  he  had  been  at  the  paina 
of  selecting  those  that  he  thought  fit  fur  publi- 
cation, and  of  putting  them  into  order.  It  ap« 
pears  he  had  given  aome  of  his  notes  to  a  gen* 
tleman,  whose  servant  had  clandesiinely  copied 
and  sold  them  to  booksellers ;  and  lest  tbe  cases 
so  surreptitbusly  obtained  ahould  be  imper- 
fectly given  to  the  public  under  the  sanction  of 
hia  name,  be  was  at  the  expence  of  having  hia 
notA  transcribed  under  his  own  eye :  and  bo 
saya,  *'  if  they  should  not  be  publtsbed  in  mv 
Ufe-lime,  they  will  come  pei^^ect  into  the  hauJa 
of  my  executors;  and  of  course  to  the  public." 
He  .practised  in  the  first  criminal  court  of  thin  ^ 
country  with  the  grealest  honour  and  ability ; 
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he  bad  never  henrd  in  his  time  that  the  ease 
Mad  been  o?er-ru1ed  or  impeached :  if  be  had, 
hia  intei^rity  was  such,  that  the  case  never 
would  have  appeared  in  his  book ;  or  if  be  bad 
ibserted  it,  it  would  have  been  accompanieil 
with  a  note,  that  damned  it,  or  threw  a  doubt 
oto  its  authority. 

'  There  was  another  objection  to  this  case: 
that  W  must  have  ()een  determined  ih  the  time 
(^*  the  dnilest  alderman  that  ever  sat  in  that 
cotul.  Who,  my  lords,  determine  cases  of  this 
kind  at  tbe  Old -Bailey?  Not  the  aldermen: 
tbey  attend  indeed;  they  are  fine  pictures, 
handsome  fdrniture ;  they  gfrace  and  adorn  tbe 
court ;  very  respectable,  of  considerable  trade ; 
but  they  do  not  deal  in  law.  If  tbey  ever  study 
law,  it  IS  to  avoid  it ;  in  which  they  are  not  al- 
lirtiys  successful.  The  judges  of  the  common 
law,  of  the  superior  courts  of  Westminster- 
Hall,  decide  tbe  questions  which  arise  in  trials 
there. 

Your  lordships  have  been  also  told,  that  the 
flfntboHty  of  this  case,  if  ever  it  had  any,  was 
VCNHS  put  an  end  to  in  the  year  1753,  in  tbe  catse 
of  the  Kiotf  and  Mnrphy  ;  where  tbe  probate 
of  the  Ecclesiastical  Court  was  set  at  nought ; 
it  was  nothing  more  than  paper  and  wax,  with- 
ont  any  effect.  The  case  of  the  King  and  Mur- 
phy was  thrown  in  by  name.  A  caste,  the  king 
And  such  a  one,  shews  it  to  have  been  a  crimi- 
nal cause ;  but  it  must  be  from  a  state  of  tbe 
.  Acts  that  your  lordships  must  discover  the 
application. 

I  will  let  Tonr  lordships  know  the  state  of 
th$t  case,  it  was  an  indictnoent  for  forging 
tlie  will  of  one  Wilkinson.  Your  lordships 
bave  manjr  of  you  heard  of  tbe  great  successes 
of  some  privateers  fitted  out  in  the  year  1746-r, 
(Balled  tbe  Royal  Family  privateers :  they  were 
very  successful ;  and  they  got  very  soon  into 
Many  disputes  in  the  court  of  Chancery  and 
ifcourts  of  law.  Their  wages  and  prize-money 
Vrete  considerable.  Wicked  men  were  tempted 
to  endeavour  to  possess  it.  A  sailor  in  a  re* 
.ftiole  part  of  the  world  is  a  being  not  likely  to 
give  himself  much  trouble  about  money, 
llurphy,  who  was  prosecuted  at  the  Old- Bai- 
ley, knowing  Wilkinson's  tflle  to  the  prize- 
monev,  bad  forged  a  will  of  Wilkinson,  had 
fot  that  will  proved,  and  had  received  from 
mie  Noades,  tbe  agent,  part  of  tbe  prize-money 
«f  Wilkinson.  All  went  off  very  well.  Mur- 
fhy  ^pent  the  money.  But  in  a  few  months 
after,  Mr.  Wilkinson  was  restored  to  life.  He 
appeared  before  the  agent,  and  demanded  his 
ftnney.  Says  the  agent.  We  have  paid  your 
erecutor.  Says  he.  That  is  pretty  odd !  f  will 
iatisfy  you  1  have  not  been  dead ;  and  nobody 
Canfrovc*  my  will  till  I  am  dead :  I  insist  npon 
ttky  money.  The  fraud  was  detected ;  Mur- 
phy was  apprehended,  prosecmedj  and  con- 
tleted. 

Would  the  gentlemen  have  bad  him  set  up 
fte  probate  ot*  tbe  will  at  the  Old-BaTleyf 
Would  they  have  told  Wilkinson  t<i  go  to  tbe 
Ecclesiastical  Court  to  repeal  it  P  What  would 
WiTkiniod,  ignorant  a*  be  wi^^  bajr  f   {  bare 


heard  of  probates  of  wills  of  dead  men,  bat 
never  beard  of  pnibates  of  wills  of  living  men 
before :  the  jurisdiction  of  the  £celcsiastical 
Court  is  to  grant  probates  of  tbe  wills  of  tbe 
d^ad,  not  of  the  living ;  and  tfaereibre  tbe  ques- 
tion tiould  not  arise. 

Another  case  of  one  Stirlroit  wss  mentioned. 
Stirling  found  out  that  a  Mrs.  SiiuUer  had 
property  in  the  South-Sea  stock,  and  bis 
scheme  to  possess  it  was  like  Murphy's:  he 
forged  a  will,  got  it  proved,  went  to  tbe  South - 
Sear-hoQse;  there  he  exhibited  the  probate; 
tiiev  gave  credit  to  iihe  death  of  the  party,  an4 
to  his  being  tbe  executor,  and  they  paid  the 
money.  The  woimin,  who  had  nothing  else 
to  live  upon,  came  to  receive  b^  dividend. 
The  clerk  says,  Vour  executor  has  proved  your 
will ;  you  most  be  the  ghost  of  Mrs.  Shntlcr, 
not  Mrs.  Shutter  herself.     She  was  not  to  be 

gut  off  in  that  way.  Tbe  company  found  out 
tirling,  and  brought  bim  to  justicev  He  did 
not  say  to  the  conrt  on  his  trial.  Do  not  be- 
lieve her ;  bo  law  savs  you  mast  take  tbe 
evidence  of  a  gbost:  ahe  most  ge  into  Doctors 
CommotiS  knd  rescind  this,  before  yea  believe 
her  evidence.  No  court  would  bear  such  an  in« 
suit.  The  jurisdictitiB  of  tbe  £cclesiasticai  Coort 
does  not  attadh,  till  tiie  party  is  dead :  there 
is  no  such  tbing  as  a  will  for  the  Prerogative 
Conrt  to  give  effect  to,  whilst  tbe  testator  is 
living.  It  was  said,  tht  crime  coasists  in  ob- 
raining  tbe  probate.  The  will  has  no  legal  ef- 
fect without  it.  It  is  not  necessary,  to  consti- 
tute the  crime  of  forgery,  that  tbe  will  should 
be  proved.  If  the  will  is  exhibited  as  a  ge- 
nuine will,  and  tbe  officers  of  the  conrt  (what 
has  happened  in  many  instances)  suspect  a  for- 
gery, they  slop  the  probate^;  and  many  have 
sutfered  witboat  a  probate  being  granted,  tbe 
offer  to  prove  tbe  will  being  a  publication,  of 
the  forgery. 

Two  other  cases,  tbe  King  and  Fitzgerald, 
and  the  King  and  Carr  and  Richardson,  were 
also  mentioned  to  your  lottlships.  In  neither 
of  these  cases  waseny  probate  prodeoed  or  in- 
sisted upon  by  tbe  prnsoner.  One  of  tbe  gen- 
tlemen, who  cited  the  cases,  suggested  that  an- 
swer to  them,  which  was  too  obvious  to  be 
overiooked. 

I  trust  jronr  lordships  are  satisfied,  there  ia 
no  ground  in  reaaon  or  authority  tor  tbe  itis- 
tinction  attempted  betw^n  civil  and  crimiaai 
canses  in  tbe  admissibility  aad  efiectof  the 
sentence  of  tbe  Ecclesiastieal  Court 

I  am  now,  my  lords,  arrived  at  that  point  to 
which  the  %«4iole  artillery  seems  to  be  direeted  ; 
that  the  sentence  was  obtained  by  colltauoe^-^ 
Yonr  b>rdships  have  been  told,  that  a  jtddgmenl 
by  oolhtaion  is  fabuU  non  judicium  i  wauc» 
paper,  ink,  any  thing  that  you  »ill,  but  not 
a  judgment:  the  jtid^  dees  not  act,  Che  judge 
is  imposed  upon ;  it  is  of  no  eflbot  wbattver ; 
in  no  ^tbrt,  in  no  li^ hf ,  upo^  «o  occasion,  can 
the  mbst  ingenious  fmsglnatina  suggest  a  ease, 
in  which  collnsion  doe^  not  affect  the  transae- 
tiAn;  and  bc4ng  oHoe  pteved,  destroys  it  fom 
tfafebe|iii^Bg,  tsd  iiamlirii  aatHrilitcaK,  «ai| 
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it  bail  never  carisleiL  Tbit  yoor  lordtbipt  have 
becD  loM  is  the  clear  settled  law  of  every  court. 

1  roiMt  beg  leavo  to  ileoy  the  doctrine  in  the 
extent  it  is  contended  for,  and  to  insist  before 
year  lordsbips,  the  collusion  cannot  be  averred 
against  this  sentence,  either  upon  the  principles 
of  the  oommott  law,  or  the  provisions  of  any 
aiatttte.  fiv  the  con  own  law  of  this  country, 
proof  of  coilusiou  in  some  instances  was  per<» 
ipiited  to  resciod  traosactlooa :  the  simiilicity 
of  the  comoBon  law,  taiculaied  for  more  honest 
times,  was  not  equal  to  all  the  arts  of  iiyustice 
which  ingenious  wickedness  bath  produced. 

By  the  prtociples  of  the  oommon  btw,  the 
person  permitted  to  rescind  a  transaction,  on 
tJie  score  of  fnuMi  or  collusion,  must  have  an 
ioterest  vested  at  the  time.  This  is  expreisly 
laid  down  by  the  court  in  Twyoe'a  case,  re* 
ported  by  lord  chief  justice  Coke.  Where 
^oods  are  unjiwtly  taken,  and  sokl  in  a  narket 
overt  by  fraud,  to  change  the  property,  the 
true  owner  may  retake  then.  Ho  where  a 
ereditor  proaecutes  his  debtor  to  judgment, 
•od  the  debtor  sells  bis  goods  to  a  person  know- 
iDg  »f  the  judgment,  with  a  view  to  defeat  the 
c»cntkni,  the  goods  mav  notwithstauding  be 
taken  by  the  creditor.  In  both  cases  an  In- 
terest was  vested  at  the  time  of  the  fraud. 

MaojT  statutes  have  been  made  to  suppress 
frsud ;  in  Hennr  the  4th's  time,  in  the  different 
reisnt«  of  the  Edwards,  and  last  of  all  in  the 
time  of  queeu  Elizabeth ;  tlie  main  object  of 
which  was  to  enable  persons  who  became  in- 
tere^ed  snbseouent  to  transactions  founded 
in  collusion  and  fraud,  to  impeadi  and  rescind 
thi*m. 

It  has  not  indeed  been  expressly  wsisted,  tiiat 
by  the  rommbn  law,  independent  of  statutable 
pratisioiis,  all  fraudulent  jtMlgments  were  void, 
and  that  it  was  coin|ieteiit  to  aov  person  to  de. 
featthpfo:  the  suUiorities  I  have  cited,  and 
legislative  d^daratioos  upon  the  subject,  prave 
the  pontriry.  The  statute  of  9lh  Henry  €,  c. 
11,  has  sircfsdy  been  mentioned  :  from  thence 
it  >B  ckar,  tlie  certiAcote  of  the  bishop,  bOw- 
ever  eollitsiveiy  or  fraudulently  obtained,  was 
oonelosive  between  the  parties.  And  in  the 
case  of  kasisrdy,  a  provision  is  made  against 
nneh  certificates  in  future :  but  in  other  cases, 
•s  ia  marriage,  to  this  day,  and  also  beforie  the 
Reformation,  upon  the  parties  being  of  f  reli- 
gions ord^,  the  certificate  wasoondnsive,  not> 
witbstao<ling  any  fraud  or  ooUnslon^— •Col- 
liisive  judgments  upon  penal  statutes  to  pn^ 
tect  offenders  frequently  occur  in  practice; 
nod  when  (hey  are  insisted  on,  tbb  plaintiff  has 
•  a  n^  to  aver  audi  judgmenta  to  have  bceii 
obtained  by  fraud  and  coUiMion.  This  doea 
notariie  from  the  provision  of  tbecominon  law, 
bnt  from  an  act  of  parttameat  made  m  the  4th 
H.  7,  e.  80« .  The  whole  alatute  ia  material  to 
be  attended  to.  Tlie  title^fthe  net  ia, «« actions 
popfdarpraaecotcd  by  collusion  abaU  be  on  bar 
to  tbosk  which  be  pnrsned  with  good  finth." 
Itmiifs*  liiatif  an  iOelintt  popidar  be  earn* 
menoed  against  an  oieni4er  by  good  iHith,  the* 
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by  non-appearance  or  by  traverse ;  and  ban^f 
ing  the  same  action,  the  aame  offender  will 
cause  like  action  popular  to  be  brought  ngtinst 
him  bv  covin  for  the  same  oanae  and  olenon 
that  the  first  action  was  sued.:  and  then  by 
oovin  of  tbe  plaintiff  io  that  second  action,  he 
will  be  condemned  either  by  confession,  feign- 
ed trial,  or  release;  which  condemnation  and 
release  so  had  by  collusion  and  oovin  pleaded 
by  the  said  offender,  shall  bar  the  plaintiff  ia 
toe  action  sued  in  good  faith :  it  ia  tberefoi^ 
enacted,  that  in  future  tbe  plaintiff  suing  in 
goofl  fldth  may  aver  the  former  recovery  to 
nave  been  by  covin  and  collosion  ;  but  no  such 
averment  ia  to  be  received  after  n  trial  on  tbn 
point  of  tlie  action,  or  on  tbe  covin  or  collusion. 

Here  your  lordships  find  the  origin  of  aver- 
ments, that  judgmenta  on  P«nal  statuten 
were  obtained  by  coNusion.  .  This  act  affirms 
the  principle  of  tb0  common  few,  that  none 
but  persons  interested  were  entitled  to  rescind 
judgments  en  tbe  ground  of  colhision.  A  pe- 
nalty given  to  a  common  informer  ia  not  vested 
in  any  individual,  till  he  commencea  tbe  ac- 
tion ;  and  consequently  be  couM  not  aver  col- 
lusion in  a  former  judgment:  such  judgment 
was  not  then  faJbula^  or  waste  parchment,  bnt 
of  such  effect  and  concluaioii  as  called  fbr  aa 
act  of  parliament  to  reme«ly  the  mischief. 

There  can  be  no  greater  authority  to  prove 
the  oommon  law  of  the  land,  than  a  parhamen- 
tnrv  decoration  upon  the  subject :  tJiis  act  fur* 
nisbes  a  most  explicit  and  satisfactory  oi^e. 
Your  lordahips  will  not  suppose  an  act  was 
made  to  remedy  a  mischief,  or  supply  a  defect, 
which  did  not  exist.  If  your  lordships  x^K^x  to 
the  ads  of  tlioae  days,  yon  will  find  them 
drawn  with  great  precision  and  a^uracy,  and 
with  great  knowledge  of  the  aulyect :  1  will 
not  say  so  mucb  for  tbe  acts  of  the  present 
time. 

This  act  must  evince  io  year  lordships,  that 
(Elusive  judgments  in  courts  of  law  bound  io. 
collateral  suits.  Is  it  then  to  be  wondered  at, 
that  there  was  no  provision  by  the  common  lair 
respecting  fraudulent  sentences  in  the  ecclesi- 
aatical  courts,  which  had  the  sole  and  exclusive 
jurisdiction  in  themselves  ?  But  it  does  not  fol- 
low, that  coUnsive  practices  are  to  have  effect, 
or  the  patties  go  unpunished, 

A  power  is  incident  to  every  court  to  firevent 
i|a  procel*ding8  from  being  made  the  instm- 
menu  of  fraud  and  iniquity,  and  to  punish  the 
persons  concerned  in  the  sUempt.  It  may  be 
dene  upon  the  information  of  one  interested  or 
not  interested.  The  Court  is  called  upon  for 
ile  own  honour  to  examine  into  the  business. 

Your  k>rdshipa  have  been  told,  that  th« 
crown  cannot  get  at  the  ooMusion;  that  the 
ecclesiastical  coarts  will  not  attend  to  the  ap^i 
pU(»tion  of  the  crown.  If  that  were  tlie  case. 
It  weald  not  follow  asa  neoessary  consequence, 
that  tbe  crown  abould  be  admitted  to  allege 
colhision  bere.  But  has  the  attorney  generajf 
eariiiaed  to  the  Eodesinstioat  Court,  that  tbera 
Ims  been  aufdi  an  imposition  pat  upon  them  an 
in  insiaaaled?  lim  liie^ttdge  ef the  Bpolssiai^ 
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tieal  Court  told  the  ■Komey  ifenerat,  I  eamiot 
attend  to  tbe  •Durgestton  ;  no  applicattoh  haa 
been  made  to  ftie  Bcolesiaatifeal  Court,  either 
on  the  part  of  tbe  crown,  or  by  tbe  real  proie- 
^  cotor  Hi  this  case,  or  any  other  penon,  tnoucfh 
the  doke  of  Kingston  and  the  noble  lady  at  tbe 
bar  Hred  togeth^  fire  yeara  under  tbe  sanction 
of  a  marriai^e  oolemnized  with  the  arcbbiahop's 
licence,  in  the  presence  of  friends,  and  known 
to  I  be  world  ?  Does  tbe  prosecutor  say,  he  is 
ictoated  by  moti? ea  of  justice,  and  allege  the 
f  upposed  collvsion  newly  discovered  P 

A  case  happened  in  the  court  of  Ring's- 
bench,  which  ia  known  to  many  of  vour  lord- 
ships. Mrs.  Phillips  had  married  Mr.  MuiU 
min— Mr.  Mnilman  bad  got  rid  of  that  mar- 
riage by  a  sentence  in  tbe  Ecclesiastical  Court, 
by  proving  a  former  marriage  with  one  Dela- 
field.— It  was  then  the  lady's  tarn.  She  me- 
ditates getting  rid  of  Delafield's  marriage,  by 
proTtng  that  Delafield  at  the  time  he  married 
her  bad  another  wife ;  and  so  the  lady  was  to 
fix  herself  upon  Mr.  Muilman  in  order  to  give 
efifect  to  her  scheme,  in  action  waa  brought 
tbr  a  real  demand  against  her  in  the  court  of 
King^s-bench  by  a  brewer,  who  had  got  a  note 
from  Iter  for  a  valuable  consideration :  tbe  in* 
tient  of  this  was  to  create  a  rumour  that  Muil- 
man and  she  were  married:  They  might  have 
brought  thu  and  a  thousand  such  actions,  and 
no  Tcrdict  given  could  be  evidence  against  Mr. 
Muilman.  -  But  when  Mr.  Muilman  heard  of 
tfaia  proceeding,  and  the  purpose  of  it,  though 
it  could  not  affect  him,  be  applietl  to  the  court 
^of  King's-bench,  not  as  a  partT  in  tbe  cause, 
bnt  informed  the  Court  that  such  a  proceeding 
was  had  by  coDosion,  that  it  was  an  abuse  of 
the  Court,  and  ought  to  be  rectified.  Lord 
Hardwicke  was  then  at  tbe  head  of  that  ooart : 
he  considered  it  as  a  high  contempt  of  that 
court :  he  attended  to  the  application  of  MuiU 
man.  An  objection  had  becii  made  by  counsel, 
that  Muilman  was  not  to  be  beard.  What! 
laid  lord  Hardwicke,  to  inform  the  Court  of  a 
contempt,  is  be  not  to  be  heard  ?  Any  person 
is  amicus  curia  may  inform  the  Court  of  a 
contempt  that  has  been  committed.  Tbe 
Court  ordered  the  record  to  be  taken  off  the 
file,  and  punished  tbe  parties.  If  tbe  present 
sentence  was  by  collusion,  tbe  Bodeaiasttcal 
Court  would  erase  from  thegr  records  the  me- 
morial of  the  transaction  at  the  surmise  of  an 
€micus  curia :  and  would  not  the  Ecdeaiasticnl 
Court  have  thought  theoMelvea  bonoared  with 
such  an  amieui  curia  as  bis  majesty's  attor- 
ifey-generalP 

Great,  and  periiapa  deicivcd,  commendation 
was  beatowed  upon  the  marriage-act,  though, 
I  really  confess,  I  did  not  discover  the  applica- 
tion. Your  lordships  were  tdd,  that  every 
woman  of  easy  virtue  and  of  indigent  ciroaos- 
atances  before  that  act  had  an  immediate  re- 
ceipt for  the  payment  of  her  debts  by  getting 
married  ait  the  Fleet.  Has  tbe  marriage-act 
been  attended  with  such  beneficial  conaeqoenoea 
to  mak6  all  women  virtuons,  and  all  women 
rich?    if  that  be  true,  it  Iim  muoh  giMter 
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merit  than  i  conceived  belobged  to  it.  Did  a 
Fleet  marriage  discharge  the  woman  from  her 
debts  ?  Tbe  only  change  it  made  in  her  situa- 
tion was  this :  when  married|  she  goes  to  gaol* 
in  company  with  her  huaband ;  whereas  if 
single,  she  must  go  alone,  and  trust  to  tbe  com- 
pany she  meets  there :  and  as  to  future  debta, 
she  was  not  liable,  becansa  she  waa  a  married 
woman ;  and  at  that  time  the  marriage  cere* 
mony,  if  performed  by  a  priest,  waa  valid. 
But  ia  there  any  thing  in  the  nMrriage-act 
which  says,  that  a  woman  who  new  marriea 
shall .  not  ran  into  debt  f  It  would  be  ver^ 
happy  for  many  huabands  in  thia  country,  if 
there  could  have  been  an  effectual  proviawn  of. 
thst  kind.  Before  tbe  marriage-act,  a  woman 
by  her  marriage  in  the  Fleet  was  not  liable 
to  future  debts ;  a  woman  now  by  her  mar- 
riage in  the  church  is  not  liable  to  future  debla. 
Has  the  marriage-act  made  it  a  difficult  matter 
in  this  country  to  be  married  f  Are  there  nuiny 
obstaclea  in  the  way  f  Is  there  anv  delicacy  in 
surrogatea  in  grantmg  licenoea  P  In  truth,  it  is* 
as  easy  to  get  married  in  a  church  aa  before  in 
the  Fleet.  Suppoae  a  marriage  by  banns  at  a 
distance  from  London ;  tbe  woman  cornea  here 
Bud  runs  in  delit ;  does  any  body  In  London 
know  of  her  marriage,  though  it  was  in  a 
church  f  8he  has  as  much  power  to  run  in 
debt  since  tbe  marriage  act  as  before,  and  aa 
exempt  from  the  payment. 

Your  lordships  are  toM,  that  a  man  an>l  wonnaa 
may  to  civil  purposes  audio  civil  duties,  by  a  coU 
luaive  sentence  of  this  kind,  become  separated, 
and  no  longer  husband  and  wife ;  but  to  all  the 
public  duiiea  they  are  husband  and  wife :  they 
cannot  absolve  themselves  from  poblie  du- 
ties ;  there  is  no  power  upon  earth  can  do  it 
hot  tbe  legialature  of  the  kingdom ;  and  that 
the  noUe  lady  at  tbe  bar  ia  free  to  all  civil 
purposes,  bat  to  all  criminal  purposes  she  ia  a 
wife. 

I  wish  tlie  gentleoMn,  who  used  this  aigii« 
ment,  bad  explained  himself  upon  tbesubjwt  ; 
for  I  protesttoyonr  fordsbips,  lam  to  beintoraw 
ed  that  there  are  other  public  dutiea  by  huaband 
and  wife  to  be  performed,  but  those  in  a  state  of 
cohabitation :  I  have  no  idea  of  any  public  dntiea 
whiofa  the  aUte  can  exact  from  a  husband  and 
wifo  in  any  other  aituation :  and  jret,  my  lorda, 
nothing  is  more  clear,  than  if  a  man  and  woaaaa 
oobabit  together  aa  husband  and  wife  afier  n 
sentence  like  tbe  present,  and  whilst  it  remaina 
in  force,  they  are  punishable  by  eoclesiaatioal 


Are  the  poUic  dotiae  alluded  to  the  injone- 
tnNM  fimnd  in  the  act  of  nariiament,  that  no 
man  aball  take  another  wire,  or  any  waaiaa> 
another  hosbami,  living  the  former  ?  The  act 
does  not  mean  to  panisb  all  such  acts :  for  in 
the  first  plaoe  the  act  aaya,  that  it  iaoompetent 
to  any  man,  without  becoming  a  fekm  or  th« 
objeetof  noniahflaent  by  the  act,  to  many  a 
second  wifo,  provided  ma  first  wife  is  beyond 
the  aeaa  for  seren  years  together,  though  th% 
hndiand  knowa  aha  ia  living ;  and  yet  tbe  ae» 
v<id,«ii4&n  hmUmoA  tamj  b» 
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pQnisbef!  tu  the  eeclesmttical  ooorts,  but  not 
lo  the  tempotal. 

Suppose  a  (rentleman  from  Irelaml,  for  in- 
stance, should  be  eifil  fooui^h  to  leave  bis  wife, 
and  reside  aev<en  years  in  England ;  thouffh  be 
bear  from  ber  by  every  packet,  tbou^  be 
write  to  ber  by  et ery  packet,  he  may  marrjr  a 
woman  in  Eng;land  without AiiTendinf  agamat 
the  act  of  parliament.  It  would  be  the  same, 
if  a  person  living  at  Dover  could  prevail  on  bis 
wife  to  go  and  reside  at  Calais  for  seven  years : 
be  might  marry  another  woman  at  Dover  with- 
out any  peril  from  (his  law,  though  every  vessel 
brought  bim  accounts  of  her  good  health.  Is 
this  then  that  great  public  duty  which  the  state 
•o  rigorously  exacts,  that  none  of  its  subjects 
•ball  marry  a  second  husband  or  wife,  living 
the  6rat  ? 

It  (9  well  known,  that  a  divorce  for  adultery 
does  not  dissolve  the  bonds  of  matrimony ;  the 
relation  of  husband  and  wife  still  exists,  and 
neither  party  can  marry  again ;  and  yet  the 
day  aAer  that  divorce  is  pronounced,  she  can 
marry  any  man  she  pleases  without  offending 
against  thi^  law.  It  is  not  then  io  this  act  of 
parliament  we  are  to  find  the  uuMic  duties 
which  tha  state  exacts  from  a  nusbanid  and 
wife ;  for  in  many  cases  a  second  marriage  is 
not  punished,  or  even  condemned  by  it. 

Possibly  the  gentleman  may  urge,  that  a 
wife's  residing  aln'oad  for  seven  years  may  be 
by  collusion  to  give  the  husband  an  opportunity 
of  marrying  again  without  committing  felony : 
in  sh^rt,  if  your  lordships  yield  to  this  objection 
of  collusion,  it  is  impossible  to  foresee  to  what 
extravagant  lengths  yon  may  >be  carried  in 
•up}K)rt  of  the  proposition,  that  the  noble  lady 
at  the  bar  is  to  all  civil  purposes  single,  but  to 
all  criminal  purposes  a  wife.  The  case  of  a 
person  who  committed  a  fraudulent  act  of 
bankruptcy,  on  which  a  commission  issued, 
and  for  a  concealment  of  part  of  his  effects  he 
was  tried  aud  executed,  has  been  mentioned. 
The  case,  so  far  from  maintaining  the  proposi- 
tion, is  an  authority  against  it :  the  collusive 
act  of  bankruptcy  was  deemed  equivalent  to  a 
real  one ;  It  bound  the  bankrupt  to  all  civil  and 
criminal  purposes;  it  subjected  his  property 
to  be  seized  for  the  benefit  of  his  creditors ; 
it  subjected  bis  person  to  the  punishment 
ordained  by  the  bankr^t  laws:  ihere  is 
no  distinction  made  between  civil  and  criminal 
purposes. 

(Suppose  a  commission  of  bankruptcy  issuing 
fiiirly  upon  a  real  act  of  bankruptcy,  and  a 
concealment  by  the  bankrupt ;  and  let  me 
suppose  farther,  which  is  not  an  impoasible 
thing,  that  the  commission  by  collusion  l)e- 

'  tween  the  assignees  and  the  bankrupt  is  super- 
seded, as  having  improperly  issued,  by  an  order 
of  m  V  lord  chancellor,  and  an  indictment  should 
be  afterwards  preferred  for  the  concealment ; 

'  would  any  judge  suffer  a  man  to  be  tried  as  a 
felon  under  these  circumstances  on  a  sngges- 
tioi>  of  fraud  in  superseding  the  commission  P 
Certaittly  not :   I  am  persuaded  every  judge, 

'  who  asw  isststs  yotir  kurdsfaupsi  would  toll  the 


j^rosectttor  be  had  mistaken  the  place  to  examino 
the  fraud ;  that  he  ought  to  have  applied  to  tho 
court  of  Chancery,  which  has  excinaive  juris* 
diction  in  bankruptcy  ;  and  direct  the  priaoner 
to  be  acquitted. 

Fermor's  case,  in  lord  Coke*s  Reports,  wat 
cited  to  your  lordships  to  prove,  that  acta  tern* 
peral  and  ecclesiastical  may  be  avoided  for  col- 
lusion :  does  that  learned  judge  say  where  auok 
acts  are  to  be  avoided  ?  No ;  but,  my  lords,  to 
illustrate  that  passage  he  refers  to  a  case  re* 
ported  io  lord  chief  jiistioe  Dyer's  Reports; 
and  there  it  appears,  that  the  act  of  the  £cc1e« 
siastical  Court,  which  was  granting-  an  admi- 
nistration, had  been  repealed  in  the  Ecdeaias- 
tical  Court  for  collusion.  If  I  wanted  autbori* 
ties  to  add  to  thoss  I  have  cited,  I  would  bor- 
row this  to  put  into  the  number ;  because  it  is  a 
direct  proof,  that  the  Ecclesiastical  Court  have 
a  power  to  set  aside  their  own  acta  for  fraud. 

A  case  of  Lloyd  and  Maddox  was  cited 
from  Moore's  Reports  to  prove,  that  the  Eccle- 
siastical Courts  had  a  power  to  examine  into 
the  collusive  means  of  obtaining  a  judgment  ia 
the  temporal  courts;  and  shall  not,  say  the 
gentlemen,  the  temporal  courts  take  the  same 
liberty  with  the  sentences  of  the  ecclesiastical  f 
The  case  need  only  to  be  stated  to  shew  tho 
fsllacy  of  the  argument.  A  person  claiming 
a  legacy  suee  io  the  Ecclesiastical  Court,  the 
proper  forum  for  the  recovery  of  that  demand : 
the  defendant  in  answer  says«  I  have  nothing 
to  pay  yon  with.  8och  a  one,  a  daughter  of 
the  testator,  has  sued  me  in  a  court  of  law  fur 
a  debt ;  has  recovered  a  judgment  against  no. 
I  must  pay  that  debt.  1  cannot  pay  your 
legacy,  unless  I  pay  it  out  of  my  own  pocket* 
and  nothing  can  be  more  unjust.  The  executor 
is  to  administer  the  effecta  as  far  as  tliey  go^ 
but  not  to  pay  the  debts  out  of  his  own  pocket. 
The  legatee  in  anawer  said.  The  judgment  was 
by  fraud,  and  the  temporal  court  wotud  not  pro- 
hibit the  ecclesiastical  from  examining  into  thia 
matter.  This  is  not  only  within  the  principle 
of  the  common  law,  the  legatee  having  an  m- 
terestatthe  time  of  the  fraud  committed,  but 
falhi  Within  the  statute  of  queen  Eliaabeth, 
which  ordains,  that  every  judgment  in  any 
temporal  court  by  collusion  is  utterly  null  and 
void,  as  if  it  had  never  existed  ;  it  is  void 
against  every  person  having  an  interest ;  it  is 
void  by  force  of  the  statute  against  the  crown 
demanding  a  forfeiture. 

A  learned  friend  of  mine,  who  spoke  in  the 
cause,  and  who  did  me  the  singular  honour  of 
attending  to  me,  not  for  what  I  said,  but  for 
what  I  omitted,  observed  to  your  lordships, 
that  I  had  avoided  entering  into  the  effect  of 
fraud  and  collusion  upon  the  sentence,  unless 
by  citing  the  case  of  Hatfield  and  Hatfield.  I 
knew  it  would  fall  to  ray  share  to  trouble  your 
lordships  upon  that  subject ;  and  to  avoid  a 
repetition,  I  contented  myself  in  that  stage  of 
the  business  with' relying  upon  liie  case  of 
Hatfield  and  Hatfield,  which  appeared  to  ro»f 
alone  soffioient  to  answer  every  argument  upos 
GoUusioo, 
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.  It  it  pretty  fingular,  that  as  Hatfield  and 
Hatfield  was  a  case  iu  equity,  aod  tiro  of  the 
most  eminent  equity -counsel  in  this  kingdom 
appear  for  the  prosecutipn,tbat  neitlier  uf  ttiem 
tliou9:ht  fit  to  ffrapple  with  that  case.  Ttiey 
founS  m  the  prini^iplea  of  the  court  of  equity, 
that  it  was  not  to  be  answered,  aod  therefore 
prudently  fassed  it  orer  to  those  who  should 
think  fit  to  engage  with  it.  A  woman  claimed 
40(.  a  year,  nvbich  was  Tested  in  a  trustee  for 
her  use :  hut  there  was  another  defise  of  an  an- 
puity  of  10/.  a  year  out  of  lands,  and  a  legacy 
directly  giren  her.  The  former  husband  re- 
leased to  the  heir  at  law  of  the  second  husband, 
who  bad  made  these  proTiaions  fbr  his  sup- 
posed wife.  She  files  her  bill.  The  first  bus- 
Mod  in  his  answer  stales  all  the  circumstances 
of  their  marriage,  the  time,  the  place,  the  mi- 
nister, and  the  persons  present,  to  avoid  the  ef- 
fect of  the  release.  A  suit  of  jactitation  is  in- 
stituted in  the  Ecclesiastical  Court  by  collusion 
^ith  the  second  husband,  after  proof  of  the 
marriage  in  the  cause  in  the  Exchequer,  and 
•he  is  declared  a  separate  woman,  and  the 
widow  of  the  deceased,  The  Court  of  £jr- 
cheqber  recei?ed  the  sentence  as  oeoclusive  evi- 
dence. On  an  appeal  to  the  Hoose  of  Lords, 
the  decree  is  affirmed. 

Ifit  had  stood  merely  upon  the  printed  cases 
in  the  House  of'  {^rds,  I  should  conceire  ybur 
lordships  could  not  ha? e  entertained  a  doftbt ; 
i>ut  the  case  is  mentioned  in  sir  John  £|trtnge's 
•Jileports,  #beo  he  was  not  a  young  man ;  and 
the  ground  of  the  determination  is  stateii  to  be, 
.ihat  the  sentence  was  conclusive.  The  case  is 
Xnentioned  also  by.  Mr*  Viner  in  hjs  Abridg- 
neiit;  where  he  adds,  that  the  House  of  Lords 
liehJ,  that .  a  sentence  in  the  Ecclesiastical 
Court  .could  not  be  hDpeached,>  though  the 
proceedings  were  feint  and  by  oollusloo.  This 
dear  aod  direct  authority  is.tobegot  rid  of 
and  «Toided  in  this  manner:  Mr.  Viner  is  a 
nonsensical  writer :  you  are  not  to  give  credit 
to  what  he  says.  1  should  have  hoped  iJiat 
Ifratitude  to  Mr.  Vioer's  memory  would  hAve 
'represaed  that  observation :  he  has  shortened 
Ihe  hours  of  the  lahour  of  lawyers,  and  more 
particularly  of  those  who  are  in  great  business. 
.^ut  to  cases  in  themselves  irrefragable,  with 
decisions  upon  the  very  point,  answers  cannot 
he  given  by  argument ;  unless  your  lordships 
will  dignify  those  observations  with  the  name 
of  argument. 

Tlie  case  of  lady  Mayo  was  cited  from  Doc- 
tors  jCommons,  which  is  very  material  to  the 
cause  now  before  your  lordships.  Jt  was  a 
case  of  fraud  and  onllusion,  discovered  in  the 
Prerogative  Court  upon  the  appeal,  which  bad 
been  practised  in  the  Consistory  Coor^  of  tlie 
bishop  of  London.  The  fraud  was  apparent; 
he  that  ran  might  read  it:  but  what  said  the 


judge,  of  high  character  for  bis  abilities  aod 
integrity:  a  greater  man  perhaps  never  sat  at 
the  bead  of  thut  court. 

Your  lordships  have  been  nreased  to  give  a 
more  favourable  attention  to  the  wishes  of  the 
prosecutor,  as  the  present  is  a  criminal  proceed- 
ing. Is  it  the  principle  or  genuis  of  this  coun- 
try to  be  more  active  to  find  out  aod  punish 
crimes,  than  to  give  effect  to  civil  rights? 

My  lords,  tbere  is  a  benignity  in  the  laws  of 
this  country  to  the  fraihies  of  msnkiod.  The 
judges  are  attentive  and  zealous  that  the  civil 
justice  of  tbe*country  be  strictly  administered, 
and.  will  not  suffer  any  contrivance,  chicane, 
accident,  or  ne({lect,  to  defeat  it ;  but  in  cri- 
minal prosecutions  they  .are  hnmane,  they 
make  great  allowances,  and  are  not  over- anxi- 
ous to  discover  criminals.  This  observation  is 
verified  by  daily  practice.  In  a'  civil  cause,  if 
the  trial  comes  on  before  the  plaintiflT  expects 
it,  if  a  witness  be  out  of  the  way,  if  the  verdit-t 
be  in  favour  of  a  defendant  contrary  to  the  evi- 
dence, the  verdict  is  set  aside,  and  a  new  tri9l 
ordered  and  justice  done:  but  in  a  criminal 
prosecutiou,  if  the  verdict  be  in  favour  of  the 
defendant,  though  it  arises  from  the  absence 
of  a  witness,  or  from  any  other  accident,  or  it 
be  given  contrary  to  the  clearest  and  roost  sa- 
tisractory  proof  of  f;u lit,  though  not  one  of  the 
jury  can  ahew  bis  face  without  a  blush,  yet  the 
verdict  stands,  and  anew  trial  is  never  granted. 
It  was  even  denied  in  perjury  committed  in  the 
time  of  king  William,  where  the  defendants 
had  the  wickedness  to  corrupt  the  witnesses  for 
the  prosecutiop  to  keep  out  of  the  way ;  for 
whenever,  and  by  whatever  means,  there  is  an 
aoquittal  in  a  criminal  prosecution,  the  scene  is 
clMed  and  the  curtain  dro|>s. 

I  cannot,  my  lords,  sit  down  without  re- 
minding your  lordships,  that  in  the  course  of 
the  argument  have  been  citc^d  many  determi- 
nations in  the  temporal  courts  by  judges  w  ho 
bad  no  partiality  to  the  ecclesiastical  jurisdic- 
tion, acknowledging  their  authority,  and  de* 
daring  uftd  voce,  that  in  all 'cases,  where' they 
have  an  exclusive  jurisdiction,  the  sentence  is 
final  and  conclusive ;  there  is  not  an  exception 
to  be  found  in  the  books.  Some  of  these  de- 
clarations were  made,  when  the  judges  of  the 
temporal  courts  were  exceedingly  jealous  of 
the  ecclesiastical,  and  when  they  were  even  in 
a  state  of  warfare. 

Does  the  present  case  call  upon  yoor  lord* 
abips  to  break  down  the  faouodariea  which  the 
constitution  has  fixed  between  tbe  temporal 
and  ecclesiastical  courts,  .or  to  invade  those 
rules  of  decision  which  have  been  transmitted 
from  tbe  earliest  of  times  P  Is  there  an  autho- 
rity to  warrant  your  lordships  in  taking  ao  ex- 
traordinary a  step? 


Is  K  expected,  thst  yonr  lordships  are  to  be 

judge  of  the  Pi-erogative  Court  ?  You  must  go  more  jealous  in  finding  out  crimes  |iid  Mmish- 

into,  the  Consistory  Court,  where  the  fraud  was  iog  offenders  than  yoor  ancestors  ?  and  to  ac- 

.oommittiBd;  I  can  givf  you  no  relief.    There  coroplisb  those  purposes,  that  you  will  disregard 

the  collusion  must  be  gone  into,  there  redress  the  authorities  of  the  law,  the  praetice  of  ages,  * 

may  be  had,  there  the  honour  of  the  court  will  and  the  apirit  of  tbe  finglisif  eoostiti^tioo  ? 
i\t  vindicated.    Thia  is  the  opinion  of  It  lifiiig       If.  the  nutter,  iMkA  ol'  htaiiig  dear  in  |a« 
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▼onr  of  tlM  Boblekdy  ftt  the  Imr,  •■  looaome 
it  IQ  he,  bad  b^o  odIv  doobtful,  I  am  persuade^ 
yoor  lonUhips  wMiItT  prODOuq^  aoaoquuuK 

.  II  i<  the  duty  and  ^actice  of  every  jt»d((e  in  a 
criounal  prosecalioo  to  let  tiie  jury  know,  tbat, 
if  there  baqga  a  doobt  in  tbe  caose,  tbey  ou^u 
to^'va  tbe  tarn  oi  tbe  scale  in  fafour  of  inuo-^ 
oeooe,  .and  acqoit  the  priaoner. 

Can. y oar  lordsbipa,  after  an  argument  of 
three  days,  in  which  so  maoy  respectable  de« 
terminatioDs  io  favour  of  the  ecclesiastical  juris* 
llictioo  have  been  cited,  lay  your  banda  upon 
your  breasts  and  say,  Hoie  is  no  doubt ;  tbe 
peoteoce  of  the  Ecclesiastical  Court,  upon  tbe 
fiuik  of  which,  and  by  the  advice  of  a  person  of 
tbe  first  knowledge  and  abilities  in  the  ecelesi* 
iwtical  la.w  tbe  noble  lady  acted,  is  a  nullity  and 
of  no.avail ;  and  that  she  has  inlentionally  vio* 
laled  tbe  laws  of  her  country  and  become  a 
felon? 

Hy Jords,  I  wiU  not  ^pfifimlt  myself  to  sus- 
pect any  one  of  your  lordships  can  entertain 
anch  an  opinion ;  and  I  sit  down  with  tbe  roost 
perfect  eoofideoce,  tba^  by  your  lordsbipa 
judgment  the  noble  lady  at  the  oar  will  be  dis- 
missed from  aoy  farther  attendance  npon  your 
lordsbipa. 

Lord  High  Steward,  A  noble  lord  asks, 
whether  in  that  case  you  cited,  where  an  ac- 
tion was  brought  againat  Ur.  Thomas  Hervey, 
tiie Court  upon  bearing^  the  sentetice  in  tbe  £c- 
i;lesra9tic»l  Court  refused  to  proceed  farther  in 
it ;  or  whether  it  was,  that  the  cause  was  then 
depeading  in  tbe  Ecclesiastical  Court? 

Blr.  Wallace,  I  will  ^ive  your  tordshi|i8  an 
acoouotfroni  my  memory,  confirmed  by  a  note 
lafcen  ia  a  subaeoueot  cause ;  and'  if  there  is 
amy  doobt  upon  the  facts,  I  am  hap|)y  to  ac- 
imaiot  yonr  lordships,  that  you  will  have  n^uch 
better  information  unOD  tim  snbjeet  from  tbe 
ooble  judpe  who  trieu  the  cause.  Mr.  Herrey 
and  the  lady  had  hTcdaeparate  tereral  year#, 
dating  which  time'  a  creditor^  who  had  fur- 
nished her  with  necessaries,  brous;htan  action 
si^^ntt  Mr.  Dervey.  He  denied  his  marriasre. 
There  bad  not  been  a  lenience  at  that  time  io 
the  Ecclesiastical  Court.  Ttie  jury  were  sa- 
tiffied  with  tbe  eridenco  of  tbe  marriage,  and 
found  a  verdi^  acainst  Mr.  Hervey. — Another 
creditor, 'who  hjtd  fnrnisbed  necessaries  fbr  the 
lady  afterwards,  brought  bit  action  against  Mr. 
JHenrey,  and  was  provideu  with  the  same  evi- 
^ieoce  which  b^d  satisfied  the  farmer  jury :  but 
between  tbe  time  of  tbe  fanner  trial  and  the 
trial  of  this  canse,  a  auit  of  jactitation  bad  been 
inatk^teil  in  tbe  Ecclesiastical  Conrt  by  Mr. 
Heraejr  against  tbe  iady,  and  a  sentenne  pio- 
DOttvqed  iq  bis  farour,  .wlucfa  waa,  offered  ii) 
evi4eDc6.  The  leajrned. judge  cpnceived  him- 
aelf  iiottnd  ,l>y  that  sentence,  aitko  judgweot* 
of  a.oonrt  of  competent  jurisdiction :  tl^re  was' 
|io  impe«l|i«n  upon  tbe  .creditor^  no  occasiun 
for  an  alacm  by  tbe  decision,  ttie  debt. was  not 
oontracted  donng  cohabitation,  jio  AcUti'  Mr. 
fiecteyfa  had  iivluced  tbe  <de<lit<^  to  furnish 
tbe  nec|89pri^  tp  IU(:Aj9.%  V:iie4  ^«mVlW^ 
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the  vaUtiOQ ;  the  plaintiff  gave  credit  upon  tb^ 
marriage  it$elf,  and  tberefvra  took  upon  him  to 
satisfy  the  Court  that  there  was  a  legal  mar« 
riagre :  tbe  sentence  of  the  Ecclesiastical  Court 
had  determined  tbe  point:  the  judge  appren 
bended  that  the  question  waa  closed,  and  that 
he  was  bound  to  give  faith  and  credit  tojthf 
seiitence ;  and  tbe  plaintiff  failed  on  account 
of  tbe  sentence,  tlioug-b  it  was  aAerwarda  re^ 
versed  upon  aoa^ipea].* 

Doctor  Calvert.  My  lords,  the  questioa 
arising  upon  the  sentence  which  has  taken  up 
BO  much  of  your  lordships'  time,  seems  im>w 
confined  to  a  narrower,  compass  than  w^  at  ficsl 
apprehteded. 

My  lords,  when  the  counsel  for  t)ie  nobl^ 
duchess  at  year  lordahips*  bar  offered  tbe  sea^ 
tence  in  the  Ecclesiastical  Court  to  be  read  at 
conclusive  evidence,  it  was  desired  by  tb^ 
couoael  on  the  other  8ide»  that  tbe  rest  of  tbo 
proceeding's  in  that  cause  might  likewise  be 
read.  Thia  raised  a  belief  in  us,  that  excep- 
tion would  be  taken  to  the  nature  of  this  sen* 
tence  in  particular,  as  differing  from  sentencei 
in, other  jmatrimooial  causes. 

My  lords,  we  apprehentled  it  wtfuld  besaidi  m 
indeed  it  was  by  some  of  the  counsel  on  the 
other  side,  that  a  proceeding  in  a  cause  of  jacti* 
tatieo,  when  the  issue  of  it  was,  pronouncing 
for  thejactitatiott,  and  the  defendant  enjoinecl 
sitencef  (let  the  proceeding  in  that  cause  bav0 
been  what  ft  might,)  would  not  amount  to  ai 
positire  decree  against  a  marriage,  but  it  wonld 
DC  merely  a  disnnssion  of  tbe  party ;  that  it 
would  amount  to  no  more  than  this,  that  90* 
thing  bad  been  proved  for  the  present,  and  that 
tbe  judgment  naver  would  becotne  decretal. 

Mv  lords,  I  take  it  to.be  a  n;sere  iiiistake,  to 
speak  of  proceedings  in  such  a  cause  in  that 
.way  ;  but  however,  we  have  it  now,  as  I  un- 
derstand, in  concession  from  the  counsel  on  tha 
other  side,  an.d  we  are  perfectly  agreed  abont 
the  nature  of  the  sentence :  it  has  h^en  allowed*, 
it  is  as  eomplate  ft  sentence  against  a  marijage, 
as  if  it  had  been  pronounced  in  a  cause  of  nullity 
of  marriage. 

My  lords,  a  concession'  of  this  sort  oominff 
from  tbe  cpunsel  00  tbe  other  side,  your  lord- 
ships will  see,  must  leave  them  much  eipbar- 
rassed :  first,  by  their  own  coocessivns  of  the 
effects  similar  judgments  have  had  in  other 
questiooa;  aud  likewise  by  tbe  act  of  parlia-^ 
ment,  upon  which  alone. this  prosecutioii  ^ti 
be  founded. 

My  lords,  it  is  conceded,  that  some  jndg^^ 
ments  of  the  ecclesiastical  courts  are^aal  aa 
to  matriiDony ;  but  if  they  concede  that  some 
ajre,  there  is  now  remaining  no  objection  to  thi%  ^ 
in  iiarticular.  Your  lordships  will  see  how 
much  this  is  supported  by  tbe  statute  on  whicU  . 
tihei^prosecution  is  founded  ;  (because  the  excep- 
tions out  of  tlwt  statute  go  directly  to  those  seQ« 
tesiQfgs  with  which  itisnow^llp^ed  this  is  uppnt 
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agraidst^DceDt,  wbere  there  was  a  proteeutioa 
for  a  forgery,  and  the  probate  was  receited  as 
conclusive  endeuce  against  that  forgery. 

My  lords,  io  answer  to  that  it  was  arged 
odU,  that  it  was  a  case  that  was  to«  strong, 
aad  they  ciuild  not  crive  credit  to  Ibe  reporter. 
Thdt  answer  seems  by  no  means  satisfliciory, 
especially  as  it  does  nat  meet^witli  support  from 
any  subsequent  authority,  since  none  lias  been 

auoted  that  comes  up  to  the  point.  Two  {^ 
iiree  cases  have  been  inentioned ;  but  whea 
they  are  cgnsidered^  and  (be  circumstance* 
they  jmevfi  attended  with,  your  lordships  win 
find,  it  does  not  sppesr  that  Ihey  conae  np  to 
the  case  in  question.  Tn  two  of  these  instanees, 
the  supposed  testators  ware  living.  'My  lords, 
it' was  a  grots  im|Nisitiun,  and  tba  whole  pro- 
ceeding' a  m^re  mistake,  and  nothing  more. 
The  testator  came  into  •court*  to  ^ft  evidence. 
To  be  sure,  a  probate  under  these  etrcmai^ 
stances  couHJ  not  be  attended  to ;  it  cooM  not 
he  a  probate  at  all ;  nor  coald  it  bacontend^d, 
that  the  probate  of  the  will  of  «  living  person 
conld  be  received  in  evidence.  I  know  the 
treatment  it  received  is  the  Court  of  Preregs* 
tive  in  that  case,  wbero4iiirliiig  wEs  executed 
for  a  forgery.  I  enquired,  to  see* how  <that 
stands,  and  I  do  not  find  there  were  any  pro- 
ceedings to  reverse  or  revoke  the  (ifubate  ;*  tho 
thing  was  too  absurd  to  require  a  judicial  dis* 
quisitiou.  f  was  intbrmed,  a.  pen  was  drawn 
through  the  probAte,  and  on  the  mirgin  was 
written  the  word  *  void.*  There  were  two 
other  cases  mentioned  of  indtetraeots  for  forg* 
ing  wills,  where  it  was  said  that  there  was  a 
probate  existing  $'  bnl  it  does  not  appear 
tbrougboaC  these  case*,  t  hat  Hny  mention  was 
made  of  the  probate  at  the  trial,  or  that  the  ex- 
ception was  taken  4br  the  prisoners.  We  point- 
ed outio  your  lordshtps  the  great  inconveoi* 
ence  that  would  arise  from  going  on  to  enquits 
inio  questions  of  this  sort  io  two  different  jndW 
catures.    It  Was  asserted 


SSI] 

k  footing.  Cad  it  Iberelbre  with  anv  pro[inety 
be  now  urged,  that  it  ought  not  to  ne  received 
as  conclusive,  because  there  ie  m  possibility  of 
setting  it  aside?  This  seemed  astonishing  to 
the  learned  gentleman  who  spoke  first  on  the 
other  side ;  that,  as  it  is  aHowed  that  the  court 
who  passed  that  sentence  coNld  at  any  time 
upon  proper  evidence  reverse  it,  it'ahould  be 
drsed  in  this  judicatnra  as  eonr.liisive  upon 
your  lonlships.  '  Many  instances  have  Keen 
given,  whern  sentenoea  not  more  final  or  irre- 
vocable than  this  have  been  allowed  in  the 
torn mon  law  oourts.  If  in  a  cause  of  nuUitv, 
a  marriage  be  prouduoeed  to  be  void,  it  would 
not  be  contended  a  moment,  hut  that  such  a 
sentence  f«  within  the  exception  of  the  act; 
^nd  no  person  marry  jog  agiun  after  sueh  a  sen- 
tence oould  be  an  object  of  punishment  under' 
that  act.  Jt  is  surely 'therefore  a  very  ooosi- 
derable  concession,  and  sufficient  to  justify  the 
reliance  we^ase  upon  11,  that  it  is  a  positive 
and  direct-sentence  against  the  marriage. 

My  lords,  tbf  ground  of  some  of  the  except 
tions  out  of  the  net  of  parliament  seetns-te  he 
the  notoriety  oC,  the  state  of  the  pjarty,  which 
leaves  do  room  for  imposition  on  th*  person 
with  whom  the  .second  roarrisge  is  contracted ; 
for  the  act  has  not  in  view  mcjfely  the  uunish- 
ment  of  the  ofl^ence  as  against  morality,  because 
the  exceptions  are  such  which  aHow  io  nfany 
tsaes  a  second  marriage,  though  the  first  is 
really  in  Ibroe.  The  objeci  therefore  of  the 
act  of  parliament  oaems  to  be  this;  that  there 
should  ne  no  deceit  put  uponrthe  parson  :  it  is 
expressed  by*  the  j^anibl^  in  tbete  words : 
^  Whereas  roenv  persons  goiog  fe^m  one 
^unty  to  anothv,  or  into  places  ilhere  they 
are  not  known,  tnsrry  again  |  tiierefora  be  it 
cnaeted  :*'  but  wllen  tliere  has  been  any  proi- 
feeding  of  this  sort,  when  there  has  been  any 
qnestion  litigated  in  the  Eccl^iastical  Court  re- 
lative to  that  marHage,  and  when  the  sentfance 
of  the  Court  is  against  (hat  marriage,  I  bctieve 
tl  is  no  strain  ofthe  interfiretationof  thatact,  to. 
suppose  it  is  one  of  those  cases^  in  which  oo 
prosecution  of  this  sort  ought  to  be  carried  on. 
'  My  h>rds;  the  variety  of  hiatances  that  have 
been  produced  to  shew,  th%t  whenever  any 
sentence  of  this  sort  has  been  produced,  it  has 
been  constantly  attended  to  by.alf  ^ivil'jortsdia- 
f ionsi  will  not  bear  *a  ^iontradictioo  ;  nothing 
can  be  more  dear.  >  To  all  th'e  cases  thst  have 
been  quoted  on  oiyr  Mde,J  do  not  appiehend 
that  any  answer  has  been  gieen\a  affect  their 
authority ;  what  is  more,  there  has  been  no 


case  cited  on  the  other  side :   therefore,  if  tU   |K>rted  by  any  principles  or  aothorities. 


series  of  anthorities  will  establish  any  point,  it 
is  to  be  conceded,  that  in  all  civil  cases  a  seo- 
tenoe  thus  pronounced  by  a  court  heving'« 
comp^t^Ot  juntdictiony  where  the  question  lis 
^me  li^fore  that  court,  marriage  or  not  ma^ 
riage,  wiU  be  received.    The  question  theti  Will 


A  Lord.  Whfther  the  soratcb  with  a  pen 
through  the  probate,  in  the  case  of  Stirling, 
was  done  by.  any  order  uf  the  Court? 

Dr.  Caherf,  Not  by  any  judicial  order,  1 
believe,  f  apprehend  it  never  came  judicially 
More  the  Court.  By  whom  it  was  done  I 
bnow  uot^  I  am  t^ot  aoquainted  with  that 

My  lords,  ^t  was  asserted  by  the  counsel  on 
the  other  side,  that  no  decision  of  a  eifil  natum 
eontd  be  applied  to  any  criminal  quMion  s  it 
was  asserted,  but'1  did  not  4nd  that  it  wpa  sop- 


My  lords,  we,  on  tbe  dther  hand,  did  sabmit 
to  Jrosr  lordships,  that  the  ^dSnveniences end- 
ing fi^om  snob  ditf)h«ift  enquiries  nsghtjie  ex- 
tromely  great  |-  tor  i^th^  produce  diffeRUt 
judgments  tlt»on  tHie  s&i|ie  pohitjtbs  pei^BoaB 
wbd  shoold  bs  affectfd  and  isteretited  nsder 


eome  to  ibh :  if  it  can  be  established,  that  iff  ^  them.  Under  siftb  a  predicament  migfit  pa^TH 
^il  suits  it  would  be  received,  ought  it  nst|o< '  ilifficult.to  kn%w'  what  sliouM  be  ttieir  tluly. 
bav«  the  same  effeet  in  a  cripiinsH  proincutionf     -  '         ' 

4'My  lsrd6,  'for  thatimrposs  tinre  base  be^n  ^ 
-idtsdtoyotttiertbUpt;  llist^ftlieKi^gt^  ^' 


-#«^ 
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io  auestion  reoiMiM  is  force,  wbiob  I  trost  it 
will,  oottrtibsUndiDg  any  judgment  tbtl  mny^ 
be  passed  in  Ibis  Court;   yet  if  yoa  sboold 
proceed  to  censore  tbe  person  tlios  separated 
from  tbe  supposed  former  husband,  from  this 
contrariety  of  judgments  the  greatest  confusion 
would  arise :  tor  yoo  would  censure  the  person 
for  marrying  ngBm,  as  being  the  wife  of  that 
liusband»  of  whom  it  had  bm  directly  io  issue 
«od  determined  that  she  was  never  tbe  wife. 
This,  my  lords,  appears  to  us  a  very  consider- 
able absurdity.    The  only  answer!  heard  to 
that  was   rather  avowing  the  inconvenience 
tb^  removing  it.     When  it  was  asked,  in 
wh%t  predicament  wonld  a  woman  stand  under 
these  circumstances  ?  it  was  said,  she  would  be 
a  wjfe  to  criminal  purposes,  but  not  so  as  to 
civil   considerations.      What   the    distinction 
meant,  1  confess  I  do  nqt  well  understand ; 
but  it  was  said,  theiioble  lady  at  the  bar  should 
be  considered  as  a  wife  to  all  criminal  purposes, 
because   persons  cannot   abs()lve  themselves 
from  their  public  duties.    1  never  understood, 
that  with  regard  to  matrimony  any  party  could 
absolve  himself  from  bis  private  duties  neither : 
I  always  understood  it,  as  far  as  bis  own  net 
could  affect  it,  to  be  an  mdehble  obligation. 
But  what  are  the  duties  to  the  public,  wbtcb  a 
person  in  this  situation  should  be  answerable 
Ibr?  A  woman  by  law  separated  from,  and 
oven  pronounced  not  to  be  the  wife  of,  the 
supposed  busbaud,  and  to  whom  she  cannot 
return ;  I  do  not  know  what  duties  there  are, 
that  sbe  should  be  answersble  to  tbe  public  for. 
It  is  contended,  that  of  pot  marrving  again  ; 
but  this  is  expressly  contrary  to  the  meaning 
of  the  act  itself,  which  provides  that  in  many 
cases,  even  where  the  former  marriage  remains 
in  force,  yet  a  second  marriage  shall  not  be 
criminal :  aa  in  the  case  of  a  separation  ^  mfnj^ 
et  tharo  theie  is  no  doubt,  that  the  parties  re- 
mdn  man  and  wife  as  much  as  ii'  tbey  bad 
never  been  divorced ;  nay,  it  is  so  merely  a 
temporary  separation,  that  there  is  no  occasion 
for  a  judicial  proceeding  to  bring  them  toge* 
ther  again ;  ibr  whenever  Ibe  parties  chuse  to 
cohabit,  they  may  live  together,  and  are  as 
coinpietely  man  and  wife  aa  if  no  separation 
bad   happened.     It  has  been  observed,  tba^ 
some  inconveniences,  which  were  removed  by 
the  late  oEiarriage-act,    miffht  be  introduced 
again  under  these,  suits  of  jactitation :  it  is 
certainly  somewhat  unintelligible  how  these 
suits    could    be   applied   to   those    |iurposes. 
The  grievance  mentioned  Is  this,  that  single 
women  contracting   debts    did,    before   that 
act  of  parliament,  prooure  themselves  to  be 
clandestinely  married  to  persons  with  whom 
tbev   never   intended  to  cohabit,  but  merely 
with  a  view  fraudulently  to  protect  themselves 
against  their  creditors.    iNow,  can  it  be  argued, 
that  by  |[oiog  ioto^  the  Ecclesiastical  Court, 
and  obteining  a  sentence,  in  a  cause  of  jactita- 
tion, that  ml  would  be  answered?   What! 
when  a  woman  wants  a; husband  to  protect  her 
Ihmd  ber  dcbu,  shall  siit  g^t  hcivcif  firradn- 
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lenttv  released  from  her  husband  ?  It  atema  it. 
would  have  quite  a  contrar}[  effect,  and  cannot 
answer  the  purpose  for  which  it  wonld  be  in-s 
tended.  If  any  of  the  excellent  regulatiooa, 
made  1^  that  act  are  in  danger  of  being  in* 
fringed  upon  by  undue  practices,  it  were  worthy 
.the  legislature  to  attend  to  it,  and  provide  againsi 
them  ;  but  a  court  of  justice  caunot  for  such 
reasons  depart  from  ancient  and  establiahed 
modes  of  proceedings :  and  in  this  case  these 
consideratk>ns  ought  not  to  have  the  least 
weight,  because  there  is  not  an^  ground  for  the 
apprehension.  In  the  proceedings  in  this  cri* 
minsl  court,  therefore,  your  lordships  ought  ta 
receive  these  sentences  upon  the  verv  same 
principles,  or  indeed  broader  than  a  civil  court:- 
for  who  shall  pretend  to  say,  that  in  a  civil 
question  partiifs  may  avail  themselves  of  such  a 
suit  ?  But  where  a  person  is  brought  merdy  to 
answer  for  a  crime,  and  for  tbe  jpurpose  of  pu-^ 
nishment,  who  shall  say,  that  it  is  consonaDt  to 
the  principles  of  law  that  such  a  defence  should 
not  avail  ?  So  rigorous  a  determination  in  cri- 
minal cases  has  not  been  supported  .on  any  ao« 
tbdrity,  or  established  on  any  principle.  Upon 
the  autborities  therefore  which  have  been 
quoted,  end  which  remain  unshaken  and  uncon* 
tradicted,  we  do  submit  to  yonr  Wrdabipa,  that 
these  two  pointa  are  well  established.  But  it 
has  been  said,  that  we  are  now  arguing,  for 
what  is  not  open  to  be  considered  on  the  ge> 
neral  principles  of  law :  because  this  question 
baa  been  already  decided  by  the  very  %tX  upon 
which  tbe  prosecution  is  now  depending :  ibr 
wben  an  act  of  parliament  makes  some  excep* 
tlons,  Ibe  true  interpretation  of  that  act  is,  ttiat 
all  cases,  which  are  not  within  tbe  exceptions, 
are  within  the  prohibition. 

My  lords,  supposing  that  to  be  a  good  prin- 
ciple of  interpretation,  yet  it  may  very  well 
and  with  propriety  be  contended,  that  the  case 
that  is  now  offered,  1  mean  the  sentence  pco- 
Qouncing  against  this  marriage  in  a  cause  of 
jactitation,  is  within  the  exceptions  of  the  aet 
of  parliament. 

My  lords,  tbe  two  exceptions  are,  that  \% 
shall  not  extend  to  any  person,  who  is  at  th0 
time  of  auch  marriage  divorced  by  any  sentence 
had  in  the  Ecclesiastical  Court ;  or  to  any 
person,  where  the  former  marriage  hatb  been^ 
or  hereafter  shall  be,  by  sentence  in  any  Eccle- 
aiastioal  Coort,  decreed  to  be  void  and  of  no 
effect. 

My  lords,  it  will  be  diffieuh  to  explain  the 
latter  words,  connected  with  the  f^rovision  io 
the  former  clause,  without  taking  in  the  very 
sentence  which  is  now  under  consideration. 
The  general  words  in  the  first  clause  are, 
that  It.  aball  not  extend  to  those  caseii,  in 
which  at  the  time  of  such  marriage  the  perseo 
was  divorced  by  any  sentence  of  tbe  Ecclesiaa- 
tical  Court. 

Now,  my  lords,  the  word  *  divorce'  has  always 
been  applied,  not  only  to  separations  d  mtnU 
et  ihoro  but  to  divorces  d  vinculo  matrimaniL 
The  first  clause  therefore,  under  the  general 
word  of  *  diforce,'  iems^o  take  in  bot^  xhim 
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ciwM,  Whether  it  be  a  teolipmvry  sepAr^Hbti 
fmf  adalteiy  dr  cruelty,  or  irhetb^ir  ii  U(  a 
dirorce  i  iJtneulo  mtUrunoniu  If  that  etHuse 
Applies  ta  these  twA  cases,  1  troold  ask  what  is 
the  meanfiBgof  the  second,  that  speaks  0f  sen- 
tences, deelariog^  a  marriaft  null  and  TOld  to 
Mtt  effects  ?  A  sentence  pronoanctog^  a  mar- 
ilaji^e  null  and  foid,  and  of  nh  effect,  ia 
.  the  same  things  as  a  divorce  d  vinculo  ma- 
trimonii ;  hecaase  if  the  marriage  has  ever 
h^Vii  ft  trve  and  legal  mafriage,  it  is  well 
known,  that  no  jodicial  power  in  this  king- 
dom can  put  an  end  to  it.  In  order  there- 
fore to  give  ev^y  part  of  Ibis  act  some  mean- 
ihg,  It  ought  to  be  understood,  that  the  legisla- 
ture by  those  genera)  words  roust  laean  any 
iftntenee  whatever,  hy  which  the  Eccleatastical 
Court  shoold  have  pronounced,  that  there  is  no 
Inarriage,  or  that  a  marriage  is  void  ;  it  being 
the  purport  and  the  general  object  of  this  act 
<o  sare  not  only  Ihf  jurisdiction  of  the  Bcdeti- 
istical  Court  (thatih  not  what  I  am  eoalendiog 
for,)  but  it  is  to  aa^e  the  iotiocence  of  the  per- 
ions  acting  under  gucfa  sentences :  because 
irhere  that  questkm  has  been  agitated  in  a  public 
dourt  (for  the  legiidature  does  not  suppose,  a« 
•otne  of  the  eounaal  on  the  other  iSde  have  un- 
iMrrflhtabljr  aiipposed,  it  to  be  a  private  and 
daodesti«e  tfansaestion ;  but)  the  conalitutiob 
enpposes  eveiV  court  to  be  open  and  public,  and 
Proceedings  tnere  to  be  before  tbe  mce  or  the 
iporld:  evaiy  body  may  see  and  know  them, 
if  they  please ;   and  when  there  has  been  thia 

S'  ubKc  sentence  of  any  constitmionat'  oourt,  tbe 
leaning,  the  eqhity  of  the  act  nfuit  be,  that 
tey  one  of  these  sentences  shall  jufctlff  the 
varty  acting  under  it.  To  make  a  distinction 
between  a  caoae  of  nullity  and  a  eadse  of  jacti- 
tatioo,  I  apprehend  can  he  founded  opoo  no-' ' 
Ihitag,  but  not  ooasideriog  the  nature  of  the 
proceedings;  because  I  can  hartlly  put  a  case, 
^btch  would  be  a  proper  subject  ihr  a  suit  of 
nullity,  bui  it  might  likewise  be  proceeded  to 
the  same  effect  in  a  suit  of  jactitation :  the 


t9  avoid  a  M«frlage  by  rsaabn  ol^  minority, 
w4i«re  the  party  nnd^r'mge  waa  marrtetl  br  {i<> 
cence'witliont  cbe  conaeot  of  parefiis,  was  by  a 
80ft  of  jactiUlion:  k  was  the  bMe  of  Firoal 
and  Waldeck  in  1760.  1  looked  into  the  aen- 
tence  that  was  pronounced  in  that  caltae,  and 
it  was  pr«cisely  iit  the  same  words  aa  this  tinvr 
in  queation.  Will  any  body  contend  that  it  \m 
■ot  an  effectual  sentence,  declaring  the  mar* 
riage  between  these  parties  void  f  Your  lord- 
ships see  it  is  a- fallacy  therefore  to  «ay,  that 
this  method  of  proceeding  in  a  cause  of  jac« 
titation  win  aotas  tfficdualiy  bring  on  the  ques- 
tion of  marriage,  aa  a  cause  of  nullKy  of  mar- 
riage. There  w^re  two  other  carfw  afterward* 
upon  that  act,  that  were  brought  in  the  same 
way ;  neither  of  tbl*m  eaose  to  a  decision,  but 
the  method  of  proceeding  was  the  same.  Afler' 
Wards  there  was  a  suit  upon  that  act  «^  par- 
liament brought  as  a  cauae  of  nullity  of  mar- 
riage. I  yemanbef  it  being  made  a  question, 
i^hethereren  that  was  a  proper  ^y^of  pro- 
ceeding; bat  the  judge  was  of  opinion,  that 
the  partj^  might  have  proceeded  b  dtberway, 
conceiting,  I  pcaiuroe,  that  the  aefttence  in  eHe 
Way  would  be  as  effeduat  ts  iif  the  oiher. 
With  what  propriety^hen  can  it  be  said,  aa  il 
waa  on  tbe  other  aidp,  thattdl  (proceedings  in 
causes  for  jactitation  of  marriage  moat  be  with 
an  ill  intent  f 

Il|y  lords,  it  d&th  not  apply  at  all  to  the 
manner  of  fwoceedings.  8up|iose  it  to  be  Ime, 
what  Was  asserted  by  tbe  coiinatl,  aud  I  be- 
lieve It  is  ia  a  great  measure  so,  that  theie 
anits  were  chiefly  \>^^  for  tbe  purpose  of  eo« 
quiring  into  contracts  of  marriage ;  fbr  halbre 
the  Marriage  Act  put  aa  end  to  ftuch  contracts, 
it  waa  difficult  for  parties  to  'know,  Vheth^f 
they  had  entered  imo  such  contracts  as  would 
bind  them  or  no  ;  with  wliat  pro^e|V  can.  it 
be  said,  that  if  a  suit  of  jacthation  bM»rought 
upon  audi  contract,  it  must  be  arith  an  iH  in<^ 
I  tent  P  f  have  mentioned,  tliat  these  auHa  have 
been  brought  under  the  Marriag€<  A<^,  ind 


on^  difference  ia^  the  proof  being  put  upon  the    therefore  merely  upon  the  qneskioii  of  martia^. 


tAiirereqt  'party.  '  Suppose  a  person  means  to 

^ispute  the  validity  of  his  mkrriage ;  he  may^ 

If  he  pleaaea,  proceed  in  a  cause  of  milUty  of 

knarriage;   in  which  case  he  must  state  the 

circumstances  of  bis  marriage,  and  the  grayer 

of  hia  libel  will  be,  that  under  these  drcum- 

Minees  hia  marriage  may  be  pronounoed  void : 

the  sentence  then  would  be  direct  t6  that  point. 

Buppose  on  the  other  hand,  he  chuses  to  bring 

^  suit  of  jactitation,  and  charges    that  the 

troman  hal  claimed  him  to  he  her  husband  :  jf 

the  iuafifies  thst  jactitation  by  pleading  her 

ixrarnage,-1t  is  incuAbent  on  her  then  to  state 

the  case,  and  to  go  into  the  question,  wh^et    vw«oiwu  »»  gu  luw  «!■•  ^u^v^ivn  ,  ■n9«j.«-««r,  .^^ 

It  is  a  nwrriao^eor  no:  and  if  in  tlwt  justificatory    the  fact  turn  out  what  it  miftht,  that  aentt^too 

-.i_, -__^  L      ,      .  .r.    ^0y|j  |je  gjiiafj^iory,  that  *he  TOlrrWfe.tnto 


Dieal  anch  circumstances  be  atated,  as  fmuA 
have  been  the  contents  of  the  libel.in  a  cause  of 


lu  those  cnsea  the  sentences  are  |)recisely  eon«- 
ceived  in  the  same  worda  with  the  «ieiileoce  \h 
this  cauae  :  and  if  a  man  waa  to  be  matded 
again  after  auoh  a  sentence  fwoiMenced»  woitfd 
it  be  ai^ued  one  moment,  that  he  would  ne 
guilty  of  polygamy  under  this  statute?  If  hO 
would  not,  it  must  be,  becnose  sack  a  aentanee 
is  on>the  same  footing,  aa  if  it  had  been  fivcfi 
in  a  cause  of  ouHrty.  For,  if  a  senten6e||ii!ifca 
in  a  cauie  of  nullity  was  to  be  ofiihped  as  con- 
dasire,  and  before  you  entered  into  Midtnco 
upon  the  facC,yQyr  ford^ipswouM  think  1i 
the  ]>ropertlmeto  ol^r  it,  there  wonYd  be  oo 
occskion  to  go  into  the  ^uesiioi^ ;  bQ(a«ie,^ll% 


void,  ^hat  is,  that  there^was  no  maniac^  ii^ 


unllity,  the  sentencoi  I  contend,  would  have  I  aubsisMng  l^weea  Ihe  |iai1iea.    HJiiat'la  m^  . 
precisely  the  same  efie<d.  I  assertion  afken  then  ^  a  suit  of  jacifBtio*) 

.  My  lords,  I  have  khowti  more inntances thaH  |  and  what  was  theasserfton  ih  the  cae«a  oeMr 
one  to  justify  what  I  assert.  The  fh'st  i^t  befofe  yoiirlorddiMtr  TMpWntiff  <6'l0itiljk 
Hiat  erer  mu  krought  nfbii  tl»  lll»ir)ve  Act  |  hia  onbn  of^  mWj  itela%  Iktf^  il«  fw^ 
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■ttisces,  ttetey  Um  persons  present: 
tempts  to  proTe  this  fact.  The  judg 
C&odiefed  the.^roofir,  and  gone  into  the  ques'^ 


tioo^delerniiiieil^that  there  was  do  marriagre, 
Or,  io  other  words,  that  the  naniage  ia  of'  aone 
'  effect :  thet  is,  that  the  marriage  that  is  plead- 
ed there  ean  hare  no  effeot ;  Ibr  be  pronounces, 
thaiy  as  laf  as  to  him  9|>pears,  the  party  is  a 
epinsler,  and  free  from  atl  matriaionial  con* 
traetii.  If  nre  are  right  then  in  bringing  tbis 
caose  iritbin  the  exceptions  of  the  act,  everr 
objection  1  should  cenceire,  that  can  be  slated, 
is  remored  under  the  express  reg«ilation  of  the 
aet  of  parliament ;  because  4be  legislatqre 
taking  thia  matter  into  their  coosiderationt  weM 
airare,  as  it  must  be  sepposed,  of  what  incob 
Veoiences  might  be  argued  to  arise,  have  stiM 
enaeted,  that  these  sentenees  existing,  the  per- 
son marrying  again  shall  not  be  within  the  act 
of  parliament. 

Under  these  considerations,  the  reply  baring 
lieen  ao  folly  and  so  ably  gone  into  by  the  geii« 
tlemao  who  went  belbre  me,  1  shall  take  up 
your  tordsbips'  time  no  longer,  than  in  hoping 
yoD  will  be  of  opinion,  that  Uiis  sentence  com- 
log  with'rn  the  exceptions  of  the  act,  it  would 
be  itopcoper  to  go  into  any  proof  of  the  fact : 
and  tberf  fore  I  hope  your  lords)ii|i6  will  admit 
of  this  plea  of  the  defendant. 

Lord  Pretident  ^  the  Gauncil  My  lords, 
1  mere  your  lordships  to  adjourn  to  the  Cham- 
ber of  Parliament. — Lords.  Ay,  ay. 

Lord  High  Sieved,  This  House  is  adjourn* 
ed  to  the  Chamber  of  Parliament. 

.  The  Lords  and  others  returned  to  the  Cham- 
ber of  Parliament  in  the  same  order  they  came 
down.    The  prisoner  retired  from  the  bar.   . 

AAer  some  time  paased  in  the  Chamber  of 
Parliament*,  the  Lords  and  others  came  back 

*  Die  Veneris,  19  Aprilis,  1776. 

.  Ordered  by  the  Lords  spiritual  and  temporal 
in  parliaoieoi  asembled,  that  the  fbllowing 
Q,uestions  be  put  to  the  Judges,  riz. 

1.  Whether  a  sentence  of  the  Spiritual  Court 
egainat  a  marriage  in  a  suit  ^br  jactitation  of 
marriage  is  conclusire  evidence  so  as  to  step 
the  counsel  for  the  crown  from  proving  the 
said'marHf^ein  an  indictment  for  polygamy  P 

fi.  Whether  admitting  such  seotenoe  to  be 
eonclnsire  upon  such  indictment,  the  counsel 
9w  the  crown  may  be  admitted  to  avoid  tbe 
effect  of  such  sentence,  by  proving  the  same 
to  hare  been  obtained  by  fraud  or  coiluiiiaii  ? 

Whereupon,  the  Lord  Chief  Justice  of  the 
pourt  of  Common  Pleas,  (Sir  Willwm  De  Crey^ 
afterwards  lord  Walningham),  having  con- 
ferred with  the  rest  of  the  Judges  present,  de- 
hreced  their  unanimous  Opinion  upon  the  said 
i^uestioqs,  with  hii  reasons,  as  follow,  viz. 

My  lords ;  My  lard  ohioi'  barao,  (sir^iidoey 
Itefioid  tesyike),  ood  ibe  mt  (if  my  brettiPio, 


from  tkence  m  Ike  same,  order ;  and  the  peei 
being  seated,  and  tbe  Lord  High  Steward  i 
his  chair,  the  duchess  of  K^iogston  was  agai 
brt^eghttotliebar.     ^ 

hare  desired  me  to  deliver  their  answer  to  th 
questions  your  lordships  have  been  pleased  t 
propound  to  us. 

That  our  opioioo  may  be  the  belter  undei 
stood,  it  is  necessary  to  n»eke  apme  ohservn 
tions  on  what  has  passed  hi  argument  upon  th 
suhject. 

What  has  been  said  at  tbe  bar  is  oertainl 
tme,  as  a  general  principle,  that  a  transaclio 
between  two  parties,  in  judicial  f>rocee(liogi 
ought  net  to  be  binding  upon  a*  third ;  for  i 
would  be  unjust  to  bind  any  person  who  cool 
not  be  admitted  to  make  a  defence,  or  i^  exa 
mioe  witnesses,  or  to  appeal  from  a  judgmeci 
he  might  thins  errooruus;  ind  therelbre  tb 
depositions  of  witnesses  in  another  cause  in  proc 
of  a  Aict,  the  verdict  of  a  jury  tiudiog  tbe  fact 
and  thejudgmentof  tbe  court  u|kib  Ucis  found 
althoogh  evidence  against  the  parties,  ajid  al 
oiainung  under  them,  are  not,  io  geneml,  to  b 
used  to  tbe  pr^udice  of  strani^^ers.  >  There  aj- 
some  exceptions  to  this  {general  rule,  fuunde 
upon  particular  reasons,  but  not  liN^^iog  appli 
cable  to  the  present  subject,  it  is  unueces^ar; 
to  state  them. 

From  the  variety  of  cases  relative  to  judg 
ments  being  given  in  evidence  *  in  civil  Muiti 
these  two  .deductions  seem  to  folhiw  as  gene 
rally  true:  first,  that  the  judgment  of  a  conr 
of  concurrent  jurisdiction,  directly  upon  th 
point,  is  as  a  p(ea,  a  bar,  or  as  evidence,  con 
elusive,  between  the  same'  parties,  upon  tb 
same  matter,  directly  in  question  in  aoothe 
•  cuurt:  secondly,  that  the  judgmeni  tif  a  coui 
of  exclusive  jurisdiction,  directly  upon  th 
point,  is,  in  like  manner,  conclusive  upon  th 
same  matter,  between  the  same  parties,  ooiuioj 
incidentally  in  question  in  another  court,  tor 
different  purpose.  But  neither  the  judgmeo 
of  a  ceocurreot  or  exclusive  jurisdiction  is  evi 
dence,  of  any  matter  which  came  collaterall; 
in  question,  thongh  withip  their  jorisdictioo 
nor  of  any  matter  incidentally  cognizalde ;  no 
of  any  matter  to  be  inferred  by  aiigumeut  frou 
the- judgment. 

Upon  the  subject  of  marriage,  the  Spiritui 
Court  has  the  side  and  exdosive  cognizance  c 
ipiestionrng  and  deciding,  directly,  the  legalit; 
ol' marriage^  and  of  enlbrcing,  specifically,  tli 
rights  and  obli;r>^tions  respecting  persons  de 
pending  upon  it ;  but  the  temporal  courts  hav 
tbe  so*e  cognizance  of  examining  and  decidipj 
upeo  ail  temporal  rights  of  property  ;  and,  s 
tar  as  such  rights  aie concerned,  they  have  thi 
:iBh0rent  power  of  deciding  incidonlally,  eithe 
upon  tb^  fact^  or  the  legality  of  marriagi 
where  they  lie  in  tlie  way  to  the  decision  o 
the  proper  olijects  of  their  jurisdiction :  the] 
d^  not  want  or  require  (he  aid  of  th^  spiritoa 
courts;  nor  has  the  taw  providod  any  legs 
means  of  sending  Io  them  £sr  their  opinion 
oxcefl  wbert»  in  the  Oifeiif  iaa(rii^»  aa  issii 
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Lm-d  High  Steward.  Mr.  Attorney  Gf  neral, 
yoQ  tnfty  go  on  to  stale  ^our  cbairge. 

Attorn^  General '  My  lord*,  it  seems  to  be 
DAtter  of  just  suriMize,  that,  befcum  the  com. 
meucemetit  of  the  last  ceotory,  no. secular 

is  joined  upon  the  record  in  cerfain  real  writs, 
upon  thelegmlityof  amarrisfre,  or  its  imme- 
drate  consequence,  *<  ipenerai  bastardy ;''  or» 
in  like,  manner,  in  some  otW  particular  in- 
stances, lyings  peCoUarly  in  the  kovwlege  of 
theic  coarts^  as  profession,  deprtvation,  and 
soine  others ;  in  these  cases,  upon  the  issue  so 
formed,  the  nciode  of  trying  \]ae  question  is  by 
reference  to  the  ordinary,  and  his  certificate, 
when  returned,  receired,  and  entered  upon  the 
record  in  the  temporal  courts,  is  a  perf*etoal 
nnd  conclosite  evidence  aj^inst  ail  the  <world 
upon  that  point ;  which  exceptionable  extent, 
on  whatever  reasons  founded,  was  the  occasion 
of  the  statute  of  the  9th  of  Henry  6,  requiring 
certain  public  proclamstions  to  be  made  for 
persons  interested  to  come  in,  and  bo  parties  to 
the  proceeding.  But,  even  in  these  cases,  if 
ilie  ordinary  should  return  no  certificate,  or.  an 
insiffficient  one  ;'  or,  if  the  issue  is  accompa- 
nied with  any  special  dlrcumstances,  as  u  a 
second  issue,  triable  b^  a  jury,  is  formed  upon 
the  same  record  ;  or,  if  the  effect  of  the  same 
issue  is  put  into  another  form,  a  jury  is  to  de- 
cide, and  not  the  ordinary  to  certify,  the  truth  ; 
and  to  this  purpose  $ir  William  Staunford  men- 
tions a  remarkable  instancy.  Bigamy  was 
triable  by  the  bishop's  certificate;  but  if  the 
prisoner,  to  avoid  the  charge,  pleads  that  the 
second  espousals  were  null  and  void,  because 
he  had  a  former  wife  living,  thm  special  bigamy 
was  not  to  be  tried  by  the  bisKop^s  certificate. 

So  that  the  trial  of  marriage,  either  as  to  le- 
gality, or  fact,  was  not  absolutely,  and  from  its 
nature,  an  object  alienifori. 

There  was  a  time,  when  the  spiritual  courts 
wished  thst  their  determinstions  might  in  all 
cases  be  received  as  authentic  in  the^  temporal 

'  courts;  and  in  that  solemki  assembly  of  the 
king,  the  peers,  thebisbops,  and  judges,  con- 
vened lor  the  purpose  of  settling  the  demands 
ofthechurchf  by  Edward  the  second,  one  o^ 
the  claims  was  expressed  in  these  words:  *'  Si 
aliqua  causa,  veL  negoUum,  cujus  cognitio 
ipectat  ad  forum  eeclesiasticiMn,  et  coram  ec- 
clesiastico  judice  fuerit  sentential it^ftermioa- 
tuDi,  et  transient  in  rem  jndieatam,  nee  per  ap- 
pellationem  fuerit  susjiensum ;  et  postmodum, 
coram  judice  secolari,  super  eadem  re  inter 
easdem  personas  questio  moveator^  et  provetiOr 

.  per  testes  veP  instrupenta,  talis  exceptio.  in 
fi>ro  seoulari  noo  admittatur."  The  answer  to 
which  demand  was  expressed  in  this  maimer : 
**  Quando  eadem  causa,  diversis  ratlonibus  co» 
ram  jndicibus  ecdesiasticis,  et  secularibus,  ven^ 
Itlatur,  dicant  quod  (fioa  obstante,  eodesiasfico 
jodido)  curia  regis  ipsum  tractet  negotiun^nt 
sibi  expedire  videUnr.'*  For  which  lonl  Cpko 
gives  this  reason,  second  Institute,  o.  SS.*  *^  For 
the  spidlual  jtt^;es'proco(Bdiiigi.aro  for  the 


punishmODt  had  been  provided  for  a  crime  of. 
this  onalignaDt  complexion  and  pernicious  ex- . 
smple* 

Perhaps,  the  innocence  of  simnler  ages,  or 
the  more  prevailing  influence .  of  religion,  or 
the  severity  of  ecclesiastical  censDres,  to|[ether 


correction  of  the  spiritna)  inner  man»  and  *  pro 
*  salute  animK*'  to  enjoin  him  penance;  and 
the  jndges  of  tbe.common  law  proceed  to  give 
damages  and  recompenoe  for  the  wrong  and- 
injury  done  ;'*  and  then  adds,  "  and  so  this  ar- 
ticle was  deservedly  r^ected." 

And  the  same  demand  was  made»  and  re- 
ceived the  same  answer,  in  the  third  year  of 
king  James  the  first. 

It  is  to  be  observed,  that  this  demand  related 
only  lo  civil  suits  between  the  same  parties  i 
and  that  the  sentence  should  be  received  as  a. 
plea  in  bar.  But  this  attempt  and  misoarriaga 
did  not  prevent  t|ie  temporal  courts  from  sliew  , 
ing  the  same  respect  to  their  proceedings,  as 
they  did  to  those  in  other  courts.  And  there- 
fore where,  in  civil  causes,  they  found  the  ques- 
tion of  marriage  directly  determined  by  the  ec- 
clesiastical courts,  they  cepeived  the  sentence, 
though  not  as  a  plea,  yet  as  proof  of  the  fact; 
it  bemg  an  authority  accredited  in  a  judicial 
proceeding  by  a  court  of  condpetent  jurisdic- 
tion ;  out  still  'they  received  it  upon  the  same 
principles,  and  subject  to  th^  same  rules,  by 
which  they  admit  the  acta  of  other  courts. 

Hence  a  sentence  of  nullity,  and  a  sentence 
in  affirmance  of  a  marrifl^ge,  have  been  received 
as  conclusive  evidence  on  a  question  of  legiti- 
macy arising  incidentally  upon  a  claior.toa 
real  estate. 

A  sentence  in  a  cause  of  jactitation  has  been 
received  upon  a  title  in  ejectment,  as  evidence 
against  a  marriage,  and,  in  like  manner  in  per- 
sonal actions,  iuimediately  ^founded  on  a  sup* 
posed  marriage. 

So  a  direct  sentence,  in  a  suit  opon  a  promise 
of  marriage,  againat  the  contract,  has  been  ad- 
mitted as  evidence  against  such  contract,  in  an 
action  brought  upon  the  same  promise  for  da- 
mages, it  being  a  direct  sentence  of  a  com* 
petent  opuH,  disproviag  the  ground  of  the  ac- 
tion. 

So  a  sentence  of  nullity  is  equally  evidence 
in  a  personal  action  a^inst  a  defence  fouodsd 
upon  a  supposed  coverture. 

But  ip  all 'these  caaes,  ttie  partiea  to  the  soit% 
or  at  l^ast  the  parties  againat  whom  the  efi« 
deuce  was  received,  .were  parties  to  tha  sen- 
tence, and  had  aoquieaced  under  it ;  or  claimed 
under  those  who  were  parlies,  and  had  ao« 
quieeoed. 

But  ahhoogh  the  law  stands  thus  with  re- 
gard to  civil  suits,  proceedings  in  otatters  of 
crime,  and  especially  of  felony^  fall  under  k 
dHferent  consideration:  .first,  becauK  the  par- 
ties are  not  the  same ;  for  the  king,  in  wnOm 


the  trust  of^rosecuti^g  public  offences  is 
edf  ond  which  is  executed  1$  his  immediate  or< 
deia,  or  in  bio  name,  by  fpttm 
.party  to  such  proceedings  in  • 
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^tb  tbOBe  cakmil'MS  which  naturally  antfoe- 
eetfarily  follow  the  enormitjr  mi^ht  fnrmerly 
iiav«  been  found  tufficient  to  restrain  it. 
From  the  moment  these  caatea  ceased  to 

Conrt,  and  cnoet  be  admitted  to  defend,  exa- 
mine witncaies,  in  any  manner  intervene,  or 
appeal:  secoDdiy,  such  doctnoea  would  tend 
to  gife  the  spicitual  courts,  whieb  are  not  per* 
mitt^  to  exercise  any  judicial  cognizance  in 
matters  of  crime,  an  immediate  iofloence  in 
trials  tor  oieaces,  and  to  draw  the  decision 
froas  the  coarse  of  the  common  law,  to  which 
it  solely  .and  peculiarlj^  beloBjps. 

Ttatt  ground  of  the  judiciaipowers  given  to 
«cdettaatical  oourla  is,  merely,  of  n  spiritual 
iMWsideration,  *  pro  correctione  morum,  et  pro 
*  salute  animce.'  They  are  therefore  addressed 
1o  the  ednacieiiee  of  the  partjr*  But  one  great 
ohfeei  of  temporsA  jurisdiction  is  the  public 
pence ;  and  crimes  against  the  public  peace  are 
wliolfy,  and  in  all  tlieir  parts,  of  temporal  cog- 
nizance alone.  A  felony  by  common  Jaw  was 
also  so.  A  felony  by  sttttute  becomes  to  at  the 
moment  of  its  institution .  Tli^  temporal  cou  ru 
atone  can  expound  the  Jaw,  and  judge  of  the 
crime,  and  its  proofs ;  in  doing  so,  tbf  y  must 
nee  with  their  own  eyes,  and  try  by  their  own 
rules,  thai  is,  by  the  common  law  of  the  land ; 
jt  is  the  tmst  and  sworn  duty  of  their  office. 

When  the  acts  of  Henry  the  eighth  first  de- 
cbred  wliat  marriages  should  be  lawful,  and 
wbiftJocestnous,  the  temporal  courts,  thongb 
Ibey  had  l>efore  no  jurisdiction,  and  the  aots  did 
not  by  express  words  give  them  any  upon  the 
^ot,  decided,  incidentally,  upon  the  construc- 
tion, declared  what  marriages  came  within  the 
Levitical  degrees,  and  prohibited  the  spiritual 
courts  from  giving  or  proceeding  upon  any 
other  construction. 

Whilst  an  andeM  stntnte  subsisted  (S  H.  4, 
'1A)>  by  which  personal  punishment  was  in- 
carred  on  bohling  heretical  doctrines,  the  tem- 
poral courts  took  notice,  incidentally,  whether 
the  tenet  was  heretical  or  not ;  for  **  the  king's 
courts  wiU  ekamine  all  things  ordained  by  sta- 
Cute." 

When  the  statute  of  W.  S,  made*  certain 
blasphemous  doctrines  a  temporal  crime,  the 
temporal  courts  alene  could  determine,  wbe^ 
'tber  the  doctrine  complained  of  was  blasphem- 
ous so  as  to  cooslitate  the  crime. 

If  a  man  should  be  indicted  for  taking  a  wo- 
man by  force  aqd  marrying  her;  Or  fbr  mar^ 
Smg  a  cbiU  without  her  father's  consent ;  or 
r  a  rape,  where  the  defence  is,  that  *'  the 
wofloan  h  his  wifc;^'  in  all  these  cases,  the 
temporal  courts  are  bound  to  try  the  prisoner 
by  the  rptes  and  course  of  the  cdmroon  law, 
and  incidentally  to  determine  wb^it  is  heretical, 
and  what  is  blasphemous ;  sod  whether  it' was 
a  marriage  within  the  statuleii^-a  marriage 
without  consent ;  Hod  whether,  in  the  last  case, 
the  woiftanwas  bis  wife:  hot  if  ihey  should 
happen  to  find,  that  sentences,  in  the  respective 
«asei,  had  been  giiren  in  tbe  Spiritual  Ooart 
»f<m  th^heiesy,thehl«vheaMxt9  doctrinesi  the 
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produce  diat  effeot,  imagination  cair  scarcely 
state  a  crime  which  calls  more  loudly,  and  io  a 
greater  variety  of  respects,  for  the  interposi- 
tion  of  civil  authority ;    which,  besides  the 

marriage  by  force,  the  marriage  whbout  con- 
aent,  and  the  lyarriage  ou  the  rape ;  and  the  court 
must  receive  such  sentences  as  conclusive  evi- 
dence,  in  tbe  6rst  instance,  without  lookiog 
into  the  case,  it  would  vest  the  substantial  and 
effective  decision,  though  not  the  cogoizauco 
of  the  crimes,  in  the  Spiritual  Cuurt,  and  leave 
to  tbe  jur3r,  and  the  temporal  courts,  nothinip 
but  a  nominal  form  of  proceeding,  upon  what 
would  amount  to  a  pre-deiermined  conviction 
or  acquitui ;  which  must  have  the  effect  of  ai 
real  protphition,  since  it  would  be  in  vain  t<y 
prefer  an  indictment,  where  an  act  of  a  foreign 
court  shall  at  onceseal  up  the  lips  of  the  wit- 
nesses, the  jury,  and  the  court,  aud  put  an  en* 
tire  stop  to  the  proceeding. 

And  yet  'i\  is  true,  that  tbe  spiritual  courts 
have  no  jurisdictiuo,  directly  or  indirectly,  in 
any  matter  not  altogether  spiritual;  and  it  is 
equally  true,  that  the  temporal  courts  have  the 
sole  and  entire  cognizance  of  crimes,  which 
are  wholly  and  altogether  temporal  in  their 
nature. 

And  if  the  rure  of  evidence  must  be,  as  it  is 
often  declared  to  be,  reciprocal ;  and  that  in 
all  cases,  iu  which  sentences  favourable  to  tho 
prisoner,  are  to  beadtnitted  as  conclusive  evi- 
dence for  him ;  tbe  sentences,  if  unfavourable 
10  the  prisoner,  are  in  like  manner  conclusive 
evidence  against  him;  in  what  situation  must 
the  prisoners  be,  whose  life,  or  liberty,  or  pro- 
perty, or  fame  rests  on  tbe  judgments  of  courts^ 
which  have  no  jurisdiction  over  them  in  tbe 
predicament  in  which  they  stand  f  and  in  what 
situation  are  the  judges  of  the  common  law, 
who  must  condemn,  on  the  Word  of  an  eccle- 
siastieal  juilgCr  withoot  exercising  any  jadg* 
ment  of  their  oVrn  ? 

The  Spiritual  Conrt  alone  can  deprive  a 
clergyman.  Felony  is  a  irood  cause  of  depri- 
vation: yet  in  lord  Hobart's  Re|iorts  it  is  held, 
that  they  cannot  proceed  to  deprive  for  felony, 
before  the  felony  has  been  tried  at  law  ;  and 
although,  after  conviction,  they  may  act  open 
that,  and  make  the  conviction  a  ground  of  de- 
privation, neither  side  cau  prove  or  disprove 
any  thing  against  the  verdict ;  because,  as  that 
very  learned  judge  declares,  **  it  would  be  to 
determine,  thooqfh  not  capiUilly,  upon  a  ca- 
pital crime,  and  thereby  judge  of  the  nature  of 
the  crime  and  tbe  validity  of  the  proofs;  nei- 
ther of  which  belongs  to  them  to  do." 

If  therefore  such  a  sentence,  even  upon  a 
matter  within  tbeir  jurisdiction,  and  before  a 
felony  committed,  should  be  conclusive  evi- 
dence on  a  trial  fbr  a  f($lony  copamitted  after, 
the  opinit>n  of  a  jodge,  incompetent  to  tbe  pur- 
pose, resulting  (for  .aught  appears)  from  in* 
competent  proofs  (as  suppose  the  suppletory 
oath)  wi(l  direct,  or  role,  a  jury  and  a  court  of 
competentjurisdiction,  without  contirontingany 
witaesse9|  oc  Jiwing  any  proofs:  for  th« 
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ftvsi  aad  0|^  scandal  gi^en  to  Nligio*,  iin* 
pliei  more  ctuel  diaappointiiieat  to  fba  ymx  and 


-  pi  lea  more  ctuel  diaappointiiieat 
MDOoraMe  ^peetationa  of  the  pcraomTbetray- 
«d  by  it;  which  tenda  nsore  to^ornift  the  pa 


qneiftioD  aupposeg,  and  the  tmth  is,  that  tlie 
temporal ^coort  does  oot  and  cannot  examine; 
whether  the  sentence  is  a  jast  coodnsion  from 
the  case,  either  in  law  or  fact  %  and  the  dtffi- 
tv^f  will  not  be  removed  by  presuming,  that 
Vtery  c^rt  determines  rightly,  beoanse  it  must 
^  presumed  too,  that  the  partis  itid  rig*ht  in 
bringing-  the  full  and  true  case  before  the 
€onrt ;  and  if  they  did,  still  the  court  will  have 
datermtned  rij^httr  by  ecclesiastical  laws  and 
tules,  and  not  by  those  laws  and  rules  by  which 
criminals  are  to  stand  or  fall  in  this  country. 

If  the  reason  for  receivioi^  anch  sentence  is, 
because  it  is  the  judgment  of  a  court  compe- 
tent to  the  enquiry  then  (before  them  ;  from  the 
same  reason,  the  determination  of  two  justices 
of  the  peace  upon  the  fact  or  validity  of  a  mar- 
riage,  io  adjudging  a  place  of  settlement,  may 
hereaAer  l)e  offered  as  evidence,  and  give  the 
tawto  the  highest  court  of- criminal  joris- 
^liettoh. 

But  if  a  direct  sentence  upon  the  identical 
question,  in  a  matrimonial  cause,  should  be 
adinitted  as  crtdence  (though  such  sentence 
Cigaittst  the  marriage  has  not  the  foree  of  a  final 
Hebision,  that  there  was  none)  yet  a  cause  of 
jactitation  is  of  a  dtflerent  nature ;  it  is  racked 
msa cause  <^ defamation only^  and  not  as  a ma- 
ttitttonial  catise,  unless  where  the  defendant 
fdeadsn  marriage ;  and  whether  It  continues  a 
matrimonial  cause  throughout,  as  some  say,  or 
ceases  to  be  so  on  ftilure  of  proving  a  mar- 
t'iagv,  Us  others  have  said,  still  the  sentence 
4Ms  mHy  a  negative  and  qualified  effect,  viz. 
*^  that  the  party^has  failed  in  his  proof,  and  that 
the  libeHant  is  free  from  all  matrimonial  eoo- 
ttaot,  a«  far  as  yet  ap|>ears;"  leaving  it  open 
to  new  proofs  of  the  same  marriage  in  the  same 
cause,  or  to  any  proofs  of  tliat  or  any  otiier 
marriage  in  another  cause:  and  if  such  sen- 
tence is  no.  plea  to  a  new  suit  there,  and  doea 
not  conclude  the  coort  which  prononaces,  it 
cannot  conclude  a  court,  whtoh  receives  the 

Mnlenoe,  from  going  ihto  new  proofs  to  make  I  be  pemaitted  to  prove  Oollbsion  ;  «od  «M«eem« 
4>Qt^that  or  an^  other  maniaiTe.   ;  I  iog  to  doubt  but  that  strangeas  might. 


rity  of  domeatic  life,  and  to  looadB  tlioit  aaered 
eonnoctimia  mod  «loae  robtiooa«.  designed-  hf 
Providence  to  hind  the  jmond  world  together; 
or  which  may'cneate  more  dvil  diawndert  espe- 

But  if  it  was  a  direct  and  densk e  aenteacc 
ii{|on  tlie  point;  and,  as  it  atindsi  to  be  ad* 
mitted  as  cvonlMive  evidence  upon  the  courts 
and  not  to  he  impeached  from  vkhin  ;  yet» 
like  ett  other  acts  or  the  behest  judicial  etttbe* 
laty,  it  Icimpcachable  limn  wiHiont :  ahbough 
it  IS  not  permitted  to  shew  that  the  oeiirtiiiwf 
mastaken,  it  mey  be  shewn  4hat  they  vere 
misled. 

Fradd  is  ati  extrinsic,  collateral  act ;  which 
vitiatfe  the  meat  solemn  psieeedin^  of  .eoHna 
ofjuftioe.  Lord  Coke  a^s,  -it  avoidiaUjvdir 
eiel  nobi,'  ecolaaiaatital  or  tomporai« 

in  civil  aidti  4dl  etrangcrs  a^jr  falaify,  for 
oovio,  either  fines,  or  veil  er  feipied  reoer 
veries  ;  and  efen  a  recovery  by  e^iiat  title,  if 
coHttsion  was  praetiaed  to  prer ent  e  fair  de* 
fence ;  end  this,  whether  the  cofin  is  apparent 
npon  the  reomt|,  aa  net  essoinin|r,  or  noislAr 
mending  the  fiew,  or  by  sefiering  judgment  b|r 
coofessbn  or  default;  er  mrtrinsic,  aa  wk 
pleading  a  releaee,  collateral  wemmty,  or  otlier 
advantaj^oa  pleas. 

In  cnmitial  proeeedings  if  an  offender  is  con* 
vicled  of  ftlony  on  confession,  or  boHtl^wed, 
not  only  the  time  of  the  felony,  but  tbeMooy 
itself  may  be  travereed  by  a  puichaier,  wbilEa 
oomreyanoe  would  be  eneoted  ee  it  alandsf 
and,  even  after  a  oanvietion  by  verdict,  lie  tnej 
traverae  the  time.  « 

In  the  proceed inga  of  the  Eoclesiastieal 
Court  the  aeme  mie  holda.  In  Dyer  there  ie 
an  instance  of  a  second  adminiakftton,  frando* 
lentiy  obtained,  to  defeat  mn  execution  at. law 
against  the  first;  and  the  fact  being  admitted 
by  demurred,  the  oomt  f>rononnced  airiest  the 
fraudulent  administration.  In  another  instance, 
an  administration  had  beei)  fratfdnlently  re* 
voked ;  and  the  fiiet  being  denied,  iasee  waa 
joined  npon  it ;  and  the  eoilnfien  bein^  found 
by  a  jury,  the  coort  gavejudgmeet  agaiinsl  it. 
fn  the  more  modern  cases,  the  queation 
seems  to  have  been,  whether  the  paMieeebouId 


60  that  admitting  the  sentence  in  its  full  ex- 
tent nnd  import,  K  only  proves,  that  it  did  not 
yet  appear  that  ihey  wtt-e  married,  and  not 
that-tliey  were  not  mnrried  at  all :  and,  by  the 
role  laid  doiwn  by  lord  6hief  justice  0alt,Wh 
tlAftehCe  cin  be  no  proof  «f  any  thing  to  be  in- 
ferred by  argument  from  it ;  and  therefore  it  is 
hot  to  be  ioH^rred,'  that  thefe  was  no  marriage 
it  any  time  ^r  flace,  because  the  oonrt  had  oot 
then  sitfficient  evidence  to  prove  a  marriage  at 
e  particular  time  and  pkce.  That  sentence, 
and  this  judgment,  may  aiaod  well  together, 
tmd  jN>th  propositions  be  equally  tree :  it  may 
be  true,  that  Mhe  spiritual  Court  bed  not  theo 
iolReient  proof  of  the  mtrria|i;«  specified,  and 
Mmt  year  lOrdshipa  may  ttoil»,  unfonunntely, 
ibd  aofieieiil  proof  if  aSaeatirrftige. 


60  that  collusion,  being  a  matter  extrinoie 
of  the  cauae,  may  he  imputed  by  a  stranger, 
and  tried  by  a  jury,  end  detormined.'by  the 
courts  of  temporal  jurisdiction. 

And  if  fraud  wiH  vitiate  the  jodfoial  acta  of 
the  temporal  oourts,  ^ere  seems  as  mueh  roe* 
eon  to  pvevent  the  mischidfs  -nrising  from  eel* 
losion  In  \hp  eccleiiastieal  eonrls,  ^icH,  frtkaa 
the  nkitttre  el*  their  prooeedinge^'^arb  at  lq|la^^ 
imieh  expoeed,  end  whiob  we  find  have  be^ 
hi  laet,  es  mbch  exposed,  to  be  prafftiaatMpoii 
for  aiisiater  p^UfMi^,  as  the  'eoertf  io  l^pb- 
minstec^i^l. 
.   We  /n-e  ui  erefbr^  unenimAitsly  of  o|^M  s ' 

*fisst,  tliat  a  tlbntendwlb  tiie  »pirit«»d^oiill 
ageinst*aVi&rrt«ge"Ni''a«4llit  of  jedlittli^i  ef 
pnerriegp.  iav»ot  co^efctoife  efidefifltt^  41  It 
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mHj  10  A  oottDtrr  wbem  th«  title  to  frenl 
iioBMiraBd  high  •iloe  it  liereditary. 

£Here,  followed  a  p-eat  uproar,  behiod  the 
bar,  aod  f  be  Serjeabt  at  Aran  made  the  usual 
IwoolamatioD.] 

My  loHa,  tba  nisfortiiiiea  of  iadmdaala,  the 
«ornipcioa  of  ffritaie  life,  the  coiifonon  of  do- 
nostie  relatiooe,  the  disorder  of  civil  suoceemon, 
mad  the  offence  doae  to  reli(^on,  are  suggested, 
not  aa  ii^redienis  ia  the  particular  offence  now 
under  trial,  hut  aa  miaeriei  Ukely  to  arise  from 
the  example  of  the  crime  in  general ;  and  are 
laid' before  yoer  lordships  ooly  to  call  your  at- 
teatkn  to  the  comve  and  order  of  the  trial,  that 
Belhiag  may  fall  oat,  which  majr  give  com- 
teaanee  to  soeb  a  crime,  and  heigvten  such 
damnrsto  the  pobKe, 

Tlie  present  case,  to  state  it  justly  aad  fiiirly, 
ia  atript  of  much  of  this  aggravation.  The  ad- 
▼aaoed  age  of  the  parties,  and  their  previous 
habits  of  life,  would  reduce  many  of  these  f^ 
neral  articles  of  mischief  and  criminality  to  idle 
topics  of  emptj^  declamation.  No  part  of  the 
present  complaint  tunui  upon  any  ruin  brought 
on  the  blameless  character  of  injured  inno* 
oeooe ;  or  upon  any  disappointment  incurred 
to  just  and  honourable  pretensions ;  or  upon 
any  corruption  supposed  to  be  introduced  mto 
domestic  life.  Nor  should  I  expect  much  se- 
rious attention  of  your  lordships,  if  1  should 
ur^re  the  danger  of  intailing  an  uncertain  con- 
dition upon  a  helpless  offspring,  or  the  appre- 
hension of  a  disputed  succession  to  the  bouse 
of  Pierrepoint,  as  probable  aggravations  of  this 


But  your  lordships  will  be  pleased  withal  to 
renoemher,  that  ewwy  plea,  which,  in  a  case 
diflhrcntly  circumstanced,  might  have  kid 
chum  to  your  pity  tor  aa  unfortunate  passion 
in  younger  mindsj  is  eotirelj^  cut  off  here.  If 
h  be  true,  that  the  sacred  rites  of  matrimony 


atop  the  coonsel  for  the  crown  from  proving 
the  marrisge  in  an  indictment  for  polygamy. 

But  secondly,  admitting  such  sentence  to  ha 
cooclttsife  upon  such  indictment,  the  counsel 
for  the  crown  may  be  admitted  to  avoid  the 
effect  of  such  sentence,  by  proving  the  same  to 
have  been  obtained  by  frauo  or  collusion.* 

Die  Sabbatj,  20  Aprilis,  J776. 

Oidceed  by  the  Lords  spiritual  and  temporal 
in  pavKameot  assembled,  that  the  Lord  Chief 
iuatiee  of  the  court  of  Common-Pleaa  be,  aad 
he  ia  hereby  desired  to,  iavoar  this  House  with 
a  oopv  of  his  Amment  up«m  the  Qnestieoa  pro* 
poaed  to  the  Judges  by  thia  House  yesterday. 

Tbeaa  reasons,  says  Mr.  Hargrave,  were 
thouglit  to  be  so  important  that  the  Lorda  re- 
^uesud  to  have  a  copy  of  hia  aigmnent. 

*  See  Peake's  Law  of  Evidence,  c.  S,  s.  9. 
%%  Beat  411.  East's  Pteaaof  the  Crown  c.  Ig, 
a.  5,  aad  Hawkiaa's  Pleas  of  the  Crown,  bk.  1, 
«.  49,  a;  11. 
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have  been  vwlated,  I  am  afraid  it  must  alaa 
apjiear,  that  dry  lucre  was  the  whole  induce* 
meat,  cold  fraud  the  only  means  to  perpetrate 
that  crime.  In  truth,  the  evidence,  if  it  toma 
out  correapondent  to  the  expecUtions  I  have 
termed,  will  clearly  and  expressly  represent  it 
as  a  matter  of  perfect  indifference  to  the  prisoner 
which  husband  she  sdhered  to,  so  that  the  profit 
to  be  drawn  from  this  marriage,  or  from  thst, 
was  tolerably  equal.  The  crime,  stated  under 
these  circumstances,  and  carrying  this  impress 
sion,  is  an  offence  to  the  law ;  which,  if  it  ha 
leas  aggf'avated  in  some  particulars,  becomes 
only  more  odious  in  others. 

6ut  I  decline  making:  general  obaervatlona 
upon  the  evidence.  I  will  state  it  to  your  lord* 
ships  (for  it  lies  in  a  very  narrow  compass)  ia 
the  simplest  aad  shortest  manner  I  can  invent. 
The  fiicts  (as  the  state  of  the  evidenoa  promisee 
me  they  will  he  laid  before  your  lordships) 
form  a  case,  which  it  will  be  quite  impossible 
to  aggravate,  and  extremely  difficult  to  ex* 
tcouate. 

M  V  lords,  considering  the  length  of  tinae 
which  haa  intervened,  a  very  few  periods  will 
comprise  the  facta  which  I  am  able  to  lay  be« 
fore  your  lofdships.  First,  the  marriage  of  the 
prisoner'  with  Mr.  Hervey ;  her  cohabitatioB 
with  him  at  broken  and  distant  intervals ;  the 
birth  of  a  child  in  consequence  of  it ;  the  rup* 
ture,  and  aeparation  which  aoon  follow«:l; 
Beceodly,  the  attempt  which  the  priaaner,  ia 
view  te  the  late  lord  Brbtors  then  state  of 
health,  nsade  to  establish  the  proofs  of  her  mar- 
riage with  the  present  earl.  Lastly,  the  plaoi 
whiqb  makes  the  imasediate  anbject  of > the  pre- 
eent  indictment,  for  bringing  about  the  cele* 
bratioQ  of  a  seooad  marriage  with  the  late  duke 
of  Kiogaton. 

The  prisoner  came  to  London  early  in  lile, 
some  time,  as  1  take  it,  about  the  year  1740* 
About  1743,  ahe  was  introduced  into  the  fsmily 
of  the  late  prioces$  of  Wales,  as  her  maid  of 
honour.  In  the  summer  of  1744,  she  con^ 
tracted  an  acquaintance  with  Mr.  Hervey  t 
which  hems  the  matter  of  the  present  indict- 
raeot.  'This  acquaintance  waa  oantraoted  by 
the  mere  accident  of  an  interview  at  Winchea- 
ter  races.  The  familiarity  immediately  begaq  ; 
and  very  aoon  drew  te  its  conclusion. 

Miss  Chudleigh  was  about  eighteen  years  of 
age ;  aad  resided  at  the  house  of  a  Mr.  Merrill^ 
her  cousin,  on  a  visit  with  a  Mrs.  Hanmer, . 
her  aunt,  who  waa  alao  the  sister  of  Mr.  Mer* 
rill's  mother.  One  Mr.  Mooatenay,  an  inti- 
mate friend  of  Mr.  Merrill's,  was  there  at  the 
same  time. 

Mr.  Hervey  waa  a  boy  about  seventeen  yeara 
old,  of  small  tortune,  but  the  youngest  son  of  a 
noble  family.  He  waa  lieutenant  of  the  Corn- 
wall, which  made  part  of  air  John  Bavers'a 
squadron,  then  lying  at  Portsmouth,  and  des- 
tined for  the  West-Indies.  In  abort,  he  ap- 
peared to  Mrs.  Hanmer  anadvantageooa  match 
for  her  niece. 

From  Winchester  races  he  waa  invited  to 
LaiostoD ;  and  carried  the  ladies  to  see  his  ahip 
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waony  Mug'  performed,  Mrs.  Htomer'f  mud 
was  dispat/Sied  to  wm  tbmttke  ooMt  was  dear  ; 


•t  Fortamoolh.  The  Au|past  fbllewtostf  be 
made  a  second  ?  isit  at  Laioston  for  two  or  three 
4ays;  dortng  whkh  the  marriage  was  coo* 
tracted,  eelehrated,  and  coneuromated. 

Some  cireumstances,  which  1  hare  already 
alluded  to,  and  others,  which  it  is  immaCeiial  to 
etate  particularij,  rendered  it  impouihie,  or 
improrident  in  a  degree  next  to  impossibie,  that 
•och  a  marriage  sboald  be  celebrated  solemnly, 
or  publicly  given  out  to  the  world.  The  for* 
tune  of  both  was  insuflkient  to  maintain  them 
in  that  situation  to  which  bis  birth  and  her  am* 
bilion  had  pretensions.  T)ie  income  of  her 
place  would  hare  failed.  And  the  displeasure 
•f  the  noble  family  to  which  he  belonged,  ren- 
dered it  iinpossible  on  bis  part  to  arow  the  con- 
Dection.  The  coDseqoeoce  was,  that  they, 
•greed  without  hesitation  to  keep  the  marriage 
secret.  It  was  necessary  for  tnat  purpose  to 
celebrate  it  with  the  utmost  privacy ;  and  ac- 
cordingly no  other  witnesses  were  present,  bat 
mich  as  had  bee»  apprised  of  the  connectioUf 
and  were  thought  necessary  to  establish  the 
fact,  ii»  case  it  should  ever  bedispuled.   - 

Lainston  is  a  small  parish,  the  value  of  the 
living  beiDff  about  fifteen  pounds  a-year  i  Mr. 
Merrill's  the  only  honse  in  it ;  and  the  parish 
church  at  the  end  of  his  garden.  On  the  4th 
•f  August  1744,  Mr.  Amis,  the  then  rector,  was 
appointed  to  be  at  the  church,  alone,  late  at 
lii^t  At  eleven  o'clock,  Mr.  Hervey  and 
Miss  Chudieigh  went  out,  as  if  to  walk  in  the 
garden ;  followed  by  Mr? .  Haumer,  her  ser- 
vant (Whose  maiden  name  I  forget ;  she  is  now 
Mlled  Ann  Cradock,  having  married  Mr.  Her- 
vey's  servant  of  that  name).  Mr.  Merrill,  and 
Mr.  Moontenay  ;  which  last  carried  a  taper  to 
read  the  service  by.  They  found  Mr.  Amis  in 
the  church,  according  to  his  appointment ;  and 
there  the  service  was  celebrated,  Mr.  Monnte- 
mty  holding  the  taper  in  his  hat.^    The  cere- 


^ 


^  By  the  Marriage  Act  (sUt.  S6  Geo.  9,  c. 
$3,  s.  8,)  *<  if  any  person  shall  solemnize  ma- 
trimony in  any  other  place  than  a  church,  or 
public  chapel,  where  banns  have  been  usually 
published,  unless  by  special  licence  from  the 
archbishop  of  Canterbury,  or  shall  solemnize 
matrimony  without  publication  of  banns,  unless 
licence  of  marriage  he  fiist  obtained  from  some 
person  barmg  authority  to  grant  the  same ; 
etery  person  knowingly  and  wilfully  so  offend* 
'  ing,  and  being  lawfully  convicted  thereof,  shall 
hR  guilty  of  fekmy,  and  transported  to  some  of 
his  mqesty's  phmtations  in  America  for  four- 
teen years,  according  to  the  laws  in  force  for 
transportation  of  felons,  and  all  such,  marriages 
-•faall  be  noil  and  void."  And  by  a.  11,  of  the 
same  statute,  «<  marriages  b^  licence,  where 
either  of  the  parties,  tMt  being  a  widow,  or 
widower,  shall  be  under  twenty-one  years  of 
age,  had  without  the  previous  consent  of  the 
father,  or  lawful  guardiaoSf  or  one  of  them,  or 
if  no  guardian,  Uien  of  the  mother,  if  living 
and  unmarried,  or  if  none  such,  those  of  a 
guardian  appointed  by  the  court  of  Chancery, 
fhall  be  mill  and  roid.** 


and  they  returned  into  the  house,  without  bcin^ 
observed  by  any  of  the  servants.    1  mentioo 

Mr.  Justice  BUckstone  (Comm.  book  1,  e. 
15,  s.  8,  vol.  i;  pp.  439,  440.)  observes,  that 
**  the  intervention  of  a  priest  to  solemnize  this 
contract  is  merely  *  juris  positivi,'  and  mo% 
'juris  naturalis  aut  divini ;'  it  being  said  (Moor 
170.)  that  Pope  Innocent  the  dd"  [he  wa« 
Pope  from  1198  to  1916] '«  was  Ihe  fifst  who 
ordained  the  celebration  of  •  laarriage  in  a 
church :  before  which  it  was  totally  a  dvil 
contract.  And  in  the  times  of  the  grand  rebel- 
lion, all  marriages  were  performed  by  the  jus- 
tices of  the  peace ;  and  these  niarriages  were 
declared  valid  without  any  fresh  solemnizatioB 
by  Stat.  IS  Car.  9,  c;  83." 

The  pasrage  In  Moor  to  which  the  teamed 
judge  refers  is  as  follows : 

**  Gotdingbam  Doctor  del  civil  ley  dit  que  !• 
solenmtzation  de  roa'rriara  n^  fut  use  en  I'Eg- 
fise  devant  que  le  Pope  Innocent  3  ceo  ordaioe 
primes ;  mes  devant  cest  ordinance  le  marriage 
foit  solemnize  en  tiel  forme,  que  le  home  vient 
al  meason  Ion  la  feme  inhabite,  et  amesneroit 
la  feme  ove  loy  a  sa  meason,  et  ceo  fuit  tout  le 
ceremony  ;  et  de  ceo  fuit  que  le  home  est  dit 
ducert  uxorem,  per  reason  que  il  duce  la  feme 
ove  lay  a  sa  meason,  et  la  feme  fuit  dit  nupta 
viro  per  reason  que  el  est  quasi  cooperta  nuU 
(cest')  vtro,  a  que  el  fait  luy  oB  sulgect  per 
agreament  de  marriage." 

As  to  the  proceedings  for  regulating  the  ce- 
lebration of  marriages  **  iu  the  times  of  the 
grand  rebellion  ;"  on  January  8, 1644-5,  the 
parliament  pass^  an  ordinance  bearing  thia 
title,  **  The  Book  of  Common  Prayer  ahall  not 
he  henceforth  used ;  hut  the  Directory  for  Pub* 
lique  Worship"  (in  the  table  it  is  intitled,* 
"  For  taking  away  the  Book  of  Common 
Pra^fcr,  and  lor  eatphlbhing  and  putting  in  ez« 
ecution  of  the  Directory  for  the  FnUique  Wor- 
ship of  God.") 

In  the  Directory  therein  set  forth  ia  the  folr 
lowing  provision  respecting  marriages : 
'*  The  Solemnization  of  Marriage. 

'*  Although  Marriage  be  no  Sacrament,  nor 
peculiar  to  the  Church  of  God,  but  common  to 
mankinde,  and  of  puUtqoe  interest  in  every 
Commonwealth,  yet  because  auch  as  marry  are 
to  marry  in  the  Lord,  and  have  special  need  of 
Instruction,  Direction,  and  Exhortation  from 
the  Word  of  Go»l,  at  their  entriog  into  auch  a 
new  condition;  and  of  the  blessing  of  God 
upon  them  therein,  we  judge  it  expedient;  that 
Marriage  be  solemnized  by  a  law  full  Miniater 
of  the  Word,  that  he  may  accordingly  coonael 
them,  and  pray  for  a  Uessing  upon  them. 

•  Of  the  titles  inserted  in  Scobell*s  table  of 
the  '  Acts  of  Ordinances'  but  very  few  are  the 
same  with  those  respectively,  which  are  pra» 
fixed  to  the  Acts  and  Ordinances  thenselvea* 
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these  tmall  cireamstanen,  became  tbey  bap«- 
pen  to  be  recollected  by  the  witoeu.  ^ 
.    The  marriag^e  was  oonsuromated  tlie  aame 
nin^ht ;  aod  be  hiy  with  bef  liro  or  three  nights 
following ;  after  which  he  was  obliged  to  re- 

*  **  Marriage  is  to  be  betwixt  one  man  and 
mae  woman  only,  and  they,*  such  as  are  not 
within  4he  degrees  of  Consanguinity  or  Affinity 
prohibited  by  the  Word  of  God.  And  the  par- 
ties are  to  be  of  years  of  discretion,  fit  to  make 
their  own  choice,  or  upon  good  grounds  to  give 
ibeir  rontoal  consent. 

**  Before  the  sohsmnizing  of  Marriage  he* 
Iween  any  Persons,  their  purpose  of  Marriage 
shall  be  published  by  the  Minister  three  several 
Sabbath  dsyes  in  the  Congregation,  at  the  place 
or  places  of  their  most  usual  and  constant  abode 
respectireljr.  And  of  this  Publication,  the  Mi- 
nister who  is  to  joyn  them  in  IMsrriage,  shall 
have  sufficient  Testimony,  before  he  proceed  to 
foiemiifze  the  Marriage. 

*  **  Before  that  Publication  of  such  their  pur- 
pose (if  the  parlies  l»e  under  age)  the  consent  of 
the  Parents,  or  others,  under  i»hose  power  they 
are  (in  case  the  Parents  be  dead)  is  to  be  made 
known  to  the  Church-officers  of  that  Congre- 
gation, to  be  Recorded. 

*'  The  like  is  to  be  observed  in  the  proceed- 
ings of  all  others,  although  of  age,  whose  Pa- 
rents are  living,  for  their  first  marriage.  And 
in  after  marriages  of  either  of  those  parties, 
thev  shall  be  exhorted  not  to  contract  marriage, 
witLout  first  scquainting  their  parents  with  it, 
fif  with  coftvenieacy  it  may  be  done)  endea- 
vouring to^obtain  their  consent. 

*^  Parents  ought  pot  to  force  their  children 
to  marry  without  their  free  consent,  nor  deny 
thehr  own  consent  without  just  cause, 

**  After  the  purpose  or  contract  of  marriage 
hath  been  thus  published,  the  marriaipe  is  not 
to  be  long  deferred.  Therefore  the  Minister, 
having  had  oonvenient  warning,  aod  nothing 
bein^  objected  to  hinder  it,  is  publikely  to  so- 
lemnize it  in  the  place  appointed  by  Authority 
for  publiijoe  Worship,  before  a  competent  num- 
ber 0$  credible  witnessess,  at  some  convenient 
boor  of  the  day,  at  any  time  of  the  year,  ex* 
cept  on  a  day  of  publique  Humiliation.  And 
we  advise  that  it  be  not  on  the  Lord's  day. 
.  *'  And  because  all  relations  are  sanctified  by 
Iba  Woni  and  Prayer,  the  Minister  is  to  pray 
for  a  blessing  upon  them  to  this  elSect : 

**  ^  Acknowledging  our  sins,  whereby  we 
<  have  made  ourselves  less  tbsn  the  least  of  all 

*  the  mercies  of  .God,  and  provok'd  him  to  tm- 

*  bitter  all  oor  comforts  earnestly  in  the  name 
'  jof  Christ  to  inireat  the  Lord  (whose  presence 

*  and  favonr  is  the  happiness  of  every  condition, 

*  and  sweetens  every  relstion)  to  lie  their  por- 

*  tion,  and  to  own  and  acoept  them  in  Christ, 

*  who  are  now  to  be  joyned  in  the  Honourable 
'  estate  of  Marriage,  the  Corenant  of  their  God. 
^  And  that  as  he  hath  brought  them  together 
f  by  jiif  Providenoe,  he  woold  sanetifie  thcio 

•SoinSoobcJL 


torn  to  his  ship,  which  had  received  sailing 
orders. 

Miss  Chodleigh  went  back^  as  bad  been 
agreed,  to  her  station  of  maid  of  honour  in  the 
family  of  the  princess  dowager.    Mr.  Hervey 

*  by  bis  Spirit,  gi? ing  them  a  new  frame  of 
'  heart  fit  for  their  new  estate ;  enriching  then 

*  with  all  Graces,  whereby  they  may  perform 
'  the  duties,  enjoy  the  comforts,  undergo  the 
'  cares,  and  resist  the  temptations  which  ae- 

*  9ompany  that  condition,  as  becometh  Chris - 
'  tians.' 

**  The  prayer  being  ended,  it  is  convenient 
that  the  Minister  do  briefly  declare  unto  them 
out  of  the  Scripture, 

*'  *  The  Institution,  Use,  and  ends  of  Mar- 

*  riage,  with  the  Conjugal  duties  which  in  all 
'  faithfulness  they  are  to  perform  each  to  other, 

*  exhorting  them  to  stndy  the  holy  Word  of 

*  God  that  they  may  learn  to  live  by  Faith,  and 
■  to  be  content  in  the  midst  of  all  Marriage 

*  cares  and  troubles,  sanctifying  God's  name  in 

*  a  thankfull,  sober,  and  holy  uae  of  all  Con- 

*  jogal  comforts,  praying  much  with  and  'for 
'  one  another,  watching  over  and  provoking 

*  each  other  to  love  and  good  works,  and  to 
'  live  together  as  the  heira  of  the  Grace  of  life.' 

**  After  solemn  charging  of  the  persons  to 
be  married,  before  the  great  God,  who  search - 
eth  all  hearts,  and  to  whom  they  must  give  a 
strict  aoeoont  at  the  last  day,  that  if  either  of 
them  know  any  cause,  by  precontract  or  other* 
wise,  why  they  may  not  lawfully  proeeed  to 
noarriage,  that  they  now  discover  it :  the  mi- 
nister (if  no  impediment  be  acknowledged) 
shall  cause,  first,  the  man  to  take  the  woman 
by  the  right  hand,  saying -these  words :  - 

*• '  I  N.  do  Uke  thee  N.  to  be  my  married 

*  wife,  and  do,  in  the  presence^  of  God,  and 

*  before  this  congregation,  promise  and  cove* 

*  nant  to  be  a  lo? ing  and  faithfoll  husband  unto 

*  thee,  untill  God  shall  separate  ns  by  death.' 

«*  Then  the  woman  shall  take  the  man  by 
his  right  hand,  and  ssy  these  words ;       •    ; 
**  *  1  N.  do  take  thee  N.  to  be  my  married 

*  husband,  and  I  do,  in  the  presence  of  God, 

*  and  before  this  congregation,  promise   and 

<  covenant  to  be  a  loving,  faithfoll,  and  obe- 

*  dient  wife  unto  thee,  untill  God  shall  separate 

*  us  by  death.' 

**  Then  without  aiiy  farther  Ceremony,  the 
Muiister  shall  in  the  face  of  the  Congregation^ 
pronounce  them  to  be  Husband  and  Wile,  ac^ 
uordin^  to  God's  Ordinance ;  and  so  conclude 
the  action  with  Prayer  to  this  eflect ;         '   i 

•'  •  That  the  Lord  woidd  be  pleased  to  ac« 
'  company  his  own  OrdiiAnce  with  his  bless- 
*ing,  beseeching  him  to  enrich  the  persona 

*  now  married,  aa  with  other  pledgee  of  bis 
'  lovoi  so  partioulariy  with  the  oomforta  and 

*  fruits  of  marriage,  to  the  praise  of  his  aban* 

<  daot  merey,  in  and-  through  Christ  Jesus.' 

^*  A  Register  is  to  be  carefully  kept,  wherdn 
the  names  of  the  parties  so  married,  with  the 
time  of  their  marriage,  are  forthwith  to  be  fairiy 
Recorded  io  a  Book  prepaicd  for  that  pniw 
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•tiled  ia  November  followiDf  for  the  West 
Indies ;  and  remained  there  till  August  1746, 
when  he  set  sail  for  Eni^nd.  In  tbe  month 
of  October  following  he  landed  at  I>o?er,  and 

pose,  for  the  perusal  of  all  whom  it  may  con- 
cern." 

Aflerwards,  by  the  Act  of  1653  (paned  An* 
gnat  34,)  cap.  6,  *  How  Marriaf^  sbaU  be 
8olemoized  and  Reg^istered ;  As  also  a  Regis- 
ter for  Births  and  Barials/  (but  tabulated  mider 
the  title  of  *  Touching  Marriages,  and  tbe  re* 
giateriag  therpof;  and  also  toochinsr  Births 
Mid  BoriaJs/)  it  was  enacted,  that "  whosoever 
aball  agree  to  he  married  within  th«  Coramon- 
weaHh  of  England,  after  the  fl9th  day  cT  8ep. 
tember,  in  tbe  year  1653,  shall  (one  and  twenty 
^a^s  at  least,  before  such  intended  Marriage) 
deliver  in  writing,  or  cause  to  be  so  delivered 
iHjto  tbe  ilegister  (hereailer  appointed  by  ttiis 
Act)  for  the  respective  Parish  where  each  party 
to  be  married  Hvetb,  tbe  names,  anrnamea,  ad- 
ditions, aifd  places  of  ahead  of  the  parties  so  to 
be  married,  and  ef  their  Parests,  Guardians, 
or  Overseers;  All  which  the  said  Register 
shall  publish  Ar  eaese  to  be  pnblisbei,  three 
several  Lords  days  tlien  next  following,  Mt  the 
dose  of  the  morning  Exercise,  in  the  puh- 
li^ue  meeting  place,  commonly  .called  the 
Churel)  or  Cliappel ;  or  (if  the  parties  so  to  ^ 
married  shall  desire  it)  in  tbe  Market- place 
next  to  the  said  Church  or  Chappel,  en  tln^ee 
Market-days,  in  three  several  weeks  next  fol- 
k>wing,  betweo  the  hours  of  eleven  and  two; 
which  being  so  performed,  the  Register  shall 
(«pon  request  of  the  parties  concerned)  make  a 
true  Ceriifioate  of  the  due  performance  thereof, 
without  which  Certificate,  the  persons  herein 
after  aathorised  shall  not  proceed  in  such  mar- 
riage t  And  if  any  Exception  shall  be  made 
against  the  said  intended  marriage,  the  Regis- 
ter shall  also  insert  the  same,  with  tbe  name  of 
the  pemon  making  such  exception,  and  their 
place  of  aboad,  in  tbe  said  Certificate  of  Pub- 
lication." 

And  that  ^*  all  snob  Persons  so  intending  to 
be  married,  shall  oome  before  some  Justice  of 
peace  within  and  of  the  aame  County,  City  or 
Town  CoV^ate  where  nublieation  aball  be  made 
as  aforesaid ;  and  shall  bring  a  Certificate  of 
the  said  publication,  and  ahaS  make  aufficient 
proof  of  tbe  consent  of  their  Parents  or  Guar- 
dians, if  either  of  the  said  parties  ahail  be  under 
the  age  of  one  and  twenty  years:  And  the  said 
Justice  shall  examine  by  witnesses  upon  Oath, 
or  otberwavs  (as  he  shall  seej  eaose^iconcem- 
ing  the  truth  of  the  Certificate,  ana  due  per- 
formance of  all  tbe  premises ;  and  also  of  any 
exception  made  or  arising :  Ahd  (if  there  ap- 
pear no  reasonable  cause  to  the  contrary)  the 
Marriage  ahall  proceed  in  this  manner : 

••The  Man  to  be  nsarried,  faking  the  Wo* 
nan  to  be  married  by  tbe  hand,  shall  plaiiily 
IHid  diatioctly  pronounce  these  wonds  c 

•<  •  1  A.  B.  do  here  in  tbe  presence  of  Ged 
f  4be  piwoherof  nil  bcavts,  tite  thee  C*D.  for 


resorted  to  his  wife,  who  then  lived,  by  tb# 
name  of  Miss  Chndleigb,  in  Conduit- atreet. 
She  received  him  as  her  husband,  and  enter- 
tained htm  socordingly,  as  far  as  consisted  with 


*  nw  wedded  Wife ;  and  do  also  in  the  presenee 
'ef'^  God,  and  before  these  witnesses,  promise 

*  to  be  unto  thee  a  loving  and  faithltil  Husband.' 

*•  And  then  the  Woman,  taking  tiie  Man  by 
tbe  band,  shall  plainly  and  distinctly  pro* 
nonnce  these  worda: 

*•  *  I  C.  D.  do  here  in  the  prsoenee  of  God 
<  the  searcher  of  all  hearto,  take  tbee  A.  B.  tor 

*  my  wedded  Husband,  and  do  also  in  tbe  pre- 

*  sence  of  God,  antl  before  these  witnesses^ 

*  promise  to  be  unto  thee  a  loving  faithful  and 

*  obedient  Wife.' 

«•  And  it  ia  farther  Eoacted,  That  the  Man 
and  Woman  having  made  sufficient  proof  of 
the  consent  of  their  Parents  or  Guardiana  an 
aforesaid,  and  expressed'  their  consent  udo 
marriage,  in  the  manner  and  by  the  worda 
aforesaid,  before  aucb  Justice  of  Peace  in  the 
preaenoe  of  two  or  more-  credible  witnesaea  ; 
the  said  Justice  of  Peace  may  and  ahai^declar* 
tbe  said  Man  and  Woman  to  be  from  thence- 
ferlli  Hasbaodand  Wife;  and  from  and  after 
such  consent  so  expressed,  aqd  such  declaratioa 
made,  the  same  (as  to  the  tbrm  of  marriage) 
shall  he  good  and  effectual  in  Law.  And  no 
ether  marriage  whatsoever  within  the  Com* 
menwealth  of  Enghmd,  after  the  29th  of  Sep- 
tember, in  the  year  one  thousand  six  hundred 
fifty  three,  shall  be  held  or  acoompted  a  Mar* 
range  accordmg  lo  the  Laws  of  England:  Bat 
the  Justice  of  Peace  (before  whom  a  Marriage 
is  seleainized)  in  case  of  dumb  persons,  may 
dispense  with  pronoucing  the  words  aforesaid  ; 
and  with  ioynwg  bands  in  case  of  peraona  that 
have  not  bands. 

Then  follow  directions  respecting  tber^gki** 
tration  of  marriages,  Sac, 

The  act  of  1656,*  cap.  10,  oontimica  and  ee»« 
firms,  for  six  OMnths  aAer  the  end  ef  the  first 
session  of  that  present  parliament,  tbe  above- 
mentioned  act  of  1653,  excentiag  tbe  olauae 
tliat  *<  no  other  marriage  whatsoever  witbia 
tbe  commonweakh  of  Enghmd  after  Septem - 
ber  S9th  1653,  shall  be  held  or  aeceunted  a 
marriage  according  to  tbe  lawa  of  England,*' 
which  clause  is  thereby  declared  null  and  void. 

By  Stat.  13  Car.  S,  c  88,  (eoafirmed  by  IS 
Car.  S.  0.  11,)  after  recital  that,  by  virtue  or 
cokiur  of  certain  ordinances,  or  pretended  acta 
or  ordinances,  divers  marriages  since  tbe  be- 
ginning of  thS  tate  troubles  bad  been  bad  and 
solemniBed  io  some  ether  manner  than  bad 
been  foraieriy  used,  it  was  enacted  that  eli' 
mavriagea  had  or  solemaiaed  in  any  ef  bis  ma- 
jesty's dominions  since  May  1st,  1649,  bslevaf 
any  jodliee  of  peace  or  reputed  jvslkseof  peace, 
and  all  marriagcb  within,  Ice.  since  tbsr  same 
day  had,' 1^0.  aoeerdkig  le  the  direction  of  any' 
act  or  ordinance  of  4Me  or  both  Hooaee  of  Par-* 
liatnent,  or  ef  any  eonvention  at  Weatminitei^ 
under  the  atile  or  title  ef  a  parliament,  should 
be  at  valid  as  if  tbajr  bad*  bm  solemnised  ac» 


Digitized  by 


Googl( 


55S] 


Jk^  Bigamy. 


A.  D.  1776. 


[654 


their  plan  of  keepinip  tlie  ftiarriaire  secret.  In 
the  latter  etui  of  November  in  t^e  same  year, 
Mr.  Heffey.  sailed  tVyr  the  Meiliteminean,  and 
returned  in  the  month  of  January  1747,  and 
nu^  h^re  till  May  io  the  same  year.  Mean 
while  she  continued  to  reside  in  Conduit-fttreet, 
and  beta  visit  her  as  usual,  till  some  differences 
arose  between  ibero,  which  terminated  in  a 
dowori^t  quarrel;  after  which  they  narer 
aaw  each  other  more.  He  continoed  abroad 
till  December  1747,  when  he  returned  (  but  no 
intercoume,  which  can  be  traced,  passed  be- 
tween them  afterwards. 

This  fpeneral  account  is  all  I  am  able  Io  rive 
yotir  loidabips  of  the  intercourse  between  Mr. 
Herrey  and  his  wife.  The  cause  of  llie  die* 
piMaore  which  separated  them,  is  immaterial 
to  be  enlarfi^ed  upon.  The  fruit  of  their  inter- 
course was  a  son,  bom  at  Chelsea,  some  time 

cordinil^  to  the  ritM  and  ceremonies  of  the 
ehorch  of  Enf^lsad. 

"  La  mariage  dans  Tordre  ciril  est  una 
imioa  t^in^iaie  de  I'homme  et  do  (a  fiimme, 
pour  aeoir  4^  eafims,  poor  les  ^lerer,  et  poar 
lear  naaorer  lea  draits  des  propri^t^,  sous  I'au- 
torit^  de  la  loi.  Alin  de  coostater  cetle  union, 
eNe  est  aocompag^^e  d'une  c^monie  reli- 
gtenae  regard^r  par  lea  una  coRHiie  on  sacra- 
ment, par  les  autres  comma  une  pratique  da 
cuHe  public ;  vraie  logomachie,  qui  ne  change 
rien  4  la  chose.  II  faut  done  distinguerdeux 
choees  dans  le  manage,  le  contrat  civil  ou 
I'engagement  natural,  et  le  aacrement  ou  la 
c^rdmonia  aacrde.  La  mariage  poorrait  dmte 
aobaiater  av ee  tous  les  effets  natorets  et  civils, 
iodependamment  da  la  cdr^monie  religieuse. 
Les  cdr Monies  m^me  de  I'Eglise  ne  sout  de- 
▼aanea  a6cessairea  dans  I'ordre  civil  que  par  ce 
que  le  magistrat  les  a  adopts.  II  s'est  m6me 
^ooold  un  long  tempo,  sans  que  lea  mioiatre^ 
da  la  religion  aient  eu  ancuna  part  h,  la  c6U- 
hratiao  des  mariages.  Du  temps  de  Justioien 
le  oonseatemant  des  partiea  en  presence  de 
tdfhoios,  sans  aucune  c^r^monie  de  I'Eglise, 
l^timoit  (sncore  la  mariage  parmi  lea  chrd- 
tiens.  C'est  cet  emperear  qui  fit,  vers  le  mi- 
lieu du  stxi^ma  si^cle,  les  prami^raa  kiia  poor 
que  lea  pr^res  intervinssent  oomme  aimplds 
ttooina,  aana  ordooner  encore  -de  bdoddiction 
Doptiale.  L'dmperanr  Ldon,  qui  nioorat"  [qu. 
anoflta]  «*  sar  le  trdna  en  886,  semble  dire  le 
premier,  qui  ah  mb  la  c^dmonie  religieose  aa 
rang  des  cooditioiia  n^ceasairea.  La  loi  mdme 
qn'il  fit  alteata  qoe  c'^tait  un  noavel  dtablissa- 
ment. 

**  De  I'idde  joste  qae  noaa  naua  formons 
aiDai  da  mariage,  il  rdsnlta  d'abord  qua  le 
bon  ordfe  et  la  pidtd  mftine  readent  aajour* 
d'hui  ndcessaires  las  formalilds  rehgieuaes, 
adoptdes  dana  tootea  lea  oommuoiona  ^hrd- 
tiennes.  Mais  I 'essence  damaiiage  ne  ^ut 
en  etre  ddnaturde ;  et  oat  aagagamant,  qni  est 
le  principal  dana  la  aoeidtd,  eat  et  doit  demenMr 
tonioors  saamia,  dans  i'ordra  politiqae,  i  I'au- 
toritddomagiatrat."  Voltaire  Diat»  Fhilaaopb. 
art.  Dmk  Cammiqae,  MOt.  6. 


in  the  year  1747.  The  circumatcnces  of  that 
birth,  the  notice  which  |ieopl«  took  of  it,  and 
the  conversations  which  she  held  about  that, 
and  the  death  of  the  child,  furnish  part  of  tha 
evfdeuee  that  a  matrimonial  connection  actual* 
ly  subsisted  between  them. 

After  having  mentioned  ao  oAen  the  aecroay  , 
with  which  the  marriage  and  cohabitation  wera 
conducted,  it  seema  needless  to  observe  to  yoor 
lordships,  that  the  birth  of  a  child  war  aup* 
preaseil  with  equal  care.  That  alao  made  but 
an  awkward  part  of  the  family  and  aatabliah- 
ment  of  a  maid  of  honor. 

My  lords,  that  which  I  call  tha  second  im# 
nod,  waa  in  the  year  1759.  She  had  tnen 
lived  at  a  distance  from  her  boaband  near 
twelve  years.  But  the  infirm  state  of  the  lata 
lord  Bristol's  health  seemed  to  open  tha  proa« 
pact  of  a  rich  socceasion,  and  an  earldom.  It 
waa  thought  worth  while,  as  nothing  better  had 
then  offered,  to  be  countesa  of  Bristol ;  and 
for  that  purpose  to  adjuat  the  proofs  of  har 
marriage. 

Mr.  Amis,  the  minister  who  had  married 
them,  waa  at  Winchester,  in  a  declining  atata 
(ff  health.  She  appointed  her  couain,  Mr. 
Merrill,  to  nteet  her  there  on  tha  13th  of  Pe« 
bruary  1759;  and  by  six  in  the  mommg  sha 
arrived  at  the  3lue  Boar  ion,  onpoaita  Mr. 
Amis's  hott9e.  She  sent  for  his  wire,  aad  co  a* 
municated  her  business,  which  was  to  get  a 
certiBcate  from  Mr.  Amis  of  her  marriage  with 
Air.  Hervey.  Mrs.  Amis  invited  her  to  their 
house,  aad  acqueiated  her  hnabaad  with  tha 
occasion  of  her  comiag.  He  was  ill  a«bed  $ 
and  deaired  her  to  come  ap.  Bat  nothiaj^  was 
done  i«  the  husinei^  of  the  oertifioate,  till  tha 
arrival  of  Mr.  Merrill,  who  brought  a  abeet  of 
stamped  paper  to  write  it  upon.  They  wera 
still  at  a  loss  ahaot  the  form,  and  sent  for  ona 
Spearing,  an  attorney.  Spearing  thought  that 
the  merely  makiiig  a  eertiftcate,  and  deliverintf 
it  out  in  the  manner  which  had  been  propoaed, 
was  not  the  heat  way  of  eatabUshing  the  evi« 
denee  which  miight  be  wanted.  He  therefbra 
proposed,  tliat  a  check-book  (aa  he  called  it) 
shoold  be  bought ;  and  the  marriage  be  regie* 
tared  in  the  usnal  farm,  and  in  the  presence  of 
the  priaoner.  Somehody  suggeating  that  it 
had  been  thought  irapro|Mr*  ahe  ahoald  ba 
praaent  at  the  making  of  the  register,  ha  do* 
sired  she  might  be  called  ;  tbe  porpaae  heiag 
perfectly  fair,  merely  to  state  that  in  tha  fhraa 
of  a  register,  which  many  people  kaew  to  ba 
true ;  and  which  tliose  persoaa  of  hoaaor,  thea 
presaat,  give  no  room  to  doubt.  Accordingly 
bis  advice  was  taken,  tha  hook  waa  bongbt, 
aad  tha  marriaga  was  regiatered.  Tlie  haoic 
waa  entitled,  Marriaffee,  Births,  and  Buriala 
in  the  parish  of  Laiaaton.  Tbe  first  entry 
ran.  The  Sid  of  Auguat,  1749,  buried  Mra« 
Susannah  Merrill,  relict  of  John  Merrill,  asq« 
The  next  waa,  Tha  4th  of  August  1744,  mar- 
ried the  hoDonrabIa  Auguatna  Hervey,  esq.  ta 
Misa  Elisabelh  Chndlaigh,  daughter  of  eoloaal 

■II    .m  t^nl  >^l   ■    ■ m«»>      Hi T^IHHW     iw        1     *» 
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Tbomts  Chndleigh,  late  of  Cbeliea  College, 
deceased,  in  the  parish  church  of  Laioaton.bjr 
me  Thomas  Amia.  The  prisoner  was  in  ereat 
spiriu.  She  thanked  Mr.  Amis,  and  told  him, 
it  might  be  a  hundred  thousand  ponnda  in  ter 
way.  She  told  Mrs.  Amis  all  her  secrets  ;  of 
the  child  she  bad  by  Mr.  Hervev ;  a  fyi^  boy, 
but  it  was  deatf ;  and  how  she  borrowed  100^ 
of  her  aunt  Ranroer  to  make  baby  clothes.  It 
served  the  purpose  of  the  hour  to  disclose  these 
things.  She  sealed  up  the  register,  and  left  it 
with  Mrs.  Amis,  in  charge,  upon  b^r  husband's 
death,  to  delirer  it  to  Mr.  Merrill.  This  hap* 
pened  in  a  few  weeks  after. 

Mr.'&iuchin,  the  present  rector,  succeeded 
to  the  liTing  of  Laioston  ;  but  the  book  re- 
mained in  the  possession  of  Mr.  Merrill. 

In  the  year  1764  Mrs.  Hanmer  died,  and 
was  buried  at  Lainston.  A  few  days  after,  Mr. 
Merrill  desired  her  burial  might  be  roistered. 
Mr.  Kinchin  did  not  know  of  anv  register 
which  belonged  to  the  parish  ;  but  Mr.  Merrill 
produced  the  book  which  Mr.  Amis  had  made  t 
mnd  taking  it  out  of  the  sealed  cover,  in  which 
it  had  remained  till  that  time,  shewed  Kinchin 
the  entry  of  the  marriage,  and  bade  him  not 
mention  it.  Kinchin  subjoined  the  third  entry, 
Burietl,  December  the  10th,  1704,  Mrs.  Aon 
Hanmer,  relict  of  the  late  colonel  Williani 
Hanmer:  and  delivered  the  book  again  to  Mr! 
Merrill. 

In  the  year  1767  Mr.  Merfill  died.  Mr. 
Bathursi,  wlio  married  his  daughter,  found 
this  book  among  his  pspers ;  and  taking  it  to 
be,  what  it  purported,  a  parish  register,  deliver* 
ed  it  to  Mr.  Kinchin  accordingly.  He  has 
kept  it  as  such  ever  since ;  *  and  upon  that  oc- 
casion made  the  fourth  entry.  Buried,  the  7tli 
of  February,  1767,  John  Merrill,  eaq. 

The  earl  of  Bristol  recovered  his  health  ; 
and  this  register  was  forgotten,  till  a  very  dif- 
ferent occasion  arose  for  enquinr  after  it. 

The  third  period  lo  ithich  1  begged  the  at- 
tention of  your  lordshipa  in  the  outset,  was  in 
.  the  year  1768.  Nine  years  had  passed,  since 
ber  former  hopes  of  a  rreat  title  and  fortune 
had  fallen  to  the  ground.  8he  had  at  length 
formed  a  plan  to  attain  the  aame  object  another 
way.  Mr.  Hervevalao  had  turned  hia  thoughts 
to  a  more  agreeable  connectwn  ;  and  acCuallj 
entered  into  a  correspondence  with  the  priaoner, 
for  the  pwrpoae  of  setting  aside  a  marriage  so 
terdensorae  and  hateftil  to  both.  The  acbeme 
lie  proposed  was  rather  indelicate ;  not  that 
afterwards  executed,  which  could  not  sustain 
the  eye  of  justice  a  moolieDt ;  but  a  simpler 
method,  founded  in  the  truth  of  the  oate ;  that 
of  obtaining  a  separation  by  sentence  *  a  men- 
*  sftettboro  propter  adulterium ;'  which  might 
eerve  as  the  foundation  of  an  aet  of  parliament 
for  an  absolote  divorce.  He  sent  ber  a  mes- 
sage to  this  effect,  in  terms  suffieieotly  pe- 
remptory and'  rough,  as  your  hardships  will 
bear  from  the  witqcu.  Mrs.  Cradook,  the 
woman  I  have  meBtioned  before  as  being  Mrs. 
HanmeHs  servant,  and  presenfat  the  inarriage, 
was  then  manned  to  a  terranl  of  Mr.  Hervey, 


and  lived  in  (he  prisoner's  fateilv-wiih  her  hua- 
band.  He  bade  her  tell  her  mistress,  <  that  be 
wanted  a  divorce ;  that  he  should  call  upon  her 
(Cradock)  to  prove  the  marriage  ;  and  that  the 
priaoner  most  supply  such  other  evidence  as 
might  be  necessary.' 

Tbia  might  have  aoawered  his  purpose  well 
enough ;  but  ber's  required  more  reserve  and 
management;  and  such  a  proceeding  might 
have  disappointed  it.  8he  therefore  spurned  at 
that  part  of  the  proposal ;  and  refused  iu  ternns 
of  high  resentment, '  to  prove  lierself  a  whore.' 
On  the  18th  of  August  following  ahe  entered  a 
caveat  at  Doctors  Commons,  to  binder  any 
process  passing  under  seal  of  the  court,  at  the 
suit  of  Mr.  Hervey,  against  her,  in  any  ma- 
trimonial cause,  without  notice  to  ber  proctor. 

What  difficulties  impeded  the  direct  and  ob- 
viotts  plan,  or  what  inducement  prevailed  in 
favour  of  so  different  a  meuure,  I  cannot  state 
to  your  lordships.  But  it  has  been  already 
seen  in  a  d.ebate  of  many  days,  what  kind  of 
plan  they  substituted  in  place  of  the  former. 

In  the  Michaelmas  aession  of  the  ;year  1768» 
abe  instituted  a  suit  of  jsctitation  of  marriage 
in  the  common  form.  The  answer  waa  a  cross 
libel,  claiming  the  rights  of  marriage.  But 
the  claim  was  so  sha|^,  and  the  evidence  ao 
applied,  that  success  became  utterly  impracti- 
cable. 

A  grosser  artifice,  I  believe,  was  never  fabri- 
cated. His  libel  stated  the  marriage,  with 
many  of  its  partkulars ;  but  not  too  many.  It 
was  large  in  alleging  all  the  indifferent  cir- 
cumstances which  attended  the  courtship,  con- 
tract, marriage  ceremony,  consummation,  and 
cohabitatran;  but  when  it  came  to  the  facts 
themselves,  it  stated  a  secret  courtship,  and  a 
contract,  with  the  privity  of  Mrs.  Hanmer 
alone,  who  was  then  dead.  The  marria^  ce- 
remony, which,  in  truth,  was  celebrated  m  the 
church  at  Laioston,  was  said  to  have  been  per- 
formed at  Mr.  Merrill's  house,  in  the  parish  of 
Sparshot,  by  Mr.  Amia,  in  the  preaenoe  of  Mrs. 
Hanmer  and  Mr.  Mountenay,  wbo  were  aH 
three  dead.  Mn.  Cradock,  whom  but  three 
months  before  he  held  out  as  a  witnesa  of  the 
marriage,  was  dropped ;  and,  to  abut  her  out 
more  perfectly,  the  consummation  ia  aaid  to 
have  passed  withoot  the  privity  or  knowledge 
of  any  part  of  the  family  and  servants  of  Mr. 
Merrill ;  meaning  perhapa  that  Cradock  waa 
servant  to  Mrs.  Hanmer.  It  was  further  iiw 
sinnated,  that  the  marriage  was  kept  a  secret, 
except  from  the  persona  before-inentiooed. 

To  these  articles  the  form  of  proceeding 
obliged  her  to  put  in  a  peraonal  answer  upon 
oath.  8he  denies  the  previous  oontraei;  sIm 
evades  the  proposal  of  marriage,  by  stating 
that  it  was  oiade  to  Mrs.  Hanmer  without  her 
privity ;  not  denying  that  it  was  afterwards 
oommunksatcd  to  her.  The  rest  of  the  article, 
which  containa  a  circnmatantial  allegntkin  of 
the  marriage,  together  with  the  time,  place, 

lessee,  and  so  forth,  shebi 


buries  in  the  Ibr^ 
nittlary  oondnsion  of  every  answer,  by  deqy«» 
ing  the  rest  of  the  said  preleoded  peiition  or 
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article  to  be  trae  to  tny  part  thereof.  Finally, 
she  demurs  to  tbe  article  which  alleges  coi^ 
aiimmatioa. 

Deiiytng  the  rest  of  the*  article  to  be  tn\e  io 
*  any  part'  of  it  restrrres  this  salvo.  The  whole 
mverinent  of  marriage  was  bat  *  one  part*  of  the 
article;  that  averment  (the  lanffuage  is  so 
coDstructeU)  makes  but  ooe  member  of  a  sen- 
tence ;  and  yet  it  combines  false  ctrcamstances 
with  tme.  *  Tliey  were,  in  Mr.  Merrill's  house 
at  Sparshot.  joined  together  in  holy  matrimony.' 
This  part  of  the  article,  as  her  anawer  calls  it, 
is  not  true.  It  is  true  they  were  married ;  but 
sot  true,  that  they  were  married  at  Sparshot, 
or  at  Mr.  Merriirs  house. 

How  was  this  gross  and  palpable  erasion 
treated  f  It  is  the  course  of  the  Ecclesiastical 
Court  to  file  exceptions  to  indistinct  or  insuffi- 
cient answers.  OlheAvise,  to  be  sure,  they 
oonid  not  compel  a  defendant  to  put  in  any 
material  answer.  But  it  was  not  tbe  purpose 
of  this  suit  to  exact  a  aufficient  'answer ;  conse- 
quently no  exceptions  were  filed  ;  but  tbe  par- 
ties went  to  issue. 

The  plan  of  the  evidence  also  was  framed 
upon  the  same  measured  line.  The  articles 
had  excluded  every  part  of  the  family :  e? en 
the  woman  whom  Mr.  Hervey  had  sent  to  de- 
mand the  divorce,  was  omitted.  But  her  hus- 
band is  produced,  to  swear,  that  in  the  year 
1744  Mr.  Hervey  danced  with  Miss  Chudleigh 
at  Winchester  races,  and  visited  her  at  Lain- 
ston ;  and  in  1746  he  heard  a  rumour  of  their 
marriage.  Mary  Edwards  and  Ann  Hillam, 
servanta  in  Mr.  Merrill's  Ihmily,  did  not  con- 
tradict the  article  they  were  examined  .to, 
which  alleges,  that  none  of  his  servants  knew 
any  thing  of  the  matter.  But  they  had  heard 
the  report.  So  had  Messrs.  Robinson,  Hos-- 
■aeh,  and  Edwards.  Such  was  tbe  amount  of 
Mr.  Hervey 's  evidence;  in  which  the  wit- 
nesses make  a  great  shew  of  zeal  to  disclose  all 
they  know,  with  a  proper  degree  of  caution  to 
explain  that  they  know  nbthinpf. 

The  form  of'^examining  witnesses  was  also 
observed  on  her  part ;  and  sh^  proved,  moat  ir- 
refragably,  that  she  passed  as  a  single  woman  ; 
vrent  by  her  maiden  name ;  was  maid  of  ho- 
nour to  the  princess  dowager ;  bought  and 
sold ;  borrowed  money  of  Mr.  Drnmmond ; 
and  kept  cash  with  him,  and  other  bankers,  by 
the  name  of  ElizabeAi  Chudleigh ;  nay,  that 
Mr.  Merrill  and  Mrs.  Hanmer,  who  had  agreed 
to  kef  p  the  marriage  secret,  conversed  and  cor- 
responded with  her  by  that  name. 

For  this  purpose  a  great  variety  of  witnesses 
was  called;  whom  it  would  have  been  very 
rash  to  produce,  without  some  foregone  agree - 
neot,  or  perfect  understanding,  that  they  should 
not  be  cross-examined.  Many  of  them  could 
not  have  kept  their  secret  under  that  discus- 
non;  even  in  the  imperfect  and  wretched 
manner,  in  which  eroas- examination  is  ma- 
naged upon  paper,  and  in  those  courte. 
Therefore  not  a  single  interrogatory  was  filed, 
nor  a  single  witness  cross-examined,  though 
produced. to  articles  exceedingly  confidential, 


such  as  might  naturally  have  excited  the  ca- 
riosity of  an  adverse  party  to  have  made  fur- 
ther enquiries. 

In  tbe  event  of  this  cause,  thus  treated,  thus 
pleaded^  and  thus  proved,  the  parties  had  the 
singular  fortune  to  catch  a  judgnD«ot  against 
the  marriage  by  mere  surprise  upon  the  justice 
of  the  court. 

While  I  am  obliged  to  complain  of  this  gross 
surprise,  and  to  sUte  the  very  proceedings  ia 
the  cause  aa  pregnant  evidence  of  their  own  « 
collusion,  1  would  not  be  underalood  to  intend 
any  reflection  on  tbe  integrity  or  ability  of  the 
learned  aud  respectable  judges. 

For  oft,  though  wisdom  wake,  siispicion  sleeps 
At  wisdom's  gate,  and  to  simplicity 
Resigns  her  charge ;  while  goodness  thinks  no 
Where  no  ill  seems.——  [ill, 

Nor  ahould  any  imputation  of  blame  h^  ex* 
tended  to  those  names,  which  your  lordships 
find  subscribed  to  the  pleadings.  Tbe  forms 
of  pleading  are  mattera  of  course.  And  if  they 
were  laid  before  counsel,  only  to  be  signed, 
without  calling  their  attention  to  the  matter  of 
them,  the  collusion  would  not  appear.  A  coun- 
sel may  easily  be  led  to  overlook  what  nobody 
has  any  interest  or  wish  that  he  should  con- 
sider. 

Thus  wat  the  way  paved  to  an  adulterous 
marriage;  thus  was  the  duke  of  Kingston 
drawn  in  to  believe,  that  Mr.  Uerve^r's  claim 
to  the  prisoner  was  a  false  and  injurioua  pre* 
tension ;  and  he  gave  his  unsuspecting  hand  to 
a  woman,  who  was  then,  and  bad  for  S5  years, 
been  the  wife  of  another. 

Id  the  vain  and  idle  conversations  which  sfao 
held,  at  least  with  those  who  knew  her  situa- 
tion, she  could  not  refrain  from  boasting  how 
she  had  surprised  the  duke  into  that  marriage. 
'*  Do  not  you  think,"  aayaahe  with  a  smile  to 
Mrs.  Amis,  **  do  not  yon  think,  that  it  waa 
very  kind  in  his  grace  to  marry  an  old  maid  V* 
Mrs.  Amis  was  widow  of  the  clergyman  who 
had  married  her  to  Mr.  Hervey,  who  had  as- 
sisted her  in  procuring  a  register  of  that  mar** 
riage,  and  to  whom  she  had  told  of  the  birth 
of  the  child.  The  duke's  kindness,  as  she  in- 
sultingly called  it,  was  scarcely  more  strange, 
than  her  manner  of  representing  it  to  one  who 
knew  her  real  situation  so  well. 

Mv  lords,  this  is  the  state  of  the  evidence  t 
which  must  be  given,  were  it  only  to  satisfv 
the  form  of  the  trial ;  but  is  in  fact  produced, 
to  prove  that,  which  all  the  worid  knows  per- 
fectly well,  as  a  matter  of  public  notoriety. 
The  subject  has  been  much  talked  of;  but 
never,  I  believe,  with  any  inaoner  of  doubt, 
in  any  company  at  all  conversant  with  the  pas- 
sages of  that  time  in  this  town.  The  witnesses, 
Imwever,  will  lay  these  facts  before  your  lord- 
ships; aAer  which,  I  suppose,  there  can  be 
no  question  what  judgment  must  be  pronounced 
upon  them :  for  your  lordships  will  hardly  view 
this  act  of  parliament  iust  in  the  light  in  which 
the  prisoner's  counsel  have  thought  ftt  to  re- 
present it,  as  a  law  made  for  beggars,  not  (or 


Digitized  by 


Googl( 


659] 


16  GEORGE  HI. 


Trial  of  the  Duchess,  ofKingstofh 


[560 


Goimpt  iottrumeots.    I  tbuik 
Bod  esceedinglj  wholeMme, 


people  of  fasbion.  To  be  rare,  the  pretiAble 
(loc«  not  ezpreiBly  prate  the  lepslatore  to  have 
foreseen  or  expected,  that  tbeie  woald  be  the 
crime*  of  bignBr  life,  or  nobler  condition.  But 
the  ect  is  freoied  to  punish  the  crime,  wbf  refer 
it  roi^it  occur ;  end  the  impertiel  temper  of 
your  justice,  my  lords,  will  not  turn  aside  its 
course  in  respect  to  a  noble  criroiDal. 

Nor  does  the  guilt  of  so  heinous  a  fraud  seem 
to  be  extenuated,  bjf  referring  to  the  advice  of 
tboee  by  whose  aid  it  was  conducted,  or  to  the 
confident  opinion  they  entertained  of  the  suc- 
cess of  their  project.  1  know  this  projeot  was 
not  (nor  did  I  ever  mean  to  conleoa  it  was)  all 
her  own.  Particularly,  in  that  fraudulent  at- 
tempt u|ion  public  justice,  it  could  not  be  so. 
But,  my  lords,  that  imparting  a  criminal  pur* 
pose  to  the  necessary  instruments  for  carying 
It  into  execution,  extenuates  the  guilt  of  tbe 
author,  is  a  conceit  perfectly  new  in  morality, 
and  more  than  I  can  vield  to.  It  rather  im- 
plies aggravation,  and  the  additional  oflTence  of 
corrupting  these  instruments.  Not  that  I  mean 
by  this  observation  to  palliate  the  guik  of  such 
"  *  *  ■  it  may  be  fit, 
to  coavej  to 
Doelori  Commons,  that  tboee  amoa|[  tliem,  if 
any  such  there  are,  who,  being  acquainted  with 
the  whole  extent  of  the  prisoner's  purpose,  to 
fumiah  herself  with  the  false  appearance  of  a 
aingle  woman  in  order  to  draw  the  duhe  into 
■wm  a  roairiaffe,  assisted  her  in  executing  any 
part  of  it,  are  far  enough  from  being  clear  of 
the  charge  contained  in  this  indictment.  They 
are  accessaries  to  her  felony ;  and  onght  to  an- 
swer for  it  accordingly.  This  is  stating  her 
case  fairly.  The  criase  was  committed  by  her, 
and  her  aooemplices.  All  had  their  share  in 
the  perpetration  of  the  crime :  each  is  stained 
with  the  whole  of  the  guilt. 

My  lords,  I  proceed  to  examiaejthe  wit- 
nesaes.  The  aatore  of  the  case  shuts  out  all 
tontradietkm  or  impeachment  of  testimony. 
It  will  be  necessary  ibr  your  lordships  to  pro- 
nounce that  opinipn  and  judgaicot,  which  ao 
plain  a  case  wiU  demand. 

Sol.  Geu*  My  lords,  we  will  now  proceed 
to  call  our  witnesses.— Call  Ann  Cradock. 

(Who  came  to  the  bar,  and  one  of  the  clerks 
held  the  book  to  her,  upon  which  she  laid  her 
lumd.) 

CL  of  the  Cr.    Hearken  to  your  oath. — 

*  Tbe  evidence  that  you  shall  give  on  behalf 

*  of  our  sovereign  lord  the  king's  majesty, 

*  agaii^st  Elizabeth  dncbess-dowsger  of  King- 

*  alon,  the  prisoner  at  the  bar,  shall  be  the 
'  truth,  the  whole  truth,  and  nothing  but  tbe 

*  truth,  So  help  you  God.>    [Then  she  kissed 
tbe  book.] 

Mr.  Wallace.  My  lords,  I  am  desired  by 
the  noble  lady  at  the  bar  to  apply  to  your  lord- 
ahips  for  an  mdulgence,  that  a  question  may 
he  put  to  the  witness  by  her  counsel. 

Lords.    Aye,  aye. 

Mr.  Waltucs.    I  shall  b^  tha  witness  may 


inform  your  lordAipa  whether  she  has  not  bad 
a  security  for  some  provision,  or  benefit,  or  a 
promise,  in  consequence  of  tbe  evidence  she 
IS  to  give  on  this  indictment  f— Cradock.  No. 

Examined  by  Mr.  Solicitor  General. 

How  long  have  you  been  acqnainted  with 
the  lady  at  the  bar  ?— Above  33  years. 

Where  did  you  first  become  acquainted  with 
herf-^lsaw  the  lady  first  in  London,  after* 
wards  at  Laioston. 

What  occasion  carried  yon  to  the  lady  at 
Laioston  P— Akmg  wiih  a  lady  that  1  served. 

Name  the  lady.— Mrs.  Hanmer. 

Was  Mrs.  Hanmer  any  relation  to  the  lady 
at  the  bar  ? — Her  own  auot.     . 

Was  the  lady  at  tbe  bar  at  Lainston  atong 
with  Mra.  Hanmer  P— Not  when  1  first  went 
down  to  Lainston. 

Did  she  come  down  there  afterwards  P— • 
Yes. 

Do  you  remember  seeing  Mr.  Aogustoe 
Hervey  there  at  that  timeP — I  remember 
seeing  Mr.  Augustus  Hervey  there,  but  not  at 
the  time  I  firet  saw  the  lady  there. 

When  did  Mr.  H^vey  oome  there?— ft  wan 
in  June,  at  the  Wiaebeater  races. 

How  long  did  be  slay  there  at  that  time  P*^ 


I  cannot  particularly  say  how  hmg  he  might 
stov:  he  was  comhig  and  going. 
Were  you  in  Lainston  church  with  Mr.  Hep> 


▼ey  and  that  lady,  at  any  time  in  that  anm- 
mer  P— I  was. 

At  what  time  of  the  day  P— It  was  towards 
n^ht :  it  was  at  night,  not  in  the  day. 

Upon  what  occasion  ?— To  see  the  marriage. 

Name  the  persons  who  were  present — Mr. 
Merrill,  Mrs.  Hanmer,  Mr.  Mountenay,  Mr. 
Hervey,  Miss  Chudleigh,  and  myself. 

Who  waa  the  clergyman  P— Mr.  Amis,  wha 
belonged  to  the  churcb. 

Were  they  married  there  P— •Yes  ;  I  saw 
them  married. 

Was  the  marriage  kept  aeoretP— Yea. 

By  what  ceremony  waa  the  marriage  P— 
By  the  matrimonial  ceremony ;  by  the  Com* 
roon  Prayer  Book. 

Were  you  employed  to  take  care,  that  the 
other  servants  shoukl  be  out  of  the  wav  ?-« 
Yes. 

Did  they  return  to  Mr.  Merrill's  honae  after 
the  marriage  P— Yes,  they  did. 

How  far  is  tbe  church  from  the  bouse  ?<«* 
Not  a  great  distance,  but  I  cannot  say  how  fiirt 
it  is  in  tbe  garden. 

Did  Mr.  Amia  return  with  the  party  into  the 
house?— Not  that  I  saw. 

Did  you  attend  on  the  lady  ea  her  maal  r««« 
I  did  at  that  time,  her  ewe  not  being  able. 

After  the  ceremony,  did  you  see  the  partma 
in  bed  together  P— I  did. 

A  Lord.  Repeat  what  yon  said.— Crwdbdb  i 
saw  them  put  to  bed :  1  siso  saw  Mrs.  Hantoea 
insist  upon  their  getting  up  again. 

Did  you  see  them  the  next  morning  P — I  aeir 
them  that  night  afterwarcb  in  bed,  tbe  aam^ 
night  after  Mia,  Bamner  went  to  bed. 
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Did  yoQ  Me  them  afkerwftrdt  in  bed  for  tome 
wgkts  after  tlHitr->-J  nw  Uiem  particnlRrly  io 
bed  the  left  night  Mr.  Herrey  was  there,  for 
lie  was  Io  aet  om  » the  morning  at  five  o'clock; 
I  was  to  call  him  at  that  hour,  which  I  did  ; 
and  eoteriitg  the  cbapiher,  1  found  them  both 
faal  ialeep:  they  were  Tory  sorry  to  take 
leaTO. 

Can  yyi^  fix  what  year  this  wasf— I  believe 
it  to  be  in  the  year  1744,  hot  1  am  certain  it 
waa  the  same  year  ip  which  the  Viclory  was 
at  Portsmouth. 

Do  yoa  recollect  whst  time  of  the  year  it 
was  ?— In  the  month  of  August,  1  think. 

"What  is  your  reason  for  thinking  it  was  in 
the  month  of  August  P — My  reason  is,  that  it 
was  in  the  time  of  Maunhill  fair  ;  and  also  that 
there  were  green>gages  ripe,  which  the  lady 
end  gentleman  were  both  very  fond 'of. 

Do  you  recollect  how  long  it  was  after  the 
death  of  Mr.  Merrill's  mother  f— No,  I  cannot 
jnsUy  say. 

Where  did  Mr.  Hervey  go,  as  you  under* 
stood,  the  momiog  he  went  away  P— To  Ports- 
mouth. 

Did  joQ  understand  that  he  was  then  in  the 
sea  service  ?— I  dfd,  and  that  he  was  going  with 
admiral  Davers. 

Have  yon  any  particular  reason  for  knowing 
that  be  did  go  with  admiral  Davers  P— The 
reaaon  I  have  to  believe  be  did  go  with  him  is, 
the  person  whom  I  msrried  afterwards  was  Mr. 
Hervey's  servant 

Was  he  servant  to  him  at  that  timeP — He 


Did  yon  receive  a  letter  from  the  person  you 
afterwords  married,  who  was  Mr.  Hervey's' 
aervant,  and  attended  him  P— I  did,  from  Port- 
Mahon. 

Do  yoa  know  what  relation  Mr.  Merrill  was 
to  the  lady  at  the  bar? — Firtl-cousin. 

Who  waa  Mr.-Mounteoay,  whom  yon  men- 
tioned as  present  at  the  inarriage  P-— A  friend  of 
Mr.  Memirs,  as  he  pretended. 

Did  he  live  in  the  family  at  that  time  P — He 
was  in  the  fsmilyat  that  time,  and  bad  been 
from  the  limeof  the  death  of  bis  mother. 

TUi  you  know  whether  any  other  part  of  the 
family,  of  both  parties,  were  acquamled  with 
the  marriage,  except  tboie  persons  you  have 
mentioned  P— No,  1  did  not  at  that  time. 

Did  the  lady  change  her  name  on  tb^  mar- 
tinge  P — Never  jn  public,  to  my  knowledge. 

Had  you  occasion  after  this  to  see  the  lady 
in  London  P— 1  saw  the  lady  in  London  many 
limca. 

Do  yoa  know  whether  there  were  any  chil- 
dren or  the  marriage  P— I  believe  one. 

What  reason  have  you  for  believing  soP — 
The  lady  herself  told  me  so,  and  her  aunt  also, 
whom  1  oagfat  to  have  mentioned  first  The 
lady  told  me,  that  she  would  take  me  to  see  the 
ebiU. 

Did  she  ofler  to  carry  her  aunt  as  well  as 
yeo  to  see  the  child  P^I  do  not  know  that 

How  long  after  the  marriage  was  it,  that  she 
told  you  she  would  take  you  to  ace  the  child  P 
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»-That  I  cannot  say,  but  it  was  after  Mr.. 
Hervey  returned  a  aecond  time. 

Returned,  from  whence  P—-1. beard  be  had 
been  at  Port-Mabon. 

Do  you  recollect  how  long  Mr.  Hervey  had 
been  absent  the  first  time  P— No,  I  do  not. 

How  long  bad  he  been  absent  the  second 
time  ? — After  bis  return  the  second  lime,  I  be- 
lieve the  child  to  have  been  begotten. 

How  long  after  Mr.  Hervey 's  second  return 
was  it,  that  she  told  you  she  would  carry  you 
to  see  the  child  P — It  was  after  his  first  return. 

A  Lard,  1  believe  there  is  some  mistake. 
Let  the  witness  explain  that. 

SqL  Gen.  Was  it  after  Mr.  Hervey's  first 
or  second  return,  that  the  My  told  you  she 
would  carry  you' to  see  the  child  P — 1  believe 
the  first  time. 

Do  you  recollect  bow  long  that  was  after  the 
marriage  P^I  do  not  recollect. 

When  did  you  marry  Mr.  Hervey's  servant  P 
-^The  1 1th  of  February  1753. 

Did  the  prisoner  at  the  bar  say  any  ibiog 
particular  to  you  about  the  child  P — She  told 
me  the  child  waa  a  boy,  and  like  Mr.  Hervey. 

How  long  did  you  continue  iu  the  service  of 
Mrs.  HanroerP— Till  she  died. 

When  did  Mrs.  Hsnifter  dieP — She  has  been 
dead  eleven  years  the  second  of  last  December. 

Had  you  any  occasion  to  know  what  became 
of  the  child,  whether  it  lived  or  died  P — 1  know 
notbiuff   further  than    what   the   lady   ssid. 
When  I'^xpected  to  eo  to  see  it,  the  lady  came  ^ 
in  great  grief,  and  told  me  it  was  dead. 

Have  you  any  resson  to  know  at  what  place 
the  child  was  bornP — At  Chelsea,  by  reason 
ber  mother  could  not  go  there. 

Who  informed  you  that  the  child  was  bom 
at  Chelsea  P — ^Mrs.  Hanmer  told  me  this. 

Have  you  ever  heard  it  from  the  prisoner  P— ^ 
Yes,  I  certainly  have. 

8he  said,  her  mother  could  not  go  there. 
What  do  you  understand  to  be  the  reason,  why 
Mrs.  Chudleigh  could  not  ffo  to  Chelsea  P — 
By  reason  her  husband  and  son  were  buried 
there,  as  1  have  been  told. 

Had  you  any  conversation  with  the  prisoner, 
about  the  year  1768,  about  anv  message  to  be 
delivered  to  the  prisoner,  that  Mr.  Hervey  had 

fiven  to  you? — I  had  a  message  from  Mr. 
lervey,  signifying  to  the  lady  he  was  deter- 
mined to  be  parted  from  her. 

Did  you  deliver  that  message  P — Not  fi)r 
some  time  after  1  received  it,  not  being  able. 

When  did  you  deliver  it  ?— On  Saturday 
morning,  when  the  lady  came  up  to  me,  and 
told  me,  that  she  knew  what  had  been  the  mat- 
ter with  me.  1  told  her  Mr.  Hervey  desired 
me  to  let  hei^  know,  that  he  was  determined  to 
be,  I  should  have  said  divorced,  but  I  said 
parted  ;  and  also,  that  he  desired  me  to  tell  the 
lady,  she  had  it  in  her  own  power  to  assist  him. 
I  delivered  the  message,  and  the  lody  replied, 
was  she  to  make  herself  a  whore  to  oblige  nim  P 

Did  she  appear  to  be  with  child  before  this 
conversation  with  you  P— She  did  appear  se 
to  be. 
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IVhat  parish  is  Mr.  Merrin's  house  in  P— I 
helievc;  in  St.  George's:  bis  bouse  at  Liioston 
is  a  parish  of  itself. 

Are  there  any  other  houses  in  the  parish  be- 
sides Mr.  Merrill's  P— Not  at  LaiostOD,  there 
is  not. 

Was  there  service  regularly  iu  Lainsloa 
churchy  or  did  the  family  go  to  any  other 
church  ?— They  went  to  service  at  Sparshot 
church. 

SalicUor  General. .  My  lords,  we  have  no 
more  qnestioDS  to  ask  this  witness  at  present. 

Lord  High  Steward:  The  counsel  for  the 
fHrisouer  are  at  liberty  to  ask  the  witness  any 
questions  they  think  proper. 

'Exaodined  by  Mr.  Wallace. 

,  Have  you  not  declared  to  some  persons,  that 
vou  'had  an  expectation  of  some  provision  or 
bene6t  on  the  event  of  this  prosecution?— I 
never  could  declare  I  had  any  xh\u%  promised 
me  by  any  body. 

Expectation  of  provision  from  the  persbns 
that  prosecute  P— I  never  had ;  I  know  none  of 
the  family. 

Where  have  yon  lived  for  this  month,  or 
two,  or  three  P— I  have  lived  at  Mr.  Beau- 
water's. 

^  What  is  the  reason  of  your  having  your  re- 
ndence  there  P — lu  regard  to  his  ladj^  being  a 
relation  to  Mr.  and  Mrs.  Bathorst. 

Had  your  residence  there  any  relation  to 
this  proseciilion  ?— It  b  unknown  to  me,  if  it 
,  has. 

What  have  you  to  do  with  Mr.  BathnrstP— 
Mrs.  Bathurst  is  so  kind  as  to  have  me  there, 
as  being  a  servant  to  her  aunt  from  my  child- 
hood. 

How  long  have  you  been  at  Mr.  Beau- 
water's  P—1  am  sure  I  cannot  justly  say  the 
day  when  I  came  there. 

How  long  before  this  prosecution  was  com- 
menced P—1  can't  tell  when  I  came  there;  I 
can't  tell  bow  loo^  I  have  been  there. 

I  do  not  mean  that  you  should  answer  to  a 
day,  but  according  to  the  best  of  your  memory. 
— About  four  months,  I  fancy. 
.  Was  it  before  or  since  you  appeared  before 
the  grand  jury  f— Since  I  appeared  before  the 
grand  jury. 

Do  you  know  itho  is  the  nrosecutor  of  this 
indictment  P— Mr.  Meadows,  I  iinagine. 

Do  you  know  Mr.  Meadows  P — I  have  seen 
him  twice  or  three  times  in  my  life,  and  thafis 
all. 

.  Where  P — ^The  first  time  I  ever  saw  him,  was 
at  Blr.  Beauwater's  house,  since  I  came  to 
town. 

Are  you  to  stay  at  Mr.  Beauwater's"  or  to 
return,  when  this  prusfcution  is  over  P— The 
last  home  I  had  is  at  Laioston,  where  I  hope*  I 
may  return  again.  1  went  dowti  there  in  Ati- 
gust  was  a  tweljemoutb. 

Have  you  never  decreed  to  any  body,  that 
you  had  an  expectation  of  some  provision  frOm 
the  caoae  now  io  band  P—1  could  not  deelare  ] 


it,  as'  I  had  no  effen  made  me  ffom  the  pro- 
■ecotor; 

Have  you  declared  it  P — I  have  just  now  aaid, 
J^ could  not. 

Would  you  he  naderslood^  that  you  hara 
Mt  p-..What  was  I  to  declars  P 

Whether  you  have  not  declared,  whether 
true  or  false  I  do  not  care,  that  you  had  an  ex- 
pectation of  some  provision  from  this  prosecuu 
tion  P-»I  could  not  declare  it,  before  it  was 
made  to  nie. 

You  must  say  whether  you  did  say  ao  or 
not. — I  nevtr  bad  any  offer  irom  the  pros^ 
cution. 

Had  not  yon  an  expectation  from  the  prose- 
cution P — No,  I  could  not  say  that,  when  they 
i)ever  offered  it  me. 

Do  vou  understand  the  question  generally^ 
orconnited  to  the  prosecutor  P—1  tbidc  it  can 
be  codfiiied  fo  none  but  himself.     .  . 

Have  you  any  expectation  from  any  body 
dseP— Not  none. 

Nor  ever  declared  soP— No.  1  never  de- 
clared that  I  had  any  such  expectations. 

At  what  time  of  the  night  was  this  mar- 
riage P — 1  cannot  possibly  tell  the  hour;  it  was 
at  night. 

Have  not  you, mentioned  to  any  body  some 
hour  of  the  night  P— I  do  not  know  that  1  have 
mentioned  it,  any  farther  than  that  it  was  at 
night. 

You  have  said,  that  you  were  employed  to 
keep  the  aervants  out  of  the  way  at  the  time ; 
how  came  you  then  to  go  4o  the  churcliP— <I 
tsas  employed  to  come  out  of  the  church  afUr 
the  marriage,  and  see  that  the  house  was  clear: 
after  the  marriage,  and  not  before. 

Was  there  any  care  taken  before  they  went 
to' church  P — No,  I  do  not  know  thai  there  was. 
Mr.  and  Mrs.  Merrill  dined  out  that  day^  and  I 
do  not  know  that  any  of  the  house  knew  that 
there  was  to  be  a  marriage. 

Are  you  sure  that  Mr.  and  Mn.  Merrill 
dined  out  that  day  P — Yes. 

When  did  Mrs.  Merrill  dieP«-l  do  not  know, 
Mrs.  Hanroer  it  was ;  there  waeno  Mn.  Mec- 
rilfat  that  time. 

Then  by  Mrs.  Merrill  you  meant  Mrs.  Hao- 
mer,  did  yon  P— CerUioly  I  did  meaa  BIra. 
Hanmer,  tor  there  was  no  Mrs.  Merrill. 

Were,  you  desired  to  go  to  the  cfan«h? — I 
dooH  know  whether  1  was  desired  to  go,  imt 
there  1  was  ;  that  I  recollect. 

Did  you  go  as  a  witness,  or  out  <tf  eoriosity  P 
— I  was  there  to  see  the  marrii^e.  As  to  wit*, 
ness,  I  wasDot  called  to  be  a  wilnen. 

Did  any  of  the  parties  know  you  were  in  the 
church  P— Those  that  were  m  the  chttrcb 
knew  it. 

Did. you  hear  the  ceremony  performed  f —I 
did. 

Did  you  hear  the  whole  Ceremony  P—1  be- 
lieve so:  certahrty. 

Have  yon  not  said,  you  did  not  hear  the 
ceremony  ?— Not  that  1  know  of»  and  1  never 
was  asked,  to  mv  kQowledge. 
Do  you  speak  poiitively  that  you  baTtToot 
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OT  declM«d  f — CMimly  I  do,  for  I  know  wbe- 
tlwr  1  WM  asked  or  Bot. 

How  loDgdid  Mr.  Henrey  ttaj  there  efter 
thU  merriagc  P— f  really  caonol  aay  kow  mMiy 
dsya;  he  was  not  long  there. 

Yoo  said  that  Mrs.  Hanmer  made  them  set 
up  aooD  aAer  they  went  to  bed ;  bow  long  did 
Mra.  HaDmer  ait  op  after  that?-^I  caopot 
juaUy  say  bow  many  boors ;  I  can't  say 
vhether  it  might  have  been  one,  or  two,  or 
threefaours.  .    ,     ^ 

Waa  it  Bf  IS.  Hanmer*s  c«istom  to  loA  the 
door  where  Mi«  Chudieigh  lay  ?*-i  never 
koew  that  she  did  lock  the  door  at  alt. 

Ner  any  body  by  her  orderP— Not  to  my 
knowledge :  I  never  knew  the  door  ordered  to 
be  foeked  by  any  bodv,  nor  by  myself  neither : 
I  am  sure  I  never  lodted  it. 

Yoo  are  sarelbe  door  was  never  locked  then, 
when  Mr.  Hefvey  went  oot,  when  he  was 
made  lo  get  no  and  leave  the  room  as  yon 
have  said  P— Went  oot  where  ?  1  don't  onder- 
stand: 

Yott  bave'said,  he  was  made  to  get  up  again. 
^To  the  best  of  my  knowledge,  the  lady  got 
np  too,  as  wellss  Mr.  Uervev. 

And  both  left  the  room?— I  believe  they 
both  left  the  room,  I  know  nothing  to  the  con- 
trary ;  bat  i  know  they  aflerwarda  went  to  bed 

llave'yoa  not  declared,  yoo  knew  nothing  of 
this  marriager*^No,  never  in  my  life,  to  my 
knowledge. 

That  yoo  did  not  remember  any  thing  about 
it  ?->It  IS  very  odd  that  I  can  remember  it  now, 
and  should  oot  have  remembered  it  before :  1 
ever  had  it  in  my  memory. 

Have  not  yoo  declared  that  you  did  not  re- 
member it  ?^No,  not  that  I  know  of. 

I  desire  you  will  give  a  positive  answer,  ^es 
or  no,  whether  you  have  or  not  hsve  declared  it  P 
—I  never  could  have  decbred  that  which  1  dul 
not  know. 

That  yon  did  not  remember  any  thing  about 
itP-— No,  1  never  conid  say  that. 

Dill  yoo  or  did  yoo  not  say  soP— No,  I  did 
not  say  so. 

By  the  Earl  of  Buckinghanuhire, 

1  beg  to  pot  one  question  to  the  witness.  Yon 
know  that  yon  sprak  not  only  in  the  presence 
of  this  respecUble  court,  but  m  the  presence  of 
Almighty  God  P— Yes. 

Have  yon,  or  hove  yon  net,  ever  declared 
that  you  did  expect  an  advantage  from  the  pro- 
secution ?  say  aye,  or  no.— I  roust  say  no:  I 
could  not  ssy'sye.. 

Yoo  have  told  us,  that  Mr.  Merrill  and  Mrs. 
Hanmer  went  out  to  dinner  the  day  on  whiob 
the  marriage  was  peribrmed ;  1  should  be  glad 
to  know  at  what  time  Mr.  Merrill  and  Mrs. 
Honmer  retomed  home.^— 1  believe  itmighl 
be  between  seven  and  eight  o'clock,  as  1  bsd 
given  lea  oot  of  the  housekeeper's  room  to  the 
gentleman  hnd  lady  by  candle  Kght. 

What  <kiy  of  the  month  was  UP--That  I 
cannot  tell. 


A.  D.  1776.  [666 

By  the  Duke  of  Grafton. 

Did  you  ever  see  the  child,  that  the  ladr  at 
the  bar  offered  to  carry  you  to  see  P— No,  I 
never  did. 

What  was  the  interval  of  time  between  the 
offer  to  carry  you  to  seethe  child,  and  the 
death  of  that  child  ?— >That  1  cannot  justly  say 
neither;  bot  as  far  as  I  can  remember,  the 
day  that  I  was  to  go  to  see  the  child,  the  lady 
caine  and  said  it  was  deed. 

Though  yoo  csnnot  exactly  recollect  the-in* 
terval  lietween  the  one  transaction  and*  the 
other,  yet  still  yoo  inay  speak  at  large.  Was 
it  a  week  P  Was  it  a  month  P  Was  it  half  a 
year  P— It  was  not  a  month,  nor  yet  half  a  year. 

Were  there  a  few  days  ioterval  between  th6 
one  and  the  other  P^Tbere  was,  but  1  cannot 
ssy  bow  mony  days. 

Did  yoo,  in  the  space  of  these  few  days, 
ever  exprem  to  the  lady  at  the  bar  your  ear* 
neatness  snd  dessre  to  see  the  child,  which  yoo 
say  the  lady  at  the  bar  told  yoo  was  so  like  Mr. 
Hervey  P— I  expressed  my  desire  at  the  time; 
when  the  lady  spoke  of  the  child  to  her  aunt. 

What  wfM  the  ansv^er  that  you  bad  for  nd 
carrying  you  immediately  to  the  cAild  P— *Tbe 
lady  told  me,  she  woold  come  on  soch  a  day 
with  the  priDcess^s  coach,  and  that  1  should  go 
and  see  tbe  child. 

Were  yoo  examined  by  the  Ecclesiastical 
Court  P-— I  was  not. 

Did  you  know  at  the  time,  that  there  wai 
soch  a  process  going  on  there  P — 1  was  toM  by 
Mr.  Hervey  there  was. 

JHd  you  offer  to  Mr.  Hervey,  or  to  any  other 
of  tke.parties,  to  give  that  evidence  which  yM 
ttowiom  proved  it  was  material  to  give?— Ho 
told  me,  he  must  call  upon  me  to  assist  him  in 
h^marriage. 

Xnd  any  thing  else  pass  relative  to  the  pro- 
cess in  Doctors  Commons,  at'ier  Mr.  Hervey  »• 
conversation  with  you  P— Yes,  there  ceftainly 
was,  ihuugh  1  never  was  called. 

Did  any  thing  pass  between  Mr\  Hervey 
snd  you,  or  between  any  of  the  perties  ano 
you,  after  that  declaration  of  Mr.  Hervey 'a  to 
youP~l  was  to  acquaint  the  lady  with  his 
intentions. 

You  said  yoo  were  to  remove  the  servanta 
ont  of  the  way  at  Mr.  Meniirs  house  at  the 
time  of  the  marriage:  how  many  servatilh 
might  there  be  about  Mr.  Merriirs  house  at  the 
time  of  the  nwrriage  P— The  butler ;  a  maid, 
who  waited  on  Miss  Merrin ;  two  house-maida : 
a  laundry- maid:  one  of  the  house* maids  N^ 
longed  to  Mrs.  Hanmer,  who  always  vfedi 
down  sf oog  with  her,  and  there  was  a  kitchen^* 

maid.  ..      ..    ^  .i. 

Were  there  any  liffhts  in  the  church  st  the 
time  of  the  ceremony  being  performed  ?— Tbeit 
was  i  wax  light  in  the  crown  of  Mr.  Moon- 
tenay'shat. 

Lord  Towmkend,  Whether  she  has  eter  re- 
ceived or  been  (diered  any  th'mg  to  with-hold 
her  evidence  relative  to  the  aopposed  mar- 
riage P-^ilim  Crmhck.  I  do? cr  have. 
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By  Lord  HilUbarougk. 

Did  you  ever  receive  auy  letter,  oSerio^  you 
any  ^dvautage  in  case  you  would  appear  agaiost 
tbe  prisoner,  b«it'ore  you  vere  sabpoeoaed  at 
Bicka's-  ball  ? — I  received  a  letter  from  a  friend, 
i» herein  I  was  told,  that  a  gentleman  of  tlieir 
acquaintance  would  get  me  a  sinecure,  but  oo 
inrhat  account  I  knew  not. 

A  ^endeman  of  whose  acquaintance? — I  do 
not  know  who  the  gentleman  was  ;  U  never 
was  explained  to  me  who  tbe  genUeman  was ; 
nor  I  n^ver  asked. 

Who  was  the  fcieiid  who  wrote  that  letter  to 
you  t — Mr.  Fozard  of  Piccadilly. 

What  answer  did  you  make  to  that  letter  ? — 
1  matle  no  answer  any  further,  but  that  it  was 
yery  kind  in  any  body  that  woakl  assist  me  in 
getting  me  any  thing. 

Who  is  Mr.  Fozard? — A  person  that  lives 
near  ilyde-park-i^nier»  and  keeps  livery ^ 
fitahies. 

You  say  he  wrote  you  word,  that  some  of 
their  frieods  would  get  you  a  sinecure  ?— 1 
•aid,  a  gentleman  of  their  acquaintance. 

Of  whose  acquaintance  ? — Mr.  Fozard's. 

Upon  what  account  did  you  conceive  or 
understand  that  he  was  to  get  you  a  sinecure? 
^That  I  cannot  lelh 

What  have  yon  done  with  tbe  letter  ? — I  do 
not  know  where  the  letter  is  ;  i  know  I  have 
it  not 

Wiil  you  take  upon  you  to  say,  that  there 
was  not  in  that  letter  an  expression  intimating, 
that  if  you  would  appear  against  the  prisoner 
at  the  bar,  a  sinecure  would  be  gotten  for 
you  ?— I  certainly  do  say,  there  was  no  such 
expression  in  the  letter ;  only  a  friend  of  theirs, 
or  a  gentleman  of  their  acquaintance^  I  do  not 
JiDOW  which,  would  get  me  a  sine  cure. 

Did  you,  or  did  yon  not,  by  virtue  of  yoor 
<mtb,  understand  that  that  was  to  be  tbe  con- 
■equence  of  your  appearing  against  the  pri- 
■ouer  at  tbe  bar  ?--I  did  not  know  that  that  was 
to  be  tbe  consequence  of  my  appearing.  I  bad 
BO  room  to  imagine,  so,  because  I  know  not 
tbe  nersoQ  of  the  prosecutor,  nor  none  of  his 
family. 

Did  yoo  advise  with  any  body  concerning 
what  you  should  do  with  regard  to  that  letter  r 
—I  certainly  did  apply  to  a  friend,  and  ac- 
^uabted  him  I  had  received  such  a  letter. 

What  did  vou  write  to  your  friend  ? — 1  never 
.writ  to  any  friend ;  I  applied  to  a  friepd,  and 
shewed  tbe  letter. 

Whether  you  did  not  ask  advice  from  soma 
body,  what  yoa  should  do  with  regard  to  tb^t 
latter?— I  did  not  ask  an^  body  what  I  was  to 
4o  with  it ;  I  received  it 

What  did  you  consult  that  friend  about  ?— 
To  let  bim  know  1  bad  receired  such  a  letter ; 
Jbot  1  did  not  know  what  it  might  be  upon,  or 
wtiat  it  might  not 

Did  tie  read  the  letter  ?-.Ye8. 

What  eoofiRiatioD  passed  between  yoo- and 
lum  on  the  oolgeet  of  the  letter  ?— t  told  him,  I 
iUiiotkiipwwlMilUnigktteftmt  taHhaii; 


apprehended  it  might  be  something  i 

my  being  called  upoo  in  point  of  tbe  lady. 

think  I  told  him,  that  I  had  once  been  told^ 

that  I  might  have  the  same  settled  upon  me  ao 

the  lady  promised  me  when  I  went  into  tho 

country. 

What  reason  had  you  for  thinking  aoP — The 
reason  I  had  for  thinking  so,  was,  bceaoae  I  ' 
had  been  told  once,  that  I  might  have  the  samo 
given  me  that  the  lady  at  tbe  bar  o(fierrd.nie9 
when  I  was  to  go  into  the  country,  if  I  would 
speak  the  truth  ;  but' by  whom  1  Know  not :  I 
never  asked  tbe  question. 

I  desire  to  know,  what  yoo  did  with  that  let- 
ter, whether  yoo  put  it  into  the  hands  of  the 
person  whom  youconsnked? — I  put  it -into  no 
one's  hands ;  the  person  bad  the  letter  I  oon* 
suited. 

Yon  put  it  into  thst  person's  handto  read  it  P 
—I  i^ve  the  letter  into  that  person's  hand  to 
read  it,  and  told  him,  he  might  shew  it  to  Hr^ 
Hervey,  if  he  wonld. 

For  what  purpose  did  you  desire  it  might  bo 
shewn  to  Mr.  Hervey  ? — For  this  purpose,  be-^ 
lieving  it  might  be  against  him  and  the  lady  ; 
but  by  whom  I  know  not,  for  1  never  asked  tho 
question,  who  it  was  that  was  to  give  it 

Did  yon  desire  your  friend  to  shew  it  to  tho 
prisoner  at  the  bar  ? — ^Tbat  was  impossible^  for 
the  lady  was  not  in  England. 

Did  yoo  then  desire  him  to  shew  it  to  any 
body  on  her  part? — I  should  look  upon  it,  if  it 
was  shewn  to  Mr.  Hervey,  it  would  be  on  her 
part,  as  being  man  and  wife. 

Whether  yon  desired  it  to  be  shewn  to  any 
body  else?-«-No,  not  besides  Mr.  Hervey. 

Fourth  Day. 

Saturday,  Aprii  SO. 

Ann  Cradoek't  examination  continued. 

Lord  HiUsbarough.  I  was  exeeedioglv  gbd 
tbe  House  was  a^oumed,  but  I  wonld  oiach 
rather  it  had  been  adjourned  sooner,  because  I 
now  lie  under  a  good  deal  of  difficolty  to  resnmo 
the  thread  of  those  questions,  that  for  my  own 
information,  and  for  that  of  the  House,  I 
thought  hiffhiy  proper  and  necessary  lo  be  ex- 
plicitly and  exactly  answered.  My  lords,  I 
think  the  last  question  that  I  pot  to  tbe  witneaa 
at  the  bar,  was,  whether  she  had  pnl  thailetter, 
which  she  said  was  signed  bv  Fozard,  into  tho 
hand  of  any  other  person  ?  If  I  do  not  mistake^ 
my  lords,  she  said,  she  had  pnt  it  into  the  hand 
of  a  friend  of  hers  to  read.  Upon  asking  her, 
whether  she  bad  anv  other  intention  than  that 
of  potting  the  letter  mto  bis  hand  ?  I  think  she 
said,  she  told  the  person  he  might  shew  tho 
letter  to  Mr.  Hervey,  aa  she  approfaeoded  it  ro- 
tated to  him.  Now  I  desire  to  ask  tho  e? ideooe 
at  tllo  bar,  whether  she  knowoi  that  her  friend 
did  shew  that  letter  to  Mr.  Httnroy  or  not?— 
Amm  CrOoek.  My  friend  did  show  it  to  Mr. 
Hervey. 

Did  yoor  fiicod  tdl  y«Q  what  Hr.  Herroy 
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^  Ihe  letter?— My  frieod  (old 
jne,  that  be  desired  I  should  keep  the  letter. 

Bo  yon  mcui  Mr.  Hervey  or  the  friend  de- 
sired yon  to  keep  the  letter?— I  mean,  the 
answer,  that  'was  ffireo  upon  the  letter  bein^ 
shewn,  waa  brought  by  mv  friend,  and  Mr. 
Hcrrey  desired  me  to  keep  the  letter. 

Did  year  friend,  who  carried  the  letter  from 
voa  to  Mr.  Herrey,  say  any  ihioi;  more  to  vou, 
imm  that  Mr.  Hervey  desired  >oa  sbonld  keep 
the  letter  ?— He  told  me  that  i  should  acquaint 
the  lady  that  waa  abroad  with  it. 

Did  yoa  acouaint  the  lady  thst  was  abroad 
sritb  it?-*I  baiit  not  in  my  power  so  to  do. 

Did  ypo  acquaint  anjp  body  else  with  it  ? — I 
did  several  of  my  acquaintance. 

In  particular,  did  yoa  acquaint  any  Iwdy 
that  was  concerned  in  bosinesS  for  the  lady  ? 
—No. 

I  desire  to  know,  whether  you  did  by  your- 
self, or  by  any  body  else  for  you,  make  any 
answer  whatever  to  the  letter  to  Mr.  Fozard  ? 
•— 1  went  to  Mr.  Fozard  when  1  received  the 
letter,  aa  in  the  letter  it  was  required  to  know 
Bsy  sge,  and  where  1  was  born. 

1  desire  yod  will  inform  their  lordships  of  the 
whole  of  what  passrd  lietween  Mr.  Fozard  and 
yoa  at  that  interview  ? — Nothing  in  particular, 
forther  t|)an  relatiof^  to  where  I  was  bora,  and 
my  a^ ;  my  afj^e  I  Oid  not  know.  I  did  not 
ask  who  was  to  |;ive  me  (he  sinecure. 

Did  yoo  not  think  it  extraordinary,  that  Mr. 
Fozard  shoold  enquire  of  you  your  age,  and 
where  you  were  born  ?— I  certaiuly  did  think  it 
eattraordinary. 

Whether  you  did  not  ask  the  meaning  of  it  ? 
—1  did  not  ask  any  meaning  for  it. 

By  Lord  Derby. 

Yoa  said  yesterdsy,  that  yon  did  expect  to 
receive  something  adequate  to  what  you  had 
received  from  the  prisoner  at  the  bar :  what 
did  you  formerly  receive  from  the  prisoner  at 
the  bar  ? — Many  favours  in  friendship,  but  not 
smything  in  particular. 

What  were  you  offered  by  the  lady  ?— Twenty 
goineas  a-year,  to  go  and  settle  in  the  country, 
mod  the  choice  of  three  different  counties. 

At  what  time  was  that  offer  made  to  you  ? — 
The  time  I  cannot  justly  remember. 

Recollect ;  how  many  years  was  it  sgo  ? — I 
believe  it  may  be  three  years  sgo,  or  four,  I  sm 

t  certain; 

What  was  your  answer  to  that  proposal  ? — It 
made  me  very  unhappy  to  think  that  I  was  to 
be  banished,  but  1  consented  to  go  into  York- 
shire. / 

What'  were  the  counties  that  were  proposed 
to  you  ?-— Yorkshire,  Derbyshire,  I  think,  and 
Northumberland. 

In  conseouence  of  that  consent  to  go  into 
Yorkshire,  did  yon  go  into  Yorkshire  ?— No,  J 
did  not;  1  went  to  Thoresby :  I  tried,  but  I 
oouM  go  no  further. 

What  waa  the  reasoo  that  yoa  coald  go  no 
further? — ^From  being  onbappyi  and  goiog 
from  all  my  friends. 
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Did  yoo  receive  aiw  sum  of  money  in  oonae- 
qaence  of  going  as  iar  as  Thoresby  ?—  NmM% 
no  further  than  was  to  carry  me  lo  the  place 
where  1  said  1  was  to  go. 

You  mentioned  an  annuity  of  twenty  gnineat 
a-year ;  has  that  annuity  been  paid,  or  have 
you  received  any  part  of  it  since  that  agree* 
ment? — No. 

Lord  Cov€ntry,  You  said  yon  were  present 
at  the  marriage  in  1744;  I  desire  to  know 
whether  you  have  ever  communicated  that  in- 
formation to  any  person  till  this  year,  and  to 
whom  ? — Ann  Cradock.  I  have  several  times 
to  many,  but  to  particular  persons  1  cannot 
speak.  * 

Lord  Derby,  I  sbonld  be  glad  to  know  wbe* 
I  her  you  do  understand,  or  do  not  understend, 
that  any  sum  or  sums  were  ever  paid  to  any 
person  tor  your  subsistence  and  board,  on  the 
part  of  the  prisoner  at  the  bar?— Jnn  Crd^ 
dock.  No,  I  do  not  know  that  ever  any  sum  waa 
paid  upon  mv  account. 

Lord  Buclinghamshire,  I  desire  to  ask  tha 
witness,  whether  she  atany  time  did  receive  ally 
present  whatever  from  the  prisoner  at  the  bar  ? 
— ilnii  Cradock,    Several  u  point  of  friend- 

bhip. 

Lord  Townshend.  Were  yoa  ever  offered  any 
sum  of  money  at  any  time,  to  conceal  any 
evidence  ?— ilnn  Cradock.  No. 

Lord  Townihend,  By  either  nde  ? — Ann 
Cradock.  No. 

By  Lord  Camden. 

I  desire  to  know  whether  yoo  saw  the  lady 
at  Tliore^by,  in  the  way  to  Yorkshire?— I 
was  in  the  lady's  house,  and  saw  her  several 
times. 

'  In  any  of  those  interviews,  did  any  thing  pass 
respecting  the  annuity  of  twenty  guineas  a- 
^ear,and  the  journey  you  were  then  making  to 
Yorkshire?— No,  not  any  thing  in  particular 
as  to  that 

What  was  the  reason  of  your  return  from 
Thoresby,  and  not  going  to  your  journey's 
end  ?-- 'My*  reason  was,  from  my  ill  stete  of 
health,  and  unhappiness  of  mind. 

Lord  Lyttelton.  Did  the  lady  explain  to  yoa 
what  were  her  motives  for  sending  you,  or,  as 
you  called  it,  banishing  you,  into  those  distent 
counties?— i4nn  Cradock.  No,  my  lords. 

liord  Derby.  What  did  you  apprehend  to  be 
the  lady's  motives  for  such  a  proposal?— if nn 
Cradock.  That  I  was  ever  at  a  loss  te  know,  be-, 
cause  1  never  asked. 

By  the  Duke  of  ilncas<«r. 

Did  you  consult  a  friend  on  account  of  the 
substance*  of  Mr.  Fozard's  letter  ? — I  did. 

I  desire  yoo  to  tdl  the  Hoose,  wh6  that  friend 
was?— My  friend  was  Dr.  Hossack^  who  ia 
physician  of  Greenwich  hospital. 

What  is  become  of  that  letter,  or  bare  you 
it?— 1  have  it  not;  bat  it  is  in  my  box,  I  be- 
lieve at  Lainston,  aa  I  carried  it  with  me  when 
I  weot  there  with  my  other  thiogt. 
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,       Bj  the  Duke  of  Richmond. 
W*8  noUbe  marriage  to  be  kept  a  secret?— 

If  during  the  rime  the  roamadfe  was  to  be 
kapt  a  seoretf  aay  person  had  asked  you  about 
the  marriage^  woiild  you  have  owned  it,  or  de- 
nied, it? — I  never  from  the  time  divulged  the 
secret,  until  it  had  been  told  before. 

Did  no  person,  during  the  time  it  was  a  se- 
cret, efer  ask  yon  if  you  knew  it  ?— Heveral 
baye asked  me,  but  I  have  always  replieil.  No. 

By  the  Lord  President. 

Do  you  not  kn6w,  that  your  husband  was 
examined  in  the  Spiritual  Court,  in  the  cause  of 
jactitation  ? — I  know  he  was  called  upon  in  the 
Court,  but  what  passed  I  am  an  utter  stranger 
to,  as  I  never  asked. 

Had  not  Mr.  Her? ey  intimated  to  yon,  that 
Tou  were  to  be  called  upon  on  that  o6ca8ionr 
-He  did. 

After  that  dkl  yon  hear  any  thing  from  Mr. 
Herfey,  respecting  your  attendance  in  that 
causer— Mr.  Herfey*told  me,  he  must  call 
upon  me  to  assist  him  in  the  marriage,  and  to 
•wear  to  Mrs.  Hanmer's  hau^- writing. 

Were  you  ever  called  upon  that  occasion  ?— I 
wasnot 

By  Lord  Derby.        ' 

Did  you  live  with  Hni.  Hanmer  antil  the 
lime  of  her  death  P— 1  did. 

Which  happened  eleven  years  ago  the  Sd  of 
last  December?— Yes. 

Upon  what  have  yoo  sobiisted  since  that 
time  ?— Mrs.  Hanmer  left  me  300/. ;  one  was 
taken  up,  the  other  was  left:  1  quilted  the 
lady's  house,  and  went  to  Newington.  1 
should  have  told  you  that  the  900/.  were  in 
this  lady's  hands  [pointing  to  the  Duchess]  ; 
one  was  taken  up,  and  the  Other,  with  my  bus- 
hand's  income,  supported  me  whilst  he  lived. 

How  do  you  know  that  that  200/.  was  left 
you  by  Mrs.  Hanmer? — It  was  left  me  in  her 
will. 

By  the  Duke  otAncaiter, 

Do  you  of  vour  own  knowletlge  assert  that 
there  was  a  child  ?— I  do  assert  I  was  told  so.  1 
sever  saw  the  child. 

Who  told  you  so? — Mrs.  Hanmer  told  me 
ao,  and  the  lady  told  me  at  our  return  oat  of 
the  country. 

Who  told  yoQ  there  was  a  child? — This 
lady  at  the  bar  told  dm  so  herself.  Both  told 
ineso. 

Do  you  from  your  own  knowledge^  affirm, 
that  that  child  is  dead  ?— The  lad  j  at  the  bar 
told  me  it  was  dead,  as  she  told  me  before  she 
woqld  lal^e  me  to  see  it. 

Did  the  lady  at  the  bar  bring  the  princess  of 
Waleb's  coach,  and  carry  you  to  see  the  child 
at  Chelsea  ?-*Tha  lady  told  me  she  woqld 
come  in  the  princess's  coach,  and  carry  me  ta 
see  the  child. 

By  Lord  Radnw. 

How  old  do  you  apprehend  the  child  vras  at 
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the  time  of  its  death  ?— That  I  can  give  no  ac* 
count  of;  it  was  very  young;  but  the  age  I 
know  not. 

Weeks,  months,  or  years?— Months, hot  not 
years. 

Did  you  ever  heiir  that  the  chiM  was  hap** 
ttsed?— 1  did  hear  that  the  child  was  bttp« 
tized ;  but  Mrs;  Hanmer  and  1  were  in  the 
country  at  that  time. 

Did  you  ever  hear  what  the  child's  nam6 
was  ?-- *No,  1  cannot  recollect  that  I  did. 

DkJ  you  ever  hear  where  the  child  was 
buried?—!  did  hear  that  it  was  buried  at 
Chelsea. ' 

Who  told  von  so  ?— The  Isdy  at  the  bar  toM 
me  80  herself  one  day,  when  1  wasairing  in 
the  coach  with  her  that  way.  ' 

By  Lord  Forietcue* 

How   have  you  subsisted  sin|ee  your  hue*, 
band's  death?— With  what   1    made  of  my 
furniture  which  was  in  my  house,  which  wai 
all  new. 

How  long  is  it  since  your  hi^^band  died  ?— 
Five  years  last  March.  [Ordered  to'  witbdrai^. 

JL  JET.  S.  Who  doyou  call  next,  Mr.Solicttor 
General  ? 

Sol.  Gen.  We  deaire  to  call  Mr.  QMar 
Hawkins. 

Mr.  Csiar  Hawkini  sworn. 

Examined  by  Mr.  Dunning. 

Mr.  Hawkins,  are  vou  acquainted  with  the 
lady  at  the  bar  ?  and  how  long  have  you  been 
so  ?.-A  great  many  years :  I  believe  4bov6 
thirty. 

Are  you  acquainted  with  the  present  k>rd 
Bristol  ?  and  how  long  have  you  been  so  ?— 1 
have  had  the  honour  of  knowing  the  eail  of 
Bristol  nearly  as  many  years. 

Do  you  know  of  any  intercourse  between 
my  loni  Bristol  and  the  laJy  at  the  bar  ?— 
Of  an  intercourse  certaiuly ;  of  acquaintance 
uodoubtedlv. 

Do  you  know  from  the  parties  of  any  mar- 
riage between  them  ?— Mr.  Hawkint.  1  do  not 
know  how  far  any  thing  that  has  come  before 
me  in  a  confidential  trust  in  iny  professloh 
should  t^exiisclosed,  consistent  with  my  profes- 
sional honour.*  [Cluestion  and  answer  re* 
peated.] 

Mr.  Dunning.  I  trust  your  lordships  will 
see  nothing  in  my  question,  that  can  betray 
confidential  trust,  or  dishonor  Mr.  Hawkins  in 
giving  it.  My  question  is  simply,  whether  Mr. 
Hawkins  knows,  from  the  parties,  of  any  mar- 
riage between  them  ?  * 

lAfrd  High  Stenmrd.  The  question  that  was 
asked  by  the  counsel  at  the  bar,  is,  •*  Whe- 
ther the  witness  knew,  from  any  information 
of  either  of  the  twO  parties,  that  'they  w«ce 
married?"  The  witness  objects  to  it,  whether 
he  is  to  aniw6r  any  questions  that  aire  incon- 


«  See  Leach's  Hawkbs'a  Pleaa  of  the 
Crown,  book  3,  c.  46,  s.  912, 
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sifttent  wUb  his  |nrofettiotial  bonor.  Your  lord- 
ships are  to  deCermine,  whether  the  questioo 
put  by  the  eouiisel  at  the  bar  shall  be  asked  ? 

Lord  MamfUld,  I  suppose  Mr,  Hawkins 
means  lo  demur  to  the  question  upon  the 
ground,  that  it  canoe  to  his  koowleilge  some 
waj  from  bis  beini^  employed  ss  a  surgeon  for 
one  or  both  of  the  parties ;  and  1  take  for 
granted,  it'  Ulr.  Hawkins  understands  that  it 
ia  your  lordships'  opioion,  that  he  has  no  privi- 
lege on  that  account  to  excuse  himself  from 
givinir  the  answer,  that  tbeo,  under  the  autho- 
rity of  your  lordsliips'judif^ment,  he  will  submit 
to  answer  it :  therefore,  to  save  your  lordships 
the  trouble  of  an  adjournment,  if  no  lonl  dif- 
fers ui  opiaton,  but  thinks  that  a  surgeon  has 
no  privilege  to  avoid  giving  evidence  in  a  court 
of  justice,  but  is  bound  by  the  law  of  the  land 
to  do  it ;  [jf  any  of  your  lordships  think  be 
bas  such  a  privilege,  it  will  be  a  matter  to  be 
debated  elsewhere,  but]  if  all  yonr  lordships 
acfjuiesco,  Afr.  Hawkins  will  understand,  that 
il  is  your  juflgment  and  opioion,  that  a  surgeon 
has  no  privilege,  where  it  is  a  material  ques- 
tion, in  a  civil  or  criminal  cause,  to  know  whe- 
ther parties  were  married,  or  whether  a  child 
was  born,  to  say  that  his  introduction  to  the 
parties  was  in  the  course  of  bis  profession, 
and  in  that  way  he  came  to  the  koowledj^re  of 
it.  I  take  it  for  granted,  that  if  Mr.  Hawkins 
understands  that,  it  is  a  satisfaction  to  him,  and 
a  clear  justification  to  all  the  world.  If  a  sur- 
Ipaon  was  voluntarily  to  reveal  these  secrets,  to 
be  sure  he  would  be  guilty  of  a  breach  of 
honour,  and  of  great  indiscretion ;  but^  to  give 
that  information  in  a  court  of  justice,  which 
b^  the  law  of  the  land  he  is  bound  to  do,  will 
never  be  imputed  to  him  as  any  indiscretion 
whatever.'* 


*  See  tn  the  Case  of  Annesley  9.  the  earl  of 
Anglesey,  vol.  17,  p.  1139,  the  objection  taken 
and  over-ruled  to  the  examination  of  Giifard. 
See,  als9,  the  examination  of  Kirkhmd  in^earl 
Ferrers's  Case,  vol.  19,  p.  ^6.  8ee,  too,  what 
passed  upon  lord  Barriogton^sol*«jecting  to  re- 
veal confidential  communications,  if^fra,  p.  586, 
and  upon  the  examination  of  Mr.  Berkley, 
infra^  p.  613.  8ee,  also,  Blackst.  Comm. 
b.  3,c.  23,  p.  370,  and  Peake's  Law  of  Evi- 
dence,  part  ],  c.  3,  s.  4,  **  Of  persons  incom- 
petent by  reason  of  their  relation  to  the  par- 
ties :"  wliere  many  cases  on  the  subject  are 
referred  to,  and  the  result  from  them  is  very 
clearly  stated. 

In  a  case  where  Dixon  an  attorney  had  been 
•iibpssnaed  to  give  evidence,  and  to  produce 
certain  papers  before  -a  grand  jury,  upon  an 
indictment  for  forgery  to  be  preferred  against 
one  of  his  clients,  by  whom  the  papers  had 
been  confidentially  communicated  to  him,  tbe 
Court  held  that  he  vraa  not  compelbdile  to  pro- 
duce those  papers  agahist  bis  client :  and  lonl 
Mansfield  said,  that  instead  pf  producing  them 
against  his  client,  he  ought,  immediately  upon 
receiving  thesubpcsnft,  to  have  delivered  them 
tip  to  his  dient.  3  Burr.  1687. 
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Mr*  Dunruttg,  My  question  is,  Whetlier 
you  knew  from  either  of  the  psrties,  that  there 

Tn  the  Case  of  Lea  v.  Wheatley,  in  C.  B. 
Paach.  30  Car.  S,  where  the  defendant  pleaded 
that  he  was  servant  to  a  peer,  North,  Ch.  Jnsr. 
held  that  the  defendant  ou»ht  to  sue  his  writ 
of  privilege;  observing  that  it  was  the  privi- 
lege of  the  master,  not  of  the  servant,  anifper- 
haps  bis  master  would  not  protect  him,  and 
then  he  must  answer.  And  he  ittustrated  this 
doctrine  by  the  case  of  a  counsellor,  <<  where" 
said  be,  **  it  is  tbe  privilege  of  the  client,  that 
he  shall  not  be  compelled  to  discover  the  se- 
crets of  his  client  ^  but  if  the  client  be  willing, 
the  Court  will  compel  the  counsel  to  discover 
what  he  knows."  See  Jacob's  Law  Dic- 
tionary, (10th  edition,  1788)  art.  Privilege,  s. 
3.  *  Of  the  privilege  of  peers  and  members  of 
parliament.* 

The  doctrine  respecting  the  extent  of  the 
privilege  that  persons  standing  in  particular 
relations  to  a  party,  shall  not  be  examined 
against  such  psrty,  was  very  ably  investigated 
by  Mr.  Justice  Buller,  in  his  judgment  (a) 

(a)  ••  This  action  was  brought  to  recover 
penalties  upon  the  Bribery  Act,  for  bribing 
voters  at  the  election  in  1790,  for  the  borough 
ofNewark-upon-Trenl,  to  vote  for  one  of  the 
candidates.  The  bribery  was  charged  to  have 
been  committed  by  the  defendant  and  his  agents, 
among  whom  was  one  W.  Handley.  At  the 
trial  before  Thomson,  baron,  at  the  Notting- 
ham assizes,  W.  Handley  was  called  as  a  wit- 
ness, who  deposed,  that  previous  to  the  disso- 
lutjon  of  parliament,  he  had  received  letters  at 
Newark  from  the  defendant  in  London,  which 
be  had  notice  to  produce.  He  had  them  not, 
but  said  be  bad  restored  some  of  them  to  the 
defendant,  and  given  the  others  ta  Mrs.  Eliza- 
beth Handley,  with  a  direction  to  destroy  them : 
he  had  since  endeavoured  to  procure  them  again 
ftom  her  for  llhat  purpose,  hut  she  had  refused 
to  give  them  up.  W.  B.  Handley,  an  Sttor- 
ney,  was  called,  who  said  that  he  bad  tbe  let- 
ters in  question,  and  that  he  had  received  them 
from  Mrs.  £.  H.  He  further  sUted  that  he 
was  not  then  concerned  in  carrying  on  any 
action  for  W.  H. ;  that  he  had  been  applied  to 
by  W.  H.  to  be  concerneil,  but  had  declined  it 
as  he  was  under-sbertflT,  and  a  material  witness'; 
that  be  had  not  employed  W.  H.*8  attorney  for* 
him  ;  but  that  W.  H.  had  consulted  him  in  hia 
profession  as  a  confidential  person;  and  had 
applied  to  him  both  before  and  after  he  had 
received  the  letters.  The  witness  objected  to 
produce  the  letters  f*J,  and  tbe  judge  thought 
be  was  not  bound  so  to  do.— The  Jury  foond  a 
verdict  for  the  defendant." 


(*)  **  It  was  understood  and  argued  upon 
at  the  bar,  and  so  assumed  by  the  Court,  that 
the  objection  made  by  the  witness  to  the  pro* 
duction  of  the  letters,  was  on  the  fodndatioa 
of  his  character  of  attorney,  by  which  he  co^ 
ceived  himself  bound  to'withbold  them.*' 
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was  a  marriage  between  tbem  ?^Mr.  flap- 

.  Ieiw.— From  the  convemtion  with  both  parties 

1  apprehended  there  was  a  marriafjfe,  but  no  • 

■  II  ■  I    I  ■  «  ■■If  I  ■  ■    r 

tpon  the  case  of  Wilson  against  RasUl,  4  Term 
Hep.  75Sr  aa  follows : 

"  This  docuioe  of  pri?ilege  was  folly  discuss: 
ed  in  a  case  before  lord  Hardn^icke.  The  prir 
▼ilege  is  confined  to  the  cases  of  counsel,  soli* 
«itor,  and  attorney  ;  but  in  order  to  raise  the 
prif  ilege,  it  must  be  proved  that  the  ioforma- 
tipn,  which  the  adverse  party  wishes  to  learn, 
was  communicated  to  the  witness  in  ooe  of 
those  characters ;  for  if  he  be  emptoved  merely 
as  a  steward,  he  may  be  examiued.  It  is  in- 
deed hard  in  many  cases  to  compel  a  frieod  to 
disclcMse  a  confictential  conrersation ;  and  1 
should  be  glad  if  by  law  such  evidence  could 
be  excluded.  It  is  a  aubject  of  just  indignation 
where  persons  are  anxiourto  reveal  what  has 
been  communicated  to  them  in  a  confidential 
manner ;  and  in  the  case^^J  mentioned,  where 
Reynolds,  who  had  formerly  been  the  attorney 
of  Mr.Petrie,  but  who  was  dismissed  before 
the  trial  of  the  cause,  wished  to  give  evidence 
of  what  he  knew  relative  to  the  subject  while 
be  was  concerned  as  the  attorney,.]  strongly 
animadverted  on  his  conduct,  and  would  not 
suffer  biin  to  be  examined  :  he  had  acquired 
bis  information  during  the  time  that  he  acted 
as  attorney  ;  and  1  thought  that  the  privilege 
of  not  being  examined  to  such  points  was  the 
privilege  of  the  party,  fc^  and  not  of  the  attor- 
ney; and  that  that  privilege  never  ceased  at 
any  period  of  time.  In  such  a  case  it  is  not 
anfficient  to  say  that  the  cause  is  at  an  end ; 
the  month  of  such  a  person  is  shut  for  ever.  I 
take  the  distinction  to  be  now  well  settletl ;  that 
the  privilege  extends  to  those  three  enumerated 
cases  at  alltimes.bot  that  it  Is  confined  to  these 
cases  only.  There  are  cases,  to  which  it  is 
much  to  be  lamented,  that  the  law  of  privilege 
is  not  extended ;  those  in  which  medical  per- 

(b)  It  was  said  in  argument  by  the  de- 
fendant's counsel,  *'  In  one  of  Petrie's  causes 
for  bribery,  tried  a  few  years  ago  at  Salisbury, 
Reynolds,  who  had  been  Petrie*s  attorney, 
ihongh  not  so  at  the  time  of  the  trial,  was  called 
to  prove  something  tbat  he  had  learned  in  a 
eonfidenttal  conversation  with  Petrie,  but  Mr. 
Justice  Buller  would  not  suflTer  him  to  give  the 
evidence,  and  strongly  reproached  him  for 
his  anxiety  to  reveal  the  aecrets  of  bis  former 
client." 

**  In  Madame  Du  Barry's  Case,  where 
trover  was  brought  to  recover  her  jewels  from 
persons  who  had  stolen  them  in  Prance,  and 
Drought  tbem  over  here,  lord  Kenton  would 
not  permit  the  person  who  acted  as  interpreter 
between  the  defendants  and  their  attorney,  to 
be  examined  as  to  the  conversation  which  was 
held  between  tbem,  considering  the  interpreter 
as  standing  in  the  same  situation  as  the  attorney 
Bimself,  and  said  at  the  trial,  *  that  he  was  the 
9rgan  of  the  attorney.* " 

(c)  Vid,  liittdtey  v.  Talbot,  Bull.  N.  P.  984. 
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thing  in  proof  appeared  before  me :   I 


nothing  as  legal  proof,  bnt  conversation. 
But  did  they  in  conversation  admit,  that  they 

sons  are  obliged  to  disclose  the  information, 
which  they  acquire  by  attending  in  their  pro- 
fessional characters.  This  point  was  very  much 
considered  in  the  duchess  of  Kingston's  Case, 
where  sir  C.  Hawkins,  who  had  attended  tiM 
duchess  as  a  medical  peraon,  made  the  objee- 
tton  himself,  bnt  was  over-raled,  and  compelled 
to  give  evidence  against  the  prisoner.  The 
question  therefore  here  is  whether  B.  Haodiej 
were  privileged  with  respect  to  any  person. 
As  to  W.  Handley,  he  certainly  wn  not ;  for 
he  said  that  the  witness  neither  was,  or  could 
be  his  attorney ;  because  be  was  at  that  time 
acting  as  under-sheriff.  Neither  was  be  pri- 
vileged as  to  this  defendant  for  the  sane  rea- 
son ;  and  though  it  was  said  that  the  defendant 
(by  W.  Hand  levy  consulted  him  in  bis  profes* 
sion,  as  a  confidential  person,  the  meaning  of 
that  was,  that  as  B.  Handley  was  more  oon* 
versant  with  business  of  this  kind  than  those 
who  were  not  of  his  profession,  W.  Handley 
consulted  him,  but  did  not  employ  him  as  an 
attorney.  But  it  was  contended  on  the  part  of 
the  plamtiff,  that  supposing  the  witness  were 
privileged  in  any  action,  in  which  W.  Handley 
was  a  partjr,  the  privilege  did  not  extend  to  tbm 
action  agamst  Rastall.  But  to  that' I  cannot 
accede  ;•  for  if  he  were  privileged,  so  as  not  to 
be  examined  to  particular  points  in  any  action 
against  MM9andley,  be  conid  not  prove  the 
same  facts  in  an  action  ai^ajnst  any  other  per- 
son. For  the  nature  of  this  kind  of  privilege 
is,  that  the  attorney  shall  not  be  permitted  to 
disclose  in  any  actiou,  that  which  baa  beea 
confidentially  communicated  to  htm  as  an  at- 
torney. However  as  B.  Handley  was  neitber 
the  attorney  of  W.  Handley,  or  of  the  defen- 
dant, I  am  of  opinion,  that  he  waa  impro- 
perly prevented  from  producing  the  lettera  in 
question.*' 

Lord  Kenyon  said  in  giving  his  judgment 
upon  this  rule  for  a  new  triaU  **  B^itin  order 
to  shew  that  the  privilege  extends  beyond  the 
case  of  an  attorney  and  client,,  a  bard  case 
has  been  pressed  upon  our  feelings,  of  confi- 
dence reposed  in  a  friend.  But  if  a  friend  could . 
not  reveal  what  was  imparted  to  him  in  confi- 
dence, what  IS  to  become  of  many  cases,  even 
sffecting  life ;  e.  g.  Ratcliff*s  case  (l6  St.  TV. 
430).  And  if  the  privilege  now  claimed 
extended  to. all  cases  and  persons,  W.  lord 
Russell  died  by  the  hsnds  of  an  asaassin,  and 
.not  by  the  hands  of  the  law;  for  bis, friend 
lord  Howard  (9  8t.  Tr.  6051)  was  permitted  to 
give  evidence  of  confidential  converqptiona  be- 
tween them:  all  good  men,  indeed,  thooglit 
that  he  should  have  gone  almost  all  lengths 
rather  than  have  betrayed  that  confidence ;  bnt 
still  if  theprivilege  had  extended  to  sncb  a  case, 
it  wss  the  business  of  the  Court  to  inteifere 
and  prevent  the  evidence  being  given.  1  there- 
fore think  tlMt  this  privilef^e  ia  only  allowed  m 
the  case  of  attorney  and  client." 
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were  mari  ilnJwifeP  and  is  that  the  ffrotmd 
upon  which  yoa  form  that  apprehension  ?— 
Vet,  it  18 ;  they  did  admit  it  in  con?ersation. 

Do  you,  or  do  yoo  not,  know  that  a  child 
was  the  fruit  of  that  niarnag;eP— Yes,  I  do. 

Can  you  tell  their  lordships,  about  what  time 
fhat  child  was  horn?  and  where? — About  the 
fimd  I  caniiot  tell.  If  1  ever  put  down  any 
tbin^  in  writing  at  the  time,  I  might  have  de- 
stroyed it  afterwards,  according  to  my  custom, 
Wbich  Is  to  destroy  papers  that  are  of  no  use, 
and  which  might  be  improper  to  be  found  after 
my  decease. 

Inform  their  lordships  about  whiit  time  this 
might  be,  as  dear  as  your  memory  will  enable 
you  to  do. — I  should  suppose  it  was  about  thirty 
years  ago ;  but  I  do  protest  I  do  nut  know. 

Where  was  this  child  bom? — At  Chelsea, 
near  to  Chelsea-College;  but  1  forget  the 
name  of  the  street. 

Was  this  marriage,  and  the  birth  of  that 
child,  at  that  time  kept  a  secret  ?— I  was  told  it 
was  to  be  a  secret. 

Dd  you  know  what  id  since  become  of  that 
child  ?— I  betie?e  it  died  in  a  little  time  after- 
wards. 

By  vour  answer,  that  you  uuderstood  it  was 
to  bb  Kept  a  siecret,  did  you  mean  the  mar- 
riage, or  the  birth  of  the  child,  or  both  ?— Both. 

which  of  the  parties  can  you  recollect  it 
was,  Mr.  Hervev  or  Miss  Cbudleigb,  that  de- 
sired this  might  be  kept  a  secret  ?  or  both  ?— 
1  should  take  for  granted  both  equally. 

Do  you  koot^  enough  of  the  then  Mr.  Her- 
yt^^'*%  motions  to  be  able  to  inform  their  lord- 
ships, whether  this  child  was  bom  after  bis 
first  or  seeond  return  from  sea,  subsequent  to 
the  marriage  ? — No,  t  do  not  know  enough  of 
liis  motions  to  answer  this  question. 

Do  you  know  what  age  this  child  had  at- 
tained before  its  death  ?— I  protest  I  do  not  re- 
member now. 

Can  you  recollect  about  what  time  of  the 
year  it  was  you  first  heard  this  child  was  born, 
ind  about  what  time  of  the  year  you  beard  it 
died  ?*-I  do  not  know ;  1  might  hear  of  the 
death  ioDmediately, 

Did  you  ever  attend  the  child  in  the  course 
of  your  profession  ? — I  did  once :  I  am  not 
sure  whether  I  did  not  attend  more,  but  I  re- 
member I  attended  it  once. 

Do  you  remember  whether  your  recollection 
of  this  trantiaction  was,  or  was  not,  helped 
about  the  time  of  the  commencement  of  the 
suit  in  the  Spiritual  Court  ?— Really  I  do  not 
know  any  thing  that  passed  to  bring  it  to  my 
mind  then. 

Were  you,  or  were  yon  nbt,  applied  to  by 
ttther  of  the  parties,  or  both,  at  the  time  of  the 
commencing  this  suit  in  the  Spiritual  Court  ? 
—I  was  applied  to  by  the  earl  of  Bristol'. 

Will  you  be  so  good  as  to  tell  what  was  the 
purport  of  lord  Bristol's  then  apulication.toyou? 

Mr.  Wallace,  On  the  oart  of  the  noble  lady 
I  must  submit  to  your  lordships,  that  nothing 
said  in  the  absence  of  the  lady  is  e? idence 
Against  the  prisoner  at  ihe  bar. 

YUJUXX. 


Mr.  Dunning,  I  will  put  the  question  in  a 
way  that  it  shall  be  liable  to  no  objection.  Did 
you,  or  did  you  not,  in  consequence  of  lord 
Bristol's  application,  apply  to  the  lady  at  the 
bar?— Mr.  Hawkins.  I  did. 

Mr.  Dttfinmg.  Then  lell  us,  what  was  the 
purport  of  lord  Bristol's  application  to  you,  and 
what  message  you  carri^  from  lord  Bristol 
to  the  lady  at  the  bar?— Mr.  Hawkins.  To  the 
best  of  nay  remembrance,  the  earl  of  Bristol 
met  me  in  the  street,  and  stopped  me,  telling; 
me  that  he  should  be  glad  I  would  call  on  him 
at  his  bouse  the  first  morning  I  had  half  aa 
hour  to  spare ;  and  that  if  I  could  then  fix  the 
time,  he  would  take  care  to  be  in  the  way,  and 
that  no  other  company  ahould  interrupt  the 
conrersation.  He  intimated  that  it  was  not  od 
account  of  his  own  health,  buk  on  account  of  aa 
old  friend  of  mine.  I  named  the  time,  and 
went  to  him.  I  found  his  lordship  expecting^ 
me.  Upon  a  table,  at  a  little  distance  from  his 
right  hand,  there  lay  two  or  three  bundles  of 
papers,  folded  up  as  these  papers  are  [takings 
up  some  papers  at  the  bar :]  to  these  papers  he 
often  pointed  in  course  of  what  he  said  afler- 
wards.  Aflier  making  some  polite  apologies  te 
me  for  the  particular  trouble  he  was  then  giving 
me,  he  told  me  it  was  on  the  present  duchess 
of  Kingston's  account :  that  he  wished  me  te 
carry  her  a  message  upon  a  subject  that  was 
▼erv  disagreeable,  but  that  he  thought  it  would 
be  less  shocking  to  be  carried  by,  and  receiired 
from,  a  person  she  knew,  than  from  any 
stranger :  that  he  had  been  for  some  time  past 
▼ery  unhappy  on  account  of  his  matrimonial 
connections  with  the  duchess,  Miss  Chndleigh 
that  i^BS  then :  that  he  wished  to  have  his  free- 
dom; which  the  criminality  of  her  Conduct, 
and  the  proofs  which  he  had  of  it  (which,  ia 
pointing  to  the  papers  I  before  mentioned,  he 
said  he  nad  for  some  time  past,  with  intent  and 
purpose  to  procure  a  divorce,  been  collecting 
and  ^ttlng  together:)  that  be  believed  they 
contained  tue  most  ample  and  abundant  proofs, 
circumstances,  and  every  thing  relative  to  sucb 
proof:  that  he  intended  to  pursue  his  prosecu- 
tion with  the  strictest  firmness  and  resolution  ; 
b\it  that  he  retained  such  a  regard  and  respect 
for  her,  and  as  a  gentleman  to  bis  own  charac- 
ter, that  he  wished  not  to  mix  malice  or  ill  tem- 
per in  the  course  of  it ;  but  that  in  every  re- 
spect he  would  wish  to  appear  and  act  on  the 
line  of  a  man  of  honour  and  of  a  gentleman  : 
that  he  wished  (he  said)  she  would  understand 
that  his  soliciting  me  to  carry  the  message, 
should  be  received  by  her  as  a  mark  of  that 
disposition :  that  as  most  probably  in  the  num- 
ber of  so  many  testimonial  depositions  as  were 
there  collected,  there  might  be  many  oflfensive 
circunibtances  named,  superfluous  to  the  neces- 
sary legal  proofs,  that  if  she  pleased  I  might 
inform  her,  tliat  her  lawyers,  either  with  or 
without  herself,  might,  in  conjunction  with  hisj 
lawyers,  look  over  all  the  depositions,  and  that 
if  any  parts  were  found  tending  to  indecent  or 
scandalous  reflections,  which  bis  gentlemen  of 
the  law  should  think  might  be  omitted  without 
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weakening  bis  eao»e,  he.  bimself  sboyld  bave 
DO  objf>ction  to  it:  that  as  he  intended  only  to 
act  iifion  ftie  principles  of  a  gfentleman  and  a 
nan  of  honour,  he  should  hope  she  would  not 
produce  any  unnecessary  or  Fexatious  delays  to 
the  suit,  or  enhance  the  expences  of  it,  as  be 
did  not  intend  to  prosecute  to  gain  by  any  de- 
mands of  damages,  1  think,  or  to  that  purpose. 
I  delivered  this  message  to  the  duchess  as  well 
as  I  could.  I  do  not  presume  now,  that  either 
the  precise  words,  or  the  identity  of  the  words 
and  expressions  can  be  recollected  by  roe,  but  it 
was  to  the  purport,  as  near  as  possibly  I  can 
remember,  of  what  I  have  said. 

Will  you  recollect,  whether  upon  this  con- 
▼ersation  any  distinct  proposition  was  stated  to 
the  duchess  which  required  an  answer  P  or, 
what  answer  you  carried  back  from  the  duchess 
for  that  purpose  f  You  will  of  course  be  refer- 
ring yourself  to  what  passed  between  you  and 
-  the  duchess. — 1  delivered  my  message  to  the 
duchess.  AAer  a  little  time  taken  ror  consi- 
deration, I  do  not  recollect  exactly  what  ber 
grace  desired  me  to  rejiortto  the  earl  of  Bris- 
tol; but  it  was  to  this  effect:  that  she  was 
obliged  to  him  for  tbe  polite  parts  of  hla  mes- 
sage, but,  as  to  tbe  subject  of  the  divorce,  tbe 
should  cut  that  short  by  wishing  him  to  under- 
stand, that  she  did  not  acknowledge  him  for 
her  legal  husband,  and  should  pot  him  to  the 
defiance  of  such  proof:  that  she  had  then  al- 
ready, or  should  immediately,  institute  a  soit 
in  the  Ecclesiastical  Court,  which  she  called,. 
1  think,  a  jactitation  of  marriage;  but,  as  he 
had  promised  before,  that  he  would  act  upon 
the  line  of  a  man  of  honour  and  a  gentleman  in 
bis  own  intended  suit,  she  hoped  that  be  would 
pursue  the  same  line  now,  and  that  he  would 
confine  himself  to  tbe  proofs  of  legal  marriage 
only,  and  nU  to  other  proofs  of  connections  or 
cohabitations :  if  he  dio,  that  he  would  make  it 
a  process  of  no  long  delay,  and  that  either  he 
would  gain  an  equal  freedom  to  himself  by  a 
sentence  of  that  court,  declaring  them  to  be 
free,  or  he  would  the  sooner  be  able  to  institute 
his  own  intended  suit.  The  earl  of  Bristol 
received  my  message  as  one  affected  and  stnick 
bv  it,  making  no  reply  or  answer  for  two  or 
three  minutes ;  then,  not  speaking  to  me,  but 
rather  seeming  to  express  hip  own  thoughts 
aloud  in  short  sentences,  that  he  did  not  con- 
ceive he  should  bave  bis  equal  freedom  by  tliat 
method.  I  believe  I  should  bave  mentioned, 
that  her  ^oe  desired,  in  part  of  h^  message, 
that  nothing  might  be  brought  forward,  which 
might  be  me  subject  of  useless  conversation 
and  scandal.  He  said,  iu  reply,  that  he  was 
no  more  inclined  to  bring  forward  any  thing  for 
the  lovers  of  scandalous  conversation  only,  than 
she  could  be ;  and  that,  if  he  could  not  esUb- 
lish  tbe  proof  of  legal  matrimony  (1  do  not  re- 
member the  words,  but  to  the  sense  of  this) 
that  he  was  too  much  a  gentleman  to  bring  any 
thin^  before  the  public  relative  to  other  con- 
nections with  tbe  lady.  I  do  not  remember 
that  any  thing  material  passed^  oc  more  than 
Ibis* 


Do  yoQ  recollect  that  in  any  snbseqqeiil 
conversation  with  the  lady,  you  were  desired  to 
apply  to  the  gentleman  for  any  other  civility  Ik 
the  course  ofthis  cause  P — Before  the  first  at- 
tendance that  I  bave  lately  alluded  to  in  illness^ 
Mrs.  Chudleigh,  ber  mother,  did  us  the  honour 
of  a  private  family  friendship.  After  tbese 
messages,  her  grace  now  and  then  called  oa 
my  wife  in  an  evening,  frequently  saying,  she 
was  passing  to  or  from  her  law  gentlemeo. 
When  I  happened  to  see  her  |;race,  I  everj 
now  and  then  asked  how  her  suit  went  on  ?  to 
which,  I  think,  she  always  seemed  to  answer 
cheerfully,  '  Very  right,'  and  <  Well.' 

Did  you  ever  carry  any  other  messages  ?-^ 
Two  or  three  times,  f  cannot  recollect  whicb, 
she  asked  me  to  deliver  some  message  to  the 
earl  of  Bristol ;  I  am  not  sure  whether  one  was 
not  a  letter,  or  whether  upon  the  occaaon  €^ 
her  asking  me  to  deliver  something,  for  my 
own  memory  I  might  not  ask  her  to  write  it 
down,  but  I  really  do  nbt  remember  at  present, 
though  1  have  endeavoured  to  recollect  what 
the  subject  of  these  messages  were :  bat  I 
know  tliey  were  of  very  trifling  import,  no- 
thing that  could  bave  stnick  me  strongly,  or  I 
should  have  remembered  them ;  and  1  under- 
stood they  were  rather  given  to  me,  as  if  tbe 
earl  of  Bristol  was  ddicate  in  receiving  anj 
message  from  ber  grace,  and  that  I  was  only  to 
expect  a  verbal  anawer  on  that  account 

bo  you  recollect,  whether  any  of  these  mes- 
sages related  to  any  witness  or  witnesses  to 
be  produced  or  kept  back  ? — Certainly  not ;  F** 
never  had  a  supposition,  that  tbe  duchess  wool4 
bave  given  me  such  a  message.  Nothing  ap-  - 
peared  to  me,  but  what  contained  matter  of 
little  import,  and  of  the  most  bonoorable  kind.^ 

Did  you  ever  observe,  or  do  you  now  recol- 
lect, any  ground  to  form  a  belief,  whether  the 
parties  n^  forgotten  or  remembered,  that  there 
was  then  living  one  of  tbe  witnesses  to  the  fact 
of  tbe  marriaffe?— I  jjrofeas  I  do  not  recolleof 
that :  I  have  heard  it  in  common  conversatioa 
in  tbe  town,  but  not  that  ever  I  remember  from 
either  him  or  her  at  that  time. 

At  what  time  did  yon  receive  that  report 
from  him  or  berP — I  think  I  bave^seen  the 
earl  of  Bristol  but  once  since  the  commence- 
ment of  this  prosecution,  and  then  his  lonJbibi|i 
seemed  rather  to  speak  peevishly. 

Lord  Mansfield,  They  will  not  examine  to 
what  lord  Bristol  has  said  since  the  commence- 
ment of  the  prosecution  ? 

Mr.  Dtifining.  Was  any  thing,  that  my  lord 
Bristol  said  on  that  subject,  communicated  to 
the  lady  ?— Havens.  1  c^ertainly  might,  and 
did«  1  believe,  tell  ber  grace  what  was  said. 

Lord  Man^dd.  Then  you  may  go  on. 

Mr.  Dtifimng.  Then  tell  the  house  what 
lord  Bristol  said,  and  you  repeated  to  the  lady. 
— HoflpJniu.  His  brdship  seemed  to  be  peevisn, 
that  such  a  person  was  now  brought  rarward, 
and  as  he  had  beard  it  sup|9Med,  I  believe,  for 
want  of  ber  having  such  allowance  or  soch 
care  taken  of  ber  by  tbe  duchess,  as  he  snp- 
posed  she  used  to  have.    If  I  imdnstood  bum 
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right,  the  Mrl  of  Bristol  said,  this  ponon  had 
been  with  him  to  express  thinss  to  that  pur- 
pose ;  and  said,  that  ir  she  had  oeen  as  easy  to 
come  at,  or  had  had  as  good  a  memory  when 
that  cause  was  carried  on  in  the  Ecclesiastical 
Court,  that  he  beliered  the  issue  of  it  would 
have  heen  different. 

Will  you  be  so  good  as  to  recol]ect«  whether 
yon  eommonioatM  this  to  the  lady,  and  What 
passed  upon  that  occasion  ?-r-l  did  communi- 
cate it  to  the  duchess;  and  I  thought  she  was 
rather  out  of  temper  with  the  message,  or  with 
me,  she  calling  at  my  house  at  a  time  I  was 
▼ery  much  in  hast^  to  go  out  upon  business, 
and  eould  not  give  her  grace  that  time  to  hear, 
what  she  seemed  to  wish  to  have  to  talk  more 
upon  it.  She  offered  to  come  again,  but  I  was 
then  not  well  in  my  health  at  all,  and  perhaps, 
as  she  might  think,  not  ^uite  so  civil,  would 
not  name  another  time  with  her  grace  for  her 
to  call  u|>on  me,  but  said,  that  I  would  take  an 
opportunity,  as  soon  as  I  was  able,  of  waiting 
upon  her  grace  at  her  own  house.  1  did  do 
this  some  time  after,  and  was  told  at  the  door, 
that  her  grace  was  not  at  home.  I  left  ray 
name,  and  said  I  sboujd  call  again.  After 
some  days  interval  I  did  so,  and  then  was  told, 
that  her  grace  was  at  home,  but  was  laid  dOwn 
to  sleep ;  from  whence  1  concluded,  that  1  was 
not  to  call  again. 

Am  1  to  understand  from  you,  that  this  last 
message  from  my  lord  Bristol  was  never  the 
conversation  between  you  and  the  duchess  ? — 
I  did  relate  it  to  her  ouring  the  time  that  she 
was  at  my  boose.     » 

Have  you  at  any  time  since  heard  any  thing 
from  the  duchess  on  that  subject? — I  did  hear, 
but  not  from  any  good  authority,  that  her  grace 
was  rather  aocrry. 

Has  the  lady  never  conversed  with  yon  on 
the  sulject  of  this  living  witness  to  the  mar* 
riage,  from  that  time  to  this  ?^l  have  never 
seen  her  grace  but  once  since,  and  that  was 
yesterday  morning  for  a  few  minutes  at  the^ 
dttke  of  Newcastle's. 

Generally,  at  any  time  whatever,  have  yon 
heard  anv  thing  from  the  duchess  on  tlie  sub- 
ject of  this  living  witness  to  the  marriage, 
where  ahe  was,.or  any  thinijf  concerning  her  P 
— I  protest,  nothing  conclusive.  I  might  hear 
there  was  such  a  person,  but  it  was  never  re- 
lated to  me,  whether  she  was  a  better  or  worse 
evidence;  nothing  relative  to  that,  whether  she 
was  n  better  or  worse  evidence,  or  that  she  was 
afraid  of  her,  or  any  thing  to  that  purpose  P 

Am  I  to  understand  you  to  have  beard  her 
say,  that  there  was  such  a  witness?— In  what 
looser  conversation  I  cannot  tell,  but  nothing 
that  ever  made  me  know,  that  there  was  such 
a  person,  who  bad  such  material  knowledge. 

I  onderstand  you,  that  from  lord  Bristol  yon 
understood  there  was  a  surviving  witness  to 
the  marriage.  -  My  ^nestion  is,  whether  you 
ever  learnt  the  same  thing  from  the  lady,  or 
not?— If  it  was,  it  was  some  accidental  looser 
conversation,  not  M  tnisimg  me  with  such  a 
knowMge. 

4  I 


^  Was  it  then  mentioned  in  any  looser  or  ac- 
cidentaF  conversation,  or  any  conversation  P — I 
protest,  it  is  impossible  to  remember  that  with 
any  ^emee  of  precision  or  of  use. 

1  did  not  mean  to  ask  you  to  recollect  any 
particulars  of  the  conversation,  but  simply  to 
the  point,  whether  the  duchess  ever  stated  to 
you,  or  acknowledged,  there  was  a  living  wit- 
ness to  the  marriage  P — No,  I  do  not  remember 
that  she  ever  stated  to  me,  or  said,  that  there 
was  a  living  witness  to  the  marriage. 

la  it  a  &ct  that  ever  you  learned  from  tha 
UdyP 

Lord  Derby  movecT  the  €tork  might  read 
this  part  of  the  Evidence. 

Hawkint,  1  rather  (if  I  may  say  any  thing) 
understood  from  her  grace,  that  there  was  soma 
looser  marriage,  not  quite  in  the  common  maur 
ner.  I  think  I  oould  remember  an  expression 
of  her  grace's  once,  upon  her  grace's  speaking 
on  the  occasion.  If  I  remember,  I  asked  her 
grace  bow  her  suit  went  on  P  This  was  towards 
the  latter  part  of  it.  She  looked  grave,  and 
desired  to  speak  to  me  in  another  room.  She 
said,  that  she  had  had  a  grcfat  deal  of  concern 
and  agitation  of  mind  since  she  last  saw  me, 
which  I  remarked  to  her  had  been  for  a  longer 
interval  of  time  on  her  not  calling  at  the  house 
upon  my  wife  in  the  usual  manner  Her  grace 
said,  that  she  had  had  so  much  concern  upon 
what  she  had  not  expected  at  the  commence- 
ment of  her  suit,  from  finding  that  a  positive 
oath  was  expected  from  her  grace  that  she 
was  not  married,  and  which  she  bad  for  soma 
time  together  apprehended  would  b«  put  to  her 
in  that  form,  that  she  thought  she  should  have 
dropped  her  suit  entirely,  for  that  she  would 
not  tor  the  whole  world  have  4aken  that  direct 
kind  of  positive  oath  ;  but  that  what  bad  been 
offered  to  her,  had  been  so  complicated  (I  think, 
I  understood)  with  other  things  that  were  cer- 
tainly not  true,  that  she  could  and  bad  taken 
the  oath  with  a  very  safe  conscience.  To  some 
questions,  I  do  not  remember  the  words  to 
her  grace  from  me,  how  then  she  came  to  in- 
stitute a  suit  at  all  ?  She  answered  me,  "  O, 
for  that  matter  (I  think  it  was)  the  ceremony 
as  done,  was  such  a  scrambling  shabby  busi- 
ness (1  do  not  say  these  were  the  precise  words, 
but  to  that  purport)  and  so  much  incomplete, 
that  she  should  have  been  full  as  unwilliug  to 
have  taken  a  positive  oath  that  she  was  mar- 
ried, as  that  she  was  not  married." 

N.  B.  This  part  of  the  Evidence  was  or- 
dered to  be  read  by  the  Clerk,  who  accordingly 
read  it.^ 

Mr.  Dunning.  I  should  be  glad,  if  yoa 
would  tell  their  lordships,  what  it  Was  that  was 
so  particular  in  this  business  P  if  the  lady  ever 
explained  it  to  you  P — Mr.  Hawkins.  I  never 
had  an  explanation  from  that  moinent.  I  had 
within  myself  a  curiosity  frpm  the  time  that  I 
carried  the  message  to  my  lord  Bristol  from 
her  grace,  and  his  reception  of  it.  1  had  ra- 
ther imagined  that  thtra  was  aoma  mi^riage  of 
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which  l^gal  prooft  could  not  be  pnodooed,  but 
that  was  only  my  own  notioo :  haort  that  time 
I  bad  no  real  authority  at  all ;  I  did  not  know 
myself  honestly  what  to  think  of  it. 

Did  the  lady  erer  explain  to  you,  by  what 
reason  it  happened,  that  the  question,  when  it 
came  to  be  put,  came  in  so  mucli  more  palatable 
a  form  than  she  expected  it?— No,  not  in  ^he 
least:  I  should  not  have  presumed  to  ha^e 
asked  such  a  question ;  nor  did  she  gi? e  me 
any  explanation  at  all. 

Was  any  thing  ever  said  by  lord  Bristol,  and 
communicated  to  the  lady,  respecting  an  inten- 
tkm  of  his  to  appeal  from  this  sentence?— 1 
know  nothing  of  that 

.  What  said  her  grace  on  that  subject?— Ber 
grace  had  told  me,  that  the  sentence  was  passed, 
and  that  it  was  irrcFOcable  and  final  to  them 
two,  unless  my  lord  Bristol,  within  a  certain 
limited  time,  did  something  to  keep  the  cause 
open.  I  do  not  know  what  that  was.  That 
there  was,  she  believed,  some  demur  at  that 
time,  as  my  lord  Bristol  was  not  satisfied  with 
the  sentence,  and  had  made  some  demand  by 
iiis  proctor,  if  I  understood  right,  for  the  costs 
of  suit  which  were  decreed,  I  believe,  against 
him. 

Do  you  know  whether /the  costs  of  suit  were 
ever  pi^id  by  my  lord  Bristol  ? — 1  do  not,  but  1 
believe  they  were.  I  wtogoioff  on  to  say  what  1 
recollected  upon  that.  They  nad  some  demurs 
tipon  the  costs  of  suit ;  but  that  if  my  lord 
Bristol  insisted  upon  it,  she  would  give  her 
proctor  directions  not  to  }et  such  a  thing  stop 
the  closing  of  the  suit. 

Do  you  then  know  whether  my  lord  Bristol, 
who  by  the  terms  of  the  sentence  was  to  pay 
the  costs,  did  not,  upon  tbl%  receive  the  costs 
he  had  been  put  to  in  the  suit? — I  know  no- 
thing more  than  I  have  mentioned :  not  a  tittle 
more  nor  less. 

Do  you  know  of  no  other  means  that  were 
used  to  satisfy  my  lord  Bristol,  and  to  prevent 
this  cause  from  continuing  any  longer  open  ?— 
Ko. 
'    Do  yon  know  nothing  of  any  bond  that  viraa 

S'ven  from  any  body  to  any  body,  respecting 
is  cause  and  this  question  ?— Not  the  least  in 
the  world. 

Am  1  to  understand,  that  you  say  you  know 
nothing  of  any  bond  that  has  any  direct,  im- 
mediate, or  other  relation  to  this  subject  ?— Not 
the  least  that  ever  I  heard  of. 

You  are  not  then  a  trustee  in  any  such  bond  ? 
—Oh  no,  certainly  not. 
•  Can  you  give  us  the  date  of  die  time  when 
the  first  message  was  conveyed  from  lord  Brts« 
tol  to  the  lady  through  you? — I  wasendea- 
Touring,  before  1  came  in|o  the  court,  to  r&- 
follect  it,  but  I  could  not :  I  put  notliing  down 
m  writing  relative  to  it. 

Can  you  recollect  the  year? — ^The  message 
must  have  been  immediately  before  the  com- 
^meUcement  of  the  suit,  whenever  that  was. 

I  presume,  though  you  used  the  terms, '  her 
grace,'  and  *  hjs  IprdsUip,' vou  perfectly  well  un- 
aerstood/tbat  neither  of  tne  parties  had  a  righf 


to  tbese  appellations  at  the  time  these  drcnm- 
stances  passed  ?-*Yes,  certainly. 

Does  any  drcumstance  impress  you  with 
the  recollection  of  the  time  of  the  year  whea 
this  conversation  passed,  if  yon  cannot  tell  na 
the  exact  year?— I  mi^^^ht  have  enquired  how 
long  the  suit  lasted  ;  hut  I  protest  1  do  not  re- 
collect now  any  particular  circumstances  to 
bring  it  to  ray  mind. 

Mr.  Wallace.  SI v  lords,  I  have  no  ques- 
tion on  the  part  of  the  prisoner  to  put  tp  Hr. 
Hawkins. 

By  the  Doke  of  Amcmler. 

Did  you  attend  the  child  ? — I  think  once. 

Was  it  a  boy  or  a  girl  ?— A  boy. 

Do  you  sneak  from  your  own  knowledgj^ 
that  the  child  is  dead  ?— "No  ;  but  have  no  rea- 
sons to  doubt  it. 

Do  you  know  of  your  own  knowledge,  that 
that  child  was  the  child  of  the  prisoner  at  the 
bar  ?— No,  1  could  have  no  proof  of  that ;  for 
from  the  time  that  her  grace  was  bronghl-to- 
bed  of  it,  I  never  saw  the  child  till  I  was  sent 
for  to  it  in  its  illness ;  perhaps  I  had  hardly  ever 
heard  of  it :  1  had  never  seen  It. 

Did  you  attend  the  duchess  at  the  time  sl^e 
lay -in  ? — I  did  not  at  her  lyio^-in :  1  was  de- 
sired, in  case  at  any  future  time  it)  had  been 
necessary,  that  I  should  have  been  |i  witness 
of  the  birth  of  that  child. 

Did  you  understand  that  child  to  be  the  le- 
gitimate child  of  the  duchess  of  Kingston  and 
Mr.  Hervey  ? — I  did  suppose  so  at  mat  time. 

Was  you  told  so  by  any  body  f — I  could  not 
be  necessarily  told  so  at  that  time,  because  I 
had  been  told  of  the  marriage  before. 

Doke  of  Grafton,  Were  you,  from  the  con- 
versation that  passed  with  the  party  at  that  time» 
convinced  that  it  was  a  supposed,  or  that  ii 
was  a  real  marriage ;  and  were  any  expressiona 
used  relative  to  the  concealing  the  birth  of  the 
child  ? — Hawkins.  I  understood  at  that  time, 
that  it  was  a  rea)  marriage 

Duke  of  Grafton.  Were  there  expressiouf 
made  use  of,  that  would  not  have  been  ma^e 
use  of  in  any  other  circumstance  ?—H(i»A(tiu« 
I'  do  not  remember  any  particular  expression 
^t  all^  only  that  I  was' desired  to  attend,  with  |} 
view  and  purpose  that  I  mi^ht'be  a  witness  to 
the  birth  of  that  child ;  being,  as  I  suppose, 
thought  more  proper,  as  a  physical  man,  to  be 
in  the  room  at  the  time  of  a  delivery  and  t|i^ 
birth  of  a  child  than  any  other  person. 

By  Lord  LytiUton. 

Who  first  informed  you  of  the  marriage?— 
I  should  rather  apprehend  it  came' fro^i  th^ 
duchess,  before  |  saw  my  lord  Bristol. 

Do  you  recollect  how  lon^  that  was  ago?— 
1  do  not  indeed  ^  it  ivaa  a  ^eat  many  yep* 
ago. 

Do  yon  remember  to  have  heard  «ny  pf^- 
ticular  circumstances  related  to  you  by' ei^p^ 
of  the  parties,  concerning  tbe  celebia^tioo  pt 
that  marriage  ? — No,  never  moi:e  tb^  |R^|  | 
bafe  mentioned  just  How. 
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ByLordComifen* 

Vfcrt  yoQ  ID  Uw  room  at  the  time  of  the  de- 
liTer^  ? — ^To  tlie  belt  of  my  remepibnpee,  I 
certaioly  vos« 

Did  yoa  erer  mo  the  obUd  itwlf  ?— At  tht 
tiine  of  llie  delivery  I  dare  My  I  did.  After- 
wards 1  never  did,  ooi  when  1  was  lent  for  oo 
pnrpoae  lo  aee  it. 

Had  yoa  then  any  oertain  knowledge  of  its 
being  tbe  prieoner'e  obild?— It  if  impoiaible 
iiir  me  toiay  wben  I  saw  the  obild  some  months 
afterwards,  that  I  ooold  know  it  to  be  the  same 
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By  Lord  Raivenimarth.    • 

Did  yoa  not  i^n^erstand  that  the  dncbess  ap- 
prehended and  was  convinced  that  the  sentence 
pn  tbe  £cele«iasti.cal  Court  was  final? — Un- 
doobtedly  so. 

And  that  she  was  at  liberty  to  marry  agaid, 
iwless  the  sentence  was  appealed  from  within 
a  limited  time  ? — Most  certainly. 

'Who  delivered  the  prisoner? — I  was  en- 
deavonring  to  recollect  before  t  came,  who  was 
present  besides  mjself,  and  who  delivered  her 
grace ;  but  I  protest  I  have  forgotten  it,  so  as 
Dot  to  recollect.  I  coold  not  recollect,  it  is  so 
long  ago.    [Ordered  to  withdraw.] 

The  Hon.  Sophia  Chariotle  Feitiplace  sworn. 

Att.  Gen.   How  long  have  yon  been  ac- 

3aainted  with  the  prisoner  at  the  bar  ? — Mrs. 
^cttiplact,  A  great  many  yeafs. 

Att,  Gen,  Did  you  know  the  lady  before  the 
year  1744? 

JVf  rs.  Fettiflaee.  My  lords,  1  have  no  other 
knowledge  ot  any  of  the  circumstances  to  be 
eoqaired  aAer,  than  what  arises  from  my  con- 
nectkm  formerly  with  the  lady;  and  unless 
your  lordships  require  it  of  me  as  a  witness  for 
justice,  1  'ahonld  wish  to  be  excused. 

X.  H.  S.  The  lady  must  certainly  ^isdpse 
what  she  knows  for  the  purposes  of  jusdce. 

By  Mr.  Atiornty  General 

Did  yoo  know  th^  prisoner  at  the  bar  belbre 
the  ;jrear  1744  ? — I  cannot  recollect. 

jp>id  TOO  know  the  prispojer  before  she  was 
maid  oThononr  jto  the  iMe  prii^o^  of  Wales  ? — 
^0, 1  did  pot. 

Whaf  conversation  haye  yoM  )ever  had  with 
the  prisoner  relative  to  b^r  marriage  iflth  Mr. 
Bervey  ?--^I  belieye  I  I^ave  heard  her  ^y  that 
•he  wfs  mapied  to  him. 

Can  you  recollect  what  pircomstances  sh^ 
has  noentioned  respecting  thitt  marriage,  where, 
fbd  at  wh^f  time,  and  before  what  witp<^esc 
—Id  flainpBhire,  in  a  summer  hpuse,  ip  p 
fprdep. 

C^  yop  r^odkct  \ippn  wh^t  oofasionti  thm 
«ODf  wjitijjns  hare  p^fiffA  ]k^Yfepn  you  and  the 
prif9i)^?— fjpop  my  vorij,  J  cannof  prptepd 
to  m  qiat :  II  is'  Ipog  ago. 

146  ijm  teoollf^t  apy  conyersatton  rmecting 
tlie  wU  whiqli  the  prisoner  had  by  Mfr.  Her- 
Tmrf— I  kfioyv  jMthing  mnt  it 

C^  ;9|f  IQI^pQfteGt  pQfi  ofts»  ip  conyepi^tjfjfi 


it  hu  been  said  betw^a  the  prisoner  and  yoa. 
that  she  was  married  to  Mr.  Hervey  ? — I  be- 
lieve but  once. 

Mr.  Att.  Gen,  My  lordu,  I  shall  pot  tronblf 
Mrs.  Fettinlace  with  any  more  questions. 

X.  If.  S,  Would  the  counsel  for  the  pri- 
soner ask  the  witness  any  questions? 

Mr.  Wallace.  My  lords,  I  shall  not  ask  Hra. 
Fettiptace  any  questions. 

Sol.  Gen,  my  lords,  I  would  now  call  lord 
Harrington. 

Lord  Barrington  sworn. 

Sol  Gen.    How  long  have  yoo  been  ae- 

5uainted  with  the  lady  at  the  bar  .^— Lord 
Harrington.  Above  SO  years. 

Sol.  Uen.  Did  you  ever  hear  from  the  lady 
at  the  bar,  that  she  was  married  to  Mr.  Her- 
vey ? — Lord  Barrington.  My  lords,  I  am  com<i^ 
nere  in  obedience  to  your  lordships'  sutpmonp, 
ready  to  give  testimony  as  to  any  matter  that  I 
know  of  my  own  knowledge,  or  that  has  come 
to  me  in  the  usual  way ;  bpt  if  any  thing  has 
been  confided  to  my  honour,  or  confidentially 
told  me,  1  do  hold,  with  humble  submission  to 
your  lordshios,  that  as  a  man  of  honour,  as  a 
man  rep^ardiul  of  the  laws  of  society,  I  cannot 
reveal  it. 

L.  H.  S.  Wben  the  last  witness  but  ope 
(Mr.  Hawkins)  was  at  the  bar,  he  made  somer 
thing  like  the  same  excnse  for  his  not  answer- 
ing the  questions  nut  to  him.  He  was  the^ 
informed  by  a  noble  and  learned  lord,  and  the 
whole  court  agreed  with  that  lord,  that  such 
Ijuestions  were  to  be  answ.ered  in  a  court  of 
justice.* 

Lord  Barrington.  1  have  no  doubt  but  thai 
the  question  is  a  proper  question  to  be  asked 
by  a  court  of  justice,  otherwise  your  lordshipo 
would  not  have  permitted  it  to  be  asked.  Bdt, 
my  lords,  I  thwk  eveij  man  most  act  from  his 
own  feelings ;  and  I  feel,  that  any  prtvat* 
conversation  entrusted  to  m^,  is  not  tpb<B  re- 
ported again. 

A  Lord.  His  lord^ip  will  repollect  the  oatl^ 
that  he  has  taken,  is,  that  he  shall  d.eclare  tbo 
who|e  troth. 

JLord  Barrington.  My  lords,  ap  I  understand 
the  oath,  I  can  det;fipe  ^n^wering  the  questioil 
that  has  be<sn  asked  me  without  acting  con- 
trary to  that  oath,  wjthoij^  being  guilty  of  per- 
jury. Put.  if  it  is  the  opinion  of  y  opr  lordsnipa 
that  I  am  bound  by  that  oath  to  answer,  anj 
th(it  1  shall  be  guilty  of  a  perjury  if  I  do  noi 
answer,  in  ^at  case,  ipy  Ibr^s^  |  shall  tbinlf 
difierently,  for  7  will  pot  be  per)>|red. 

Duchess  of  J^ingstofi,  I  do  release  my  lord 
Parrinffton  frp^  every  obligstjoii  pf  hopour.  \ 
^ish,  apd  earnestly  desire,  that  every  ivitnesf 
y|;bo  shiill  be  exsminejl,  may  deli^^r  tn^  ppi- 
niops  in  every  point  justly,  vbetfier  fqr  me  or 
against  me.  I  came  from  Borne  at  the  l^az^ird 
of  my  lifo  to  surrender  myself  to  this  Cfiua,  4 
bow  with  submissive  obediepce  to  every  decree, 
and  do  not  even  complain,  ^hat  an  fQccjesiastif^f 
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senteDce  has  been  deemed  of  no  force,  although 
Bueh  a  sentence  has  never  been  controTerted 
during  the  space  of  one  thousand  four  hundred 
and  seventy  -  6ye  years. 

Lord  Barrington.  My  lords,  I  do  solemnly 
declare  to  your  lordships,  on  that  oath  that  I 
have  taken,  and  on  mv  nonour,  that  I  have  not 
had  the  least  communication  made  to  me  of  the 
duchess  of  Kingston's  efenerosity.  1  have  not 
had  the  least  communication  with  her  mce  by 
letter,  message,  or  in  any  other  way,  for  more 
than  two  months ;  and  I  bad  no  idea  of  being 
summoned  as  a  witness  here,  until  the  Easter 
bolv-days,  so  that  her  grace's  generosity  is 
entirely  spontaneous,  and  of  her  own  accord. 
But,  my  lords,  I  have  a  doubt,  which  no  man 
can  resolve  better  than  your  lordships,  because 
your  honour  is  as  high  as  any  men ;  I  have  a 
doubt,  whether,  thinking  it  improper  that  1 
<  thould  betray  confidential  communications  be- 
fore the  duchess  consented  that  I  should,  and 
gave  me  my  liberty ;  whether  her  grace's  ge- 
nerosity ought  not  to  tie  me  more  firmly  to  my 
former  resolutions  ? 

Diike  of  Richmond.  For  one,  I  think  that  it 
ivould  be  improper  in  the  noble  lord  to  betray 
any  private  conversations.  I  submit  to  your 
lordships,  that  every  matter  of  fact,  not  of  con- 
versation, which  can  be  requested,  the  noble  lord 
18  bound  to  disclose. 

Lord  Mawfield.  I  mean  only  to  propose  tb 
your  lordslilps,  to  avoid  adjourning  to  consider 
this  question  or  any  thing  further  upon  it  at 
present,  that  the  counsel  might  be  allowed  to 
call  other  witnesses  in  the  mean  time,  and  that 
lord  Harrington  may  have  an  opportunity  of 
eonsidering  of  the  matter,  if  the  counsel  should 
think  proper  to  call  his  lordship  again. — [This 
proposal  was  over-ruled.] 

The  Counsel  against  the  Doohess  desired  to 
withdraw  the  Witness. 

Lord  Camden.  My  lords,  I  understand  from 
the  bar,  that  rather  than  your  lordshifis  should 
be  perplexed  with  any  question  which  may 
arise  unon  the  noble  lord's  difficulty  in  ffiviog 
his  evidence  at  the  bar,  the  counsel  would  ra- 
ther wave  the  benefit  of  b^s  evidence  in  the 
cause.  My  lords^^  if  that  be  their  resolution, 
and  they  think,  that  safely  and  without  pre- 
judice to  this  prosecution  they  majr  venture 
to  give  up  that  evidence,  your  lordships^  to  be 
•ure,  will  acknowledge  the  politeness  of  the 
■urrender.  fiut,  my  lords,  now  I  am  upon  my  ^ 
legs,  yon  will  give  me  leave  to  make  one  short 
reraarK  upon  this  proceeding,  and  to  hope  that 
your  lordships,  sitting  in  judgment  on  criminal 
cases,  the^bighest  and  most  important,  that 
may  afiect  the  lives,  liberties,  and  properties 
of  your  lordships,  that  you  shall  not  think  it 
befitting  the  dignity  of  this  high  court  of  jus- 
tice to  be  debating  the  etiquette  of  honour,  at 
tbe^same  time  when  we  are  trying  lives  and  li- 
berties. My  lords,  the  laws  of  the  hind,  I  speak 
it  boldly  in  this  grave  assembly ,^are  to  receive 
another  answer  from  those  who'' are  called  to 
depose  al  your  bv,  than  to  be  told  that  in  point 


of  honour  and  of  conscience  they  do  not  tbinkt 
that  they  acquit  themselves  like  peraons  of  thai 
description,  when  they  declare  what  thejf 
know.  There  is  no  power  of  torture' in  tbia 
kingdom  to  wrest  evidence  from  a  man's  breast, 
who  witb-holds  it;  every  witness  may  un- 
doubtedly Tenture  on  the  punishment,  that  wiH 
ensue  on  his  refusing  to  ^ve  testimony;  Am 
to  casuistical  points,  how  far  he  should  conceal 
or  suppress  that  which  the  justice  of  his  coun- 
try calls  upon  him  to  reveal,  that  I  mnst  leave 
to  the  witness's  own  conscience. 

Lord  lAftileton.  The  laws  of  the  land  have 
spoken  clearly  on  this  occasion,  and  if  your 
lordships  had  applied  them  to  the  noble  lord  at 
the  bar,  he  has  told  your  lordships  that  he  is 
willing  to  submit  to  your  judgment.  But,  my 
lords,  it  is  yet  a  question,  whether  or  not  the 
noble  lord  will  be  perjured  ?  It  is  a  question 
not  decided  by  your  lordships,  that  he  will  be 
perjured,  if  he  refuses  to  betray  a  confidence.  I 
am  sure  that  1  feel,  and  I  apprehend  your  lord- 
ships as  men  of  honour  feel,  the  full  weight  of 
the  noble  lord's  objectiou.  He  will  speak  to 
matters  offset,  hot  he  does  not  desire  to  speak 
merely  to  conversation.  And,  my  loixis,  I  am 
not  surprised  that  he  should  make  that  objec- 
tion :  for  if  you  consider  how  loose  and  inaccu- 
rate all  evidence  of  conversation  most  be,  it 
takes  off  in  a  court  of  justice  much  from  its 
availment.  The  noble  lord  has  told  you,  that 
confidential  conversation  may  have  passed  be-  ' 
tween  him  and  the  noble  lady  at  the  bar:  he 
has  stated  to  you  his  doubts^  sod  1  apprehend 
he  is  not  obliged  to  go  on  with  bis  evidence, 
until  your  lordships  have  unanimously  pro- 
nounced, that  it  is  your  opinion  that  he  ta 
obliged  so  to  do.    - 

L.  H.  8.  If  the  counsel  for  thie  prosecution 
say,  that  they  have  no  questions  to  ask  the 
noble  lord,  he  may  withdraw. 

Lord  Barrington,  My  lords,  might  I  be  al- 
lowed to  say  a  word  or  two,  before  I  withdraw 
from  this  bar !  It  is- impossible  that  any  person 
can  revere  this  high  court,  indeed  any  court 
of  justice  in  this  country,  more  than  I  do.  It 
is  not,  my  lords,  from  contumacy,  of  which  I 
am  incapable ;  it  is  not  with  any  view  or  pur- 
pose that  any  of  your  lordships  would  dissp- 
prove,  as  individuals,  I  am  certain,  that  I  have 
taken  the  part  which  I  have  done.  I  do  not 
say,  that  there  are  no  cases,  in  which  a  person 
ought  to  reveal  private  conversation.  There 
are  cases,  in  my  opinion,  in  which  he  should : 
there  are  cases,  in  my  opinion,  in  which  he 
should  not :  and,  my  lords,  no  person  can  draw 
the  line  but  himself.  But,  my  lords,  I  have 
recollected  (I  am  obliged  to  the  counsel  for  the 
prosecution,  who  are  willing  to  admit  me  te 
withdraw.  I  return  them  my  thanks.  I  dare 
say  In  that  they  have  consulted  my  feelings  aa 
much  as  they  could,  consistent  with  the  dutiee 
of  their  sution)  but  I  have  recollected,  my  tonts, 
since  the  generons  manner  in  which  the  duchtea 
of  Kinc^on  has  been  pleased  to  absoire  me 
from  all  ties,  I  have  recollected,  that  she  said; 
she  wiahdl  and  desired  that  I  might  say  anj 
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thing.  If  her  gnce  tbioks  that  aoy  tbioff  I 
can  say,  oonaisteDt  witb  truth,  can  tend  to  her 
joatificatioD,  I  am  then  ready  to  be  examined 
to  prif  ate  eommuaicatioDS. 

Sol.' Gen,  1  do  not  desire  to  examine  the 
noble  lord.  I  stated  to  jonr  lordships,  that  I 
do  not  think  the  cause,  in  which  my  doty  en- 
gages me,  will  at  all  suffer  by  ba?ing  deference 
to  any  difficulty  that  the  Dot)le  lord  may  enter- 
tain. I  will  not  examine  the  noble  lord  on  the 
concession  of  the  lady  at  the  bar.  The  noble 
lord  stands  at  your  lordships'  bar  a  witness, 
flaviog  taken  the*  oath,  though  I  do  not  exa- 
QQine  him,  the  prisoner  may. 

Mr.  Wallace.  At  *  the  same  time  that  I.  ex* 
fyress  my  astonishment  At  tjie  offer,  lord  Bar- 
nngton  is  not  called  to  the  JImlt  as  a  witness  for 
the  prisoner.  The  noble  lady  at  the  bar  has 
ber  witnesses,  in  her  turn,  to  call,  with  which 
f  be  shall  trouble  your  lordships. 

Duke  of  Richmond.  I  do  not  look  on  a  wit- 
ness at  the  bar  to  be  the  witness  of  the  counsel 
or  of  the  prisoner,  but  the  witness  of  the  House. 
I  ehall,  therefore,  ask  a  question  or  two  of  the 
noble  lord.  I  will  not  distress  the  noble  lord's 
feelings  by  enquiring  into  coofidential  matters. 
I  will  merely  ask  questions  of  fact.    The  fint 

Sucstion  I  wouM  ask  the  noble  lord  is,  whether 
e  knows  any  fact  by  which  he  is  convinced 
Uiat  Mr.  Herrey  was  married  to  Miss  Cbud- 
Jeigh? 

Lord  Barrington.  I  do  not  know  of  any  fact, 
which  will  uroTe  the  marriage  between  the 
duchess  of  Kingston  and  Mr.  Herrey,  of  my 
pwn  knowledge. 

Duke  of  Richmond.  The  noble  lord  must 
lesTe  it  to  the  House  to  judge  whethea  it  will 
or  not.  But  does  his  lordship  know  any  fact 
relative  to  that  matter  ? 

Lord  Barrington*  I  do  not  know  any  tiling 
of  my  own  knowledge  that  can  tend  to  prove 
(hat  marriage.  I  know  nothing  but  what 
I  have  beard  in  the  world,  and  from  con?er- 
cation. 

Lord  Radnor,  I  am  afraid  your  lordships, 
by  your  acquiescence,  have  admitted  a  rule  of 
proceeding  here,  which  would  not  be  admitted 
in  aoy  inferior  court  in  the  kingdom.  J  de- 
sire, therefore,  to  ask  the  noble  lord,  whether 
be  knows  any  matter  of  fact  relative  to  that 
snarriage. 

Lord  Barrington.  My  lords,  if  I  do,  I  can- 
not'reveal  it;  nor  can  I  answer  the  question 
without  betray iog  private  conversation. 

^Moved  to  adjourn.  Adjourned  to  the  Cham- 
ber of  Parliament. 

After  an  adiournment  of  some  time,  the 
Lords  returned  to  Westminster-ball.] 

JLJI.  S.  My  lord  viscoOnt  Barriogton,  I  am 
oommanded  by  the  lords  to  acquaiut  your  lord- 
ship, that  it  is  the  judgment  of  this  House,  that 
ym  are  bound  by  law  to  answer  all  such  ques-. 
tions*  as  shall  be  put  io  you.--Has  the  counsel 

*  See  what  passed  on  the  examinationa  of 
Mr.  Hawkins  and  Mr.  Berkley, 
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Ibrtheprosecotion  any  question  to  put  to  thn 
witness  at  the  bar  ? 

Sol.  Gen.  Yfe  shall  not  ask  the  noble  lord 
any  questions. 

jL  H.  S.  Has  the  counsel  for  the  prisoner 
any  question  to  put  to  the  wimess  at  the  barf 

Mr.  Wallace.  Not  any. 

Lord  Radnor,  Does  the  witness  know  from 
converBation  with  the  lady  at  the  bar,  that  she 
was  married  to  the  earl  of  Bristol  ? 

Lord  Barrington.  My  lords,  I  have  already 
told  your  lonlshipo  the  motives  which  indues 
me  to  think  that  1  cannot,  consistent  with  con- 
science, with  honour,  or  with  probity,  answer 
such  questions,  as  will  tend  to  disclose  confi- 
dential communications  made  to  roe.  At  the 
same  time  I  informed  your  lordships,  that  if 
the  oath  went  so  far  as  that  I  should  break  that 
oatb,  if  I  did  not  answer  all  questions  which 
could  be  put  to  me ;  if  that  was  the  determi- 
nation of  your  lordships,  I  said  1  would  not 
break  my  oatb.  My  lords,  1  continue  in  the 
same  opinion  and  principle.  My  own  judg« 
ment,  as  far  as  it  guides  me,  which  is  very  im- 
perfectly, does  teU  me,  that  1  am  not  obliged 
to  answer  all  questions  that  can  be  put  to  me. 
But,  my  lords,  though  nobody  can  draw  the 
line  of  conscience,  ot  honour,  and  of  probity  in 
this  case  but  myself,  yet  in  point  of  law,  and 
in  interpretation  of  law,  ano  the  oath  I  have 
taken,  I  am  desirous  of  assistance  from  thos« 
who  can  best  give  it  me,  and  I  had  much  rather 
trust  almost  any  man's  judgment  than  my 
own.  I  do  not  dare  to  ask  again  your  lordships* . 
opinion  on  that  point  But,  my  lords,  might  I 
be  permitted  to  oppl^  to  the  learned  counsel 
who  are  near  me ;  if  it  is  the  opinion  of  the 
learned  counsel,  that  I  am  obliged  by  my  oath 
to  answer  the 
dilv  answer  it. 


to  answer  the  noble  lord's  question, 


by  my 

1,1  will 


rea- 


Lord  Effingham.  I  apprehend,  that  no  ques- 
tion can  be  put  in  this  court  on  a  matter  of 
law  to  the  counsel  at  the  bar. 

Several  Lorda  said,  «  You  may  ask  the 
counsel.' 

Lord  Barrington.  My  lords,  I  have  put  the 
question  to  the  Attorney  General,  and  1  give 
him  my  thanks.  He  says,  he  thinks  1  am 
obliged  by  my  oath  to  answer  alt  questions.  ' 
That  beiDg  the  case,  I  have  nothinpr  more  to 
say,  than  humbly  to  beg  your  lordships*  pardon 
for  having  given  you  so  much  trouble,  and  to 
beg  and  intreat  that  you  will  believe,  that  no- 
thing but  the  tenderest  and  the  strongest  feel- 
ings, and  the  most  determined  resolution  to  do 
what  was  right  in  my  situation,  could  havn 
induced  me  to  give  vou  so  much  trouble. 

Lord  Radnor.  Whether  his  lordship  knows 
from  conversation  with  the  lady  at  the  oar,  that 
she  was  married  to  the  earl  of  Bristol  P 

Lord  Barrington.  My  memory  I  have  foun4 
by  long  experience  to  be  a  very  erroneous  one, 
and  especially  with  relation  to  things  past  long 
ago.  To  the  best  of  my  memory  and  belief, 
the  duchess  has  never  honoored  me  with  any 
conTeoatioD  on  the  subject  for  np^n^j  manj 
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yean  past;  I  beliere  I  iiii^ht  miy  for  above 
twenty  years  past.  And,  my  lords,  that  being 
the  case,  I  roUst  answer  that  question  very 
4oQbtfully :  bat  after  the  solution  which  the 
learned  counst;!  has  given  to  my  doubts,  I  mean 
not  to  conceal  any  thing  from  your  lordships. 
Thinking  it  right  to  be  examined,  I  think  it 
light  to  give  frank  answers,  and  any  doubt  in 
any  thing  f  say  will  arise  from  my  not  remem- 
bering well  the  circumstances.  The  duchess 
of  Kingston,  many  (1  should  not  say  too  much 
if,  1  was  to  say  thirty)  years  ago,  did  entrust 
nae  with  a  circumstance  in  berlife,  relative  to 
an  engasrement  of  a  matrimonial  kind  with  the 
earl  of  Bristol,  then  Mr.  Her? ey. 
.  Lord  Radnor.  Whether  his  lordship  under- 
stood, that  that  matrimonial  engagement,  which 
bad  already  passed,  was  a  marriage  P 

Lord  Barrington,  I  understOM,  there  had 
been  a  matrimonial  engagement  entered  into ; 
but  whether  it  amounted  to  a  legal  marriage 
or  not,  I  am  not  lawyer  or  civilian  enough  to 
judge. 

Lord  Radnor.  Did  bis  lordship  ever  under- 
itand,  that  there  was  issue  of  that  marriage  ? 

Lord  Barrington.  Upon  my  word  1  cannot 
cay;  I  do  not  know  that  the  duchess  ever 
made  any  communication  of  that  sort  to  me. 
I  bad  heard  of  it  in  the  world,  but  I  do  not 
know  that  the  duchess  ever  communicated  to 
liie  the  circumstance  of  her  having  bad  any 


Trial  qfihe  liuchm  ofKingdan,         ^  (SSg 

therefore  I  shall  give  your  lordships  no  farther 
trouble. 

Mr.  DuniUng.   Itfy  lords,  #0  deiire  next  U> 
produce  Mn.  Judith  Phillips. 

Mm.  Judith  PhiUipi  iwOrn. 
Examined  by  Mr.  Dunning. 


,  hwd  Radnor,  Does  bis  lordship  know  any 
thing  of  a  bond  entered  into  on  the  part  of  the 
prisoner  at  the  bar,  of  late  years,  relative  to 
the  suppression  of  evidence,  or  the  payment  of 
oosts  of  suit  in  the  Ecclesiastical  Court  ? 

Lord  Barrington,  1  never  had  the  least  com- 
munication from  the  duchess  of  Kingston,  or 
from  any  person  relative  to  any  thing  of  the 
kind:  I  do  not  recollect  that  I  ever  heard  of 
any  such  thing  even  in  the  worid ;  and  the 
duchess  of  Kingston  baa  never  communicated 
to  me,  in  the  course  of  ber  life,  to  the  beat  of 
my  memory  or  belief,  any  thing  which  was,  at 
the  time  she  was  pleased  to  communicate  it  to 
me,  in  the  least  a  deviation  from  the  strictest 
roles  of  virtue  and  religion. — [Orderdl  to  with- 
draw.!— My  lords,  is  it  too  much  to  beg,  that 
T/hat  1  have  said  at  the  bar  may  be  read  over 
to  me  ?  Part  of  it  is  of  a  nice  nature ;  I  may 
bare  expressed  myself  improperiy;  the  writer 
may  have  taken  it  down  erroneously :  I  should 
be  glad  to  have  it  read  over  to  me,  that  I  may 
correct  it  in  your  lordships*  presence. — [Here 
the  universal  voice  was  *  Read,'  read  !^  but  lord 
Barrin^on  spared  the  House  the  trouble,  by 
addressing  himself  to  their  lordships  as  fol- 
lows :1— My  lords,  I  find  by  the  Clerk,  that  the 
part  which  is  of  the  nicest  Kind  with  relation  to 
me,  wherein  I  expressed  the  difficulties  and 
leelings  1  had  on  the  subject  of  questions  that  I 
thought  I  ought  not  to  answer,  and  why  and  on 
what  ground  1  have  since  thouffht  it  my  duty, 
understanding  that  my  oath  obliges  me  to  it,, 
to  give  my  answers ;  1  6nd,  my  lords,  that 
]^  baa  BOt  boea  tdtte  down  by.tho  Clerk,  and 


Too  were  the  widow  of  Mr.  Amis,  were  yon 
not  P— Yes. 

Mr.  Amis  was  parson  of  the  pArisb  of  Lain- 
ston  fai  Hampshire  P— Yea. 

Did  yon  taxow  a  family  Of  the  name  of 
Merrill  !U|  did. 

Was,  or  waa  not,  Mr.  Merrill's  bonae  in  diaf 
parish  f — It  was. 

How  long  since  did  your  husband  di^P— 
Seventeen  years  ago. 

Do  yon  know  the  lady  at  ibe  bar  P— Very 
well. 

How  long  have  yon  known  the  lady  at  the 
barP— About  thirty  years. 

Were  you  privy  to  her  marriage  in  your  hna- 
band's  life-time  P — I  was  pot  at  the  wedding; 
hot  I  heard  mv  husband  say,  be  married  them. 

A  Lord.  That  is  not  evidence. 

Mr.  Dunning.  Had  vou  not  any  other  means 
of  knowing  that  fact  nom  the  lady  at  the  bar 
herself  ?— Mrs.  Phillipt.  Yes. 

Do  you  remember  the  lady  at  tbe  bar  com- 
ing to  Winchester  P~Very  well. 

When  P— She  came  about  the  middle  of  Fe- 
bruary, 1759. 

Was  that  in  your  husband's  life-time,  or 
since  his  death  P— In  my  bufltband'slife-time. 

Was  it  long  before,  and  how  long  before 
Mr.  Amis's  death  ? — Six  weeks. 

What  was  the  occasion  of  tbe  lady's  visit  to 
Winchester  P— For  a  register  of  her  marriage. 

If  yon  recollect  any  particulars  of  vvbat 
pasaed  upon  that  occasion,  state  them. — She 
came  to  the  Blue  Boar  in  Kingsgate- street, 
Winchester,  and  sent  for  me  by  six  o'clock  in 
the  morning.  When  I  went  to  her,  she  asked 
me.  if  I  thought  Mr.  Amis  would  give  her  a 
register  of  her  marriage  P  I  told  her,  1  thought 
he  would.  Then  I  asked  her  to  my  house  ; 
and  when  she  came,  she  asked  me  to  go  up 
with  her  to  Mr.  Amis,  and  ask  if  he  wound  see 
her  and  give  her  a  register  of  her  marriage  P 
I  went  up  to  Mr.  Amis,  and  told  Mr.  Amia 
what  the  lady  had  desired.  Mr.  Amis  desired 
to  see  the  lady.  Then  I  came  down  and  told 
her,  that  Mr.  Amis  at  that  time  was  con6n^  to 
his  bed.  The  lady  went  to  Mr.  Amis,  and  told 
Mr.  Amis  her  request.  Then  Mr.  Merrill  and 
the  lady  consulted  together  whom  to  send  for, 
and  they  deaired  me  to  send  for  Mr.  ^oearing, 
the  attorney.  I  did  aend  for  him ;  and  during 
the  time  the  messenger  was  gone,  the  lady  cod-> 
cealed  herself  in  a  closet :  she  said,  she  did  not 
care  that  Mr.  Spearing  should  know  that  she 
was  there.  When  Mr.  Spearing  came,  Mr. 
Merrill  produced  a  sheet  of  stamped  paper, 
that  be  brought  (o  make  tbe  register  upon, 
Mr.  Spearing  said,  it  would  not  do,  it  must  be 
a  book,  and  that  the  lady  must  be  at  the  makinip 
of  it.    Then  I  went  td  the  cloeet,  and  told  the 
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Udv.  Tbeo  the  bdy.eftipe  to  Bff r.  S|»mffiosri 
aod  Mr.  Speariojp  tQld  the  lady  a  sbfet  of 
stamiied  paper  would  not  do,  it  roust  be  it  book. 
Then  the  lady  dotired  Mr.  Spearing  to^o  and 
bay  oue.  Mr.  Spearini^  went  and  bo^g||t  one, 
mod,  wheD  brouffbt,  the  regUter  waa.made. 
Then  Mr.  Amis  delivered  it  to  the  lady.  Tbe 
lady  thanked  him,  and  said  it  might  be  an  bun- 
dred  tbottsand  poandaixi  lier  way:  at  the,  same 
time  she  added,  that  she  had  had  a  child  by 
Mr.  Herrey,  and  that  it  was  a  boy,  but  that  it 
was  dead ;  and  that  she  had  borrowed  an  hun- 
dred pounds  of  bar  aunt  Hanmer  to  buy  baby 
thin«.  Before  Mr.  Merrill  and  the  lady  Ut\ 
my  honae,  tbe  lady  ses^ied  np  the  register,  and 
^aTe  it  to  me,  and  desired  1  would  take  care  of 
It  until  Mr.  Arois's  death,  and  theo  deliver  \t  to 
Mr.  Merrill. 

Did  it  aocordiagly  remain  in  yoor  bimds 
until  your  busbandts  death,  and  did  you  toen 
deliver  it  to  Mr.  Merrill  ?— 1  did. 

Do  you  recollect,  wh^her  Mr.  Merrill  acr 
companied  the  lady  from  the  time  yon  first  aaw 
her  m  Winchester  to  your  husband's  house, 
or  did  Mr.  Merrill  join  them  afterwards  when 
tbey  were  theref— Be  joined,  them  afterwards. 

Do  you  remember,  whether  any  otber  entry 
was  then  made  in  this  register-book,  besides 
the  entry  of  this  marriage?— I  don*t  remem- 
ber any. 

Do  you  recollect  to  have  seen  any  tbii^  pf 
tbe  lady  at  the  bar  since  your  husband's  d^uh  P 
•—Many  times. 

Do  yoo  recollect  any  conrersation  that  has 
passed  between  you  at  any  of  those  times  ? — 
ilfter  I  had  deliTered  the  register  to  Mr.  9|er- 
rill,  I  waited  upon  the  lady  at  her  house  at 
Koigbtabridge,  anil  foui^d  her  in  tbe  garden.  1 
told  her,  1  bail  delivered  the  register  to  Mr. 
3Ierrill.  She  tlianked  me  for  it ;  and  desired  I 
would  take  no  notice  of  it:  at  the  saiiie'time 
ftbe  said  Mr.  Swiao  was  in  |he  garden,  and 
hoped  I  would  take  no  notice  to  him  of  the 
afiair,  * 

Do  Tou  recollect  any  further  conversation 
sdMut.tnis  book,  after  Mr.  Merrill's  dealh^  wi|h 
tbe  laidy  P — I  was  ooce  a- fishing  with  tbe  lady, 
and  sbe  told  me  some  things  that  had  passed*  in 
tbe  family.  8he  tDld  roe,  that  }|r8.\Batliprst 
liad  uaad,ber  very  ill,  for  she  b^  got  all  the 

Eapers  Mr.  Merrill  bad  of  be r's  at  tl|e  tiroe  of 
is  deatb.  Vpoo  which  I  asked  her,  what 
iraa  become  of  tbe  twister  ?  She  told  roe  ihe 
aaiDister  of  the  parish  nad  it. 

Was,  or  was  not,  tlie  Mrs.  Batburst  vou 
have  spoken  of,  tbe  daughter  of  that  Mr.  Mer- 
rill P— She  was. 

Do  you  recollect  any  other  conversation 
w^b  tbe  lady  at  the  bar,  after  her  marriage 
with  tbe  duke  of  Kingston  P — ^Yes ;  I  waited 
n^n  ber  in  Arlington-street,  after  ber  roarriage 
with  tbe  duke  of  Kingston.  Sbe  icaid  to  me, 
Was  it  not  very  ^food-oatured  of  the  duke  to 
mafry  an  old  maid  P  I  looiked  ber  in  tbe  face 
and  smiled,  but  said  nothing  then.  Sbe  adted 
ipe,  if  Mr.  Hervev  had  sent  to ,  me  at  the  time 
4>r  her  trial  P  I  said  he  had  not  sent  to  me* 
VOU  XX. 


[The  book  sb^wp  to  the  vr^tai^.]  Can  you 
be  sure,  whether  that  is  tUe  book  you  bava 
been  speaking  of  P^  am  very  sure. 

f,  believe  )liere  are  the  vestigef  of  the  aeah 
about  it  still  ?— There  are. 

Where  it  waaseal^  up  P — Yes. 

Look  at  the  entries  in  the  book;  are  they  no| 
your  .husband's  writing  P  and  u  ere  they  not 
made  in  your  presence  P— Tbey  are  my  bus* 
band's  b^pd-writi^g,  and  tbey  were  mad$  in 
my  presence^ 

They  were  made  likewise  in  the  presence  of 
the  lady  at  the  bar,  were  they  notP-^Tbey 
were. 

Clerk  reads : 

^Marriages,  births,  and  burials  in  (he  parisb 
'  x)f  Lainston.  2fl  of  August,  Mrs.  Susannab 
'  Merrill,  relict  pf  John  Merrill,  esq.  buried* 
<  4th  of  August  1744»  married  tbe  hopourabts 

*  Augustus  |ler;rey,  esq.  in  the  parish  cluirck 
'of  Lainston,  to  Miss  Elizabeth  €hudleigh« 
'  daughter  of  colonel  Thomas  ChudJeigh,  uto 
'  of    Chelsea   College,   deceased.      By   mfi 

*  Thonoas  Amis.' 

Mr.  Dunning,  My  lords,  1  have  done  witb 
this  witness. 

Lord  High  Slew&rd.  Would  tbe  counsel 
for  tbe  prisoner  ask  this  witness  any  questions  P 

Mr.  Mfin^field,  I  should  be  gl^d  first  to  see 
tbe  book.— *I  would  wish  to  know  by  whai 
means  you  now  subsist?  what  support  you 
have  P^-Mn.  Fhillips.  Upon  my  own  private 
fortune. 

Where  do  yon  live  P— ^At  Bristol. 

la  vour  husband  living  or  dead  P— Alive. 

What  employment  was  be  in,  before  be  lijred 
at  Bristol  upon  (lis  fortune  P — He  was  fXi^ui 
io  the  duke  of  Kingston,  and  a  grasiar. 

Was  he  not  turned  out  of  the  service  of  tba 
duke  of  Kingston  P — I  beQeve  be  ,waa  not 
turned  out 

Do  not  you  know,  whether  be  w^s  or  .po^f 
.^He  wrote  a  letter  to  the  dul^e,  a^  desired  to 
Jeave  Uim. 

Do  you  kuojw  then,  that  be  was  not  ftom^ 
out  P— Yes. 

.  Had  he  )ieen  threatened  to  be  turned  out,,  be- 
fore he  sent  that  letter  P—^JNot  thai  ey^  I 
heard  pfl 

Had  your  huaband  bad  any  differences  or 
disputes  with  tbe  duke  of  Kingston  P— No,  net 
that  I  know, 

.    Was  his  reason  then  for  quitting  the  service 
of  the  duke  of  Kingston  n^rely  bis.  own  in- 
.cliniition,  without  any   particfilar  reaaon   or^ 
cause  ?^r-He  thought  the  duke  looked  coolippoa 
him ;  for  what  reason  he  could  not  tell. 

Had  the  duke  ever  expressed  any  cause  of 
dislike  to  bim  P-rNot  that  Ijcnow  of. 

How  longbave  you  left  Bristol  P— About  {bar  ' 
pDonths. 

Where  have  you  Vved  7-^Sometimes  in  one 
pUce,  som^n^f^  in  aB<Hher» 

In  what  piaoesP-pS^omettm^s  at.tbe>TQrf 
9ofiee- house,  sometimes  in  St..Mary-4M» 
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How  muclf  of  the  time  «t  the  Torf  cofiee- 
bouse  ? — I  really  cannot  say  exactly. 

You  are  not  aaked  as  to  a  week.  Hare  yoo 
Kfed  there  the  greater  part?— The  greater 
part. 

Who  has  sapported  you  at  the  Torf  coffee- 
IkOQse  P — Oursetves. 

IIa?e  yoQ  paid  the  expences  of  vonr  sapport 
there  ?— That  I  do  not  know  any  tbing  of. 

Do  you  not  know,  that  the  whole  or  yoor  er- 

rce  at  the  Turf  coffee-house  is  to  he  defrayed 
^  the  prosecutor,  Mr.  Erelyn  Meadows?— I 
do  not  know  it  is. 

Have  you  not  anderstood  soP— 1  have  not 

Nor  do  you  hdieTeitP— Lcanoot  (ell  what 
to  hdie?e,  or  what  b  to  he  done. 

Cannot  yon  tell,  whether  yoa  believe  that 
Tour  expenoea  at  the  Turf  coffee-house  are  to 
M  defrayed  by  Mr.  Meadows  ?*-No,  I  do  opt. 
1  do  not  know  any  tbing  of  that. 

Do  you  not  know,  by  whom  you  expect  the 
«xpence  of  your  support  at  the  Torf  coffee- 
bouse  is  to  be  paid  f^l  do  not  know  by  whom 
it  is  to  be  paid. 

Have  you  seen  Mr.  Evelyn  Meadows  at  the 
Turf  cuffee-hoase?—!  have. 

How  often  may  you  have  seen  that  gentle* 
man  there  ?— I  cannot  tell. 

Many  times,  or  only  once  or  twice  f— I  may 
have  seen  him  twice  or  three  times. 

Have  yoo  not  seen  him  oftener  than  that, 
there?— 1  have  eeen  him  frequently  in  the 
yard. 

Have  you  not  had  fl^qoeot  ooovemitions 
with  him  ?— Not  frequent. 

Have  you  not  conversed  with  him  sometimes 
at  the  Turf  coffee-house,  sometimes  at  other 

Elaces?— No  where^  hot  at  the  Turf  coffee- 
ouse. 

Who  has  been  present  at  such  conversations  ? 
(k-Mv  husband. 

Who  else  ?-^No  one  else. 

Has  not  Mr.  Fozard  been  present  at  some 
^f  these  conversations? — Never. 

Have  you  not  been  at  Mr.  Fozard's  bouse 
with  Mr.  Meadows?— Never;  by  accident  on 
Christmas-day  I  called  at  bis  door,  and  he 
If  as  there. 

Were  you  in  company  with  Mr.  Meadows  at 
Vr.  Fozard's  ?— I  was. 

Does  Mr.  Fozard  assist  Mr.  Meadows  in  the 
Course  of  .this  prosecotion? — 1  know  nothing 
^  that.  " 

Do  not  yoo  know,  that  Mr.  Fozard  has  as- 
fisted  Mr.  Meadows  in  looking  out  for  wit- 
nesses ?-~I  don't  know  any  thing  about  it 

Have  yoo  net  yourself  oeen  present  at  con« 
Tersations  with  Mr.  Fozard  about  this  prose- 
cution ?— Nothing,  but  what  was  merehr  ao- 
^dental. 

How  often  hu  that  accident  happened,  that 

Jou  have  been  present  at  conversations  with 
[r.  Fozard  about  this  prosecotion  ?— I  never 
was  at  Mr.  Fozaid's  hot  twice. 

Has  Mr.  Fozard  been  at  the  Turf  ooffee- 
liouse  with  you?— He  came  to  see  Mr.  Phil- 
lif  S|  whM  be  had  the  gout 
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How  often  might  Mr..I^ozard  visit  you  at 
the  Turf  coffee-house  ?— He  came  to  see  Mr. 
Phillips,  but  nut  me. 

How  often  mijght  he  visit  Mr.  Phillips  there  f 
—About  three  times.  ^ 

Have  you  ever  met  Mr.  Fozard  at  any  other 
places  besides  the  Turf  coffee-house  and  hia 
own  house  ?— Never. 

Do  you  know  of  any  promise  made  to  you 
or  your  husband  of  any  benefit  or  advantage 
depending  upon  the  event  of  this  prosecution? 
—None  in  the  world. 

Did  you  never  hear  of  any  such  promise  be- 
ing made  to  yoo  or  yoor  husband?— Never. 

Have  you  never  said,  that  any  such  promise 
or  offer  was  made  ? — Never,  nor  it  never  was. 

Have  yoo  never  said  any  thing  to  that  pur- 
pose ?-~No,  never  to  any  body. 

Have  you  nerer  made  any  mention  of  any 
kind  of  benefit  or  advantage  you  were  to  receive 
from  the  evidence  you  should  give  on  this  pro- 
secution ?— Not  in  the  least ;  I  don't  want  it, 
nor  wish  it. 

Did  I  understand  von  right,  when  yoo  said, 
that  at  the  time  of  the  entry  of  the  marriage 
in  this  register  no  other  entry  was  made? — I 
don't  remember  that;  I  remember  very  well 
standing  at  the  bed's  feet  when  the  register  was 
made. 

Do  not  you  know  whether  any  other  entry 
was  made  at  that  time  ?— 1  don't,  for  1  was 
backwards  and  forwards  in  the  room. 

How  come  yoo  then  to  know,  that  the  re- 
gister of  this  marriage  was  made  in  the  book  at 
that  time  ?— I  saw  It 

Did  yoo  read  it  at  that  time  ?— I  heard  Mr. 
Amis  read  tt 

Did  you  bear  him  read  any  thing  else  be- 
sides the  entry  of  the  marriage  ? — Nothing  biik^ 
that,  for  I  was  going  backwards  and  forwarda 
in  the  room. 

Do  yoo  know  nothing  at  all,  whether  any 
thinff  else  was  entered  besides  that  at  the  time 
of  the  marriage? — I  did  not  see  any  tMng  but 
that ;  though  it  might,  as  I  was  going  back- 
wards and  forwards. 

Did  yon  see  the  tntry  of  the  marriage  in  the 
book?- -I  did.. 

If  TOO  aaw  that,  must  not  you  have  seen 
whether  there  vrere  any  other  entries  made  on 
the  same  leaf  ?-— I  heard  it  read  ;  1  never  saw 
it  afterwards  but  when  the  lady  sealed  it  np. 

Did  not  Tou  take  notice  that  there  were  other 
entries? — 1  did  not 

Yon  took  notice  of  nothing  upon  the  paper 
hot  the  entry  of  this  marriage  ?-^Of  nothmg 
else.^ 

Did  yon  keep  the  paper  long  enough  before 
TOU,  or  did  the  lady  at  the  bar  keep  the  bool; 
long  enough  before  her,  for  her  to  see  whe«^ 
tber  what  she  heard  read  was  written  on  tha 
paper  ?— She  held  it  in  this  manner  (describing 
the  manner)  open,  and  I  saw  it  as  I  stood  by 
her :  I  did  not  read  it,  but  heard  it  read. 

Dad  all  the  uersons,  who  were  present,  hear 
whkt  was  saio  about  the  hundred  pounds  fenl 
by  Mrs.  Haomer?-^Of  they  did  tot;  tb# 
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lady  ni<l  she  bad  borroired  100/.  of  ber  anal 
Mrs.  Baomer  to  buy  baby  tbioK*. 

Wbo  did  the  lady  tell  that  tor— To  Mr. 
Amis  and  to  me. 

Did  she  speak  it  loudly  or  soillyi  or  bow  P— 
She  spoke  U  as  she  was  sitting  by  the  bed-side 
talkiog  to  Mr.  Amis. 

Wbeo  did  you  tell  any  body  of  such  re- 
gister?— I  really  cannot  say  exactly  wben,  but 
1  bate  said,  I  had  it  in  my  possession. 
'  When  did  yon  first  mention  it  ?-^I  cannot 
tell. 

Was  Mr.  Merrill  present  at  the  time  when 
this  entry  was  made  in  the   register?— He 


Was  he  in  the  room  the  whole  time  that  this 
conTersation  passed,  that  you  have  mentioned, 
of  lending  100/.  by  Mrs.  Uanmer  F— No,  be 
was  not. 

Did  Mr.  Merrill  come  with  the  lady,  or  the 
lad^  before  him,  or  without  him? — ^The  lady 
belore  him,  for  Mr.  Merrill  was  gone  to  Lain- 
ston  to  bis  seat. 

When  Mr.  Merrill  came,  did  not  the  lady 
repeat  the  coo? ersation  that  bad  been  about  the 
child  and  the  hundred  founds? — There  was 
Dotbing  of  that  said  before  Mr.  Merrill. 

Was  any  thing  said  about  making  any  other 
entry  in  the  register,  besides  that  of  the  mar- 
riage ?— Nothing  that  I  beard. 

When  did  Mr.  Merrill  come  into  the  room ; 
before  the  entry  was  made  in  the  book,  or 
after?— Before. 

Was  Mr.  Merrill  in  the  room  at  the  time 
that  it  was  made  f^^He  was. 

Who  was  it  brought  the  Mmped  paper  ? — 
Mr.  Merrill. 

Was  Mr.  Merrill  in  the  room  when  the  lady 
concealed  herself,  as  you  bate  said? — He  was. 

Wbo  else  wasip  the  room  ?— No  one  except 
nyself. 

Now  look  at  the  book.— I  know  the  band 
perfectly  well. 

Is  the  whole  of  that,  which  is  written  on  that 
leaf,  the  writing  of  y onr  husband  ?«^It  is. 

Yon  have  stud  that  yea  went  lo  ArlingUm- 
■treet ;  can  you  name  any  person  that  yon  saw 
there  ?— No  one  was  in  the  room,  when  I  went, 
except  the  lady. 

Cm  yon  name  any  person  that  saw  you 
there? — Only  a  serrant  for  some  time,  an(| 
then  a  milliner  came. 

Can  yon  name  those  persons? — I  can't ;  1 
don't  know  them. 

Can  you  name  neither  of  them  ?-«The  ser  • 
vant  was  Fosard. 

Can  you  name  no  other  serrants  that  you 
•aw  there  P-'-No;  I  had  an  inflammation  in 
toy  eye,  and  the  kdy  was  exceedinf^ly  kind  to 
Bse :  ahe  ordered  an  eg|^  to  be  boiM  for  amv 
and  Fozard  brouffbt  it,  in  order  that  it  mifbt 
be  opened  and  laid  on  m  v  eye. 

Cfan  yon  nimeeny  other  senrants  whom  you 
jaw  there  ?^l  don'tremember. 

Ixird  Camdeu.  My  lords,  I  obserre  in  the 
.entry  of  the  register  .the  words  •  was  married' 
lie  atfuck  through  .wit^  1^  bUds  hiif  i  1  want 


to  know  of  the  witness  wbetber  she  can  ac- 
coont  for  that  stroke  ?*-Mr8.  Phillipt.  I  caanot.' 

Mr.  Dunning.  It  is  a  repetition.  There  if 
marriage  written  in  the  margin.  *  August  the 
«4th,  married.'  The  entry  then  proceedf, 
'  The  honourable  Augustus  Hervey,  e$q.  was 
married  ;'  which  being  a  repetition,  I  suppose 
they  struck  that  through  with  a  black  line. 

Lord  Camden,  I  beliere  it  is  so. 

Mr.  Dunning.  If  yonr  lordships  please,  the 
next  witness  to  be  called  is,  the  rev.  M^.  Ste- 
phen Kenchen. 

The  Rer.  Mr.  iSf^Acn  JTencAea  sworn* 
Examined  by  Mr.  Dimntt^. 

Mr.  Dvnntf^.  Yon  snocteded  Mr.  Amis  in 
this  church  at  Lainston,  T  belieye  ?— XencAen; 
I  did. 

When  did  you  6rst  see  that  book  that  be  has 
in  his  hand,  and  bow  did  it  come  there?— The 
first  time  that  I  saw  the  book  was  after  the 
death  of  Mrs.  Hanmer,  aunt  to  Mr.  Merrill, 
who  was  buried  ii^  the  raolt  of  that  little 
church. 

By  whotii  was  that  book  prodoeed  to  you, 
and  for  what  purpose? — In  order  to  register 
Mm.  Hsnmer's  bnrial. 

Bj  wbom?-»By  Mr.  Merrill. 

Did  yon  acoordmgly  make  an  entry  of  the 
burial  of  Mrs.  Hanmer  ?— I  made  an  entry  of 
the  iwrial  of  Mrs.  Hanmer. 

What  then  became  of  the  book?— Mr.  Mer-.^ 
rill  carried  it  back  agam  to  his  own  house. 

When  did  you  next  see  the  book  ?— At  thf 
death  of  Mr.  Merrill. 

By  whom  was  the  book  then  produced  to 
your — I  cannot  say  ;  either  Mr.  or  Mrs.  Ba- 
th urst,  or  in  the  presence  of  them  both. 

Did  you  then  make  an  entry  of  the  burial  of 
Mr.  Merrill  ?— 1  did. 

What  then  became  of  the  book  ?— I  barf 
had  it  in  my  possession  erer  since. 

Mr.  Dunning.  My  lords,  1  shall  ask  no 
more  Questions  of  this  witness. 

L.  It,  S.  Mr.  Wallace,  would  you  ask  thi# 
witness  any  questions? 

Mr.  Wallace,,  1  hare  no  questions  to  pot  to 
this  witness. 

Mr.  Dunning,  If  your  lordships  please,*  we 
will  now  call  the  rererend  Mr.  John  Dennis.  . 

The  Rev.  John  Dennit  sworn. 
Examined  by  Mr.  Dtcnnifig. 
Mr.  Dunning.  Look  at  that  book.     Were 

J  on  acquainted  with  the  band-writing  of  the 
tteMr.Amis?  You  knew  Mr.  Amis,  I  pre- 
sume ?--Jbenau.   I  knew  him  perfectly  well. 
Devon  know  his  hand-writing  when  yoa 
tee  it?— I  bare  seen  bis  hand- writing  oftmi} 
aa  succeeding  him  in  the  Itring. 

Did  you  erer  pee  him  write?— I  have  seen 
bim  write,  but  not  often. 

Look  at  that  hand- writing ;  tell  dm  whether 
yoa  belief  e  the  two  qitries  in  the  first  page  of 
that  book  are  bis  hand-writing  ?-*- Yes,  part»> 
oabvly  bia  name,  Thoioaa  Amis,  feema  rerf 
machio. 
t 
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Do  you  belieTe  it  to  be  hw  hand-writifig  f— 
I  lielieve  tbe  whole  to  be  bis  band-writiDg. 
[Ordered  to  witbdraw.l 

Mr.  Dunning.  I  do  oot  know  whether,  on 
Ibe  part  of  the  prisoner,  tbey  mean  to  put  us  on 
the  proving,  which  jt  is  necessary  for  us  to  do 
jf  they  require  it,  (he  marriage  with  the  duke  of 
Kingston. 

Mr.  Wallace.  We  are  ready  to  admit  that 
fj^ct.  There  it  no  dpubt  of  her  being  mar- 
ried by  the  licence  of  tbe  archbishop  of  Can* 
terbury. 

Mr.  Dunning.  Yrtu  ^\Vi  grre  ns  the  date. 

Mr.  Waliuct.  MenKoDwhat  the  day  is. 

Mr.  Dunning.  Tbe  8th  of  Mareh  1709, 1 
iinderstand. 

Mr.  Dunning.  My  lords,  we  are  now  going 
to  prore  a  caveat  entered  by  the  Jadr,  upon 
the  apprehension  of  a  suit  inllettded  to  M  insti- 
tuted bj^  Mr.  Hei'vey  iJr  tfiedpiriiual  Court. 
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The  Reverend  Mr.  Jama  Trebeck  sworn. 


llfr.  Jamet  rfWom. 

Mr.  Dunning.  Do  you  know  any  thing  of 
tbe  caveat  entered  at  I>octora'  Commons  ou  tbe 
part  of  the  lady  at  the  bar  ?— Joinef.  Yea,  tbe 
caveat  is  entered  in  this  book  (producing  it). 

Is  that  the  proper  book,  in  which  such  en- 
Iriea  ought  to  be  made  f— It  iM. 

Tbe  Caveat  was  read  by  Ihe  Clerk,  and  is  as 
foHows:  <  The  18th  of  August  1768.    Let  no 

*  citation.  Intimation,  o^  other  proeess,  or  any 
^  letters  of  requett  for  the  same,  to  any  other 

*  judge  or  jurisdiction  whatsoever,  i&sue  uuder 
'*  the  seal  of  this  Court  at  the  suit  or  instance 
'  of  the  honourable  Augustus  John  Hervey,  or 

*  bis  brother,  against  the  honourable  Elizabeth 
^  Chudleigh,  spinster,  of  iiny  cause  or  suit  ma- 

*  trimonial,  without  due  dotice  being  given  to 

*  Mr.  Nathaniel  Bishop,  proctor  for  the  said 

*  honourable  Elizabeth  Chudleigh,  who,  on  his 
^  being  warned  thereto  before  the  judge  of  this 
f  Court,  or  his  lawful  surrogate,  will  De  ready 
^  by  himself  or  counsel  to  she«v  juat  cauAe  of 
«  this  same  Caveat,  and  why  no  such  process 
<  or  letters  of  request  shoukf  issue  thereupon.' 

Mr.  iTaUace.  The  witness  merely  produces 
tbe  book  ;  be  knows  nothing  of  the  fact  of  the 
entry  being  made. 

Jama.  I  know  Mr.  Biabop's  clerk's  hand ; 
this  is  his  baud- writing. 

Mr.  Dunning.  Perliaps  Iftfe  WHnipss  may 
%now,  that  Mr.  B?shdp  was  tbe  proctor  em- 
]^ov^d  by  the  laiiy  In  the'tebCirs'e  tffHhat  auh? 

iama.  I  haveh^a^  Ho. 

Ait.  Oen.  TMLt  aj^M  on  the  i^ddM  tliey 
lilive  put  in.  ^      • 

Mr.  Dunning.  1  duderitiind,  Yh A  ft  h'flie 
))ileasure  of  somb  of  'yo^r  tordsbibs,  'tbat  we, 
abould  go  into  tbe  proof  of  ^e  mamageof  thej 
*l!tike  of  Kingston  r  •         • 

Mr.  Wattacfi.  ltistdNllitl£d'<Mi  tht'f^H  pf 
the  {prisoner. 

'  Mr.  J}unnhig.  fM  tsa  sohne  of  ibi  Itirdli 
Wish  for  tbe  proof,  we  will  examine  ir/  ' 


Mr.  Dunning,  Be  so  good  as  find  tbe  re- 
gister of  the  marriage  of  the  duke  of  Kingston; 

Mr.  l^beck  points  it  out. 

Clerk  reads.  *  N*  92.  Marriages  in  March 
<  1769.  N"*  92.  The  rauat  noble  Evelyn  Pier- 
*repont,  duke  of  Riogatoo,  a  bachelor,  aft4 

*  the    honourable    Elizabeth    Chudleigh     of 

*  Knightsbridge^  in  St  Margaret's  Weatmin- 
'  ster,  a  spinster,    were   married   by  special 

*  licence  of  the  archbishop  of  Canterbury 
<this  Btb  of  March  1769,  by  me  Samuel 
'  Harpur,  of  the  British  Museum.    This  aiar« 

*  riage  was  loleftinized  between  us, 

*  RulGSTOlf, 

*  ELaAnrrH  CaiiDLEiaa/ 
*  In  the  presence  of 

*  Masham, 

«  William  Yeo, 

*  A.  K.  P.  GlLBEKT, 

^  James  Larochb,  juu. 

*  Alice  Yeo, 

^  J.  Robs  Mackte, 

<  £.  R.  A.  LAaocoB, 

*  Afrraoa  CotuEH, 

<  C.  Masham.' 

Mr.  Hunning,  I  am  deaired  to  apprize  youf 
lordships  of  a  fact,  which  may  or  may  not  be 
proved,  if  thought  necessary.  Your  lordabipn 
have  heard  in  the  evidence  of  the  last  wdtomi 
an  account  of  a  certain  Mr.  Spearing,  who  waa 
present.  That  Mr.  Spearing  could  not  b« 
found.  He,  though  mayor  of  Winchester,  ii 
now  found  to  be  atuusing  himself  aomewbere 
or  other  beyond  sea,  Q<ra  knows  where.  We 
have.witneasestogive^our  kirdsbips  that  mc- 
count,  if  your  lordships  think  it  necessary.— 
Will  your  lordships  now  please  to  hear  th* 
reverend  Mr.  Harpur  f 

The  Reverend  Mr.  Hisi^pnr  sworn. 

Mr.  JDunmn^.  Did  yon  perform  the  OMi^ 
riage  ceremony  between  these  paitiea?'«-Mr. 
Harpur.  Yes* 

Mr.  Dunning,  At  tbe  time  mentioned  ia  tbtt 
register? — Mr.  Harpur^  Yea. 

£.  H.  S.  Have  you  any  more  witnesses  to 
produce? 

Mr.  Duhmiig,  We  don't  judge  it  neeeaaary 
to  offer  to  your  lordships  any  naore  evidence  in 
tbia  stage  of  the  buftineis.  If  it  ahouM'  become 
so, we  reserve  to  ourselves  the  right  of  exattrin- 
ing  theiiii  hereafter. 

Mr.  Wallac€.  I  bfe«r  Mrs.  PhiHipa  may  hm 
called  to  the  bar,  that  a  letter  ooay  be  produced 
to  her,  and  tliatibe  siay  aay  whether  it  ia  her 
hiuHUwtitmgv 


Mra.  PAii%  callei 

Mr,  Wallace.   l«4li^aK  Vdifr  iifabd-urrithig?^ 

Mrp.  Phiinpi.   Th«  rfayneHs  my  bavd-wifibar. 

Mr.  Wttlhee.    U  tfeoit  your  l^Mr  ?-4Mb 
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A  Lettsr  from  Judith  Phillips  to  her  grace 
tbe  ducbeu  of  Kiogitoa  reai^.  | 

<*  My  UAj  dnehcM ;  I  write  yoor  graee 
thi^  letter.-^Mj  heart  ha*  ever  been  irmly  at-  ; 
tacbed  to  your  grace's  inferrat  and  pleasure, 
•od  my  utmost  wish  to  deserve  your  Ibvoor  and 
countenance.  8ofl^  me  not  then  in  my  de- 
elining  years  to  think  1  have  fbrfeited  that  fb- 
▼our  snd  protection,  without  iatentionaHy  gir- 
mg  the  most  distant  cause. 

«*  May  1  entreat  vour  iprace  to  accept  thia  as 
a  aincere  and  bumble  snbmissieo  for  any  failure 
«f  respect  and  duty  to  yomr  gtaoe ;  aad  permit 
me  moat  bimibly  to  entreat  vonr  gmce^s  kind 
intereession  with  my  lord  duke  to  continue  Mr. 


and  in  return,  tbe  remainder  of  oar  lives  shall 
be  passed  in  gratitude  and  dnty.  Tbe  person 
who  carries  this  will  ivah  to  reeeire  TOur  grace's 
pleasure  and  commands  to  her,  who  rearains, 
trjth  the  greatest  respect,  my  lady  duchess, 
your  grace's  most  dutiful  servant, 

"  J.  PttOUPS." 
«  )<ov«Dber  7, 1771." 

Att.  Oen.  Tbe  evidence,  your  lordships  wiU 
recollect,  given  by  the  witness  was  in  answer 
to  a  question,  whether  her  husband  had  or  bad 
not  been  turned  out  of  bis  place  ?  pointing  the 
^ueation  so  as  to  give  your  lordsnips,  and  to 
give  the  witness  to  understand,  that  they  meant 
tbe  drcomstance  of  being  turned  out  of  his 
place  should  go  personally  to  the  discredit  of 
ber  husband,  and  also  imply  some  memory  of 
that  in  tbe  mind  of  the  wife.  The  witness,  in 
naswer  to  that,  told  your  lordsbipa,  with  re- 
apect  to  such  part  of  it  as  might  be  deemed  to 
vebto  to  her  husband's  credit  in  the  business, 
tbat  he  had  rengned  bis  j>lace  under  the  duke. 
^e  letters  which  I  have*  in  my  hand,  and  will 
jtist  state  to  yoor  lordships,  if  it  be  thought 
secaasary  before  tbe  callinff  of  the  witneas,  ia 
tbat  very  correapoodence*  fry  which  it  appears 
tbat  he  did  so  resign  his  employment  under  bis 
grace  into  his  graoe'a  bands.  He  wrote  to  his 
grace  al  Newmarket  lirom  Holm  Pierrcpont 
The  letter  is  dated  the  <  17th  of  October  1771.' 
And  be  writes  thus : 

<<  I  have  ever  done  ifly  daty  wHb  the  strict- 
oat  regard  to  your  grace's  interest,  and  witft 
tbemat  perfect  respect.  1  have  declined  ac- 
cepllug  a  good  aelUemeut,  to  act  cooformable 
to  your  grace's  pleaanre,*  wbioh  her  grace  was 
jfliumd  to  promise  ahOuM  be  made  ap  to  me, 
%Aiftn  mntt  have  ctcapen  her  giace'a  memory, 
Ittllwretittce  bad  my  rent  oonaiderably  raised, 
ImI  Miitoifdi  coney  ned  to  ebacfve  fat<riy  yimr 
■Vnca  a  mvpleaiurej  'aiid  oeing  conacions  of  a 
RMUM  dlidtarga^  nirf  4uty,  I  roost  be  on- 
joftly  represented  to  yaur  grace.  1  bope  your 
Kmsf  oWbc'tHdtiadPtb  -petmh  my  deiitertng 
up  Ite  LlHitjoe-iif  your  mce'a  alKbira,  which, 
a*  an  honestibba,  I'Motrtily  properly  keep, 
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while  satisfied  myaelf,  aad  honenred  with  yoor 
graee's  approbattoo,  flee." 

la  answer  to  which  he  raeaived  thia  letter: 

"  Mr.  Philffps ;  Your  letter  came  to  me  at 
Newmarket.  After  what  has  passed,  there  ia 
no  occasion  for  many  words.  Sherin  will  bo 
at  Holm  Pierrepont  some  time  next  week,  witb 
my  orders  about  settlinsf  your  business,  which 
I  flatter  myself  you  will  readily  comply  with. 
"  I  am  your*s,  &c.* 

Att,  Gen.  I  believe  I  may  rafcr  to  year 
lordships'  memory,  tbat  Mra.  Philltpa  men^ 
tionod  hia  graee's  having  leaked  coolly  oa  her 
basbaad,  which  occasioned  his  resigoatioa. 

A  Peer.    What  ia  that,  Mr.  Attorney  Q^ 
neral,  that  yao  have  bean  reading  ? 
.  Att.Gen.    Tbe  first  ia  a  eopy  of  a  1«ll«  to 
^e  duke;  the  other,  the  dake'a friKinal  an« 
awer.   If  it  is  thought  aulerial  anouch  ta 


ble  yoor  lordahipa  with  it,  we  can  easily  prove 
tbat  thia  ia  bia  grace'a  baad-writiaff,  and  tbia 
the  copy  of  bis  graee's  letter,  wbkb  waa  aU 
thai  waa  aaceasary .      [Af^med  ta  Ifoadby. 


Thb  Firm  and  Last  Day. 

Monday^  April  39. 

The  Lords  and  others  came  from  Ihe  Chamber 
of  Parliaooent  in  tbe  cuatomary  order.  Pro- 
clamation for  ailence  being  made  aa  usual, 

The  Duchess  of  Kingi/off  wascandueted  to 
the  bar,  when  her  gmce  addreaaed  the  Lardf 
in  the  following  terms : 

My  lords ;  This  my  ivapeetfsf  address  wllf^ 
f  flatter  myself,  be  favoursMy  accepted  hf 
yoor  lerdships :  my  words  wtH  flow  fireely  from 
ny  heart,  ndomed  simply  wKh  innocence  sao 
truth.  My  lords,  I  have  ati#fered  unlieard-of 
persecutions;  mv  honour  and  fcmehavebeeii 
aeverely  attacked ;  I  have  been  loaded  with  re* 

Croachea ;  and  such  indigahies  and  banlshlpa 
ave  rendered  me  the  lesa  able  to  make  my 
defence  belbre  tbia  augaat  assembly  agninst  a 
proseeutioo  of  so  eitraordinary  a  nature,  aaf 
ao  undeaerred. 

My  fords,  with  teademess  consider  how  difli*  « 
colt  IS  tbe  teak  of  rayaelf  to  apeak,  nor  aay  too 
little  nor  toe  macb.  Degmded  as  I  am  by  ad* 
eersaries;  my  family  deapiied;  tbe  honour', 
able  titles  on  wbich  (set  an  inestimable  value, 
as  received  from  mv  most  n«Me  aud  kite  dear 
boaband,  alteiD|itedtobetorfi  from  me;  your 
lordsbipa  will  judge  bow  greatly  1  atend  in 
need  of  your  protection  and  indulgenee. 

My  lorda,  were  i  here  to  plead  4br  life,  fbr 
fortune,  ira  words  from  me  should  beat  the  airt 
the  loas  f  sustain  m'  my  most  kind  eompanioa 
anfl  aflbctkwate  boflband,  miikea  the  ^met 
nrorefban  tndiffereot  to  me ;  attd,  when  It  shall 
idease  Ahnigbty*God  to  ^all  me,  i  aball  wil- 
lingfiy  lar'tbat burthen  doftm.  4  plead  beibtt 
yoor  lordships  for  mjrfime  and  honour. 

My  lords,  logto  ia^properly  defined^  bad  well 


Digitized  by 


Googl( 


603] 


16GB0RGE  III. 


Trial  of  the  Duchess  ofKingsion, 


[804 


wprtseotad  in  this  high  courU  IHsaUlent 
of  the  human  miad,  and  not  of  the  hody,  and 
holds  a  key  which  signifies,  that  logic  is  not  a 
tcience  itself,  but  the  ke}r  to  scfieoce.  Tliat 
key  it  your  lordships'  judicial  capacity  and  wis- 
dom. On  the  le<\  hand  is  represented  a  ham- 
mer, and  before  it  a  piece  of  false,  and  another 
of  pure  gold.  The  hammer  is  yoor penetrating 
jodgroent,  which,  by  the  mercy  or  God,  will 
strike  hard  at  false  witnesses  woo  have  gi?en 
evidence  against  me,  and  pro?e  my  intention 
in  this  pending  cause  as  pure  as  the  finest  gold, 
and  as  justly  distinguished  from  the  sophistry 
offalsbood. 

My  lords,  your  unhappy  prisoner  is  bom  of 
'      ble  family  ;  the  women 


an  ancient,  not  ig 


distinguished  for  their  virtue,  the  men  for  their 
valour ;  descended  in  an  honourable  and  unin- 
terrupted line  for  three  centuries  and  a  half. 
Sir  John  Chudleigb,  the  last  of  ray  family,  lost 
his  life  at  the  siege  of  Ostend,  at  18  yean  of 
ftg^f  gloriously  preferring  to  die  with  his  co- 
lours m  his  bosom,  rather  than  accept  of  quarter 
from  a  gallant  French  oflker,  who^io  com- 
passion to  bis  youth,  three  tin 


timei  offered  him 
bis  life  for  that  ensign,  which  was  shot  through 
bis  heart.  A  happy  death  !  that  saves  the 
blush  he  would  now  feel  for  the  unheard-of  in- 
juries and  dishonour  thrown  on  bis  unfortunate 
kinswoman,  who  is  now  at  the  bar  of  this  right 
bonourable  beose. 

;  His  grace  tlie  late  duke  of  Kingston's  for- 
tune, of  which  1  now  stand  possessed,  is  valu- 
able to  me,  as  it  is  a  testimony  to  all  the  world 
how  high  I  was  in  his  esteem.  As  it  is  my 
prkle  to  hare  been  the  object  of  affection  of  that 
virtuous  man,  so  shall  it  be  my  honour  to  be- 
stow that  fortune  to  the  honour  of  him  who 
Sve  it  to  me;  well  knowing,  that  the  wise 
tposer  of  all  things  would  not  have  put  it  in 
bis  heart  to  prefer  me  to  all  others,  but  thajt  I 
should  be  as  faithful  a  steward,  as  I  was  a 
faithful  wife;  and  that  I  should  suffer  others, 
more  worthy  than  myself,  to  share  these  his 
great  benefits  of  fortune. 

My  lords,  I  now  sppeal  to  the  feelings  of 
yoor  own  hearts,  whether  it  is  not  cruel,  that  I 
should  he  brought  as  a  criminal  to  a  public  trial 
for  an  act  committed  under  the  sanction  of  the 
laws ;— an  act  that  was  honoured  with  his  ma- 
jesty's most  gracious  approbation ;  and  pre- 
viously known  and  approved  of  by  my  royal 
mistrsss,  the  late  princess  dowager  of  Wales ; 
and  likewise  authorized  by  the  ecclesiastical 
jurisdiction.  Your  lordships  will  not  discredit 
80  resnectablea court,  and  disgrace  those  judjgfes 
who  there  so  legally  and  honourably  preside. 
The  jndffcs  of  the  Ecclesiastical  Court  do  not 
receive  their  patents  from  the  crown,  but  from 
|he  archbishop  or  bishops.  Their  jurisdiction 
Is  oompel^t  in  ecclesiastical  cases,  and  their 
proceedings  are  conformable  to  the  laws  and 
customs  of  the  land,  according  to  the  testimony 
of  the  learned  judge  Blackstone*  (whose  worlu 
#re  as  entertpining  as  they  are  instructive,) 

:    ♦  Vol.  5^chsp.7,98.        , 


who  says,  **  It  most  be  acknowledged,  to  the 
honovr  of  the  spiritual  courts,  that  though  they 
ooutinue  to  this  day  to  decide  many  questions 
which  are  properly  of  temporal  oognisance, 
yet  justice  is  in  general  so  ably  and  impartially- 
administered  in  those  tribunals  (especially  of 
the  superior  kind,)  and  the  boundaries  of  their 
power  are  now  so<  well  known  and  established, 
that  no  material  inconvenience  at  present  arises 
from  their  jurisdiction.  And  should  an  altera- 
tion be  attempted,  great  confusion  would  probsf. 
biy  arise,  in  overturning  long  established  forms, 
new  modelling  a  course  of  proceedings  that 
has  now  prevailed  for  seven  centuri^." — And 
I  must  here  presume  to  add,  as  founded  on 
truth,  that  that  court  (of  which  bis  majesty  is, 
tbe  bead)  cannot  he  stopped  by  any  authority 
whatsoever,  while  they  act  in  their  oivn  juris*, 
diction.— Lord  chief  justice  Hale  says, "  Where 
there  has  been  a  sentence  of  divorce  (which  is 
a  criminal  case,)  if  that  sentence  is  suspendecl 
by  an  appeal  to  tbe  court  of  Arches  (as  a  supe- 
rior court),  and  while  that  appeal  is  depending 
one  of  the  parties  marries  again,  the  sentence 
will  be  a  justification  within  the  exception  of  the 
act  of  parliament,  notwithstanding  that  the  sen- 
tence has  beoi  appealed  from,  and  consequently 
may  be  reversed  by  a  superior  court,"  And, 
my  lords,  how  mucn  more  reason  is  there  for 
its  coming  within  the  exception  of  the  act  in 
my  case,  since  no  appeal  had  been  made  f 

My  lords,  I  earnestly  look  up  to  your  lord- 
ships for  protection,  as  being  now  a  sufferer 
for  having  given  credit  to  the  Ecclesiastical 
Court.  I  respectfully  call  upon  you,  my  lords, 
to  protect  the  spiritual  jurisdiction,  and  all  the 
benefit  of  religious  laws,  and  me,  an  unhappy 
prisoner,  who  instituted  a  suit  of  jactitation 
upon  the  advice  of  a  learned  civilian,  who  car- 
ried on  the  prosecution,  fVom  which  I  obtained, 
the  sentence  that  authorized  your  prisoner's 
marriage  with  the  most  noble  Evelyn  duke  of 
Kingston ;  that  sentence  solemnly  pronounoeil 
by  John  Bettesworth,  doctor  of  laws,  vicar-ge- 
neral of  the  ripfht  reverend  father  in  God 
Richard  by  divide  permission  lord  bishop  of 
London,  and  officisl  principal  of  the  consistorial 
court  of  London :  the  judge  thereof,  calling  on 
God,  and  setting  him  alone  before  his  eyes,  and 
hearing  counsel  in  that  cause,  did  pronounce, 
that  your  prisoner,  then  the  honourable  Eliza- 
beth Chudleigb,  now  Elizabeth  dowager 
duchess  of  Kingston,  was  free  from  all  matri- 
monial contracts  or  espousals,  as  far  as  to  him 
at  that  time  appeareu,  more  especially  with 
the  said  right  honourable  Augustiia  Joho 
Hervey.  i 

My  lords,  had  this  prosecution  beeo  net  on 
foot  merely  for  the  love  of  justice,  or,  good 
example  to  the  community,  why  did  they  not 
institute  their  prosecutk>n  during  the  five  yean 
your  prisoner  was  received  and  acknowledged 
^he  ui^doubted  and  npi|iolest|Ml  wife  of  the  kte 
dttkeofKingstoiir 

My  lords,  the  preamble  ^  of  the  very  act  on 
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which  I  am  indicted,  plnDly  and  iotirely  |ire- 
ckides  your  prisoner  :  it  mi^  tbas :  "  Forat- 
much  as  divers  eril- disposed  persons,  being 
married,  ran  out  of  one  county  into  another,  or 
into  places  where  they  are  not  knovrn,  and 
there  become  to  be  married,  baTtog'  another 
^ife  or  husband  living,  to  the  great  dishonour 
of  God,  and  utter  undoing  of  divers  honest  men's 
children,  and  others,  &c."  And  os  the  pream- 
ble has  not  been  considered  to  be  sufficient  in 
my  favour  to  impede  the  trial,  I  beg  leave  to  ob- 
serve how  much  your  prisoner  suffers  by  being 
produced  before  this  noble  house,  on  the  penalty 
of  an  act  of  parliament,  without  benefiting  by 
the  preamble,  which  is  supposed  to  contain  the 
whole  substance,  extent,  and  meaning  of  the 
act. 

My  lords,  upon  your  wise  result  on  ray  un- 
happy case,  you  will  bear  in  your  willing  re- 
membrance, that  the  orphan  and  widow  is  your 
peculiar  care  ;  and  that  you  will  be  tender  of 
the  honour  of  your  late  brother  peer,  and  see 
io  me  his  widow  and  representative,  recollect- 
ing how  easy  it  may  be  for  a  next  of  kin  to  pro- 
secute the  widows  or  the  daughters,  not  only  of 
every  j>eer,  but  of  every  subject  of  Great  Bri- 
tain, it  it  can  be  effected  by  the  oath  of  one  su- 
perannuated and  interested  old  woman,  who  de- 
clared seven  years  aeo  that  she  was  incapable 
of  giving  evidence  thereon,  as  will  appear  to 
proof  before  your  lordshins.  And  I  may  fur- 
ther observe  to  your  lordsnips,  that  my  case  is 
cleaHy  within  the  proviso  of  the  statute  on 
which  I  am  indicted.  In  the  third  clause,  it  is 
**  provided  that  this  act  shall  not  extend  to  any 
person,  where  the  former  marriage  bath  been, 
or  hereafter  shall  be,  declared  by  sentence  of 
the  Ecclesiastical  Court  to  be  void,  and  of  no 
effect." 

If  there  is  supposed  to  have  been  a  former 
marriage,  the  same  must  have  been  a  true  mar- 
riage, or  a  false  one.  If  a  true  one,  it  cannot  be 
declared  void  ;  and  if  a  false  one,  or  the  sem- 
blance of  one  only,  then  only,  and  no  other- 
wise, is  it  that  it  can  be  declared  void. — ^Tbere- 
Ibre  roost  this  proviso  bare  respect  to  pretended 
marriages  only,  and  to  none  other :  and  such 
only  it  is,  that  can  be  the  objects  of  causes  of 
jactitation,  the  sentence  In  which  is  a  more  ef- 
fectual divorce  and  separation  of  the  parties, 
than  many  divorces  wnich  have  been  •  deter- 
mined  to  All  within  this  proviso.<»-The  crime 
charged  in  the  indictment  was  not  a  felony,  or 
eren  a  temporal  olTenoe,  until  the  act  of  James 
the  first :  till  then,  it  was  only  cognizable  in 
the  Ecclesiastical  Court ;  ana  though  an  in- 
dictment could  lie  for  a  slight  blow,  yet  the 
common  law  did  not  allow  of  a  criminal  prose- 
cutioo  for  polygamy  until  that  period :  so  that 
if  the  case  comes  within  the  exceptioa  of  the 
only  statute  upon  that  subject,  it  is  no  offence 
at  all ;  and  Dr.  Sberiock,  bishop  of  London,  has 
aatd,  in  such  caites  the  law  of  the  land  is  the 
law  of  God. 

My  lords,  I  have  observed,  that  I  had  greatly 
aiiffiM^d  in  fame  and  ^rtune  by  the  reports  of 
Mr.  iiarvf y ;  and  I  beg  leave  to  meotion  in 
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what  manner.  Your  prisoner  was  at  that  time 
possessed  of  a  small  estate  in  the  county  of 
Devon,  where  sir  George  Cbodleigfa,  her 
father's  eldest  brother,  had  -large  posspsstons. 
The  purchase  of  that  estate  was  much  soliciteil 
in  that  county ;  and  having  frequent  opportuni* 
ties  to  dispose  of  it,  it  was  ever  made  an  itisa- 
perable  objection  by  the  intended  purchaser, 
that  I  could  not  make  a  clear  title  to  the  estate 
on  account  of  |klr.  Hervey's  claim  Io  your  pri- 
soner as  his  wife. 

And  your  prisoner  being  also  possessed  of 
boilding  lands  lor  a  great  number  Of  years,  for 
the  same  reasons  she  never  had  the  ground 
covered  (valued  at  1,900/.  per  annum.)  And 
as  your  prisoner's  health  declined,  snd  made  ft 
neeessary  for  her  to  seek  relief  in  fbreigA 
climes  (which  increased  her  expences  beyond 
what  her  cirenmstancea  could  support,)  and  her 
little  fortune  daily  decreasetl  by  money  takeR 
upon  mortgage  and  bond,  as  wdl  ap|iear  by  the 
evidence  of  Mr.  Drummond ;  her  royal  mis- 
tress likewise  in  the  decline  of  life,  whose  death 
would  probably  have  deprived  her  of  400/.  a 
year ;  the  persecutions  threatened  on  Mr.  Her- 
vey's side  presented  but  a  gloomy  prospect  for 
her  declining  lite ;  your  prisoner  was  induced, 
as  she  before  observed  to  your  lordships,  to  fol- 
low the  advice  of  Dr.  Collier,  and  instituted  tha 
suit  of  jactitation,  your  prisoner  subscribing  en- 
tirely to  his  opinion,  and  followiog  his  advice 
and  instrQotions,  which  she  presumes  alone  is  a 
full  defence  against  the  charge  of  felony  ;  for 
your  lordships  in  y^r  great  candour  cannot 
think,  that  a  lady  can  know  more  of  the  civil 
Jaw,  than  her  learned  civilians  could  point  out 
to  her. 

And  as  a  criminal  and  feloniotw  intent  is  ne- 
cessary to  constitute  the  offienoe  with  which  I 
stand  charged,  certainly  I  cannot  be  gnilty  in 
following  the  advice  I'  received,  and  in  doing 
what  in  my  conscience  I  thought  an  authorized 
and  innocent  act. 

My  lords,  though  I  am  aware,  that  any  per- 
son can  prosecute  for  the  crown  for  an  coenoe 
against  an  act  of  pariiament,  yet  I  will  venture 
to  say,  that  few  instances,  if  any,  have  been 
carried  into  execution  without  the  consent  of 
the  party  injured :  and  with  great  deference 
to  your  lordships'  judgment  1  venture  to  de- 
clare, that  in  the  present  case  no  person  what- 
ever has  been  injured,  unless  your  lordships' 
candour  will  permit  me  lo  say  that  I  am  m- 
jnred,  being  now  the  object  of  the  undeserved 
resentment  of  my  enemies.  It  is  plain  to  all 
the  world,  that  his  grace  thedake  of  Kingston 
did  not  think  himself  injured,  when  in  the  short 
space  of  five  years  his  grace  made  three  wills, 
each  succeeding  one  more  favourable  to  your 
prisoner  than  the  other,  giving  the  most  ge- 
nerous and  incontestable  proof  of  bisafiTection 
and  solicitude  for  my  comfort  and  dignity. 
And  it  is  more  than  probable,  my  lords,  from 
the  well  known  mutual  friendshtp  subsisting 
between  us,  that  had  I  been  interested,  f  might 
have  obtained  the  bulk  of  his  fortune  for  my 
own  family.    But  I  respoeted  his  booouri  f 
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loved  bis  virtiMt,  and  bad  rather  haY«  forfdted 
my  life  tbao  have  uaed  auy  undue  influence 
to  injure  the  family.  And  though  it  baa  been 
Indualrioualy  and  cruelly  circulated,  with  a 
Tiew  to  prejudice  me,  that  the  first- born  of  the 
laie  duke'a  aiater  waa  deprived  of  the  aucocaaion 
to  bia  grace^a  fortune  by  my  influence,  the 
vilU,  mv  lorda,  made  in  three  distant  periods, 
each  excluding  him,  demonstrate  the  calumny 
of  theaereporta. 

]  must  further  observe  to  your  lordships,  in 
oppoaition  to  the  charge  againat  me  of  iotereat- 
edness,  that  had  I  poaaeased  or  ezerciaed  that 
undue  influence  with  which  I  am  charged  bj 
the  prosecutor,  I  might  have  obtained  more 
than  a  Rfe-intereat  in  the  duke'a  fortune.  An«l 
though  from  the  affection  1  bear  to  the  me- 
mory of  my  late  much-honoured  husband,  I 
have  forborne  to  mention  the  reaaon  of  iiia  dis- 
inheriting bia  eldest  nephew,  yet  Charles,  the 
second  son,  with  his  heira,  appear  immediately 
after  me  in  auccesaion  ;  William  and  his  beirs 
follow  next ;  after  him  Eilward  and  bia  beirs ; 
and  the  unfortunate  Thomas,  lady  Francea'a 
youogeat  aon,  is  not  excluded,  though  labour- 
ing under  the  infirmitiea  of  childbiMd  at  the 
age  of  manhood,  and  not  able  to  aupport  him- 
■elf.  For  the  late  noble  duke  of  Kingston  n- 
peatcdly  mentioned  to  your  priaooer,  •*  I  have 
not  excluded  him,  for  be  baa  never  oflfended ; 
•nd  who  can  aay  God  cannot  reatore  bim.^ 
MVho  can  aav  that  God  will  not  reatore  him  to 
Jwalth  V*  My  lords,  that  good  man  did  honour 
to  the  peerage,  honour  to  bia  country,  honour 
|o  human  nature. 

His  grace  the  most  noble  duke  of  Newcastle 
appeared  with  the  will,  which  had  been  in- 
truated  to  hia  grace  for  four  years  by  his  late 
dear  friend.  In  honour  to  the  lady  Frances 
Meadows,  the  prosecutor  waa  requeeted  to  at- 
tend at  the  opening  of  the  will.  He  retired 
with  displeaaore,  &^>poiDted  that  bis  ehimt 
son  was  disinherited,  and  unthankful,  thovgh 
the  duke'a  fortune  atill  centered  in  bia  ibur 
youngeat  sons  and  their  peaterity. 

My  lords,  worn  down  by  sorrow,  and  in  a 
wretched  atate  of  health,  [  quitted  Enghind 
ivitbout  a  wish  for  thai  life  which  1  was  obliged 
by  the  lawa  of  God  and  nMure  to  endearour 
to  preaerre ;  for  your  prisooer  ean  with  great 
truth  say,  that  sorrow  bad  bent  Iter  mind  to  a 
perfect  resignation  to  the  will  of  providenoe. 
And,  my  lords,  while  your  unhappy  prisoner 
waa  endeavouring  to  re-eatablish  her  greatly- 
impajred  health  abroad,  my  prosecutor  filed  a 
bill  in  Cliancery  upon  the  most  unjust  and  dia- 
honourable  motives.  Your  prisoner  does  not 
complain  of  bia  endeavouring  to  earablish  a 
right  to  himaelf;  hutabe  does  complain. of  bia 
forming  a  plea  on  dishonourable  and  uiyust 
opinions  of  bis  late  uuble  relation  and  generous 
benefactor,  to  the  prejudice  and  diacredit  of 
bis  mach-afflidetl  widow :  and  not  aatisfied 
with  tbia  proaecutioo,  aa  a  bulwark  for  hia  amt 
in  Chancery,  he  cruelly  inatilnted  a  crinuaal 
prosecution,  in  liopea,  by  a  conviction  in  a  cri* 
punalcawaeitoestabUali  a  eirilclaimi  a  pro- 


ceeding disoonnteiMiiced  by  the  o^od  ef  the 
late  lord  Northington. 

My  lords,  I  have  heretofore  forborne,  froq[i 
the  great  love  and  affection  to  my  late  noble 
lord,  to  mention  what  were  the  real  motive^ 
that  induced. bia  grace  to  disinherit  hia  eldest 
nephew ;  and  wl^n  my  plea  and  anawer  to 
Chancery  were  to  be  argued,  T  particularly  re- 
quested of  the  counsel  to  abatain  from  any  re- 
flectiona  open  my  adveraaries,  which  the  na- 
ture of  theif  prosecutioua  too  much  deserved  ; 
and  grieved  1  am  now,  that  I  must  no  longer 
conceal  them.  For  aa  self-preservation  is  the 
first  law  of  nature,  and  as  I  am  more  and  more 
persecuted  in  my  fortune  and  my  fame,  and 
my  enemiea  hand  about  pocket- evidence  to  in- 
jure me  in  every  company,  and  with  double 
tongues  Uiey  sting  me  to  the  heart,  1  am  re- 
duM  to  the  aad  necessity  of  saying,  that  the 
late  duke  of  Kingston  waa  made  acquamted 
with  the  fatal  cruelty  with  which  Mr.  Evelyn 
Meadows  treated  an  unfortunate  lad  v,  who  waa 
aa  amiable  aa  ahe  was  virtuous  ancf  beautiful ; 
to  cover  which  offence,  he  moat  ungratefully 
and  falsely  declared,  that  be  broke  his  engage- 
menta  with  her  for  fearof  diaobligingibeduk^ 
which  he  has  oiUn  been  heard  to  say.  Tbia, 
with  his  cruelty  lo  his  sister  and  mother,  an^ 
an. attempt  to  quit  actual  service  in  the  late  war. 
highly  offended  the  duke;  and  it  would  be  dif- 
ficult for  biro,  or  bis  father,  to  boaat  of  the 
leaat  friendly  intercourse  with  his  graee  for  up- 
wards of  eighteen  years. 

My  lords,  in  a  dangerous  atate  of  health, 
when  my  life  waa  despaired  of,  I  received  a 
letter  from  my  solicitor,  acquainting  me,  that  if 
I  did  not  return  to  England  to  ^ut  in  an  an- 
awer to  the  bill  in  Chancery  within  twenlyr 
one  days,  I  should  have  receivers  put  into  my 
fstatea ;  and  aUo,  that  if  in  contempt  of  the 
indictment  I  did  not  return,  I  should  be  outr 
lawed.  It  clearly  appeared  to  ne,  my  lord% 
as  I  make  no  doubt  it  doea  to  your  lordships 
that  if  in  the  inclemency  of  the  weather  I  risked 
to  pass  the  Alps,  my  life  would  probably  be  en- 
dangered, and  the  family  would  immediately 
'  tne  real  estates,  and  if 


enter  into  possession  of  the  real  estates,  and  if 
female  fears  ahould  prevail,  that  I  f  boukl  be 
outlawed.  Thua  waa  1  to  be  deprived, of  life 
and  fortune  under  colour  of  law.  And  that  I 
might  not  return  to  these  peraecuting  aum- 
monses,  by  some  ludue  and  cruel  proMdinga 
my  credit  waa  atopped  by  my  banker  mr 
4,000/.  when  there  remained  an  open  account 
of  7Ji,000/.  and  at  that  instant  upwarda  of 
6,000/.  was  in  his  bands,  my  revenuea  being 
constantly  paid  into  his  shop  to  my  credit. 
Thus  was  1  commanded  to  return  home  at  the 
manifest  risk  of  my  Ufe,  and  at  the  aame  time 
every  art  uaed  to  deprive  me  of  the  means  of 
returning  for  my  jintifioation.  Cooadoua  of 
the  perfect  innocence  of  my  inientioo,  and  oon- 
vinoed  that  the  lawa  of  tbia  country  could  i^ 
be  80  inconaiatent  aa  to  authorise  an  act,  and 
then  defame  and  degrade  me  for  havii^  obeyed 
it,  I  left  Italy  at  the  hazard  of  my  Jife.  It  waa 
not  for  property  I  raMunftl}  but,lo  piota  my* 
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B^lf  an  fatynotirft^l^  wtyittio.  Onuit  iii6|  tov 
lords,  but  your  ^ood  opinkni,  slid  then  I  sbrna 
justified  in  the  innocence  of  my  itttentioo,  and 
3roa  can  deprive  me  of  notbin^  thai  I  vallie, 
«Ten  if  you  shonid  take  fh>m  mo  all  my 
worldly  possessions ;  for  I  fawre  rested  on  that 
•eat  where  the  poor  Mind  Befisarioa  is  said*  to 
have  asked  cKarit  v  of  every  pa^aenger,  after 
having^  conqnered  the  Gotht  and  Vandals, 
Africans  and  Persians ;  and  would  do  (he  same 
without  mnrmnring,  if  yon  wonfd  pronounqe 
me,  what  I  hope  your  lordships  wi#  cheerfully 
sabscribe  to — that  I  am  an  honourable  woman. 

Hy  lords,  yom*  late  brother,  the  trulv  ho- 
nonrabfo  doke  of  fi^ingston,  whose  life  was 
adorned  by  every  rirtue  and  every  grace,  does 
not  bfs  roost  respectable  character  ptead  my 
cause  and  prove  my  innocence  P 

My  lords,  the  evidence  of  the  fact  of  a  sup- 
poaed  clandtestine  marriage  with  Mr.  Hervey 
chepends  entirely  upon  the  testimony  of  Ann 
Cradock. 

I  am  persuaded  yom  loHships,  from  the 
manner  in  which  she  gave  her  evidence,  al- 
ready entertain  great  suspicions  of  the  veracity 
of  her  testimony.  She  pretends  to  speak  to 
a  marriage  ceremony  being  performed,  at 
which  she  was  not  asked  to  be  present,  nor  can 
sfae  assign  any  reason  for  her  being  there.—- 
She  relates  a  couduot  in  Mrs.  Hanmer,  who 
she  pretends  was  present  at  the  ceremony,  in- 
consistent with  a  real  marriage.  She  acknow- 
ledges that  she  was  in  or  about  London  during 
Cfae  iactitatlon  suit,  and .  that  Mr.  Hervey  ap- 
plieo  to  her  on  that  occasion ;  and  swears  that 
she  then  and  ever  had  a  perfect'  remembrance 
of  the  marriage,  and  was  ready  to  have  proved 
it,  had  she  been  called  upon,  and  n^ver  declar- 
ed to  any  penon  that  she  had  not  a  perfect 
menorjT  of  the  marriage,  and  that  she  never 
was  desired  either  to  give  or  with-hold  her  evi- 
dence; and  from  Mr.  Hervey 's  not  calling  on 
this  woman,  it  is  insinuated  he  abstained  from 
Cbe  proof  by  collusion  with  me.  ^)he  also 
«wears,  that  T  offbred  to  make  her  an  allow- 
ance of  iO  guiueas  a- year,  provided  she  would 
reside  in  either  of  the  three  counties  she  has 
mentioned,  but  acknowledges  she  has  received 
DO  allowance  from  me.  Can  your  lordships  be- 
lieve, that  if  1  could  have  been  weak  enough 
fo  have  instituted  the  suit,  with  a  eonviction  in 
Itay  own  mind  of  a  real  lawful  marriage  be- 
tween Mr.  Hervey  and  myself,  that  I  would 
not,  at  any  expence,  have  taken  care  to  have 
put  that  woman  out  of  the  way  P  But,  my 
lords,  V  trust  that  your  lordships  will  be  per- 
fectly satisfied,  that  i^reat  part  of  the  evidence 
of  this  woman  is  mad^  for  the  purpose  of  the 
prosecution.  Though  she  has  denied  she  has 
any  expectation  from  the  event,  or  ever  de- 
clared so,  yet  it  will  be  proved  to  your  lord- 
abips,  that  her  fmure  provision  (as  she  has  de- 
clared) depends  upon  it :  and  notwithstanding 
she  has  now  hruuc^ht  herself  up  to  swear  that 
ahe  beard  the  ceremony  of  marriage  perform- 
ed, yet  it  will  be  proved  that  she  bias  declared 
■ke  did  not  hear  it.     And  it  will  be  farther 
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proved  to  yonr  lordkhips,  that  Mr.  flervey  wa» 
extremely  aolicitoas  to  have  established  a  legal 
marrii^e  with  ine  for  the  purpose  mentioned 
by  Mr.  Hawkins,  and  that  this  woman  was  ac- 
tually applied  to,  and  declared  to  Mr.  Hervey^s 
solictor,  that  her  memory  was  impaired,  and 
that  she  had  not  any  recollection  of  it,  whick 
was  the  reason  why  she  was  not  called  as  a 
witness. 

itly  Ibrds,  if  she  is  thus  contradicted  in  th^se 
particulars,  and  appears  under  the  initnenoe  of 
expectations  from  this  event  of  the  prosecutMO^ 
your  lordships  will  not  credit  her  evidence, 
that  the  complete  ceremonj^  of  mUrriage  waa 
performed,  or  ahy  Other  particulars  which  rest 
upon  her  evidence. 

My  lords,  with  resptet  to  what  your  lord- 
ships  have  heard  from  the  witnesses,  of  mr 
desire  at  times  to  be  considered  as  the  wifa 
of  Mr.  Hervey,  your  lordshins  Ih  your  candour 
win  naturally  account  for  tbar  circnmstancei 
after  the  unrortdnate  conoeclion  that  bad  sub* 
aisted  between  us. 

My  lords,  I  call  God  Almighty,  the  searcher 
of  hearts,  to  witness  that  at  the  time  of  mT 
marriage  with  the  duke  of  Kingston,  I  had^ 
myself,  the  most  perfect  conviction  that  it  was 
lawful.  That  noble  duke,  to  whom  every  pas- 
sage of  my  life  had  been  disolosed,  and  whose 
aflection  for  me,  as  well  as  regard  for  his  owa 
honour,  would  never  have  suffered  him  to  have 
married  me,  had  he  not  as  well  as  nrf  self  re- 
ceived the  most  solemn  assurances  from  Dv. 
Collier,  that  the  sentence,  which  had  been  pro- 
nounced in  the  Ecclesiastical  Court,  was  ab- 
solutely final  and  conclusive,  and  that  I  was 
perfectly  at  liberty  to  marry  any  other  person. 
If  therefore  I  have  offended  against  the  letter 
of  the  act,  1  hare  so  offended  without  criminal 
intention.  Where  such  iutention  does  not  exist, 
your  lordships*  justice  and  humanity  will  tell 
Tou  there  can  be  no  crime ;  and  yonr  lordships, 
looking  on  my  distressed  situation  with  an  in- 
dulgent eye,  will  pity  me  as  an  unfdrtunata 
woman,  deceived  and  misled  by  erroneous  no- 
tioas  of  law,  of  the  ^Mropriety  of  wkiok  it  was 
impossibla  for  me  to  juage. 

My  kwds^  before  1  take  my  leave,  permit  ma 
to  express  my  warm  and  grateful  sense  of  Iba 
caadour  and  indnlffettoe  of  your  lordships,  wbioH 
have  given  me  the  firmest  coofldenca  that  I 
shall  not  be  deemed  criminal  by  your  lordships 
for  an  act,  in  which  T  had  not  tn^  least  suspicion 
tbat  there  was  any  thing  illegal  or  immoral* 

My  lords,  I  have  lost,  or  mislaid,  a  paper, 
where  I  had  put  together  my  ideas  to  pre- 
sent to  your  lordships.  The  purport  was  to 
tell  your  lordships,  that  my  advocate  Dr.  Col- 
lier, who  instituted  this  suit  of  jactitetion,  is 
now  in  a  danserous  state  of  health.  He 
has  had  two  pnysidans  to  attend  him,  hj  my 
order,  yesterday,  to  insist  and  order  his  at- 
tendance to  acquaint  your  lordships,  tbat  I 
acted  entirely  under  his  directions  ;  that  it  was 
bv  his  advice  I  married  his  grace  the  duke  of 
Kingston,  assuring  me  that  it  was  lawful ;  that 
he  had  the  honour  of  going  to  bis  grace  tha 
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archbisbop-of  Canterbury  to  obtaio  a  licence, 
and  to  explain  every  part  that  regarded  the 
cause;  that  his  CTace  was  so  just,  so  pious,  and 
ao  good  as  to  take  time  to  consider  whether  he 
vould  grant  us  a  special  licence  for  the  mar- 
riage. After  mature  consideration  and  consulta- 
tion with  great  and  honourable  persons  in  the 
law,  be  returned  the  license  to  Dr.  Collier, 
with  full  permission  for  our  marriage.  Dr. 
Collier  was  present  at  the  marriage  $  Dr.  Col- 
lier signed  the  register  of  St.  George's  church. 
Mr.  La  Roche  has  frequently  attended  the 
duke  of  Kingston  to  Dr.  Collier,  where  he 
lieard  him  consult  Ihe  doctor  if  the  marriage 
wopld  be  lawful,  he  said  it  would,  and  never 
could  be  controverted. 

Under  these  circumstances,  I  wished  to 
bring  my  advocate  forth  to  protect  me.  He, 
my  lords,  is  willing  to  make  an  aflSdavit,  to  he 
examined  by  the  enemy's  counsel,  to  submit  to 
any  thing  thai  your  lordships  can  command, 
'willing  to  justify  his  conduct;  but  he  has  had 
the  misfortune,  my  lords,  ever  since  the  latter 
«Dd  of  August,  or  the  first  week  in  Septemba, 
I  do  not  well  remember  which,  never  to  have 
been  in  bed.  I  apprehended,  from  seeing  him 
yesterday,  with  your  tordships' indulgence,  that 
he  had  the  saint  Anthony 's-nre:  but  my  phy- 
aicians,  who  have  been  with  him,  can  give  a 
better  account,  if  you  will  permit  them,  of  the 
atate  Of  his  health,  that  your  lordshiiM  may  not 
imagine  that  he  keeps  back,  or  that  lam  afraid 
to  produce  him.  If  it  is  not  to  avail  me  in  law, 
I  ask  no  favour:  but  I  petition  your  lordships, 
and  would  upon  my  knees,  that  you  will  hear 
the  evidence  that  he  will  give  to  the  justifica- 
tion of  my  honour,  though  it  does  not  avail  me 
in  law. 

My  lords,  I  do  request  that  Dr.  Collier  may 
be  examined  in  the  strictest  manner,  and  by 
ever^r  enemy  that  I  have  in  the  world.  My 
physicians  saw  him  last  night ;  and  they  can, 
previous  to  his  examination,  inform  your  lord* 
•hips  in  what  state  they  apprehend  him  to  be. 

Lord  Ravensmorth,  After  what  I  have  joat 
beard  from  the  prisoner  at  the  bar,  it  is  impoa- 
aible  not  to  feel  equally  with  the  rest  of  your 
Jordabipac  and,  my  lords,  what  came  last  ftom 
the  prisoner  at  the  bar  I  own  strikes  roe  with 
the  necessity  of  permission  being  given,  if  it 
could  be  done,  to  have  Dr.  Collier  exammed. 

f  Lord  Camden,  I  am  really,  my  lords,  at 
aome  loss  to  know,  upon  what  ground  it  is  your 
lordships  stand  at  this  moment  with  respect  to 
the  evidence  of  Dr.  Collier.  I  do  not  under- 
atand  yet,  that  Dr.  Collier  is  called  by  the 
prisoner  or  by  her  counsel.  I  do  not  yet  un- 
derstand, that  in  consideration  of  the  infirm 
atate  of  his  health,  the  prisoner  or  her  counsel 
do  require  from  your  lordships  any  specific 
particular  mode  of  examination,  by  which 
your  lordships  might  be  apprised  of  Ihe  sub- 
ftance  of  his  evidence.  J  understand  neither 
of  these  things  to  be  moved  to  your  lordships : 
if  they  were,  matter  of  debate  on  either  one  or 
ihe  other  roi^ht  probikbly  arises  and  then  thif 


is  not  the  place  for  your  lordships  to  enUr  iato 
a  consideration  of  it.  With  regard  to  the  casa 
itself,  which  the  noble  prisoner  has  made  for 
one  of  her  most  material  witnesses,  it  is  un- 
doubtedly such  as  would  touch  your  lordships 
with  a  proper  degree  of  compassion,  as  far  as 
the  justice  of  the  Court  can  go,  and  your 
feelings  are  able  to  indulge ;  beyond  that  it  is 
impossible,  let  your  lordships'  desire  be  what  it 
may :  for  you  to  transgress  the  law  of  the  land, 
or  to  ^  beyond  the  rules  prescribed  by  those 
laws,  IS  impossible.  A  witness  so  infilrm  that 
he  is  totolly  incapable  of  attendance!  your 
lordships,  it  you  are  to  lose  his  evidence,  will 
lament  the  want  of  it :  iustice  cannot  be  ao 
perfect  and  complete  without  the  examinatioa 
of  a  necessary  and  material  witness,  as  if  you 
had  it.  But  if  a  greater  evil  than  tliat  ahonl^ 
liap|)en  (and  it  has  freauently  happened  in  the 
course  of  causes),  whidi  is  death  itself,  which 
shuts  op  the  mouth  in  everlasting  silence,  if 
this  should  arrest  the  witness  before  he  could 
be  produced,  his  evidence  is  lost  for  ever.  If 
this  witness  should  by  his  infirmity  be  totally 
unable  to  attend  whilst  this  cause'laats,  I  am 
sorry  to  say  your  lordships  must  go  on  with- 
out him;  it  is  impossible  to  wait  until  that 
witness  can  be  produced.  While  the  cause 
lasts  (and  your  lordships  will  precipitate  no- 
thing in  the  course  of  justice)  if  he  can  be 
brought,  you  will  make  every  accommodation 
to  receive  him,  you  will  take  every  means  iu 
your  power  to  make  the  attendance  safe  and 
convenient  for  bim,  you  will  receive  him  ia 
any  part  of  the  cause,  even  at  the  last  moment 
before  it  is  concluded.  So  far  your  lordships 
may  go ;  beyond  that,  I  doubt,  you  cannot. 
But,  my  lords,  I  have  now  been  speaking  with- 
out a  question,  without  a  motion,  without  any 
thing  demanded  of  your  lordships  by  the  pn- 
soner  or  by  her  counsel. 

Lord  Ravcntworth.  t  would  beg  leave  to  put 
it  to  those  noble  lords  who  sit  upon  the  bench, 
whether  there  ever  was  an  instence  in  a  crimi- 
nal cause  of  a  witness  being  examined  otherwiss 
than  in  open  court? 

Lord  Camden.  The  noble  lord  is  pleased  to 
put  a  question  particularly  pointed  to  such  of 
your  lordships  aa  have  been  educated  m  the 
profession  of  the  law,  to  know,  '  whether 
any  instance  can  be  produced  where  a  wit- 
ness, not  attending  at  your  bar  to  he  exa- 
mined vivd  voce,  has  been  permitted  by  com- 
mission, by  dek^tion^  or  any  other  manner 
whatever,  to  give  his  evidence  out  of  court, 
so  that  that  evidence  so  given  out  of  court, 
might  be  reported  into  the  court,  and  stand  as 
evidence  on  the  trial  V  I  presume  that  is  the 
point,  in  which  .the  noble  lord  desires  to  know 
if  any  precedent  can  be  produced.  When  that 
question  is  asked,  and  the  answer  is  to  be  a 
negative,  your  lordships  easily  conceive  how 
much  the  modesty  of  the  answerer  is  to  be  af- 
fected, if  he  gives  a  full,  a  positive,  and  a  round 
negative  to  that  question.  I  therefore  heg  to 
be  understood  as  confining  the  ani»u'er  to  my 
own  knowledge.    Withia  the  course  of  my 
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own  pracdise  tod  experience,  I  never  did  know 
of  toch  an  instance;  I  never  have  to  the  best 
of  nay  memoTy  read  of  tuch  an  instance ;  I 
laever  heard  or  sach  an  instance :  I  speaic  in 
the  presenoeof  those  who  are  better  ?ened  in 
Ais  Kind  of  knowledee  than  myself;  I  speak 
before  the  law  of  the  land,  which  is  now  upon 
.  jronr  lordships  wool- sacks.  My  lords,  if  any 
■och  ease  occurs  to  them,  it  will  be  easy  for 
yooT  lordships  to  apply  to  them  ;  I  know  of  no 
oach ;  and  I  might  add  briefly  one  word  on  the 
•ubject,  I  hope  I  shall  never  see  soch  an  in- 
stance so  long  as  I  live  in  this  world.  What, 
my  lords !  to  give  np,  and  to  part  with,  that  no- 
ble privilege  in  the  mode  of  open  trial,  of  eza* 
minations  of  witnesses  vM  voce  at  year  bar, 
with  a  cross  eicamination  to  confront  tbem  in 
the  eye  of  the  world,  and  to  transfer  that  to  a 
|»rivate  chamber  on  a  few  written  interrogato- 
ries !  I  go  too  far  in  argning  the  point :  I 
Bever  knew  an  instence.  1  am  in  the  judg- 
ment of  the  House,  and  of  the  learned  judges 
that  hear  roe ;  if  there  ever  was  an  Instance, 
let  it  be  produced,  and  in  God's  name  let  jus- 
tice be  done. 

The  Lords  then  proceeded  to  hear  the  wit- 


Im  H.  S,  Mr.  Wallace,  you  may  proceed  to 
call  your  witnesses. 

Mr.  Wallace.  The  first  witaess  1  would  call 
is  Mr.  Berkley. 

Mr.  Berkley  sworn. 

Mr.  Berfcley.  My  lords,  what  knowledge  1 
bad  of  this  business  arose  from  my  being  at- 
torney to  lord  Bristol ;  and  I  must  leave  it  to 
^onr  lordships,  whether  I  ought  to  be  exa- 
mined as  being  attorney  for  lord  Bristol,  con- 
sblent  with  honour  to  myself  and  theduty  1 
owe  to  him. 

Mr.  Wallace.  I  know  the  delicacy  of  the  si- 
tuation of  an  attorney :  I  merely  call  Mr. 
Berkley  to  what  passed  between  him  and  Mrs. 
CradocK,  being  sent  to  get  her  to  attend  and 
]irove  the  marriai^e. 

Lord  Mansfield.  With  regard  to  the  de- 
murrer put  in  by  Mr.  Berkley  to  the  question 
that  is  ssked  him,  when  they  make  him  a  wit* 
ness,  they  subject  him  to  cross-examinations ; 
bat  the  point  is,  whether  he,  as  being  concerned 
as  solicitor  for  my  lord  Bristol,  can  demur  to 
the  question  put  to  him  to  know,  what  this 
woman  said  when  he  went  to  desire  her  to 
€ome  to  give  evidence  P  And  as  to  that,  there 
•eems  to  be  no  colour  to  the  demurrer ;  for  the 
protection  of  attorneys  is  as  to  what  is  revealed 
to  them  by  their  client,  in  order  to  take  their 
advice  or  instruction  with  regard  to  their  de- 
fence. This  is  no  secret  of  the  client,  but  is  to 
a  collateral  fact,  what  a  party  said  to  him  upon 
suck  an  applicatioB ;  and  it  has  been  otlen  de- 
termined, that  as  to  fact  an  attorney  or  counsel 
bas  no  privilege  to  with-hold  his  evidence,  if 
there  is  a  douM :  even  if  he  swean  to  an  answer 
in  Chancery  lie  cannot  protect  himself  from 
•iMariiig,  wbatber  that  is  liii  dient's  hand  or 
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not,  or  to  his  having  sworn  it,  or  the  execution 
of  a  deed :  it  does  not  come  within  the  objec- 
tion to  an  attorney  revealing  the  secrets  of  his 
client.  1  suppose  it  ii  only  mentioned  to  your' 
lordships  for  a  justification.  If  none  of  your 
lordships  are  of  a  different  optoioo,  it  will  save 
time,  and  the  witness  will  understand  it  to  be 
the  opinion  of  all  your  lordships. 

Examined  by  Mr.  Wallace.         % 

I  beg  to  know^  whether  you  ever  made  any 
application  to  Mrs.  Cradock  relative  to  her 
bemg  a  witoess  to  the  marriage  f — I  did. 

At  what  time?— It  was  after  my  lord  Bris- 
tol was  served  with  a  citation  to  Doctors 
Commons. 

For  what  purpose  did  you  apply  to  her  P— 
To  know,  what  she  knew  relative  to  the  mar- 
riage between  lord  Bristol  and  Miss  Chudleigh. 

What  answer  did  Mrs.  Cradock  give  to 
that?-7-My  lord  Bristol  was  present.  »liesaid 
she  was  very  old,  very  infirm,  and  the  transac- 
tion happened  many  years  ago,  and  she  could 
not  at  .that  distance  of  time  remember  any 
tbincr  of  the  matter :  upon  which  mv  lord  Bris- 
tol seemed  vastly  surpnzed,  and  said.  How  caa 
yon  say  so  ?  or  to  that  effect. 

Did  she  persist  in  not  remembering  any 
thing  of  the  transaotiou  ?— She  did,  and  said 
she  remembered  nothing  of  the  matter ;  and 
that  was  the  only  time  I  ever  saw  her.   * 

Mr.  Wallace.  My  lords,  I  shall  ask  Mr, 
Berkley  no  more  questions. 

By  Mr«  Attorney  GeneraL 

Were  you  sent  to  her  as  a  person  that  was 
present  at  the  marriage  ? — I  was  employed  in 
order  to  collect  evidence  from  different  people, 
whom  my  lord  Bristol  directed  me  to  go  to,  and 
other  people,  with  respect  to  the  marriage,  as 
his  lordship  wanted  to  have  a  divorce ;  and  ia 
that  way  I  saw  Mrs.  Cradock. 

Did  lord  Bristol  explain  his  want  of  a  divorce 
at  the  time  be  sent  yon  to  the  witoess? — The 
direction  l.had  from  my  lord  was  in  May  1768. 

Waa  it  at  that  time  tbat  my  lord  Bristol  told 
you  he  wanted  a  divorce  ? — It  was. 

What  you  have  sakl  was  after  the  citation  f 
— When  I  saw  the  witness,  as  well  an  I  re- 
member, it  was  afler  the  citation. 

Did  lord  Bristol  describe  the  witness  to  you 
as  present  at  the  marriage  ? — ^He  did.  My 
lorn  aaid,  that  she  could  prove  the  marria^. 

When  lord  •Bristol'  expressed  htmselr  sur- 
prized at  that  disappointment,  did  he  then  ex- 
press to  yon,  that  she  was  one  of  those  present 
at  the  marriage  ?-— I  do  not  know  that  my  lord 
did. 

Was  she  never  represented  to  von  as  a  per- 
son present  at  the  marriage  f— I  undentood, 
as  she  was  represented  to  me,  that  she  was  pre* 
sent  at  the  marriage.* 

Was  her  husband,  Mr.  Cradock,  ever  reprs- 
sented  as  being  present  at  that  marriage?-* 

■    *  ■  ".  ■  'f'»  '       ' 

•  See  Peake's  Law  of  Sfidenoe,  chap.  S, 
s.4,p.l8«. 
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Iftr.  Cradock  ha«  ofkn  told  me,  that  he  was 
not. 

The  qnestion  that  I  mean  to  pat  apon  that  ia, 
vhy  was  the  buabanU  called  who  was  not  pre- 
•ei^t  at  the  marriage,  aod  the  wife  not  called 
who  was  represented  to  be  present  at  the  mar- 
riage P — I  kpow  nothing  of  that ;  it  went  out 
of  my  hands  aflerwards  to  Doctors  Commons. 

Did  you  decline  that  part  of  the  bosiness  in 
respect  to  Doctors  Commons  P — I  apprehend , 
I  copld  not  act  tbere. 

.  Mr.  Wallace,     Are  yon  an  attorney  or  a 
proctor  Y^^BerkUy,  Ao  attoniey»  not  a  proctor. 
[Ordered  to  withdraw.] 

•  Mr.  Mansfield.  My  lords,  we  are  now  going 
to  call  Mrs.  Ann  Pritchard  to  contradict  part  of 
the  eridenoe  of  Ann  Cradock.  We  beg  the 
Clerk  may  read  the  part  alloded  to. 
.  The  Clerk  of  the  parliament  was  ordered  to 
lead  that  part  of  the  evidence ;  but  not  having 
taken  it  down,  Mr.  Gurney  was  ordered  to  pro- 

Sice  his  notes.  When  they  were  prodaced, 
e  part  alluded  to  ooald  not  be  founa ;  and 
Mr.  Jlaa{M<^  Addressed  himself  to  the  Lords 
4iup ;  This  witness,  Ann  Pritchard,  is  called  to 
contradict  Mrs.  Cradock.  In  the  first  place, 
In  prove  that  aba  has  told  this  Mrs.  Pritchard, 
that  abe  had  some  expectations  of  advantage 
from  this  prosecution ;  aod  likewise,  that  she 
did  tell  this  witness,  that  she  did  not  hear  any 
paft  of  the  ceremony  read  a|  the  time  when  ahe 
said  the  lady  at  the  bar  and  lord  Bristol  were 
married,  thongh  ahe  has  repeatedly  told  your 
lordships  that  she  had  no  view  of  advantage 
Ibom  this  cause,  and  that  she  had  heard  the 
irhole  of  the  ceremony  read. 

ilnn  Pritchard  sworn. 
Exammed  by  Mr.  Mantfield- 
.  Do  you  know  Mrs.  Cradock  P— Yes. 

Have  you  ever  had  any  oonTorsation  with 
Mra.  Cradock  concerning  the  reading  the  mar- 
fiage  ceremony  between  the  lady  at  the  bar  and 
lord  BristoH-*No,  I  never  had. 

Did  you  ever  hear  Mn.  Ccadook  say  any 
thing  concernhig  that  ceremony,  or  her  liaviog 
heara  it|  or  not  heard  it  P— Never,  before  she 
was  emunined. 

What  do  ypa  mean,  before  she  was  exa- 
mined P--Belbre  a  master  in  Chancery. 

When  waa  that  P— I  cannot  particularly  say 
the  time ;  it  waa  about  a  month  after  I  waa 
cnmined,  to  the  beat  of  my  knowledge. 

Wllen  were  yon  examined  P— I  cannot  parti- 
toUrly  aay  the  time  when  she  wss  examined. 

Caa.yottrscoUect  how  many  montha  agoP 
—I  cannot  indeed ;  it  might  be  a  year  and  a 
balfago. 

What  did  Mrs,  Cradock  sav  to  you  in  that 
noBversatioki,  which  she  had  with  y  on,  about  her 
having  heard  or  not  having  heardf  the  marriage 
ceremony  ?— She  related  her  examination  be- 
ion  the  master  in  Cjuaoery  conoerning  her 
gvaee's  marriage. 

fn  that  OMVfftation,  did  Mis.  Cradoek  sap 
whether  she  had  or  bad  not  heard  tbamairiage 


ceremony  read  ?-^I  never  heard  ber  relate  an  j 
thing  concerning  the  marriage  ceremony.  I 
understand  the  qiiestion  now :  I  did  not  before* 
She  told  me,  she  did  not  bear  the  marriage 
ceremony. 

X.  H.  S.  Let  tlie  last  qnestion  be  asked  over 
again. 

Whether  Mrs.  Cradock  did  or  did  not  say  to 
you,  Mrs.  Pritchard,  that  she  did  or  did  not 
hear  the  marriage  oerenoooy  read  ?— She  told 
me,  she  did  not  hear  the  marriage  ceremony 
read. 

Had  you  any  conversation  with  Mrs.  Cra- 
dock about  any  advantage  which  ahe  expected 
from  this  prosecution  P — 1  bad. 

What  did  Mrs.  Cradock  say  to  you  in  that 
conversation  P— She  told  me  ahe  was  to  be  pro- 
vided for,  but  in  what  manner  ahe  could  not 
say,  till  after  the  affair  was  over,  lest  it  should 
be  deemed  bribery. 

li\d  you  hear  any  thing  more  said  by  Mrs. 
Cradock  relating  to  that  suti^  P— Not  at  that 
time,  but  at  another  time  I  have. 

What  did  yon  hear  from  b^  at  tbe  other 
time  P — I  gave  her  an  invitation  to  come  to  aee 
me.  She  toliT  me,  it  would  not  suit  her  until 
this  affair  wss  over;  and.  then  if  she  should 
get  a  good  fortune,  she  might  come  and  live 
with.  me. 

Did  you  hear  from  Mrs.  Cradook  any  thing 
said  of  any  particular  provision  to  be  made  tor 
her,  or  any  place  to  be  gotP — Her  brother  ap- 
plied to  my  husband  at  the  Customhouse,  de- 
siring him  in  case  he  heard  of  a  vacancy  to  let 
him  know.  # 

Ati,  Gen.  This  is  not  evidence  in  the  ques- 
tion now  proposed.  I  know  nothing  of  what 
wiH  be  brought ;  but  this  is  not  evidence. 

Mr.  Mamfield.  Nothing  that  passes,  unless 
it  comes  home  to  Mrs.  Cradock,  wiU  be  evi- 
dence, to  be  sure.  The  witness  most  relate  it 
in  her  own  manner. 

Alt,  Gen.  1  object  to  the  witness  relating 
either  in  her  own  or  in  any  other  maoner  what- 
ever, a  conversation  to  which  Mrs.  Cradock  is 
not  a  party. 

Mr.  Jilansfield.  It  is  under  an  apprehension 
that  it  will  cume  to  Mrs.  Cradock,  or  it  would 
not  be  asked. 

Did  you  tell  to  Mrs.  Ctadodc  wkat  you 
beard  from  ber  busbaod  P— I  told  l%er  myeelf, 
tliat  her  brother  had  been  at  tbe  Custom- nocse 
to  desire  my  husband,  when  there  waa  a  %a- 
canoy  in  the  house,  to  let  him  know  of  it»  as 
Mr.  Meadowa  had  promised  to  get  him  a 
place. 

What  did  Mrs.  Cradock  say  to  yew  upcA 
your  teiling  her  thisP— :$be  had  never  heard 
any  thins  Aout  it 

Did  Mrs.  Cradook  say  any  thing  mnse  to 
yott  about  this  place  P-^-Her  aonwer  waa»  it 
was  more  than  ahe  knew,  bat  that  it  wonld  be 
equally  the  same. 

What  waameant  by  being  eqaaliy  theoasMf 
-^She  thought  her  bmlhee  waa  topBaeidefer 
her  Ml  of  i^  or  at  leastlnaUMr  f 
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By  Mr.  4itomty  General. 


How  long  hmwe  yoa  beoo  acfbaioted  wiCb 
Mrm.  Cradock  ? — Fife  yean. 

How  loog  with  the  priiODerf-T-Froai  the 
Sed  of  Fefamry  lest 

I  wbb  to  know  wbeUier  any  body  was  pve- 
aeet  at  any  of  the  eoafenations  wbicb  you  had 
with  Mn.  Cnidocky  byt  younelf  ?— No.. 

1  wish  you  would  tell  where  they  were?-* 
Once  at  a»y  owb  house  at  Mile-end. 

At  what  lime  Ww  tliat  eonrenatioB  bdd  u 
your  boose  at  Mile-eod  ? — It  was  on  a  Sindayi 
W 1  cannot  particalarly  tell  the  month. 

How  loDj^  ago  was  that  Sunday  P — ft  fro*  • 
wm  little  time  aOfr  she  had  been  subpsmaed. 

Do  yeu  knew  if  it  was  a  week«  or  more  lime, 
or  ks«»  afW  she  had  been  suhpspnacd  ?•— It 
flight  be  more  tiian  a  weokt  I  oMMiot  tell  far- 
Cicolarly. 

What  reason  hove  yoii  to  know,  that  it  was 
within  some  short  time  after  she  had  been  sob- 
fKnoaed?— As  we  were  ?ery  intimate  aoquain* 
laoeas,  she  oame  to  dine  with  me.  She  told 
Bse,  she  longed  to  tell  me  what  had  happened 
since  the  kst  time  she  saw  me. 
.  But  how  k)n([  was  thsft  last  tine  sbe  saw  yoa 
beforetbatUsttraie  that  she  came  to  yooagamr 
—I  cannot  pertMukrly  say. 

As  near  as  yoa  cvi  go:  was  it  n  fortnight  f 
—It  might  boa  qosrter  «f  a  year. 

Ha?e  yon  any  means  of  recollecting  within 
a  week  or  a  fortnight  of  the  time  of  her  ha?iog 
keen  examined  upon  the  sobpmnaP — I  cannot 
possibly  recottecty  as  not  expecting  ever  to  be 
called  npon. 

Does  your  intinuusy  conlioue  with  Mn. 
Cradock?— It  always  did»  until  she  has  been 
<on6oed  at  Mr.  Beaawaler's. 

Did  you  ever  mention  this  oonvenation  lo 
Ittrs.  Cradock,  since  the  time  it  happened  ?— 
No,  never* 

Will  you  give  an  ancoant  to  their  lordsbtpf 
of  the  whole  coovemtion  which  Mrs.CndoGk 
held  upon  the  sobject  of  that  marriage ;  whe- 
ther she  told  you  the  whole  story  of  the  mar- 
riage ?— She  told  me  a  great  deal  of  it:  I  do 
not  know  the  particulars. 

It  is  important,  that  you  should  recoUeet  as 
ma»y  particulars  as  you  can,  that  Mrs.  Cra- 
dock tokl  yoo  of  that  marriage.  What  parti- 
nnlara  did  Mrs.  Cradock  telf  yoo  of  that  mar- 
riage?—She  told  me  that  abe  had  been  exa- 
mined by  0  master  in  Chancery,  who  asked  her 
if  she  knew  of  the  marriage  between  Aoguatoo 
*  '  Herrey  and  Miss  Chudleigh  ?  They 
her  if  she  was  in  thechorch?  Shean- 


Mwd,  she  was.  They  asked  her  who  wae 
the  ebiireh?  She  tM  ihem,  herself,  Mr. 
ICerrin  and  Mrs.  Hanmsr.  J)my  asked  her, 
ifdbnbsMrd  thocemiMBy?  Shetiddhim,ehe 
did  not.  That  was  all  the  particolan  I  heard 
berrelBle. 


Bad 


,  DiA  the  ever  tell  yon  at  wlwl 
itw»r.pO(evcr« 


not  you  the  cnriosily  ysomelfto  eofnive 
■M  more  paiticntersf^l  had  net 


of  night 
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Was  any  body  present  at  the  conversatioi» 
about  the  reward  that  the  witnem  expected? 
-^No. 

At  what  time  was  that  conversation  had  ?— 
It  was  afWr  dinner,  it  might  be  at  two  o'ckwk 
on  the  Sunday;  it  was  summer-time  I  know, 
but  I  cannot  particularly  eay  the  month. 

W^s  it  the  same  Sunday  that  the  former 
conversation  passed  ?— No. 
.  Whether,  when  the  witnem  proposed,  on  her 
having  a  great  fortune  coming  to  her,  that 
she  sboald  live  with  Mrs.  Cradock,  or  Mrs. 
Cradock  live  with  her?— Mra.  Cradock  Uvo 
with  me. 

What  are  yoaf— In  a  Terr  creditable  sitoa* 
tioo,  and  a  pretty  fortune.    1  live  at  Mile.end. 

Do  yoo  carry  on  any  bosinem  at  filile-eod  f 
—No. 

Are  yoo  married  ?— Yes. 

Has  yoor  husband  any  bosiote?— Yes;  a 
place  in  the  Custom-boose. 

Lord  Otvnwnor.  What  do  you  mean  by  Mrs. 
Cradock's  being  confined  at  Mr.  Beaowater's  f 
'•-Ann  Pritekard,  1  went  to  enqoire  for  her :  • 
I  was  not  permitted  to  see  her. 

ByLoidDen^A. 
1  beg  lo  know  open  what  accoont  yoo  saw 
the  prisoner  in  Fehroaiy  last?<— By  an  invito* 

Did  yoo  see  the  prisoner  herself  at  thai 

DO?— I  did. 

What  passed  between  you  and  the  prisoner  f 
— I  cannot  particularly  reUteit;  nothing  ma- 
terial. 

Did  nothing  pan  relative  to  this  trial?-* 
Nothing. 

Did  nothing  pass  relative  to  the  converm* 
tions  between  you  and  Mrs.  Cradock? — I  do 
not  recollect  there  was. 

Lord  WrysmlA.  I  think  the  witnem  hm 
said,  that  Mrs.  Cradock  told  her  that  she  did 
not  hear  the  ceremony  read,  and  Mrs.  Cradock 
has  lihjBwise  told  yoor  h>rdships,  that  she  was 


present  when  the  ceremony  wss  read :  Ii 
oe  gUd  V>  ask  whether  Mrs.  Cradock  gave  any 
reason  for  not  having  beard  the  ceremony  ? 
whether,  that  she,  was  at  a  distance  in  the 
church,  or  the  clergyman  did  not  speak  looi 
enough  P— ^fin  Pritckard,  She  waa  at  too 
great  a  distance  in  the  church. 

Dokeof  Eidhnonil.  Did  Mrs.  Cradock  tell 
you,  that  she  had  in  her  examination  before 
the  master  In  Chancery  said,  that  she  did  not 
hear  the  ceremony  read?— Jnn  Pritchard. 
She  told  me,  she  did. 

"A  Lord.    The  counsel  may  produce  thai 
examination. 

Lord  Camden.  1  have  been  asking  the  some 
qoestion,  conceiving  it  would  give  li^t  to  yoor 
lordships,  if  it  could  be  produced.  I  find  that 
it  is  an  examination  de  iene  e$se.  Publication 
is  not  made^,  and  the  examinations  are  sealed 
up.     [The  witnem  was  ordered  to  withdraw.] 

Mr.  Wallace.  My  lords,  1  shall  call  wit- 
nesBSi  now  to  praro  the  eoosoltathm  of  Dr 
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Collier ;  and  T  shall  follow  that,  my  lorjs,  with 
a  proof  of  what  adfice  he  gave  to  tl)e  noble 
]ady  at  the  bar  and  the  duke  of  Kingston  in  the 
presence  of  a  witness  I  hare  to  pnkloce.  9il,y 
fords,  we  have  sent,  but  find  there  is  no  possi- 
bility of  bringing  Dr.  Collier,  or  he  should 
have  been  here.— We  will  now  call  Dr. 
Warren. 

Dr.  IFbrrCTi  sworn. 

Mr.  Wallace*  I  wjsh  Dr.  Warren  would  in- 
form your  lordships,  whether  he  has  lately  seen 
Dr.  Collier. 

!Dr.  Warren.  I  vi^ted  Dr.  Collier  yesterday, 
«bout  eight  o'clock  in  the  afternoon,  and  found 
him  very  ill  under  a  Tariety  of  complaints,  par- 
ticularly a  St.  Anthony's  fire  in  bis  head  and 
face,  by  which  one  side  of  it  was  so  much 
swelled,  that  the  eye  was  almost  closed  up. 
]t  appeared  to  me  that  he  could  not  venture  out 
Without  great  hazard. 

Attomey-Generdl.  I  beg  Dr.  Warren  may 
be  asked,  whether  he  thinks  Dr.  Collier's 
condition  such,  that  he  could  not  stir  out  with- 
out danger?— Dr.  Warren*  1  said  so,  my 
lords. 

Attorney  General.  What  sort  of  danger 
4o  you  mean,  when  you  speak  of  the  danger 
under  which  he  would  oomeout  P— Dr.  Warren. 
1  think  that  he  is  in  danger.  I  cannot  say 
that  it  would  certainly  kill  him,  but  it  would  be 
fery  imprudent  in  me  to  advise  him  to  come 
out  [Ordered  to  withdraw.] 

Mr.  Man^ld.  The  witness  now  intended  to 
tie  produced  to  your  lordships  is  Mr.  Laroche. 
The  purpose  for  which  he  is  to  be  produced  is 
to  tell  your  lordships,  that  he  saw  Dr.  Collier 
frequently  with  the  lady  at  the  bar  and  the 
late  duke  of  Kingston,  during  the  suit  in  the 
Ecclesiastical  Court;  that  he  has  himself  he^rd 
Dr.  Collier  assure  both  the  parties,  the  late 
duke  of  Kingston  and  the  lady  at  the  bar,  after 
that  fentenoe  in  the  Spiritoal  Court,  that  they 
vcre  perfectly  free  to  marry,  and  might  marry 
«By  cue  they  pleased. 

Mr.  Laroche  sworn. 

Mr.  Larcehe,  My  lords,  1  did  not  know, 
VDtil  within  these  few  minutes,  that  il  would 
be  necessary  to  call  me.  I  will  endeavour  to 
recollect  to  the  best  of  my  knowledge.  I  have 
jrot  some  memorandums  in  my  pocket,  and  I 
nope  I  may  be  at  liberty  to  refer  to  theoK 

jLord  mgh  Steward.  Are  thejr  in  your  own 
writmgP— -MroeAe.  A  copy  of  it,  and  it  has 
been  in  my  possession  ever  since  it  was  copied. 

A  Lord.  Copied  by  his  desire  P — Laroche. 
Tes,  from  my  own  notes,*  and  in  my  presence^ 
and  has  been  in  my  own  custoi^  ever  since. 

Examined  by  Mr.  Man^ld. 

Did  you  know  the  late  duke  of  Kington  f 
and  do  you  know  Dr.  Collier  P-^-Yes,  I  both 
knew  his  grace  the  duke  of  Kingston  and  Dr. 
CoUier. 

^  SceJDMv.  Peduaiy  3  Topi  Rip, 740. 


Were  you  present  at  the  marriage  of  the  lady 
at  the  bar  and  the  duke  of  Kingston  P — I  was. 

Was  Dr.  Collier  present  also  at  the  mar- 
riage P — He  was. 

Do  you  know,  that  Dr.  Collier  was  consulted 
by  the  lady  at  the  bar  and  the  duke  of  King-' 
ston,  while  the  suit  was  depending  in  tne 
Spiritual  Court  P— I  do  know,  that  I  nave  fre- 
quently walked  with  his  grace  the  doke  of 
Kingston  to  Doetors  Commons  in  a  morning  to 
Dr.  CoUier.  I  have  gone  also  with  the  duchess 
in  her  coach,  and  tne  doke  likewise,  to  Dr. 
Collier. 

Has  this  happened  frequently  P— Many 
times. 

•  Were  you  ever  present  with  Dr.  Collier  anif 
the  doke  of  Kingston  and  the  lad^  at  the  bar, 
after  that  sentence  had  been  given  in  that 
court  P — I  was  several  times  at  Dr.  Collier's 
chambers  after  the  suit  had  been  determined. 

Were  you  present  when  Dr.  Collier  gave  to 
the  laiTy  at  the  bar,  or  the  late  doke  of  King- 
ston, or  both  of  them,  any  opinion  concerning 
the  effect  of  that  sentence  P— 1  was  many  timee 
at  Dr.  Collier's  chambers,  and  in  conversatkMi 
I  have  beard  Dr.  Collier  tell  the  duke,  that  ho 
might  with  safety  marry  the  duchess  of  King- 
ston, Miss  Chudleigh  as  she  then  was. 

Have  you  heard  thai  opinion,  or  to  that  ef- 
fect, giveomore  than  once  P— I  cannot  be  exact : 
I  have  heard  it  said  from  Dr.  Collier  to  thfr 
dufce. 

Have  you  heard  that  said  also  in  the  presence 
of  the  lady  at  the  bar  by  Dr.  Collier  P— I  think 
I  have,  to  the  best  of  my  recollection.  I  went 
with  the  duke  of  Kingston,  I  breakfasted  with 
him,  as  well  as  I  can  recollect,  the  morning 
that  he  was  married :  we  then  agreed  to  dine 
together  at  the  Thatched-House  Tavern.  I 
weOt  into  the  city  with  his  grace  first  of  all  to 
Dr.  Collier's  to  get  the  licence.  Dr.  Collier, 
when  we  came  there,  was  not  at  home,  but  waa 
gone  to  bis  grace's  house  with  the  licence  in  his 
pocket. 

Mr.  Manxfield.  My  lords,  these  are  all  the 
questions  I  h|.ve  to  ask  Mr.  Laroche. 

'Mr.  Dtinatiig.  My  k>rds,  I  should  be  glad 
to  ask  Mr.  lArocbe,  what  the  occasion  was  of 
taking  these  o|Hnions  of  Dr.ColiierP  whether 
it  arose  about  any  donbt  entertained  by  the 
duke  or  the  lady,  or  both,  whether  thev  were 
at  liberty  to  marry  ^ ^-Laroche.  The  duke  eer- 
tainly  had  a  doubt  upon  his  breast,  until  the 
suit  of  jactitation  was  over.  In  consequence 
of  that  sentence,  at  the  decree  of  which  I  was 
present,  and  wbieh  declared  her  a  single  wo- 
I,  he  applied  to  Dr.  CoUier  to  know  whether 
to  go  on  that  might 
was  told.  No,  that 
ilogle  woman,  and  he  might  many 
her. 

Were  these  oonrersationi  pending  iho  snit, 
or  afler  the  suit  was  determined  P—Tba  last 
conversation  was  aflter  the  suit  was  over. 
Daring  tbe  time  of  the  suit,  1  hare  frequently, 
I  suppose  when  1  wu  in  toini  I  walKediive 


DNui,  neappiiea  io  i/r.  VfOUic 
there  was  any  thing  fortber  t 
impede  his  marriage  P  He^ 
she  was  a  ilngle  woman,  an 
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days  oot  of  tiz  into  the  dty  with  the  duke,  and 
Uieo  we  called  tbere  to  know  koir  the  suit 
went  00. 

Do  j^oo  recollect  how  lon^  the  aoit  had  been 
determined  before  the  marriage  with  the  duke 
of  KiogiUmr— 1  fhould  thiak,  to  the  best  of 
mv  recol]ectioo«*I  belie?e  within  three  weeka. 
There  were  14  dayi  to  mit  in  ao  appeal ;  the 
appeal  wae  rcToked,  and  I  belie?e  they  mar- 
ned  the  week  after. 

Did  ^le  duke's  doubt  continue  outil  the  day 
of  the  marriage? — He  had  no  doubt  after  lie 
had  applied  for  the  licence,  and  the  licence  had 
been  granted. 

What  was  the  occasion  of  the  cooTersation ' 
that  parsed  upon  the  morning  of  the  marriage 
between  the  dnke  and  Dr.  Collier  ?— There  was 
DO  conversation  upon  it,  as  I  remember,  be- 
tween them  upon  the  morning  of  the  mar- 
riage. 

nhen  did  Dr.  Collier  inform  the  duke,  that 
lie  might  marrv  ?— It  was,  I  believe,  after  the 
refocation  of  the  appeal;  but  it  was  after  the 
oenteoc^  was  obtained. 

Will  yon  be  so  good  as  to  fix  the  time  as 
nearly  as  yon  can,  when  both  these  cooTersa- 
tions  passed  between  Dr.  Collier  and  the  duke, 
and  I>r.  Collier  and  the  duchess? — ^As  for  as- 
certaining a  time,  1  cannot;  but  it  was  from 
the  meeting  of  the  parliament  in  the  month  of 
October  J 768.  If  1  remember  right,  it  waa 
the  beginning  of  the  sessions  of  parliament  be- 
ibre  last;  and  during  that  time  I  used  often  to 
walk  with  the  duke  to  Dr.  Collier's. 

How  many  daya  was  it  before  the  miirriage, 
if  I  am  mistaken  in  supposing  you  said  the  &y 
ofthemarriaf;e? — Jt  might  M  three  or  four 
days,  or  withm  a  week. 

Do  you  know  that  Dr.  Collier  had  been  in 
fact  informed,  that  there  had  been  a  marriage 
between  the  lady  and  Mr.  HerVey  ?r-l  know 
nothing  at  all  of  that. 

Were  you  yourself  informed  at  this  time  that 
there  had  been  in  fact  a  marriage  between  the 
lady  and  Mr.  Hervey?— I  nerer  knew  that 
there  had  been  a  marriage. 

Had  you  been  so  Informed,  was-  my  ques- 
tion?— From  hear- say,  and  nothins[  else.  I 
heard  there  was  a  suspicion  of  a  marriage,  and 
that  she  had  put  him  upon  the  proof  of  that 
marriage,  and  that  he  had  failed  in  his  proof. 

Had  you,  or  had  you  not,  been  ipformed  of 
the  marriage  bv  the  ladv  herself? — Nerer. 

Can  yon  enaole  their  lordships  to  judge,  what 
was  the  occasion  that  drew  the  duke  and  du- 
chess to  make  this  applicatioo  to  Dr.  Collier  so 
recently  before  the  marriage,  and  so  long  after 
the  sentence?— I  suppose,,  the  meaning  of  the 
duke's  going  there  was  to  ask  Dr.  Collier, 
who  hsd  the  whole  mansgement  of  the  af- 
fair, whether  he  conld  with  safety  marry  the 
duchess. 

Do  you  know  whether  auy  body  had  or  had 
iiot  suggested  a  doubt  upon  the'  subject?— 
There  had  been  a  doubt  before  the  sentence, 
hot  after  the  sentence  there  was  no  doubt ;  but 
atill  he  thougl^t  proper  to  ask  lum>  because 
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there  wae  an  appeal :  that  appeal  was  revoked; 
and  after  that  appeal  he  married. 
•  Mr.  Mantfiela.  If  your  lordships  will  per-' 
mit  me,  I  will  ask  one  question  of  Mr.  Laroohe« 
Whether  in  the  opinion  that  Dr.  Collier  gave  tm 
the  dnke  of  Kingston  in  his  hearinir.  Dr.  Col- 
lier founded  his  opinion  upon  the  effect  of  that 
sentence  which  had  passed  ?—larocAe.  He 
certainly  did,  in  my  conception  of  the  matter. 

Mr.  jDunning.  I  should  be  glail  to  know, 
whether  the  witness  meant  to  have  it  under'* 
stood  upon  what  Dr.  Collier  founded  his  opi-^ 
nion,  that  auch  a  marriage,  if  it  had  been  law- 
ful, could  be  set  aaide  by  those  proceedings  ?-. 
Laroche,  The  words  I  heard  were  these :  You 
may  safely  marry  Miss  Chudleigh,  my  lord» 
for  yon  neither  oflfend  against  the  Taws  of  God 


or 

Lord  Faucmbfidge.  After  this,  had  tbey^ 
any  doubt  that  they  might  lawfully  marry  ? — 
Ijaroehe,  After  the  sentence  pronounced  in  tho 
Ecclesiastical  Court,  1  am  firmly  of  opinion^ 
that  neither  of  them  had  a  doubt  as  to  the  ie« 
galityof  the  marriage. 

Mr.  Wallace.  My  lords,  I  have  many  wit- 
nesses to  prove  facts,  which  I  believe  will  be 
admitted  by  the  gentlemen  on  the  other  side, 
becaose  they  have  already  been  proved  in  soo- 
ther place:  they  are  such  as,  the  Isdy  at  the* 
bar  living  continually  in  the  state  of  a  single 
woman,  and  transacting  in  that  character  mat*^ 
ters  of  consequence  relative  to  property:  they 
ar^  already  contained  in  depositions  in  another 

See,  and  1  shall  offer  to  your  lordships  now^ 
it  sentence  which  has  been  pronounced  in 
Doctors'  Commons:  the  officer  swears  he 
brought  it  from  Doctors'  Commons.  Your 
lordshiiM  are  in  possession  of  it. 

Au.  Oen,  I  have  already  stated  to  your 
lordships  the  measure  which  was  observed  in 
giving  eridence  in  that  case  in  Doctors'  Com- 
mons, both  upon  one  side  and  the  other ;  and 
I  stated  the  measure  observed  upon  the  part  of 
the  prisoner  in  Doctors' Commons  to  be  that 
of  her  haying  given  evidence,  that  she  acted  sa 
a  single  woman  in  a  great  many  transactions. 

Mr.  Wallace,  Then,  my  lords,  I  call  no 
iBore  wittaesses. 

X.  H.  S.  Mr.  Solicitor  General,  you  will 
please  to  reply. 

Sol.  Gen.  My  lords,  the  custom  which  hai 
ivrevailed  in  trials  at  yonr  lordships'  bar,  autho- 
rizes the  counsel  on  the  part  of  the  prosecutioii 
to  obserre  upon  the  evidence  that  has  been  laid 
before  your  lordships,  and  to  apply  that  evi« 
dence  to  the  charge.  In  the  presetat  case^ 
wishing  to  discharge  my  duty  as  counsel  in  a 
public  prosecution  without  the  least  degree  of 
uoneoessary  seyerity,  or  occasioning  a  mo- 
mentary reflection  of  pain  to  the  adyerse  party 
who  stands  at  your  lordships'  bar ;  reflecting 
on  the  whole  course  of  the  evidence  that  has 
been  given ;  being  in  my  own  mind  so  clearly 
convinced  as  I  am,  that  the  evidence  offered  in 
support  of  the  prosecution  has  not  in  the  least 
degree  been  answered  by  any  evidcocethat  htf 
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Um  offtred  in  dcfeaes;  but  on  llie  eMtrary, 
tbat  the  natore  of  tlw  deienee  aMmpled  sop- 
p«rlB,  confiruM,  and  gives  eredit  to  the  charge ; 
1  find  nothing  on  whieli  I  could  with  propriety 
observe  in  this  period  of  the  bnsiness  at  Tonr 
lordships'  bar,  bat  the  speech  which  has  been 
Bade  by  the  prisoner  in  defence.  And 'I  trust, 
your  lordships  will  think  that  it  is  in  nO  degree 
abandoning  the  duty  I  owe  unto  the  credit  and 
weight  of  a  public  proaecution,  if  I  decline  en- 
tering into  observations,  in  reply  to  a  mere  ar- 
gumentative defence,  ofifered  to  your  lordships 
by  a  prisoner  in  person.  I  therefore  hope  that 
Your  lordships  will  think,  that  I  have  not  failed 
HI  my  duty,  in  declining  to  trouble  your  lord- 
ihips  any  farther  upon  this  matter. 

Mr.  Solicitor  General  having  finished  his 
repUcation  on  the  part  of  the  proseeotion,  the 
duchess  of  Kingston  was  ordered  from  tba  bar. 

The  House  was  then  adjourned  to  the 
Chamber  of  Parliament. 

The  Lords,  and  others,  retumad^  to  the 
Chamber  of  Parliament  in  the  customary 
order,  and  afier  some  time,  the  House  was 
acyoumed  again  into  Westminster- halL 

The  Peers  being  seated,  the  Lord  Higb 
Steward  in  his  chair,  and  the  House  resnmni, 
the  Seijeant  at  Atms  made  proclamation  fl>r 
nlence,  as  usual. 

JL  H,  S*  Your  lordships  have  heard  the 
evidencci  and  every  thing  tbat  baa  been  al- 
leged on  both  sides ;  and  you  have  also  beard 
the  opinion  of  the  learned  and  reverend  judges 
upon  the  questions  stated  to  them ;  and  the 
tolemnity  of  your  proceedings  requires  tbat 
your  lordshipa'  opinions  on  the  question  of 
Guilty,  or  Not  Guilty,  should  be  delifered  seve^ 
jrally  in  the  absence  of  tbo  prisoner,  beginning 
witn  the  junior  baron ;  and  that  the  prisoner 
flhould  afterwards  be  acquainted  with  the  result 
of  thos^  opinions  by  me.  Is  it  your  lordships* 
pleasure  to  proceed  now  to  give  your  opinioaa 
upon  the  question  of  Guilty  or  Not  Guilty  ? 

Jun-ds.  Ay,  ay. 

Then  the  Lord  High  Steward  stead  up  mi'- 
^vered,  and  beginning  with- tba  youngest  peer 
aaid, 

John  lord  Sundridge  (duke  oF  Argyle  in 
■edtland;)  what  says  your  lordship  ?  Is  the 
prisnner  Guilty  of  the  fdonv  whereof  she 
■tanda  indieted,  or  Not  Guilty  r 

Whereupon  John  lord  Sundridge,  standing 
up  in  his  place  uncovered,  and  laying  his  right 
hand  upon  his  breast,  answered.  Guilty,  upon 
my  honour. 

In  like  manner  the  several  lords  afleimem- 
titnad^  being  all  that  were  prcaent,  anawcred  as 
foUoweth: 

Henry  lord  Digby,  Charles  lord  Csmden, 
George  VenaUes  lord  Vernon,  Bdward  lord 
Beaulieu,  John  James  lord  Lovel  and  Holland, 
Thomas  lord  Pelhani,  Prederick  lord  Boston, 
Nathaniel  lord  Scaradale,  Richard  lord  Gras- 


▼eoor,  WUKam  lord  WTeombe,  Thomas  lord 
LytlelfoD,  William  lord  AfansfieM,  Hbratio  lord 
Walpole,  Thomas  lord  Hyde,  Vere  lord  Tere^ 
Wilham  lord  Ponsonby,  Andrew  tord  Archer, 
Henry  lord  Ravenswnrth,  Matthew  tord  Por- 
tescue^  Thomas  Bnice  lord  Brace,  £dward 
lord  Sandys,  George  lord  Edgeeumbe,  Henry 
Prederick  lord  Chedworth,  Francis  lord  Go« 
dolphin,  Thomas  ford  Kmg,  Robert  lord  Rom« 
ney,  Thomas  lord  Middleton,  Edmund  lord 
Boyle,  Charles  Sehaw  lord  Cathcart,  William 
lord  Craven,  John  lord  Clifton,  Efenry  lord 
Paget,  George  hird  WiMonghby  of  Pnrham, 
John  Peyto  lord  Willoughby  do  Broke,  George 
lord  de  Ferrars  of  Cherry,  George  Ibrd  Aber- 
gavenny, Prands  lord  Le  Hespencer.  Gniky, 
upon  my  honour. 

Charles  viscount  ftlaynard,  Thomas  viscount 
Wentworth,  George  viscount  Torrington,  Pre* 
derick  Tisoount  Bolingbroke  and  St.  John, 
Bavid  Tiscount  Stoitnont,  Thomas  viscounft 
Weymouth,  George  viscount  Townshend, 
•  RSebard  viscount  Say  and  Me,  Anthony  Jo- 
seph viscount  Montague,  Edwanf  vtsi»ttnt 
Bei«A»rd.    Guilty,  upon  mjf  heaHur. 

Wills  earl  of  Hilfeoorongh,  John  etrt  Speo- 
eer,  Jacob  earl  of  Radnor,  Robert  euf  of 
Northington,  Henry  eart  Pauconberg,  Henry 
earl  of  DarKngtob,  Philip  earl  of  Hanhrieke, 
Richard  Granville  earl  Temple,  William  earl 
Pitzwilliaro,  John  earl  of  Buckrogbamsbire, 
Geom  earl  Btrodke,  William  earl*  of  Harriog- 
ton,  TUomatf  eatf  t^f  Efikigham,  John  earl  of 
Ashburnhsm,  John  etrl'  WalUegrave,  Jbhtt 
earf  Ker,  Thomas  earl  of  Maedesfield,  Pbtlip 
earl  Stanhope,  Heni^  eati  of  Sussex,  Henesj^ 
eioi  of  Aylesfoul;  Oiailesearl  of  Tsnkerville, 
William  earl  of  Strafibrd,  BdweMi  earl  of  0t- 
ibrd  and  earl  Mortimer,  Ntel  eirl  of  Ros^Nffy, 
Hugh  HVime  earl  of  Hhrchmont,  John  earl  of 
Breadalbane,  Geoi|pe  earl*  of  Dalbonsie,  John 
earl  of  Loudoun,  John  earl  of  Galloway,  Jemea 
earl  of  Abereom,  George  James  earl  of  Chol- 
mondeley,  George  Bnssy  earl  of  Jersey, 
George  WiHnim*  earl  of  CoventiT,  William 
Henry  earl  of  Rochford,  Rtebard  Lomley  earl 
of  Scarborongbi  Other  earl  of  PIvmomh, 
Henry  earl  or  GflinriMipo^b,  Predertck  Au- 
gustus earl  of  Berkeleir,  mnry  earl  of  Don- 
caater,  Pkederick  earl  of  Carlisle,  William  Anne 
Hollea  earl  of  Essex,  John  earl  of  Sandwich, 
Sackville  earl  of  Thanet,  Georgia  earl  of  Win- 
Chelsea  and  Nottingham,  George  Harry  earl 
of  Stamford,  Basil  earl  of  Denbigh,  Hifinrvearl 
of  SuflbHc  and  B\erksfaire,  Praucis  earl  of  Htin- 
ttngdon,  Ed^rd  earl  of  Derby;  Guilty,  upon 
my  honour. 

Prancis  Seymour  earl  of  HeHfbrd,  lonl 
chamberfaun  of  the  houshold:  GnilQr,  npon 
my  honour. 

William  eari  Tribot,  brd  steward  of  the 
houshold.    Guilty,  upon  my  honour. 

Charier  Watson  marqma  of  Roddogham. 
Guilty,  upon  my  honour. 

Hugh  duke  of  Northumberland.  Guilty, 
upon  my  honour. 

Hcniy  Pienet  Frihamdnke  of  Newcastle; 
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Praocis  duke  of  Bridge  wafer,  John  Frede- 
rick duke  of  Dorset)  Jaoies  duke  of  Cbandoa, 
Geoige  dake  of  Manchester,  William  Henry 
Ca? eudisb  duke  of  Portland,  Alexander  duke 
of  Gordooy  Georgfe  diike  of  Marlborough,  Wil- 
liam dttke  of  Devonshire,  Harry  duke  of  Bol- 
loo,  George  duke  of  Si.  Albans,  Henry  duke 
of  Beaufort,  Aci||rastu8  Henrjr  duke  of  Grafton, 
Charles  duke  ofRicbmund.  Guilty,  upon  my 
booour. 

William  earl  of  Dartmootb,  lord  priry  seal. 
GuiUy,  npon  my  honour. 

GraoTille  Lereson  earl  Gower,  lord  president 
of  the  council.    Guilty,  upon  my  honour. 

His  roj^al  highness  Henry  Frederick  duke  of 
Cumberland  and  Stratbem.  Guilty,  upon  my 
JiOBOor. 

Then  tfane  Lord  Hiffh  Steward,  standing  un- 
covered at  the  chair,  laying  his  band  upon  his 
breast,  said, 

X.  H.  S.  Ht  lords,  I  am  of  opinion  that  the 
prioooer  is  Guilty,  upon  my  honour. 

X.  If.  S.  My  lords,  all  Tonr  lordships  bare 
Ibnod  (he  prisoner  Guihy  of  the  felony  whereof 
•he  stands  indicted,  one  lord  only  excepted ; 
isbo  said,  that  she  was  guilty — *  erroneously, 
but  not  ioteniionally  :*  is  it  vour  lordships*  plea- 
sure that  she  should  be  called  in  and  acquaint- 
ed therewith? — Lordt,  Ay,  ay. 

Proclamation  was  then  made  for  the  depaty- 
usher  of  the  black  rod  to  bring  her  grace  tbe 
duchess  of  Kingston  to  the  bar ;  which  wafe 
done.  Afterwards  proclamation  was  made  for 
silence,  as  usual. 

X.  If.  S,  Madam,  the  lords  hare  considered 
the  charge  and  evidence  brought  against  yon. 
And  bave  likewise  considered  of  every  thing 
which  you  have  alleered  in  your  defence ;  an<^ 
upon  the  whole  matter,  their  lordships  have 
foond  yoM  gniUy  of  tbe  telony  whereof  you 
•taad  indicted.  What  have  you  to  allege 
against  judgment  being  pronounced  upon  you? 

The  doebess  of  Kingston  delivered  a  paper, 
wherein  her  grace  prayed  tbe  beneAt  of  tbe 
peerage  according  to  tlie  statutes. 

Then  his  grace  the  Lord  High  Steward  ask- 
ed the  counsel  for  the  prosecution,  whether 
they  had  any  ol)jection  to  tbe  duchess's  claim 
of  the  benefit  of  the  peerage  ? 

Ait,  Gen.  My  briU,  not  expecting  to  be  call- 
•d  u|»on,  I  did  not  attend  to  the  ferro  of  words 
used  by  tbe  prisoner.  However,  I  understand, 
that  she  claims  ihe  benefit  of  tbe  stataUes ;  not 
eonfiuiog  herself,  1  auppose,  in  tbe  form  of  bar 
claim,  to  one  statute ;  bnt  alleging  herself  m 
be  a  peereMS,  ebiros  the  beneQt  of  both  ;  mean- 
ing to  insist,  thst  tbe  act,  which  exempts  women 
from  jotigHieni  of  death,  is  to  be  construed  with 
refenrnce  to  that,  which  allows  clergy  to  lords 
of  parhameat. 

*  Se«  foi.  19,  p.  6&9. 
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My  lords,  vpon  this  claim  I  suppose  two 
questions  will  naturally  arise ;  one,  whether  it 
be  competent  in  her  situation  to  claim  that 
judgment,  or  an  analogous  judgment  to  that, 
which  would  have  been  pronounc«Hl  upon  a  lord 
iu  parliament  convicted  of  tbe  like  (»ffence; 
the  other,  what  would  be  the  extent,  vr  |M>ssible 
extent  of  that  judgment  upon  a  lord  of  parlia- 
ment, so  convicted. 

My  lords,  I  speak  to  both  these  questions; 
because  I  conceive,  that,  without  aggravating 
tbe  offence,  I  may  fairly  assume,  that  all  tbe 
qualifications,  which  were  put  upon  it,  have 
been  fully  and  effectually  proved;  tbe  mar* 
riage ;  tne  issue  of  that  marriage ;  the  fraud 
upon  public  justice ;  the  additional  aggrava* 
tion,  that  it  was  no  less  a  surprize  u|>on  tbe 
duke  of  Kingston,  than  a  scandal  to  the  rest  oC 
the  world. 

This  being  the  true  state  of  tbe  case,  it  most 
occur  to  every  noble  lord's  mind,  that  the  laws 
of  this  country  would  be  considerably  disgraced, 
if  it  were  possible  to  state  to  such  a  court  such 
a  crime,  attended  with  all  its  circumstances  and 
qualifications,  as  an  object  of  perfect  impunity. 

In  this  point  of  view,  I  shall  uke  it  tor  cer- 
tain, that,  if  1  can  establish  in  the  judgment 
of  your  lordships  my  own  firm  persuasion, 
that  this  claim  to  avoid  judgment  of  death 
cannot  be  made  under  the  statute  of  Edward 
6,  or  with  any  reference  to  it,  but  must^esori 
to  tbe  act  of  William  and  Mary,  I  ahall  then 
bave  laid  before  your  lordships  that  opportu- 
nity, which  justice,  undoubtedly,  will  be  de- 
sirous to  lay  hold  on,  of  pronouncing  AJtidg- 
roeot  somewhat  more  adequate  to  tbe  offence  ; 
though  perhaps,  in  tbe  opinion  of  many,  far 
enough  from  adequate.  Or,  if,  contrary  to  my 
present  thoughts,  she  may  claim  any  benefit 
from  tbe  first  statute,  yet  the  act  of  Elizabeth 
will  enable  your  lordships  to  make  some  slight 
sstbfaction  to  the  hiw  for  so  enormous  a  viola- 
tion of  it. 

AJy  lords,  this  1  take  to  be  a  dear  propoBi<« 
tioo,  tliat,  from  tbe  bc^ning  of  time  to  this 
hour,  dergy  was  never  demandable  by  women. 
By  tbe  ancient  law  of  the  Jand  this  privilm 
was  so  favourably  used,  that  reading  was  sum- 
dent  proof  of  clergy :  and  all  were  taken  to 
be  clerks,  .who  lay  under  no  indispensable  im- 
pediment to  receive  orders.  This  rule  is  laid 
down  in. all  the  hooka.  Several  statutes,  nay 
the  Provincial  Constitution  of  1681,  adopt  the 
distinction  thus  made  between  persons  in  holy 
orders,  and  other  clerka,  or  lay  clerks.  But 
ivomen  were  under  this  indispensable  impedi- 
naent  Th^y  might  be  professed,  and  become 
religious  i  but  even  a  nnn  could  not  daim  this 
privilege.  This  is  proved  by  the  same  books  : 
and  lord  Hale  puts  tbe  esse  of  manalaogbter, 
where  tlie  husband  shall  have  his  dergy,  and 
tbe  wife  no  privilege.  The  statutes,  which 
exempt  women  from  judgment  of  death,  ex- 
pressly redte,  that  they  were  not  entitled  to  cler- 
gy ;  and  distinctlj^. provide  a  new  and  diffBrenC 
spedas  of  exemption. 
.    Having  rsmuMled  your  lordsbij^  of  tUo 
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cl^r  rale  io  the  law,  I  shall  take  np  the  ste- 
futes,  which  are  material  to  this  argament^  in 
their  order  of  time.  This  will  lead  me  to 
consider ;  first,  what  is  the  true  nature  and  ex- 
tent of  ihat  exemption  from  capital  punish - 
nent,  which  his  clergy  gi?es  to  a  lord  of  par- 
liament, by  the  first  of  Edward  the  6th,  and 
the  18th  of  Elizabeth  ;  secondly,  whether  the 
Slst  of  James,  or  the  third  and  fourth  of  Wil- 
liam and  Mary,  contain  any  reference  to  those 
other  laws. 

Iki  order  to  explain  the  true  effect  of  the  sta- 
tute of  Edward  the  6th,  f  shall  consider  the 
situation  in  which  the  peerage  stood  with  re- 
spect to  clergy  at  the  time  of  making  it  I  say, 
the  situation  of  the  peerage  as  to  clergy  ;  he- 
cause  it  will  not  be  doubted,  1  suppose,  that 
they  were  entitled  to  this  ?aluable  privilege  in 
common  with  others.  So  peculiar  and  cruel 
a  distinction  oould  not  ha?e  remained  io  oerfect 
filence  for  such  a  number  of  years,  rior,  if 
they  had  been  entitled  to  claim  it  upon  peculiar 
terms,  would  those  ha?e  been  nnnotioed.  Be- 
sides, if  there  be  no  evidence  of  such  a  privi- 
lege at  any  time,  how  can  it  be  claimed  now  f 

Although  the  allowance  of  clergy  was  setting 
aside  the  conviction  as  to  the  person  of  the  of- 
fender, his  ^oods  remained  forfeit,  and  the 
king  seized  his  lands  under  the  record.  By  the 
4th  of  Hen.  7,  c.  13,  it  was  to  be  allowed  but 
once ;  and  the  convict  was  to  be  branded  in 
open  court,  before  the  judge.  And  in  the  very 
year  of  the  statute  now  under  consideration,  a 
loBg  list  of  offences  was  deprived  of  it ;  and, 
even  where  it  remained,  slaverjr,  with  an  iron 
yoke,  was  inflicted  on  the  convict,  as  a  vaga- 
bond. 

It  was  thought  too  much  to  leave  the  lords 
of  parliament  exposed  to  those  cruel  and  shame  • 
ful  stigmata;  especially  in  cases,  where  they 
might  make  purgation  and  so  be  restored  to 
the  exercise  of  their  biffh  functions.  Nay,  in 
euch  instances  even  foifeiture  was  thought  too 
much.  It  was  also  conceived  by  their  lord- 
■liips,  that,  in  their  case,  capita!  punishment 
had  extended  too  far.  It  was  also  thought 
proper  to  deliver  a  lord  of  parliament  from  the 
necessity  of  proving  his  title  to  clergy  io  the 
ordinary  way.  Therefore  by  the  1  E.  6,  c. 
19,  §  14,  it  was  enacted,  **  That  in  alt  and 
every  case  and  cases,  where  ady  of  the  king's 
majesty's  subjecta  shall  and  may,"i/poo  his 
prayer,  have  the  privilege  of  clergy,  as  a  clerk 
convict,  that  may  make  purgation  ;  in  all  those 
eases  and  every  of  them,  and*  also  in  all  and 
ever^  case  and  cases  of  felony,  wherein  the 
privilege  and  benefit  of  clergy  ia  restrained, 
excepted,  or  taken  aw«y  by  this  statute  or  act 
(wilful  murder  and  poisoning  of  malice  pre- 
pensed only  excepted)  the  lord  and  lords  or  the 
parliament,  and  peer  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  shall,  by 
yirtue  of  this  present  act,  of  eommoo  grace, 
upon  his  or  their  request  or  prayer,  allMging 
that  he  i»a1ord  or  peer  of  this  realm,  and  clami- 
ing  the  benefit  of  this  act,  though  he  cannot 
vMd,  without  any  burning  in  the  band,  loss  of 


inheritance,. or  corruption  of  his  blood,  be  ad- 
jndged,  deemed,  taken,  and  used,  for  the  first 
time  only,  to  all  intents,  constructions,  and  pur- 
poses, as  a  clerk  convict,  and  shaH  be  in  case 
of  a  clerk  convict,  which  may  make  pur|;ation, 
without  any  further  or  other  benefit  or  privilege 
of  clergy  to  any  such  lord  or  peer  from  thence- 
forth at  any  time  afler  for  any  cause  to  be  al- 
lowed, adjudged,  or  admitted ;  any  law,  statote, 
ussge,  custom,  or  any  other  thin^  to  the  con- 
trary io  any  wise  notwithstandmg."  More 
shortly  thus — ^At  present,  men  prove  their  cler* 

S'  by  reading ;  and  must  forfeit,  and  be  brand - 
,  before  it  may  be  obtained.  For  the  future, 
all  cases,  where  any  of  the  king's  auhjecta  may 
now  obtain  privilege,  as  a  clerk  convict,  who  may 
make  purgation,  a  lord  of  parliament,  without 
reading,  burning  or  forfeiture,  shall  be  adjudg- 
ed and  used  as  a  clerk  convict,  who  warn  make 
purgation.  All  that  was  harsh  ia  the  law, 
was  taken  off  the  peerage  »  all  that  was  left 
was  privilei^.  The  trial  by  the  bishop  and  bis 
clerks  (which  differed  from  trial  by  peers,  no 
more  in  the  case  of  a  lord  than  of  a  commoner) 
was  not  substituted  in  the  place  of  legal  trial,  ^ 
but  superadded  to  it,  for  his  advantage.  Thia 
was  tlie  only  way,  which  had  then  been 
thought  of,  in  any  case,  to  avoid  judgnont  of 
death.  The  reason  of  the  thing,  and  the  ex- 
press letter  of  the  statute  unite  to  prove,  that, 
till  the  eighteenth  of  Elisabeth,  a  kird  of  par- 
liament, convicted  of  a  clergyable  crime,  and 
being  capable  of  purgatkm,  must  have  been 
deemed  and  treated  as  a  clerk  convict,  who 
might  make  purgatioo,  and  delivered  over  to 
the  ordinary  for  that  purpose. 

The  learned  and  laborious  Staunford,  our 
ablest  writer,  at  least  on  this  branch  of  the  law, 
treats  it  as  a  thing  without  question.  Fol.  130. 
"  A  k>rd  shall  have  privilege  of  clergy,  where 
a  common  person  shall  not  have  it.  He  ought 
to  make  purgation ;  and  if  so,  he  must  be  de- 
livered to  the  ordinary,  to  be  kept,  till  he  has 
made  his  purgation.  If  he  confesses,  abjures, 
or  ia  outlaw^,  he  cannot  have  the  benefit  of 
this  statute;  because  he  cannot  make  purga- 
tion." StaonfcMrd  flourished  when  thin  statute 
was  made ;  wrote  a  few  years  after;  and  died 
before  the  eighteenth  of  EUsabetb.  His  there- 
fore is  a  contemporary  exposition  of  it,  unen- 
tangled  with  the  casual  phrase  of  any  subse- 
quent act. 

Hale,  in  bis  second  volume,  fol.  376,  where 
he  seema  to  difier  from  Stanntord,  as  to  the  ex- 
tent of  the  statute,  agrees  with  him  as  to  the 
nature  of  the  privilege ;  which  he  calls  The 
Cleivy  Of  Noblemen.  At  one  ttm^,  judgea 
wouidDOt  deliver  clerks  to  the  ordinary,  who 
had  become  incapable  of  purgation,  by  coofea- 
sion  or  otherwise.  The  church  all^f^*  that 
nothing  done  before  an  nnlawflil  judge  wasauf- 
fidebt  to  sustain  their  process,  or  sentence. 
Whereupon  the  Artkuli  Cleri  [See  vol.  2,  p. 
131],  provided,  that  all  clerks  shall  be  delivered 
to  their  ordinaries.  But  they  were  delivered,  in 
the  instances  mentioned  by  Staunford,  o^ue 
purgatione/acieniA.    Now  the  case  put  iu  th* 
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statute  18,  where  any  man  may  haveihe  pri- 
Tilf>t(e  of  cleri^y,  as  a  derk  coavict  that  may 
make  pur^tiun.  AnH  a  k>ril  of  parliament,  be- 
iiigf  ID  the  same  predicament,  was  put  in  the  case 
of  a  clerk  convict  that  may  make  ptinjfatioa,  with- 
out reading  or  unileiiroini;  the  pains  which  at- 
tended a  commoner  under  those  circumstances. 
Staunford  therefore  thoii^^ht,  that  these  t-x- 
emptiona  did  not  reach  to  tlie  case,  where,  be- 
fore the  statute,  (here  could  be  no  purji^ation 
Ibr  any  man.  And  the  opinion  was  so  proba- 
ble, at  least,  that  a  very  eminent  lawyer,  of  un- 
exceptionable character,  in  the  time  of  the  {^reat 
rebellion,  actually  burnt  a  peer,  who  confessed. 
Hale  doubts;  especially  at  this  day,  when  de- 
IWery  to  the  ordinary  and  purgation  are  both 
taken  away  by  the  eii;hteenth  of  Elizabeth. 
It  is  not  obvious  what  differenee  that  makes. 
*'  I  think,"  says  he,  **  it  was  never  meant,  that 
a  peer  of  tlie  realm  should  be  put  to  read,  or 
be  burnt,  where  a  common  person  should  be 
put  to  bis  cler|;v."  Both  agree,  that  the  peer 
should  have  had  his  clergy,  and  have  been  de- 
liferedto  the  ordinary,  and  have  made  purga- 
tion, exempt  from  the  concomitant  penalties; 
in  aome  cases,  says  Staunford ;  in  all,  says 
Hale.  But  even  Hate  makes  no  doubt  of  peers 
betDg  liable  to  imprisonment. 

In  the  trial  of  lord  Warwick,  the  chief  jus* 
tice  lays  it  down,  that  (he  statute  of  Edward  6 
exempted  peers  from  the  penalties  of  burning, 
and  reiiealefl  the  statute  of  Henry  7,  as  to  so 
much.  Then  a  peer  was  liable  to  burning  be- 
fore ;  and  by  the  act  of  Henry  7,  which,  in 
terms,  puts  it  upon  persons  admitted  to  their 
clergy.  But  how  could  it  be  seriously  ar- 
gued, that  a  thing  so  anxiously  repealed  never 
existed  ?  I  have  consulted  on  this  occasion  as 
maay  books  as  I  could  think  of  referring  to  ; 
and  1  do  not  recollect  one,  which  supposes  a 
time  when  a  peer  had  not  the  benefit  of  bis 
clergy. 

Nothing,  it  must  be  confessed,  could  be 
more  unprincipled,  and  incongruous,  than  to 
suffer  the  truth  or  justice  of  a  conviction  at 
common  law  to  be  questioned  in  the  Ecclesias- 
tical Court.  But  the  church  had  not  then  lost 
its  hold  npoD  men's  minds;  nor  would,  pro- 
bably, ioT  some  ages,  but  for  its  own  glaring 
misconduct.  * 

The  trial  called  purgation,  as  it  was  had  in 
the  bishop's  court,  was  ^  ridiculous  mockery 
of  justice;  or  became  serious,  onlv  by  the  per- 
jury which  it  produced.  It  was  tberefore  abo- 
Jiabed.  But  simply  to  abolish  it  would  also 
have  cut  off  that  imprisonment,  which  followed 
a  conTiction  in  the  oishop's  court,  and  which 
0t  slionld  hare  been  presumed)  would  always 
follow  actual  guilt.  To  remedy  which,  it  was 
tbought  fit  to  give  the  court  authority  to  pu- 
insb  by  imprisonment  for  any  time  leas  than  a 
year.  This  was  proper  in  all  cases ;  but  par- 
ticularly so  in  the  cases  of  peers,  and  persons 
in  holy  orders,  who  were  not  liable  to  burning 
in  the  band.  It  was  therefore  enacted  by  the 
eighteenth  of  Elizabeth,  c.  7,  s.  8,  and  3, 
**That  e?ery  peraoii  and  |iersoDS,  which  at 


any  time,  after  thia  present  session  of  parlia- 
ment, shall  be  admiiN  d  and  allowed  to  have 
the  be!iefit  or  privfletre  of  his  or  their  clergy, 
shall  not  thereupon  he  delivered  to  the  ordi'* 
nary,  as  hath  been  accustomed ;  but,  after 
such  clergy  allowed,  and  hnrning  in  (be  ban! 
accordinif  to  the  .vtutute  in  that  bflialf  provided^ 
shall  ftirth^nth  be  enlarged,  hoH  delivered  oUt 
of  prison,  by  the  justices,  before  whom  sncb 
clergy  shall  be  granted,  that  cause  notwiih- 
atanding. 

**  Provided,  nevertheless,  and  be  it  also  en- 
acted, (hat  the  justices,  before  whom  such  al- 
lowance of  clergy  shall  be  had,  shall  and  mry, 
for  the  further  correction  of  such  persons,  to 
whom  such  clergy  shall  be  allowed,  detain 
ahd  keep  them  in  prison,  for  such  convenient 
time,  as  the  same  jus. ices  in  tbeir  discretion 
Hhall  think  convenient;  so  as  the  same  do  not 
exceed  one  year's  imprisonment ;  any  law  or 
usage,  heretofore  had  or  used  to  the  contrary 
notwithstanding." 

The  effect  of  these  words,  *  shall  forthwith  be 
enlarged  and  delivered  out  of  prison,  that  cause 
notwithstanding,', is  to *gi^<!  the  person  so  en- 
larged exactly  the  sanAe  state  and  condition 
which  he  would  have  obtained,  under  the  for'-' 
mer  dispensation  of  law,  by  going  through  the 
process  of  purgation,  and  so  being  delivered 
from  the  offence.  This  part  of  the  act  carries 
a  great  effect  upon  the  construction  of  the 
whole.  In  conversation,  I  have  heard  tbe< 
words,  <  after  burning  in  the  hand,'  supj^osed  to 
be  the  phrase,  upon  which  some  doubt  might 
turn,  whether  peers  are  include«l  in  the  act. 
But,  in  the  construction  of  such  a  statute,  it  is 
not  enough  to  find  a  phrase,  upon  which  soma 
doubt  might  turn.  It  \i  uu!d  be  fitter  for  tboae 
who  conceive  the  doubt,  to  procet^d  at  least  one 
step  further;  and  state,  to  what  extent  their 
doubt  goes.  Is  it  donbted,  whether  purgation 
be  taken  away  in  the  case  of  a  peer,  and  the 
peei*  be  restored  to  his  law  without  it  ?  Will 
any  ^fentleman  argue,  that,  at  tluK  day,  a. peer 
convicted  of  a  clergyable  crime,  shall  not  ba 
forthwith  enlarged;  but  must  be  delivered  to 
the  ordinary  to  make  his  purgation?  This 
point,  I  believe,  never  hjis,  nor  ever  will  be  ar- 
gued. If  he  is  not  to  undergo  purgation,  ^ua 
jure  is  he  exempt  P  Does  any  other  statute 
exempt  a  peer  from  his  purgation,  or.dlscbarge 
him  from  his  attainder,  nut  this  general  statnts 
of  the  eighteenth  of  Elizabeth  ;  which,  tn  Its 
large  phrase,  comprehends  every  body  f  I  pro- 
test 1  know  of  none.  Or,  does  this  statute 
exempt  any,  but  those,  who  shall  b«*  thereafter 
admitted  to  clergy }  The  words,  *  after  burning 
in  the  hand,'  do  not  roatce  an  essential  or  neces- 
sary article  in  the  description  of  (hej)ersons  to 
be  discharged ;  nor  create  any  term,  or  condi- 
tion, upon  which  the  discharge  is  to  obtain. 
The  description  of  the  persons  to  lie  discbarged 
is  absolved  in  these  words,  *  all  persona  .who 
shall  be  allowed  the  benefit  of  their  clergy/ 
They  are  to  be  discharge  absolutely.  ^  Bni 
when?  and  in  what  manner  P  Wlijr,  after  tba 
allowancs  of  derg/i  and  bombg  in  tbt  haiMi 
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*  accordiog  to  the  ttatote ;'  which  is  to  say,  io 
^he  cases  proTided  by  the  statute ;  of  which  the 
case  of  a  peer  is  not  ime. 

The  whole  consequence  is  no  tnore  than  this, 
that,  in  a  case  circumstanced  like  the  present, 
where  the  honour  of  the  law  and  the  purity  of 
maoaers  require  some  example  to  be  made, 

Jour  lordships  may  follow  the  bent  of  your 
iscrption,  by  resorting  to  the  last  clause  io 
the  I8tli  of  Elizabeth.  This  I  say,  upon  a 
supposition,  ibat  some  peer  stood  oouvictad  of 
the  like  oflTence,  with  similar  sK^gjafation  ;  or 
that,  upon  the  rest  of  the  argument,  it  will  be 
possible  to  give  fny  woman  the  benefit  of 
any  statute,  pari  raiione^  as  peers  have  the  be- 
nefit of  clergy,  under  the  first  of  Edward  6. 
But  I  hope  to  prove  soon,  that  it  is  impossible 
to  construe  the  subsequent  statute  in  that  man- 
ner. Consequently  there  will  be  due  to  this 
crime  a  very  different  sort  of  punisbmeot  than 
that  which  f  have  alluded  to. 

It  will  hardly  be  said,  that  these  statnles  re- 
late to  \iomen  of  any  condition.  The  exnres* 
sion  excludes  them  distinctly  enough.  If  that 
bad  lieen  more  general,  the  subject  matter  ex- 
cludes them  absolutely.  They  are  no  more 
clerks,  than  lords  of  parliament.  They  never 
underwent  purgation  ;  nor  were  delivered  to 
the  ordinary  ;  they  were  therefore  incapable  of 
receiving  these  privileges :  for  these  acts  were 
merely  to  regulate  an  old  right,  not  to  give  a 
new  one.  Both  the  statutes,  which  gave  them 
their  exemption,  recite  it  as  a  general  proposi- 
tion, that  women  were  not  entitled  to  cleii^y. 
Kor  have  I  even  seen  any  statute,  case,  or  book, 
wherein  any  condition  of  women  is  supposed 
exempt,  but  by  virtue  of  the  laws  I  shall  state 
presently.  It  remains  then  to  be  considered, 
whether  the  exemption  provided  by  tliose 
laws,  has  any  reference  to  the  sUtute  of  Ed- 
ward 6. 

The  first  slatate,  which  exempts  women  from 
capital  puniahment  in  any  case  of  felony  is  the 
twenty-first  of  James  1,  c.  6,  which  runs  thus: 
"  Whereaa,  by  the  laws  of  thia  realm,  the 
benefit  of  clergy  is  not  allowed  to  women  con- 
victed of  felony ;  by  reason  whereof  many 
If  omen  do  suffer  death  for  small  causes ;  be  it 
enacted  by  the  authority  of  this  present  par- 
liament, that  any  woman,  being  lawfully  con- 
victed by  her  confession,  or  by  the  verdict  of 
twelve  men,  of,  or  for  the  felonious  Uking  of 
any  money,  goods,  or  chattels  above  the  value 
of  twelve-pence,  and  under  the  valqe  of  ten 
ahillings ;  or  as  accessary  to  any  such  oflfence ; 
the  said  offence  being  no  burglary,  nor  robbery 
in  or  near  the  highway,  nor  the  felonious  taking 
of  any  money,  goods,  or  chattels,  from  the 

Eerson  of  anv  man  or  woman  privily,  without 
is  or  theu*  knowledge,  but  only  such  an  of- 
fence as  in  the  like  case  a  roan  might  have  hia 
clergy,  shall,  for  the  first  offence  be  branded, 
and  marked  in  the  hand,  upon  the  brawn  of  the 
left  thumb,  with  a  hot  burning  iron,  having  a 
roman  T  upon  the  said  iron ;  the  sakl  mark  to 
be  made  by  the  gaoler  openly,  in  the  Court, 
before  the  judge  s  and  alao  to  be  further  pu- 


nished by  imprisonment,  whipping,  ttockin^, 
or  sending  to  the  bouse  of  correction,  in  sacn 
sort,  manner,  and  form,  and  for  so  long  time 
(not  exceeding  the  space  of  one  whole  year)  an 
the  judge,  uidflres,  or  other  justices,  before 
whom  she  shall  be  so  convicted,  or  which  shall 
have  authority  in  the  cause,  shall,  in  their  dis- 
cretion, think  meet  accordiog  to  the  quality  of 
the  offence,  and  then  to  be  delivered  out  of 
prison  for  that  offence ;  any  law,  custom,  or 
usage  to  the  contrary  notwithsUnding." 

This  statute  at  least  exdudea  all  colour  of 
reference  to  the  first  of  Edward  0.  Any 
woman  convicted  of  grand  larceny  (if  It  be  but 
a  simple  felony,  clergyable  io  a  man)  shall  be 
burnt.  She  was  not  put  to  demand  benefit  of 
the  statute ;  to  pray  her  clergy  would  have 
been  too  absurd  ;  but,  the  larceny  being  stated 
in  the  record  to  be  committed  by  a  wotnan, 
judgment  was  forthwith  entered  of  burning, 
and  so  forth.  The  statute  is,  moreover,  con- 
fined to  such  larcenies,  where,  in  the  like  ca<7e, 
a  man  might  have  his  clergy.  I  take  notice 
of  these  words  at  present,  only  for  the  sake  of 
remarking  that,  in  this  statute,  at  least,  they 
roust  relate  to  the  quality  of  the  offence,  not  to 
the  condition  of  the  offender. 

My  lords,  the  only  sutute,  of  which  the  pri- 
soner can  claim  the  benefits  against  judgment 
of  death,  is  the  third  and  fourth  ot  William 
and  Mary,  c.  9,  a.  fi,  which  runa  in  these  words : 
"  And  whereas,  by  the  laws  of  this  realm, 
women  convicted  of  felony,  for  stealing  of 
goods  snd  chattels  of  the  value  of  ten  shilhngs, 
and  upwards,  and  for  other  felonies,  where  a 
man  is  to  have  the  benefit  of  his  clergy,  are  to 
sufi*er  death ;  be  it  therefore  enacted,  and  de- 
clared by  the  authority  aforesaid,  that,  where 
a  man,  being  convicted  of  any  felony,  for  which 
he  may  demand  the  benefit  of  his  clergy,  if  a 
woman  be  convicted  for  the  same  or  like  of- 
fence, upon  her  prayer  to  have  the  benefit  of 
thia  statute,  judgment  of  death  shall  not  be 
given  sgainst  her  upon  such  conviction;  or 
execution  awarded  upon  any  outlawry  for  such 
ofl*enoe ;  but  ahsll  suffer  the  same  punishment 
as  a  man  should  suffer  that  has  the  benefit  of 
his  clergy  allowed  him  in  the  like  caae  ;  that 
is  to  say,  shiJI  be  burnt  in  the  hand  by  the 
gaoler,  in  open  court,  and  be  further  kept  io 
prison  for  such  time  as  the  justices  in  their 
discretioo  shall  think  fit,  so  as  the  ssme  do  not 
exceed  one  year's  imprisonment."  Under 
this  act,  to  avokl  judgment  of  death,  the  pri- 
soner must  pray  the  benefit  of  this  statute. 

I  collect  from  conversation,  perhaps  too  idle 
to  be  referred  to,  that  the  argument  wilt  be  laid 
thus.  A  woman  convicted  of  a  felony  which 
would  be  clergyable  in  a  man,  shall  suffer  the 
same  punishment  as  a  man  would  iu  the  like 
caae,  that  is,  as  a  man  of  the  same  condition 
with  herself:  but  a  peer  would  suffer  no  pu- 
nishment :  tberefi>re  a  woman  of  that  condition 
shall  suffer  none. 

The  words,  *  in  the  like  case,*  must  mean  tlia 
same  here,  as  in  the  twenty-first  of  James,  *  con- 
victed of  the  like  offence.'  And  the  woidi  *  of 
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the  same  con^ion'  must  be  wbell  j  auperadd^d, 
if  tbey  are  ailinitled  at  all.  But  it  ia  impossi- 
ble to  coneeive,  that,  if  tbe  Jefpslatare  bad 
meant  to  create  so  important  a  distinction  be- 
tween different  orders  uf  witmen,  it  wooM  bave 
used  no  words  for  tbat  purpose.  Nor,  indeed, 
cao  sach  a  disttnctioo  be  so  created  by  any  ope- 
ration of  law. 

If,  in  faToorof  the  prisoner,  tbe  slightest  de- 
fjfree  of  panishment,  which  any  man  can  suffer 
in  tbe  lilcecase,  is  to  be  intended,  etery  woman 
'sroald  chtim  exemption  from  bnrDinfEC,  because 
Inferior  ecclesiastics  are  not  burnt ;  and  from 
forfeiture,  because  lords  of  parliameot  are 
neither  burnt  nor  forfeit.  But  thia  absurd  con* 
struction  happens  to  be  thrown  out  by  tbe  act 
itself,  which  ap|K>iuta  the  punishment,  it  means, 
to  be  burning  and  imprisonment.  The  statute 
therefore  will  not  soffer  it  to  be  understood, 
tbat  any  woman  convicted  of  any  felony,  shall 
suffer  no  other  punishment,  than  those  who,  it 
is  now  contended,  are  to  suffer  no  punishment 
at  all. 

Ul>on  these  ^frooods  I  submit  to  your  lord- 
ships, that  the  judgment  to  be  pronounced  upon 
every  woman,  of  whatever  quality  or  denomi- 
nation, is  that,  which  is  prescribed  by  tbe  third 
and  fourth  of  William  and  Mary  ;  and  that 
there  is  no  ground  or  warrant  of  law  to  insist, 
tbat  a  peeress  can  avoid  judgment  of  death 
upon  any  other  terms. 

My  lords,  the  whole  question  is  upon  burn- 
ing. The  imprisonment  is  the  same  either 
way.  Now,  if  there  be  prudence  or  propriety 
of  any  sort  in  establishing  such  an  exemption 
for  peeresses,  let  that  prudence  or  propriety  be 
atated,  where  by  tbe  constitution  of  this  coun- 
try such  an  application  ought  to  be  made,  to 
parliament,  if  the  parliament  should  think  fit 
to  create  new  privileges,  or  add  new  distinc- 
tions to  any  order  of  men,  or  women,  they 
are  competent  to  do  it.  But  it  would  be  as- 
suming too  much  for  any  court  of  justice. 
Your  lordships  sit  here  merely  as  a  court  of 
justice,  not  as  a  house  of  legislature.  To  do 
tbat  by  forced  and  arbitrary  interpretation  of 
law,  which  ought  only  to  be  done  by  act  of 
legislature,  is  too  much  enhancing  the  prero^- 
tive  of  tbe  judge ;  and  too  much  oontoundmg 
those  authorities,  which  ought  to  have  plainer 
marks  and  broader  limits  set  beCweea  them. 

Mr.  Wallace.  My  lords,  I  did  not  sappoae 
it  would  hare  fallen  to  my  share  to  give  your 
lordships  any  trouble  upon  Ibis  subject;  and 
therefore  f  have  not  yery  lately  looked  into  the 
statutes  which  have  been  mentioned ;  bat  I 
will  state  to  your  lordships  in  general,  what  I 
miderstand  to  be  the  privilege  of  peeressea  at 
this  day. 

By  the  SOth  Hen.  0,  chap.  9,  to  obviate 
doubts  which  had  arisen  upoo  Magna  Charta, 
peeressea  are  put  upon  a  footing  with  peers 
with  respect  to  trial  and  punishments  and  by  an 
equitable  construction,  peeresses  bv  titles  since 
created,  as  marchionewen  and  wooimt0Mi« 
are  withia  the  act. 


At  the  time  of  passing  the  set  of  Edward  tlM 
6th,  the  lorda  of  parliameot  are  nuettftiooetfy 
which  at  tbat  time  of  day  comprehended  Iho 
whole  peerage.  In  this  situation  were  peers  at 
the  time  of  passiog  tbe  sUtute  of  tbe  ] 8th  of 
Blisabeth,  which  statute  cannot  relate  to  them. 
Every  person,'  who  is  to  be  admKted  or  allowed 
to  have  the  benefit  or  privilege  of  clergy^ 
sbonhl  not  afler  burning  in  tbe  hand  be  deli* 
vered  to  the  ordinary,  as  has  been  cusiomary, 
but  may  be  detained  in  prison.  This  provisioa 
elearly  refers  to  the  situation  of  commoners,  ' 
and  not  of  peers :  it  refers  to  those  who  were 
at  the  time  of  making  the  act  liable ;  whereas 
peers  were  not  in  that  condition ;  they  were 
not  to  pray  their  clergy,  but  the  beoellt  of  thai 
act,  and  to  be  delivered  oat  without  burniog  in 
the  hand.  The  direction  given  by  tbe  act  is  to 
justices:  an  expression  never  applied,  1  be* 
lieve,  in  anjf  act  to  the  lords  io  iiarliameut  sit- 
ting in  their  judicial  capacity  as  a  crimiiMil 
court :  Che  justices  are  to  keep  such  persons  io 
prison  af\er  tbev  are  bomt  in  tbe  baud  ;  which 
IS  a  denMmstration  that  inferior  courts  are  al* 
hided  to;  and  it  is  under  this  statute  imprison* 
meot  is  inflicted  opon  |»ersons  intiiled  to  their 
clergy. 

At  the  time  of  passing  the  statate  of  the  9d 
and  4th  of  William  and  Mary,  peers  were 
exempt  from  burning  in  the  band  and  impri« 
sonmentin  clergyable  cases,  which  comnniners 
were  subject  to.  By  this  law  women  sre  put 
on  the  same  footing  with  men,  and  the  courts 
befbre  whom  they  are  tried  are  to  inflict  the 
same  punishment  as  they  are  authorized  to  do 
upon  men.  These  provisions  make  it,  in  my 
apprehension,  extremely  clear,  that  the  peer- 
esses were  intended  to  be  placed  in  the  same 
conditk>n  with  peera,  as  they  were  bv  Magna 
Charta,  explained  by  the  statute  of  Edward  the. 
6th.  Would  it  not  be  the  most  harsh  and  cruel 
interpretation,  if  the  act  waa  eren  doubtful,  to 
subj^Bt  a  peeress  to  a  punishment  for  tbe  same 
crime  which  her  husband  is  exempt  from  P  The 
conditions  of  persons  create  distinctions  in  the 
coDstrnction  of  laws;  hot  the  attempt  now 
made  is  to  coofound  all  ranks,  and  by  sup|)oseil 
literal  interpretation  to  in?  olve  one  of  your  lord- 
ships'  own  situation  in  the  punishment,  which 
the  legislature  has  been  so  anxious  to  extricate 
yoa  from. 

Mr.  Manifield.  Jt  is  not  till  this  moment 
that  I  had  any  apprehension  myself,  that  any 
qoettioa  of  this  sort  would  be  agitated  before 
your  lordriiips ;  and  therefore  I  can  only  speak 
of  the  several  statutes  referred  to  from  mv  ge« 
nerai  menoonr  of  them ;  but  I  apprehend  that 
the  constroctiOD  of  these  statutes  will  not,  can- 
not be  such  as  Is  now  contended  for  on  tbe  part 
of  tbe  prosecutor.  The  object  of  the  construe^ 
tion  wished  by  the  prosecutor  is  this :  that  the 
laws  of  thia  country  are  to  make  a  difference 
between  one  sex  and  the  other ;  that  they  ar^ 
now  at  thia  time  of  day  to  be  ao  determined  aa 
to  inflict  a  more  se? ere,  a  more  cruel  punish- 
ment upon  a  womao  than  on  a  man,  tfaoogh 
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Ibe  oflence  eommitked  be  the  tame.  Now, 
■oeb  a  coBitnietion  yoar  lordsbipt  woald  never 
•uAr,  nor  any  eoort  of  jottioe  lu  this  country 
woald  safer  to  take  place,  unless  there  should 
•omelbin^  be  found  in  the  law  wbidi  neces- 
•arily  requires  it :  and  taking  the  several  sta- 
tutes to|^etlier  relating  to  this  subject*  I  appre- 
hend your  kNrdahips  will  be  of  opinion,  that 
tXiese  statutes  do  not  only  not  require,  but  that 
they  esdude,snch  absuraity,  such  inhumanity. 
My  lords,  the  statute  upon  which  the  whole 
must  be  founded,  as  I  conceive,  is  that  of  the 
SOtb  of  kioff  Henry  the  6th,  which*  as  well  as 
I  recollect  from  my  memory,  is  ch.  11,  which 
first  provides  expressly,  though  1  believe  it  is 
considered  only  as  a  declaration  of  the  common 
few,  but  provides,  that  peeresses  should  be 
tried,  and,  if  I  recollect  the  words  rightly, 
ihouM  not  only  be  tried,  but  should  be  judged 
in  the  same  manner  as  peers :  and  remember- 
ing what  has  happened  upon  that  statute,  I 
must  nut  your  k>rdships  in  mind,  that  such  has 
been  tne  benignity  of  the  construction  upon  it, 
that  though  only  three  ranks  of  peeresses  are 
named,  it  has  been  clearly  held  in  construction 
to  extend  to  all.  The  three  that  are  mentioned, 
I  think,  are  duchesses,  countesses,  and  baron - 
esses.  The  construction  is,  that  it  extends  to 
marchionesses  and  viscountesses,  because  they 
are  iiititled  in  the  spirit  and  meaning  of  the  law 
to  the  aame  privilege  which  is  given  to  the 
other  ladies  by  name.  The  clear  result  and 
effect  of  this  statute  is,  to  say  in  general  terms, 
that  women  of  that  high  rank  should  be  tried 
and  should  be  judged  in  the  same  manner  as 
men.  The  terms  used  in  the  act  are  general. 
IVhoever  reads  that  law,  will  be  astonished  to 
bear  any  man  contending,  that  in  imposing 
judgment  upon  a  peeress,  your  lordships  are 
to  M  guided  by  a  different  rule  from  that  which 
you  woukl  follow  if  you  were  passing  jndg- 
ment  upon  a  peer.  The  next  statute  to  be 
considerad  after  this,  as  a  general  statute  upon 
the  sulyect,  is  that  of  the  3d  and  4th  of  king 
William  the  third.  Did  that  statute  mean, — 
were  the  legislators  that  made  it  so  forgetful  of 
.what  was  due  to  humanity,  and  to  themselves 
and  their  own  characters,  as  to  mean, — that  a 
distinction  in  punishment  should  prevail  be- 
tween one  sex  and  the  other,  to  the  prejudice 
of  that  which  isintitled  to  the.  greater  induU 
mice  and  oompasaionP  Most  certainly  not; 
beeauie  the  express  pruviswn  of  that  atatute  is, 
that  women  convicted  of  offences  intitled  to  the 
benefit  of  clergy  should  suffer  in  the  same 
manner  as  men  would  suffer  convicted  of  the 


My  kirds,  no  man,  who  can  read  that  sta- 
tute, and  reason  upon  it,  can  help  concluding 
that  it  wai  the  object  of  that  law  to  say,  that 
where  women  were  convicted  of  der^able  of- 
ftnces,  they  should  be  in  aa  good  a  situation  as 
men  who  were  convicted  of  the  like. 

My  lords,. taking  these  two  sUtutes  of  the 


giving  the  benefit  of  clergy  to  women,  I  should 
think  it  impossible  to  say,  |hat  peeresses  coo- 
victed  of  a  clergyable  offence  were  not  to  have 
precisely  the  same  privileges  as  peers  convicted 
of  such  offences. 

My  lords,  if  there  be  any  rule  of  construction 
in  the  law,  which  is  indisputable,  for  expound- 
ing statutes,  it  is  this  ;  that  statutes,  as  we  say, 
tn  pari  materia^  relating  to  one  subject;  are  to 
be  considered  as  one  law,  taken  and  interpreted 
together  as  throwing  light  one  upon  the  otlier : 
no  rule  of  construction  is  better  established. 
Follow  that  rule  of  construction  here.  Take 
first  the  general  law  for  the  trial  of  peeresses 
and  the  judgment  of  peeresses  in  the  same 
manner  aa  of  peers ;  then  take  the  general  law, 
giving  the  benefit  of  clergy  to  women  in  the 
same  manner  as  to  men ;  and  who  will  not  say, 
that  that  rule  of  construction  does  not  necessarily 
tend  to  put  both,  upon  the  rank  of  men  and 
women,  in  the  same  condition,  when  convicted 
of  the  same  species  of  offence  ?  But  what  are 
the  particular  acts  of  parliament,  which  have 
been  referred  to  as  requiring  a  different  con- 
struction ?  By  the  first  of  Edward  the  sixth,  it 
is  extremely  clear,  that  peers  are  not  to  undergo 
thp  ignominious  punishment  of  burning.  The 
statute  that  follows  that  of  Edward  the  sixth,  is 
the  18th  of  Elizabeth,  which  takes  away  the 
delivery  to  the  ordinary,  substitutes  burning  in 
its  place,  and  then  gives  a  power  to  imprison. 
Whoever  reads  that  act,  will  see  that  it  cer« 
tainly  was  confined  to  cases,  where  punish- 
ment was  to  be  infiicted.  by  justices  upon  per- 
sons of  an  ordinary  description,  not  persons  of 
the  rank  of  peers ;  and  the  statute  strictly  and 
clearly  relates  only  to  persons  so  haVing  clerffy 
allowed,  as  is  prescribed  by  that  statute :  and  if 
the  18th  of  Elizabeth  is  to  have  the  construc- 
tion which  is  contended  for,  I  understand  it 
must  have  effect  also  to  inflict  the  punishment 
of  burning  upon  peers.  So  much,  my  lords, 
for  the  statute  of  the  18th  of  Elizabeth.  The 
Slst  of  king  James  was  mentioned  as  first  in 
part  giving  cleigy  to  women :  the  Sd  and  4th 
of  king  William  the  third  is  mentioned  as  al- 
luding to  it.  It  does  so,  but  the  provisions  of 
the  3d  and  4th  of  king  William  the  third  are 
general,  that  is,  a  general  law  extending  the 
beoeflt  of  clergy  to  women  in  all  cases.  Now 
it  is  said  there,  that  they  shall  have  the  same 
punishment  as  men  ;  they  are  to  be  in  the  like 
situation  as  men.  •  Then  the  act  jg[oea  on  to  any, 
that  is  to  say,  burninff  and  imprisoning. 

My  lords,  what  is  the  fair  construction  of  this 
law  ?  Why,  that  women  shall  be  in  the  same 
situation  bs  men ;  and  where  men  are  of  sucb 
condition,  that  they  would  be  burnt  in  the 
hand,  that  they  would  be  liable  to  be  impri- 
soned, women  in  like  manner  should  be  subject 
to  buraing  in  the  hand,  and  should  be  subject 
to  imprisonment:  but  no  one  ever  heard,  that 
the  severe  part  of  a  law  inflicting  a  punish- 
ment should  be  extended  so  by  construction, 
where  it  was  not  so  expressed.  Now  you  must 
act  against  the  clear  provision  of  tnat  law, 
that  woknen  should  be  in  the  same  litqation  m 
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iBeo,  if  you  wer«  to  saj,  that  a  peeress  con* 
Ticted  of  a  clt>iyyable  ofieoce  should  either 
uadergro  the  piiaisbment  of  burning^,  or  the  pu- 
nish meat  of  itn prison raent.  No  ooe  can  say 
upon  the  statute  of  Edward  the  sixth,  that  they 
are  subject  to  either.  The  object  of  the  statute 
ofWiUiam  the  third  was  to  make  the  punish- 
meot  of  such  offenders  precisely  the  same  with 
regard  to  ooe  sex  as  the  other ;  and  the  true 
tptrit  and  ^reat  object  of  that  law  must  be  di- 
rectly acted  as^ainst,  if  a  peeress  was  to  be  put 
in  a  different  situation  from  that  of  a  peer,  and  to 
hare  a  more  severe  and  cruel  punishment  iuflict- 
eil  upon  her,  than  would  be  upon  him.  These  are 
the  only  f^eneral  observations  that  occur  to  me 
DOW  in  taking  the  whole  scope  of  the  law :  1 
therefore  submit  to  ^our  lordships,  that  the 
noble  lady  at  the  bar  is  enlillefi  to  the  benefit  of 
these  statutes. 

Attomejf  General.  My  lords,  concerning  the 

rwaX  which  is  now  depending  before  the  House, 
fairly  confess,  that,  when  your  lordships  first 
called  upon  me  to  give  my  reasons  why  judg- 
ment of  death  should  not  be  suspended  upon  the 
prater  of  the  prisoner,  made  in  the  manner  io 
which  that  prayer  was  conceived,  and  upon 
the  effects  and  consequences  of  allowing  her  the 
benefit  of  the  statute  in  a  more  regular  course, 
1  would  rather,  if  1  might,  have  been  excused 
from  laying  my  thoughts  before  your  lordships. 
I  had  heard  a  rumour,  that  men,  whose  learn- 
inij^  and  authority  1  greatly  reverence,  held  a 
different  opinion.  This  could  not  fail  to  raise 
much  distrust  of  ray  own  conclusions,  al- 
though I  had  thoroughly  considered  ^ the  sub- 
ject ;  and  although  I  never  read  any  proposi- 
tion with  more  per&ct  conviction  of  the  truth 
of  it,  since  I  learnt  to  read. 

My  lords,  Uiat  idea,  the  only  one  1  have  been 
able  to  form,  or  adopt,  is  now  very  much 
strengthened.  That  cloud,  which  came  over  it 
from  the  ru moored  prevalence  of  contrary  no- 
tion, is  very  much  removed.  Because,1f  there 
be  no  opinion  to  the  contrary,  but  what  is  to  be 
founded  on  the  argument  I  have  heard  to-day 
from  those  who  are  best  able  to  sustain  the  con- 
trary opinion,  1  am  perfectly  satisfied,  it  is  im- 
poestble  this  should  pa^s  m  a  point  of  law,  or  re- 
ceive the  sanction  of  your  lordsli  ips' concurrence. 
My  lorils,  whst  are  the  arguments  ?  First, 
it  is  utterly  inconceivable,  that  the  law  should 

5ut  such  difference  between  the  two  sexes. 
ly  lords,  if  the  subject  was  laid  by  for  a  mo- 
ment, only  to  make  a  handsome  compliment  to 
a  very  respectable  part  of  this  assembly,  which 
^e\\  deserves  all  the  attention  it  commands,  it 
itf  impossible  to  quarrel  with  a  turn  of  gallantry. 
But,  resuming  the  subject,  we  are  aU  agreed, 
that  the  law  did  actually  put  that  very  diffe- 
rence b«'tween  the  sexes  for  many  centuries. 
And  this  uncourtly  statute  of  Edward  the  sixth, 
proceeillnyc  upon  the  law  as  it  found  it,  did  not 
think  of  abolishing  the  distinction.  It  was 
quite  besiile  the  purpose  of  that  act,  which  did 
not  mean  to  qualify  the  severity  of  the  criminal 
bfr  to  general,  much  less  to  make  an  equal 


dittrlbotioa  of  it  among  the  aobjeet*  tt  lam. 
But,  taking  the  Jaw  as  it  stood,  it  wai  foaod  id« 
convenient,  incompatible,  and  aboeking  to  ren- 
son,  that  lords  of  parliament,  who  were  to  gire 
their  voices  upon  the  oiost  ardooua  afiairs  of  a 
great  empire,  should  do  so  under  apparent 
stigmata  and  circumstances  of  open  infamy. 
I  don*t  rely  on  the  gender  of  the  words,  but 
on  the  uurpoae  of  the  act.  Women  are  ex* 
eluded  by  both.  They  were  neither  liable  to 
the  stigmata,  nor  held  the  high  office  wliich 
made  them  intolerable.  Therefore  biabopei 
whom  the  S8th  and  SSnd  of  Henry  the  8th  had* 
at  that  time,  made  liable  to  the  whole  caae  of 
other  cterka  conrlct,  were  included^  women 
certainly  not  The  privilege  was  giren,  not  to 
the  peerage,  but  to  the  house  of  parliament,  to 
he  claimed  by  the  members  aa  such.  It  waa 
not  substantive;  but  an  ingrafmoent  on  the 
right  to  clergy,  which  women  never  had.  In 
truth,  [  have  not  beard  a  bint  from  the  coun- 
ael  on  the  other  aide  to  question  the  existence  of 
this  difference  down  to  the  thirti  and  fourth  of 
William  and  Mary,  upon  which  act  they  ha?o 
chiefly  relied  in  argument  They  lay  it  down, 
that  peers  conrict  of  clergyable  Crimea  are  ex* 
empt  from  all  poniahment,  not  being  within 
the  ISth  of  Elizabeth ;  that  peereiaet  are  to  be 
tried  and  judged  like  peon ;  that  the  Sd  and 
4th  of  William  and  Mary  puts  women  oonviel 
in  the  aame  condition  aa  men;  and  that  by 
some  tacit  reference  to  the  former  statotea, 
peeresses  convict  are  not  to  be  puniahed  at  aU. 

I  have  troubled  your  lordships  already  with 
my  reasons  for  thinking,  that  in  old  time,  peert 
enjoyed  the  benefit  of  clergy  in  oomuMu  with 
other  men,  and  u|M>n  the  same  terma ;  that  In 
the  4th  of  Henry  the  7th,  burning  waa  inflicted 
upon  them  aa  lay- clerks ;  that  the  atatute  of 
Edward  the  6th,  in  therery  moment  of  exempt- 
ing them  from  the  penaltiea  incurred  at  law  by 
conviction,  adjudges  them  clerks,  and  deliven 
them  for  purgation  in  the  bishop's  court;  that 
the  atatute  of  Elizabeth  delivers  all,  who  shall 
thereafler  be  admitted  to  clergy,  from  pui^ga- 
tion,  and  discharges  them,  subject  to  such  oor« 
rectiou  by  imprisonment  for  leas  than  a  year, 
aa  the  Court  ahall  think  fit. 

it  is  not  denied,  that  these  words,  in  their 
plain  and  natural  sense,  embrace  the  case  of 
peers.  But,  in  this  Context,  it  is  supposed  they  do 
not,  because  the  clerks  convict  are  to  be  dis- 
charged after  allowance  of  their  clergy,  and 
afUr  burning  in  the  hand  according  to  toe  sta- 
tute. This  last  provision,  they  say,  cannot 
refer  to  peers,  my,  one  learned  gentleman 
thought,  that,  if  it  should  be  construed  to  in- 
clude peers,  they  must,  by  force  of  these 
worda,  be  burnt  in  the  hand. 

1  cannot  follow  this  idea.  I  have  no  way  of 
conceiving,  how  an  act  which  inflicta,  or  rather 
reserves  a  penalty,  according'  to  the  law  aa  it 
then  stood,  can  lie  interpreted  to  create  a  new 
penalty  ;  or,  by  what  chain  of  reasoning  it  is 
concluiled,  that  where  all  cnnricta  are  to  be 
discharged  upon  the  allowance  of  clergy,  and 
auch  burning  as  the  law  directs,  those  are  net 


Digitized  by 


Googl( 


6S9] 


16  GEORGE  UL 


Trial  of  the  Dueheu  of  Kingston, 


[6*0 


to  l»e  dificbftrg^d  at  aH,  for  whom  the  law  haft 
not  directeil  4>tirniDg.  Suppoie  the  kiogf  ahouM 
panioo  the  huroing ;  it  was  thoag^bt,  in  lord 
Warwick's  case^  that  would  be  a  fieri'ecn  dia« 
chargpe.  BiifHkifr  wat  not  aubatituted  in  the 
place  of  par((atioo  :  that  waa  a  mere  alip  !  it  is 
contrary  to  tlie  history :  burniiifir  existed  before 
the  18ih  of  ENzabeth,  in  just  the  same  exlent 
as  after.  Imprisomntrnt,  at  the  discretion  of 
the  tefn|>oral  jmiKe,  was  the  substitute  for  pur- 
gatioa ;  and  is  extended  expressly  to  all,  who 
pre  disdiarged  froin  purgation.  Bnt  ft  seems 
too  late  to  ar^ue  this.  Was  it  not  expressly 
decided  in  the  case  of  8eaH  and  WiUiams, 
when  prohibition  %vent  to  stay  the  dqirivation 
of  a  parson,  who  had  been  convicted  of  man- 
slaugliter,  and  discharged  under  the  18tli  of 
Eiiisabf tb,  although  be  could  not  be  burnt  ? 
I'  Fin*  when  the  statute  says  after  bumrag,  it 
imports,  where  burning  ought  to  be ;  other- 
wise the  statute  would  do  no  izvkmI  to  clerks,  for 
whom  it  was  most  intended."  The  case  is 
re|w»rted  in  Hobart  The  statute  apeaks  uni- 
versally of  every  body,  those  who  were,  and 
thoae  who  were  not  liable  to  burning ;  and  dis- 
cbarges them  all,  after  allowance  of  clergy, 
and  burning  according  to  law,  as  it  had  stood 
Mitre ;  that  is,  *  reddendo  aingula  singulis.' 

The  neit  objection  is,  that  the  word  'justices' 
will  not  apply  to  your  lordships,  even  while 
yon  are  shtiog  merely  in  tha  characters  of 
judges.  Therefore  a  statute,  which  is  to  be 
executed  by  justices,  cannot  relate  to  a  peer, 
Who  is  not  tri»b{e  by  justices* 

Is  it  then  seriously  contended,  that  your 
lordships,  exercising' your  jnristliction  in*  the 
trial  of  a  peer,  will  not  do  all  the  same  acts  of 
justice,  whicb  juilges  mu«t  do  in  the  trial  of  a 
commi>ner  P  Upon  reading  many  acts  of  par* 
lianieni,  your  lordships  will  find,  either,  that 
you  have  no  jurisdiction  at  all,  or  that  you  must 
exercise  it  under  tbe  character  and  denomina- 
tion of  juatices.  The  aame  objection  might 
bare  been  made  to  lord  Perrers^a  execution  ;* 
the  aame  to  tbe  burning  a  peer  under  the  sta- 
tute of  Henry  the  7th.  By  the  word  *  justices' 
I  undersund,  in  our  law,  all  DMnner  of  officera 
ybo  are  entrusted  whh  the  administration  of 
justice.  9oSpel man  defines  the  word.  In  high 
antiquity,  the  name  went  to  tbe  greatest  subject 
Uk  this  country ;  for  I  toke  the  *  Justitaarius 
tatius  Aoglise'  to  have  been  above  the  *  SeooN- 
ohallus  regis.'  Your  lordships  therefore  will 
not  disdain  the  name ;  tor  you  sit  here  in  no 
higher  character  than  that,  which,  by  just  and 
natural  construction,  is  attrihuted  to  tbe  word 
'justices.'  Ttierefore,  if  no  better  objections 
can  be  raised  than  these,  I  apprehend  tbe 
words  of  the  statute  sufficiently  comprise  tbe 
peerage.  This  also  was  laid  down  in  the  trial 
of  k>rd  Warwick. 

But,  my  lords,  if  these  are  objections,  whi- 
ther do  they  fj^o  ?  Not  ouly  to  subvert  the  sta- 
tute of  Elizabeth,  in  this  most  reasonable  par- 
ticular of  giving  aome  convenient  correction, 

•  See  his  case,  vol.  19,  p,  885. 


m  the  atatete  ealb  it,  to  a  criiQJnal  found  ao 
Qpoo  reeord ;  but  to  restore  a  law,  which  has 
DOW  for  many  ages  been  understood  to  be  at  aa 
end ;  and  I  flatter  myself,  oonndering  the  ac- 
oouBt  which  tbe  books  all  give  of  it,  tnat  pur- 
gation is  at  an  end. 

But  I  am  called  npoa  to  look  at  tbe  seth  of 
H.  6,  c.  9.  Thia  was  a  mere  dechtralory  law  ; 
recitiiig  the  S9th  chapter  of  Magna  Cbarta, 
'  nullus  liber  homo,'  and  ao  forth,  and  a  very 
abaord  doubt,  whether '  homo'  included  both 
genders ;  and  declaring,  that  **  ladies  shall  lie 
put  to  answer,  and  judged  before  such  iudges 
and  peers"  (here  by  the  way  judges  and  peers 
are  aynonyoKHis)  **  as  peers  should  be."  But 
though,  by  Magna  Charta,  peeresses  were  to 
be  tried  by  their  peers,  as  other  women  were 
by  theirs,  there  the  prhrilege  ends.  All  were, 
upon  convictiiin,  to  receive  tbe  like  judgment 
and  execution :  and,  in  the  exemption  from 
death,  tbe  difference  was  not  hetween  the 
ranka,  but  the  sexes,  of  the  convicts.  ~  And  ao 
the  law  undoubtedly  continued,  notwtthatand- 
ing  this  statute. 

But  it  was  said,  that,  by  the  equity  of  this 
statute,  marohioneasca  and  viscountesses  were 
inchided,  though  not  named .  Thia  waa  to  give 
countenance  to  the  rule,  that  all  statutes  in  port 
maUrid  shall  be  construed  alike.  There  is 
great  good  sense  in  the  rule.  Marchionessea 
and  visoouotessea  were  clearly  within  the  law 
declared ;  and  consequently  withm  the  reason 
of  declaring  it :  therefore  dacbeaaes,  countesaes, 
and  baronesses  were,  by  a  sort  of  sy  oeohdocfae, 
pot  for  ay  peereaaea.  8o  where  a  privilege 
IS  saved  to  certain  denominations  of  people,  all 
others,  who  were  before  within  the  same  pri- 
vilegfc,  will  be  witliin  the  aaving,  if  there  be 
nothing  in  tbe  context  to  raise  a  distinction 
ngainat  them ;  particularly,  if  the  aaring  be 
only  declaratory,  and  not  a  positive  exception* 
Nay,  in  a  new  law,  things,  equally  within  the 
resaon  of  it,  have  been  oeroprised  in  it  b^  con* 
structioii.  Bnt  this  borders  upon  arbitrary: 
parliament  aeems  the  properest  judge  of  this 
reason.  If  peers,  disqualified  to  vote,  ahould 
claim  the  benefit  of  the  lat  of  Edward  the  6th» 
it  might  be  aigoed  with  some  plausibility,  that 
they  are  within  the  reaaon  of  tbe  act.  They 
are  so  certainly,  in  e? ery  point,  except  (hat  of 
voting ;  and  yet  I  should  think  it  too  mueh  to 
overlook  so  material  a  distinction  .made  by  the 
statute  itself.  But  if  women,  who  were  not 
concerned  in  any  part  of  the  subject  matter^ 
make  the  same  claim,  it  would  be  making  a 
pertectly  new  law  to  include  them.  Where 
then  is  the  parUas  mater Ue  between  the  act  of 
William  and  Mary,  for  exeuiptitig  women  from 
capital  punishment,  and  the  30th  of  Henry 
the  6ib,  which  liad  nothing  to  do  with  puuish- 
ment ;  or  the  1st  of  Edward  the  6th,  which 
had  nothing  to  do  with  women? 

I  did  propose  two  stsiutes  to  be  considered 
in  pari  maierU,  the  acts  of  Jamea  and  of 
William  and  Mary  ;  the  only  two  which  con* 
fer  upon  any  woman  any  exemption  from  oa- 
pttal  punishment.    1  fasYe  not  heard  it  denied 
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tlMtif  A  pmtm  had  stood  ooovitted  of  the 
crimes  jneotioDcd  in  the  first  set,  4|ie  ^lODish- 
i^eni  there  spceified  oiust  hate  eosueU.  This 
fixes  the  sense  of  these  words,  *  in  the  like  esse.' 
1  an  possessed  tbereforoi  of  this  {pround«  that 
the  sot  of  Edwsrd  the  6th  did  not  touch  the 
difference  pvt  by  the  law  of  clergy  hetireen 
ihe  sexes  ;  nor  that  of  Janies  maCe  sny  dif- 
iBreace  as  to  the^iosUty  of  the  offender*  We 
fto  entirely  npon  the  act  of  William  and  Mary. 
It  is  inaceEirale  to  say,  this  act  pots  women 
into  the  ssme  condition  'with  men  ;  and  stUI 
«iore,  with  men  of  the  ssme  qoslity  respec- 
lirdy.  There  is  nothing  in  it  about  the  condi  - 
lien  of  the  person.  Where  a  msn>  convict  of 
any  felony,  hss  clergy,  a  woman,  oonrict  of  the 
like  offence,  shall  not  have  judgment  of  death, 
^iit  suffer  the  same  punishment  as  a  man  woald 
suffer,  with  elergy,  in  the  like  case.  These 
wonls  refer  sltogether  to  the  quality  of  the  of- 
fence. That  very  crime,  which  in  one  record, 
applied  to  a  man,  infers  judgment  of  destb, 
avoidable  by  his  claim  of  clergy,  applied  in 
another  to  a  woosan,  infers  the  specinc  judg- 
ment prescribed  by  the  act.  Nor  are  the  two 
smzes  put  into  the  same  condition,  even  as  to 
nnnishment  All  women  avoided  judgment  of 
death ;  not  so  of  aU  men.  Some  were  indis« 
pensably  iDcatmble  of  holy  orders :  such  can- 
not have  their  clergy  at  this  day ;  nor  had  any 
elhcf  exemption  from  death  before  the  5th  of 
Aanet  Some  coukl  not  prove  their  title  to 
nierigy  by. reading.  Blen  could  haTo  their 
cki|ry  but  once:  women  the  benefit  of  this 
statute  iQtia  quotietf  till  a  subsequent  act  aher- 
4i  the  law  in  this  respect. 

Siiil  i^ss  can  the  words  be  twisted  to  create  a  ■ 
ilidecvdce  as  to  the  rank  of  the  offender;  It  is 
Imtak  says  a  learned  gentleman,  to  out  the  se* 
sosat  eooMruction  upon  an  act  or  this  sort. 
The  atsl  is  not  penal.  But  the  snorter  answer 
is|  there  are  not  two  eslistriMtions  to  chiise  be- 
•wecBu  if  the  phrase  had  been  left  general, 
<  the  same  punisbmenLas  a  nan  should  suffer 
.Ibat  had  h«  elergy  in  the  like  esse,'  it  nfight 
kofvabdiw  thought  encertain  what  that  puoisfa- 
■MM  slisAl  be;  becsnse  diflerent  orders  of 
wan  #ere  liable  to  different  measure  of  punish- 
nrtnt  m  the  like  case ;  the  bulk  of  men  to  fbr- 
ftiinve^  bnrnisg,  and  discretionary  imprison- 
inferierecelesiastice  to  forfeiture  and  im- 
it ;  lOi'ds  of  parliamentto  imprisonment 
anigr.  In  soeh  a  text  there  might  have  been 
laeiB  ts  coBlend  for  a  favourable  constrnction ; 
mmI  yc^  even  then,  I  should  have  thought  that 
Ike  HRos*re  of  punishment  allotied  to  the  bulk 
•f  InaaliisMv  undki^ngtttshed  by  peenlmr  prtf- 
sileges^  mnst  have  been  deemed  the  meaning 
9$  the  legiaialure.  Bat  whatever  might  have 
fcaen  the  constrnction  of  such  a  text,  it  must 
hnfva  appliedequally  to  all  women.  They  conh^ 
BiSfc  have  been  classed  in  ^asts,  according  to  the 
conditio*  of  their  respective  husliandt;  the 
leiferof  a  l^d  of  parliament  to  be  imprisoned ; 
of  an'  inferior  ee^esisstic  to^be  imprisoned  and 
la  Ibvfeit ;  of  otiier  men  lo  be  imprisoned,  to 
M^andbebnnt    Thastntalahosraverfaas 
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pufas  cod  to  all  qqestioa,  by  stnting  exprsaslr 
the  very  measure  of  punishueut  alToUed  to  all 
women. 

Burnt  in  the  hand  In  open  eoort,it  is  said^ 
shall  not  apply  to  peeresses,  because  they  were 
never  liable  to  be  burnt  at  all.  The  position  ia 
true,  not  of  peereaMS  alone,  but  of  all  Borneo. 
But  tbev  were  liable  toJudgnMot  of  death ;  lor 
which  this  alighter  piuishment  wak  a  desirahKa 
commutation. 

My  lords,  if  thde  be  any  thing,  in  the  na- 
ture of  the  punwhment,  unreasonable,  or  im- 
proper to  be  applied  to  women  in  genera^  or  lo 
noUeworoen  in  particular,  let  the  mstter  Soma 
before  parliament.  It  is  a  legMative  consi«le- 
ration,  and  parliament  will  entertain  it  accord- 
ing to  the  exIWt  of  the  principle,  which  oer« 
Uinly  will  apply  to  numy  noblewonien  of  nuieh 
higher  rank  than  some  peeresses,  who,  as  the 
law  now  standSt  are  UaUe  to  that  pttnisbment. 
So,  I  thinks  they  ought  to  reibatB.  Guilt  levels 
rank*  A  noblewomMH  covered  with  the  igno- 
miny of  such  a  convwtiony  cannot  forfeit  less 
than  her  estimation. 

Milords,  the  onljrqaestion  is  this:  haaaily 
positiva  law  |[raoted  the  exemption  ndw  de- 
manded, to  wind  up  such  a  record  as  this  with 
rfect  imponjl^,  a  ridiculous  disgrace  to  pnb- 
justiceP  Has  this  been  doae  in  express 
terms  $  or  in  terms,  whoie  nccessaiy  constma- 
tion  amoonts  to  exprem  F 

My  lords»  irbea  I  have  qualified  the  quea- 
tion  m  that  minneri  I  have  gone  to  the  vergn 
of  judicial  smhority.  And  I  do  desire  to  press 
this  upon  your  lordships  td  an  ttoiverad 
maxim :  no  more  dangerous  idea  can  creep 
ipto  the  mind  of  a  judge,  than  the  imsgiaa* 
tion  that  be  is  wiser  than  the  law.  I  confiaa 
this  to  no  judge,  whatever  be  his  denomini- 
tion,.  but  extend  it  to  all.  And,  speskihff  ii  the 
bar  of  an  finghsh  court  of  justice,  I  make  Snra 
of  your  lordships*  lipprobation,  wbte  I  con}« 
prize  even  your  brdsUps^  sitting  in  WHt- 
minster-hall.  It  is  a  grieTous  example  to 
other  judges.  If  your  lordships  asstonle  this, 
sitting  in  judgment,  why  not  the  Kiog's- 
bench  ?  Why  not  commissioners  of  Oyer  aM 
Termroer  P  If  they  do  so,  why  not  the  Qoarter 
seesions  ?  Ingenioni  men  may  strahi  the  law 
Tery  far— but,  to  pervert  it— to  n^w  model  it-^ 
the  genius  of  our  constitution  says,  judges 
have  no  such  authority^  nor  shbll  pnaome  tk» 
exercise  it. 

The  Lor((jB  tW  ai^ounied  to  the  Chamb^ 
of  Parliament}*  and,  afler  some  time  passed 

*  Die  Lnnes,  9i  Aprilis^  1776. 

Ordered  by  the  Lords  spirituiil  and  tempoifiU 
in  parliament  atembled,  thai  the  following 
Question  be  put  to  the  Judges,  viz. 

Whether  a  peeresS|  convicted  by  her  peers  of 
a  clergyable  felony,  is  by  law  intitled  to  the 
benefit  of  the  statutes,  so  as  to  excuse  her  from 
capital  punishment,  withoat  beh[i|^  burnt  hi;  thn 
hand,  or  bemg  Uabiato  any  imprisonBieatf 
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there  the  Hoase  adjourned  ag^in  into  West- 
ninAler-hall ;  when,  after  the  usual  proclama- 
tion for  silence,  his  grace  theLoril  Hi^rh  Stew- 
ard  addressed  the  prisoner  to  the  following 
Cfffect : 


Whereupon  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  having  conferred  with 
the  rest  of  the  judges  present,  delivered  Iheir 
unanimous  Opinion  upon  the  said  Question, 
with  hiA  reasons,  asfollo^l,  viz. 

M3^  lords;  the  question  proposed  by  your 
<  lordships  for  our  opinion  is. 

Whether  a  peeress  convicted  by  her  peers  of 
a  clergyable  felony,  is  by  law  intitled  to  the 
benefit  of  the  statutes,  so  as  to  excuse  her  from 
capital  paoisbment,  without  being  burnt  in  the 
band,  or  being  liable  to  any  imprisonment?* 

My  lords,  your  lordships  would  probably 
expect,  that  on  a  question  of  this  imjiortance 
tlYe  judges  would  have  desired  time  to  have 
considered  of  it;  but,  as  it  was  easy  to  foresee 
from  the  first  appointment  of  this  trial,  that  a 
question  of  this  sort  would  probably  arise,  we 
have  all  looked  into  the  several  statutes,  from 
which  any  light  could  be  expected  :  and  as  en 
.such  a  consideration  we  have  been  able  to  form 
an  opinion,  in  which  we  all  concur,  we  thought 
it  our  duty  to  deliver  it  immediately,  and  not 
obstruct  the  public  business  by  unnecessarily 
protracting  this  trial,  which  has  already  taken 
'  up  so  mu<%  of  your  lordships'  time. 

1  am  tfaerefon^  authorized  >y  my  brothers 
to  say,  we  all  concur  in  opinion,  that  a  peeress 
'.  convicted  b^  her  peers  of  a  clergyable  felony 
is  by  law  intitled  to  the  benefit  of  the  statutes, 
•  ao  as  to  excuse  her  from  capital  punishment, 
without  being  burnt  in  the  hand,  or  being  liable 
to  any  imprisonment. 

My  lords,  the  question  depends  on  several 
acts  of  parliament.  The  first  1  shall  trouble 
your  lordships  with,  is  the  99  Hea.  8,f  c.  9, 
which  recites,  '«  that  by  Magna  Charta  no 
freeman  shall  be  taken,  or  imprisoned,  or  dis- 
seised of  his  freehold,  or  his  liberties  or  free 
customs,  or  shall  be  outlawed,  or  in  any  wise 
destroyed,  that  is,  forejudged  of  life  or  limb, 
or  put  to  death,  or  shall  be  condemned  at  the 
king's  suit,  either  before  the  king  in  bis  liench, 
that  is,  the  King's-bench,  or  before  any  other 
commissioner  or  jud^  whatsoever,  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of 
the  land ;  in  which  statute,  (that  is,  Magna 
Charta,)  no  mention  is  made  how  women, 
ladies  of  great  estate  in  respect  of  their  hus- 
bands peers  of  the  land,  mamed  or  sole,  that  is 
to  say,  duchesses,  countesses,  or  baronesses, 
aball  be  nut  to  answer,  or  before  what  judges 
they  shall  be  judged  upon  indictments  of  trea- 
sons or  felonies  by  them  committed  or  done ; 
in  regard  whereof  it  is  a  doubt  in  the  law  of 
England,  before  whom  and  by  whom  such 

*  See  Leach's  Hawkins's  Pleas  of  the  Crown, 
bk.  9y  c.  33, 8.  8. 

t  The  Stat.  SO  Bv  ^  teems  to  be  bere  in* 


X.  H.  S.  Madam,  the  lords  have  considered 
of  the  prayer  you  have  made,  to  have  the 
lienefit  of  the  statutes,  and  the  lords  allow  it 
you. 

But,  Madam,  let  me  add,  that  although  ver  j 

ladies  so  indicted  shall  be  putto  answer  and  be 
judged:  our  said  lord  the  king,  willing  to  pot 
out  such  antbigutties  and  doubts,  hath  dedaied 
by  authority  aforesaid,  that  such  ladies  so  in- 
dicted, or  hereafter  to  be  indicted  of  any  treason 
or  felony  by  them  done  or  hereafter  to  be  done, 
whether  they  be  married  or  sole,  that  tbey 
thereof  shall  lie  brought  to  answer,  and  put  to 
answer  and  judged  before  such  judges  and 
peers  of  the  realm,  as  peers  of  the  realm  sbonld 
be,  if  they  were  indicted  or  impeached  of  such 
treasons  or  felonies  done  or  hereafter  to  be  done, 
and  in  like  (autiel)  manner  and  form,  and  none 
otherwise." 

Your  lordships  will  observe,  thftt  (his  statute 
does  not  introduce  a  new  law,  but  is  a  declara- 
tive law,  explaining  what  the  true  meaning'  of 
Magna  Charta  was.  *  Peers'  in  that  statnle 
means  equals ;  and  therefore  any  of  the  no- 
bility most  by  Magna  Charta  be  tried  hj  the 
nobility  who  are  their  peers;  for  all  noUilitv, 
whether  barons  the  lowest,  or  dukes  the 
highest  degree  of  nobility,  are  all  equals  in  this 
respect:  and  lord  Coke,  Sd  Inst.  45,  says, 
"  though  duchesses,  countesses,  and  baronesses 
are  only  named  in  this  decbtratory  statute,  attd 
marchionesses  and  viscountesses  are  omitted , 
notwithstanding,  they  aro  also  comprehended 
in  this  I29th  chapter  of  M  agna  Charta."  * 

'  Peers,'  though  originally  meaning  only 
equals,  is  now  by  common  use  applied  to  a  par- 
ticular part  of  the  nation,  distinguished  from  the 
rest  by  superior  rank  and  privileges,  which  they 
derive  from  the^king  originally  bj  writ4>r  let* 
ters  patent  gfranted  to  them  or  their  ancestors ; 
and  in  cases  of  tudi  ladies  as  are  not  eo  en- 
nobled, they  obtain  that  nobility  by  marriage 
to  those  who  are  so  ennobled. 

Am  the  next  sUtute,  1  £.  6,  c.  18,  a.  14, 
speaks  of  the  benefit  of  clergy,  it  will  be  no- 
cessarv  to  say  something  upon  that  subject 
Lord  kale,  in  his  second  volume  of  his  History 
of  Pleas  of  the  Crown,  psge  323,  says,  that 
"  anciently  princes  and  states  converted  to 
Christianity  granted  the  clergy  exemptions  of 
places  consecrated  to  religious  duties  from  arr 
rests  for  crimes,  which  was  theoriginalof  mqo^ 
toaries;  and  secondly,  exemptions  of  their  pei> 
sons  from  criminal  proceedings  in  some  cisei 
capital  before  secnltr  judges,  which  was  the 
true  ori^nal  of  this  privil^ium  ciericaU,  The 
clergy  increasing  in  wealth,  power,  boaonr, 
number,  and  interest,  claimed  as  a  rMt  what 
thev  at  first  obtained  by  thfe  ftivoar  of  priooea 
and  states,  and  by  degrees  extended  these  ex-' 
emptions  to  all  that  had  any  kind  of  subordi- 
nate ministration  relative  to  the  church." 

These  exemptions  never  rose  to  so  great 
an  height  in  this  kingdom  as  in  other  places  { 
and  therefore  the  clergy  were  not  exem|ited 
bare  from  ciriiraitSi  nor  was  this^milr^iMii 
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Kttie  ponithHteDty  or  nftHe,  qad  now  be  ioiltcted, 
the  feeliogt  of  yoar  owo  oooaeienoo  will  rap- 
ply  that  defect.  And  let  me  give  yon  this  io- 
lonDalioo  likewise,  that  yon  can  never  have  the 

ckrkaie  allowed  in  the  lowest  crimes  not  ca- 
pital, nor  wherein  they  were  not  to  lose  life  or 
Junb,  nor  in  high  treason  touching  the  king 
Ittmaelfy  or  his  royal  majesty :  but  by  S5  £.  S, 
Ck  4,  de  Ciero,  in  all  other  felonies  the  ordinary 
might  demand  the  prisoner  as  a  clerk,  or  the 
prisoner  himself  might  demand  the  benefit  of 
the  cleigy.  **  The  canon  law  gave  the  privilege 
«Uy  to  men  in  holy  orders :  our  law,  in  favour 
loleamingand  the  desire  of  the  English  bishops, 
extended  it  to  lay  clerks,  i.  e.  any  layman,  that 
by  reason  of  his  ability  to  read  was  in  a  possH 
bility  of  being  made  a  priest/'    C.  J.  Treby, 


See  vol.  IS,  p.  1015.'  The  means  of  try 
iog  whether  he  was  entitled  to  it  was  by 
reading.  If  he  could  read,  he  was  delivered  to 
the  ordinary,  that  is,  the  bishop  or  the  person 
who  bad  ordinary  jurisdiction  there  :  but  the 
ordinary  was  so  much  the  minister  of  the  tero«> 
poral  ooorts,  and  so  suliordinate  to  them,  that  if 
the  ordinary  refused  to  let  the  prisoner  read,  the 
temporal  court  could  oontrol,  and  order  a  book 
to  be  delivered  to  htm  ;  and  if  the  ordinary  said 
be  could  read  when  he  oould  not,  or  vice  versa^ 
that  he  eoald  not  read  when  in  reality  he  could, 
the  temporal  courts  ga^e  judgment  accordiog 
tfl^  the  truth  of  the  case ;  and  those  courts  like- 
wiae  directed,  whether  the  prisoner  should  be 
delivered  to  the  ordinary  with  purgation,  or 
without  purgation.  In  the  last  case  they  were 
to  be  kept  in  the  ordinary's  prison  for  life;  if 
delivered  with  purgation,  then  the  ordinary 
tried  bin  for  the  fact  whereof  he  was  accused, 
by  a  jury  of  twelve  clerks ;  and  if  be  was  ac- 
quitted, as  was  generally  the  case,  be  was 
discbaiged  out  of  prison.  Purgation  was  the 
convict's  clearing  himself  of  the  crime  by  his 
own  oath,  and  the  oaths  or  verdict  of  an  inquest 
of  twelve  clerks  as  compurgators.  The  pro- 
ceeding was  before  the  ordinary  ;  and  old  books 
speak  of  their  making  proclamation  for  persons 
to  come  in  against  his  purgation,  and  of  their 
ruquiring  into  his  life,  conversation,  and  fame, 
aiwl  of  other  formalities  ;  in  all  which,  several 
alatutessay,  there  were  great  abuses. 

The  Statute  4  H.  7,  c.  IS,  reciting  that 
«<  upon  trust  of  the  privilege  of  the  church  di- 
vesspenons  have  been  the  more  bold  to  commit 
n order,  rape,  robbery,  theft,  and  all  other  mis- 
ebievotts  deeds,  because  they  have  been  con- 
tinually admitted  to  the  benefit  of  the  clergy, 
as  oftas  they  offended  :"  it  enacts,  that "  every 
person  not  being  within  orders,  which  hath 
oDce  been  admitted  to  the  benefit  of  his  clergy, 
|»etog  again  arraigned  of  any  suo|i  offence,  oe 
not  admitted  to  have  the  benefit  or  privilege  of 
tlie  cleigy  ^  and  that  every  perK>n  an  convicted 
for  murder  (which  was  then  a  clergyable  of- 
fence) should  be  marked  with  an  M  on  the 
brawn  of  the  left  thumb ;  and  if  he  be  for  any 
other  felony,  to  be  marked  with  a  T  in  the 
ta«ie.pliwM  of  ,th«  tbtmib ;  and  thoao  inarks  to 


like  benefit  t  second  time,  hot  another  offence  of 
the  same  kind  will  be  capital. 

Madam,  you  are  discharged,  paying  your 
fees. 


he  made  by  the  gaoler  openly  in  the  court  be- 
fore the  judge,  before  that  such  persons  be  de-> 
liTcred  to  the  ordinary." 

This  statute  prevented  laymen  having  their 
clergy  more  than  once ;  and  the  branding  an- 
swered the  purpose  of  discovering  whether  they 
had  had  the  benefit  of  theirclergy  before,thougti 
it  was  necessary  to  prove  it  by  other  means,  to 
prevent  their  having  clergy  a  second  time. 

The  1  E.  6,  c.  13,  will  come  next  to  be  con- 
sidered ;  which,  after  repealing  several  new- 
created  treasons  and  felonies,  and  taking  away 
clergy  in  several  other  felonies,  in  sec.  14, 
enacts,  that  '*  in  all  and  every  case,  where  any 
of  the  king's  majesty's  subjects  shall  and  may, 
upon  his  prayer,  have  tlie  privilege  of  clergy  aa 
a  clerk  convict  that  may  make  purgation  ;  in 
all  these  cases  and  every  of  them,  and  also  in  all 
and  every  case  and  cases  of  felony,  wherein  the 
privilege  and  benefit  of  clergy  is  restrained, 
excepted,  or  taken  away  by  this  statute  (wilful 
murder  and  poisoning  of  malice  prepensed  only 
excepted)  the  lord  and  lords  of  the  parliament, 
and  peer  and  peers  of  the  resim,  having  place 
and  (Voice  in  parliament,  shall  by  virtue  of  thio 
present  act,  of  common  grace,  upon  his  or  their 
request  or  prsyer,  atledging  that  he  is  a  lord  or 
peer  of  this  realm,  and  claiming  the  benefit  of 
this  act,  though  he  cannot  read,  without  any 
burning  in  the  hand,  loss  of  inheritance,  or 
corruption  of  his  blood,  be  adjudged,  deemed, 
taken,  and  used,  for  his  first  time  only,  to  all 
intents,  constructions,  and  purposes  as  a  clerk 
convict,  and  shall  be  iu  case  of  a  clerk  con- 
vict which  may  make  purgation,  without  any 
further  or  other  benefit  or  privilege  of  clergy 
to  any  such  lord  or  peer  from  thenceforth  at 
any  time  after  for  any  cause  to  be  allowed,  ad- 
judged or  admitted ;  any  law,  statute,  usage, 
or  custom,  or  any  other  thing  to  the  contrary 
notwithstanding :  provided  always,  that  if  any 
of  the  said  lords  of  the  pariiament,  or  anv  of 
the  peers  of  this  realm  for  the  time  being,  shail 
fortune  to  be  indicted  of  any  of  the  offenoea 
limited  in  this  act,  that  then  they  and  eveiy 
of  them  ishall  have  his  or  their  trial  by  their 
peers,  as  it  hath  bean  used  heretofore  in  cases 
of  treason." 

From  the  time  of  this  statute,  whenever  a 
peer  has  been  convicted  of  any  felony,  for 
which  a  commoner  night  have  the  benefit  of 
clergy,  such  peer,  on  praying  the  benefit  df 
this  statute,  has  alwaj^s  been  discharged  with- 
out burning  or  delivering  to  the  ordinary :  and 
there  are  a  series  of  presents  from  lord  Mor^ 
ley's  case,  1666,  [vol.  6,  p.  769],  till  one  in  this 
reign  as  late  as  1765i*  and  C.J.  Treby  says, 

*  See  the  Case  of  lord  Byron  in  this  Collec- 
tion, vol.  19,  p.  1178.    See  also  more  concern- 
ing benefit  of  clergy  in  vol.  13,  p.  6S1,  and 
tk»  other  cases  «n4  books  there  referred  to*     i 
1 
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Theo  the  white  iilaff  being  deliTered  to 
the  Lord  High  Steward  by  the  gentleman 
usher  of  the  Black  Rod  on  bis  knee,  hb  grace 
stood  up  uoeofered,  and  holdiog  the  staff  in 
both  his  hands,  broke  it  in  two,  and  declared 
the  commission  to  be  dissolved  ;  and  then, 
lesving  the  cbairy  came  down  to  the  woolpack, 
nod  said.  Is  it  your  lordships'  pleasure  to  ad- 
journ to  the  Chamber  of  Parliament? 


Proceedhgi  agaimi  John  Home,  [66£ 

Lordi,  Ajr,  ay. 

L.  JET.  5.  This  Honse  is  adjourned  to  the 
Chamber  of  Parliament 


Befit  of  clergy.  The  passage  affords  an  amus- 
ing instance  of  the  ease  with  which  his  senten- 
tious flippancy  compresses  into  a  very  small 
apace  a  copious  mass  of  false  statement  and 
impertinent  reflection.  *^  On  ^tait  si  savant 
vers  le  dixi^me  et  onzibme  sibcle,  qu'il  s'intro- 
duisit  une  coutume  ayant  force  de  loi  en 
France,  en  Allemagne,  en  Angleterre,  de  faire 
grace  de  la  corde  a  tout  criminel  condamo^ 
oui  savait  lire ;  tant  un  homme  de  cette  Erudi- 
tion Etait  n^cessaire  i  I'Eut.  Guillaume  le  b^- 
tard,  conqiiErant  de  I' Angleterre.  y  porta  cette 
coutume.  Cela  s'appelloit  b^nEnoe  de  clergie, 
*  beneficium  clericorum  aut  clergicorum.' 

«<  Nous  avons  remarquE  en  plus  d'un  endroit, 
qoe  de  vieuK  usages  perdus  aiUeurs  se  retrou- 
▼ent  en  Angleterre,  comme  on  retrouva  dans 
l!ile  de  Samothrace  lea  anciens  mystbres  d'Or- 
pfa^.  Aujourd'bui  m6me  encore  ce  b^n^fice 
de  clergie  subsiste  chez  les  An^hiis  dans  toute  sa 
force  pour  un  meortre  commis  sans  dessein,  et 
pour  un  premier  vol,  qui  ne  passe  pas  cinq  cents 


Then  the  peers  and  others,  retomed  hack  to  • 
the  Chamber  of  Parliament  in  the  same  order 
they  came  down,  except  that  his  royal  high- 
ness the  duke  of  Cumberland  walked  after  tha 
lord  chancellor. 

litres  sterling.  Le  criminel  qui  sait  lire  de- 
roaade  un  b^o^fice  de  eUrgie :  on  ne  peut  le 
lui  refuser.  Le  joge,  qui  Etait  r^putE  par 
Tancieone  loi  ne  savoir  pas  lire  lui-m^me,  s'ca 
rapporte  encore  au  chapelain  de  la  prison,  qui 
pr^nte  un  livre  au  condamnE.  Ensuite  il  de*  • 
mandeau  chapelain,  *  Legit  V  ht-il  ?  Lechape* 
lain  r^pond,  *  Legit  ut  clericus,'  il  lit  comn« 
uu  clerc.  Et  alors  on  se  oootente  de  faire 
marqoer  d*un  fer  chaud  le  criminel  4  la  paume 
de  la  main. ,  On  a  eu  soin  de  renduire  de 
graisse,  le  fer  fame  et  fait  un  siflement,  sans: 
faire  aucun  mal  au  patient  r^putE  derc" 

Concerning  the  doubt  (mentioned,  p.  640 
and  aAerwards),  whether  ^  homo'  included  both 
genders,  see  Barrington's  Observ.  on  10  Ed.  S» 
Stat.  3;  20  H.  6,  c.  9,  and  1  Edw.  a. 

For  more  concerning  trials  of  Peers  jtnd 
Peeresses,  see  the  Case  of  lord  Ferrers,  vol» 
19,  p.  886. 


^52.  Proceedings  against  John  Horne,  Clerk,  on  an  Informatiou 
in  the  King's-Bcnch  by  the  Attorney-General,  for  a  Libel : 
17  George  III.  a.  d.  1777. 


In  this  Case,  the  report  of  the  proceedmgs 
had  upon  the  Trial  at  Guildhall,  and  upon 
the  Attomey-OeneraPs  Motion  ibr  Jodg- 

.  ment  in  the  Court  of  King's -bench  at  West- 
minster, was  published*  by  the  Defendant, 

.  Mr.  Home.  I  have  subjoined  an  account, 
(compiled  from  Mr.  Cowper's  Reports  and 
Brown's  Cases  in*  Parliament)  of  the  subse- 
quent proceedings  before  the  House  of  Lords. 
1.  The^  Trial  at  Guildhall. 

London^  to  wit.  Se  it  remembered.  That 
^ward  Thurlow,  esq.  attorney  general  of  our 
piresent  sofereign  lord  the  king,  who  for  our 

*  With  the  following  title:  «  The  Trial  at 

*  jarge  of  John  Home,  esq.,  upon  an  Informa- 

*  tion  filed  £x  Officio  by  his  majesty's  attorney- 

*  general,  for  a  Libel,  before  the  right  boo. 
VWilliam  earl  of  Mansfield,  in  the  court  of 

*  King's'bench,  Guildhall,  on  Friday  the  4th 
<  of  July,  1777.  Poblisbed  by  the  defendant 
^from  Sir.  Oumey's  short- band  notes. 

.  *  — ;    '  ■ '   Nee  bellua  tetrior  nlla  est, 

*  Quam  serri  rabies  In  libere  ^lla  forentls.^ 


said  present  sovereiji^  lord  the  king  prooeeutes 
io  this  behalf,  in  his  proper  person  ooroes  into 
the  court  of  our  said  present  so? ereign  lord  the 
king  before  the  king  himself,  at  Wc8tmaAsler» 
in  the  county  of  Middlesex,  on  Thursday  next' 
after  fifteen  days  from  the  day  of  St.  Slartin 
in  this  same  term,  and  for  our  said.  fc>rd  the 
king  giveth  the  court  here  to  anderstaod  and 
be  informed,  that  John  Home  li^tn  of  Londoo, 
clerk,  being  a  wicked,  malicious,  seditimis,  and 
ill  disposed  |>erson,  and  lieiog  greatly  disaffsci*  • 
ed  to  our  said  present  sovereign  lord  the  Idng 
and  tu  his  admmistration  of  the  gorefiuBent  of 
this  kingdom  and  the  dominions  thereunto  be« 
longing,  and  wickedly,  malicionsly,  and  sedi- 
tiously intending,  devising,  and  contriving  to 
stir  up  and  excite  discontents  and  seditiona* 
among  his  majesty's  subjects,  and toakenate 
and  withdraw  the  aifecUon,  fidelity,  .ana  alie- 
glance  of  his  said  majesty's  subjects  from  bift> 
said  majesty,  and  to  insinuate  and  cause  it  to  b4i< 
believed  that  divfrs  of  his  majesty's  immoeni 
and  deserving  sul^e^s  bad  been  inhnamnly* 


*  As  io  the  operation  of  these  word^  Mi- 
lord £llenboroHgb*s  Judgment  in  the  CsM-oif 
the  King  against  PhiUi|ipS|  fi  E^sh  ^b)k,      . 
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murdered  by  his  said  majesty's  troops  in  the 
province,  colony,  or  plantatioD  of  the  Massa- 
ehosets-Bay  in  New-£ucland,  in  America,  l)e. 
loo^innf  to  thfe  crown  of  Great- Britain,  and  oo- 
iawfully  and  wickeilly  to  seduce  and  encourag^e 
his  msjestyV  subjects  in  the  said  profioce,  co- 
lony, or  plantation,  to  resist  and  oppose  his  ma- 
jesty's nfovernment,  on  the  8th  day  of  June,  in 
the  15th  year  of  the  reig^n  of  our  present  sove- 
reign lord  George  the  third,  by  the  ffrace  of 
God  of  Great- Britain,  France,  and  Ireland, 
ktogf,  defender  of  the  faith,  See,  with  force  and 
,  arms  at  London  aforesaid,  in  the  parish  of  St. 
Mary-le*Bow,  in  the  ward  of  Cheap,  wickediv, 
maliciously,  and  seditiously  did  write  and  pub- 
liah,  and  cause  and  procure  to  be  written  and 
pubiislied,  a  certain  false,  wicked,  malicious, 
«c8ndalous,  and  seditious  libel  of  and  concern- 
ing his  said  majesty's  government  and  the  em- 
ployment of  his  troops,  according  to  the  tenor 
and  effect  following :  *  KingVArms  tavern, 
'  Comhill,  June  7, 1775.  At  a  special  meeting 
« this  day  of  several  members  of  the  Constitu- 

*  tiooal  Societj^,  during  an  adjournment,  a  gen- 
« tieman  proposed  that  a  subscription  should  be 

*  immediately  entered  into  by  such  of  the  mem- 

*  bert  present  who  might  approve  the  purpose, 

*  for  raising  the  sum  of  100/.  to  be  applied  to 

*  Ibe  relief  of  the  widows,  orphans,  and  aged 
<  parents  of  our  beloved  American  fellow- sob- 
Ejects,  who,  faithful  to  the  character  of  Eng- 
^  lisbmen,  preferring  death  to  slavery,  were  for 

*  that  reason  only  inhumanly  murdered  by  the 

*  king's'  (roeaniog  bisasid  majesty's}  *  troops  at 

*  or  near  Lesdngton  and  Concord,  in  the  pr6- 

*  viooe  of  Maasachusets'  (meaning  the  said  pro- 
vince, colony,  or  plantation  of  the  Massacho- 
sets- Bay  in  New-Bngland,  in  America,)  *  ou 

*  the  19tb  of  last  April ;  which  sum  being  im- 
'  mediately  collected,  it  was  tbereopon  resolved 
'  ttiat  Mr.  Home'  (meaning  himself  the  said 
John  Home)  *  do  pay  to-morrow  into  the  hands 

*  of  Mess.  Brownea  and  Collinsou,  on  account 
«  of  Dr.  Franklin,  the  said  sum  of  100/.  and 

*  that  I>r.  Franklin  be  requested  Itt^ply  the 

*  aame  to  the  above-mentioned  purpmlr^  John 
^  Home*  (meaning  himself  the  said  John 
Horne)  io  contempt  of  our  said  lord  the  king, 
in  open  violation  of  the  laws  of  this  kingdom, 
to  the  evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  alto  against  the 

Etace  of  our  said  present  sovereign  lord  the 
og,  bis  crown  and  dimity  :  and  the  said  at- 
torney-general of  our  said  lord  the  king  for  our 
said  lord  the  king  further  gives  the  court  here 
to  understand  aad  be  informed,  that  the  said 
John  Home  being  such  person  as  aforesaid, 
and  again  nolawfully,  wickedly,  and  seditioni^ v 
inteodtng,  devising,  and  contriving  as  aforesaid, 
tttlerwaHs,  to  wit,  on  the  9tb  day'  of  June  in 
the  15th  year  aforesaid,  with  force  and  arms  at 
iiOndoii  aforesaid,  io  the  parish  and  ward  afore- 
said, wiokedly,  malicionsly,  and  sediiionsly 
printed  and  puMished,  and  caused  and  procured 
ta  b«  printeo  and  published,  in  a  oertam  news- 
Mper,  intitled.  The  Morning  Chronicle  and 
MidOA-  Advertiser,    a  Mitaia  vther  fidfCp 


wricked,  malicious,  scandalous,  and  leditiooa 
libel,  of  aM  concerning  his  said  msjesiy's  go* 
vernment  and  the  employment  of  his  troops, 
according  to  the  tenor  and  effect  following  ; 
that  is  to  say,  •  King's  Arms  tavern,  Corahill, 

*  June  7,  1775.     At  a  special  meeting  this 

<  day  of  several  members  of  the  Constitutional 

<  Society,  during  an  adjonrnmeiit,  a  gentleman 

<  proposed  tliat  a  subscription  slionid  be  imm^ 

<  diateiy  entered  into  by  such  of  the  membero 

*  present  who  might  approve  the  purpose,  for 

<  raising  the  sum  of  lOOi.  to  be  applied  to  the 

*  relief  of  the  widows,  orphans,  and  aged  pa* 

*  rents  of  our  beloved  American  fellow-subjects, 

<  who,  faithful  to  the  character  of  Englishmen, 
«  prefnring  death  to  slavery,  were  for  that  rea- 
«  son  only  inhumanly  murdered  by  the  king's' 
(again  meaning  his  majesty's)  *  troops  at  or 

*  near  Lexington  and  Concord,  in  the  proving 
'  of  Massachosets'  ^meaning  the  said  province, 
colony,  or  plantation  of  the  Massacbusets 
Bay  in  New  England,  in  America)  *  on  the 

*  t9th  of  last  April;  which  sum  being  imme- 
'  diateiy  collected,  it  was  thereupon  resolved 

*  that  Mr.  Horne'  (again  meaning  himself  tbe 
said  John  Home)  *  do  pay  to-morrow  into  the 
'  hands  of  Mess.  Brownes  and  Collinson,  on 

*  the  account  of  Dr.  Franklin,  the  said  sum  of 

*  tool,  and  that  Dr.  Franklin  be  requested  io 

*  apply  the  same  to  the  above-mentioned  pnr- 

*  pose;  John  Home'  (again  meaning  himself 
the  said  John  Horne)  in  contempt  of  our  said 
lord  the  king,  in  open  violation  of  the  laws  of 
this  kingdom,  to  the  evil  and  pernicious  exam- 
ple of  all  others  in  the  like  case  oflending,  and 
against  the  peace  of  our  said  lord  the  king,  bit 
crown  and  dignity:  and  the  said  attorney  ge- 
neral of  our  said  lord  the  king  for  our  said  lord 
the  king  further  gives  the  Court  here  to  un- 
derstand and  be  informed,  that  the  said  JohQ 
Home  being  such  person  aa  aforesaid,  and  cod- 
triving  and  wickeoly  and  maliciously  devising 
and  intending  as  aroresaid,  afterwards,  to  wit, 
on  the  9th  day  of  June,  in  the  15th  year  afore- 
said, with  fbrce  and  arms  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  wickedly, 
malicionsly,  and  seditiously  did  print  and  pub- 
lish, and  cause  and  procuro  to  be  printed  and 
published,  in  a  certain  other  newa-paper,  enti- 
tled. The  London  Packet,  or  New  Llovd'a 
Evening  Post,  a  certain  other  false,  wicked, 
scandalous,  malicious,  and  seditious  libel  of  and 
concerning  his  said  majesty's  government  and 
the  emplovment  of  his  troops,  according  to  the 
tenor  and  effect  following;  that  is  to  say, 

*  King's  Arms  tavem,  Comhill,  June  7, 1775. 
'  At  a  special  meeting  this  day  of  several 

*  members  of  the  Constitutional  Sodety,  during 
'  an  adjournment,  a  gentleman  proposed  that 

*  a  subscription  should  be  immediately  entered 

<  into  (by  auch  of  the  members  present  who 
'  might  approve  the  purpose)  for  raising  tha 

*  sum  of  100/.  to  be  applied  to  the  relief  of  the 

*  widowB,  orphans,  and  aged  parents  of  our 

*  beloved  American  fellow-Bubjeots,  who,  ftith* 

*  M  to  the  dbaracter  of  EngHsbmen,  preferrin|f 
'  death  to  slaveryi  were  for  that  reeeoa  od^ 
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Proceediti^  ttgrnnst  John  Home^ 


C«s« 


.  *  inhiiviaiily  mwdercd  hy  the  kiogV  (meiiiuig 
liif  jaU  iMJeity '») « lrw>|w  «l  int  near  Lemiii|^- 

*  IooaimI  Goooerdf  in  Ibe  jpramwe  of  JffMia- 
<  ohMWta*  («acMiiim^  the  «ud  .prnfinoe,  oolony, 
or  phuttatioB  ef  4h«  MeiMohasels  Bay  in  N»w 
£ii9Ua4,  io  Inierica)  *  oo  the  19th  of  last 

*  A|»n] ;  which  aiini  heiog  inmediately  eol* 
« iMled*  it  was  thereopon  resolved,  that  Mr. 

*  HorBe*  (afpain  neaaiog  himself  fhe  said  Joho 
Home)  *  do  pay  to-aoorrow  into  the  haods  of 

*  Mess.  Brownes  and  CoIIiiisod,  90  the  accouot 
«  of  Dr.  Franklia,  the  said  euro  of  100/.  aad 

*  that  Dr.  Fraaklia  be  requested  to  apply  the 
'  same  to  the  above- mentioned  purpose ;  John 

*  Home'  (again  meaning  himself  the  said  John 
Borne)  10  cootera|it  of  oar  said  lord  the  king, 
in  open  violation  of  the  laws  of  this  kingdom,  to 
the  evil  and  pernicioas  example  of  all  others  in 
the  like  case  offending,  ana  also  against  the 
peace  of  eur  aaid  lord  the  kiiig»  his  crown  and 
d«|fnity  :  «Bd  the  said  attomev  general  of  our 
aaid  lord  the  king  lor  our  said  lord  the  kins^ 
further  gives  the  Court  hereto  understand  and 
he  informed,  that  the  said  John  Home  being 
such  person  as  aforesaid,  and  contriving  and 
wickedly  and  maliciously  devising  and  intend* 
ing  as  aforesaid,  afterwards,  to  wit,  on  the  9th 
day  of  June  in  the  15th  year  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously,  and  aeditiously  did 
print  and  publish,  and  cause  and  procure  to  be 
printed  and  published,  ina  certain  other  news- 
paper, entitled,  The  Public  Adv«ttser,  a  cer- 
tain other  false,  wicked,  scandalous,  malicious, 
and  seditious  libel  of  and  oonoeraing  his  said 
majesty's  government  and  the  employment  of 
his  troops,  accorduig  to  the  tenor  and  efiect 
following ;  that  is  to  say,  *  Rin^s  Arms  tavern, 
«  Cornhill,  June  7.  At  a  special  meeting  this 
«  day  of  several  mensheraof  the  Constitutioiial 

<  Society,  during  an  adgonromeDt,  a  gentleman 

*  proposed  that  a  suhscriotioa  be  immediately 

*  entered  into  (by  soeh  ot  the  members  present 

<  who  might  approve  the  purpose)  for  raising 

*  the  sum  of  100/.  to  he  applied  to  the  relief  of 
/  the  widows,  orphans,  and  aged  parents  of  our 
f  beloved  American  fellow-subiects.  who,  fiuth- 

<  fill  to  the  character  of  EagUsbmeB,  preferring 

*  death  to  sUvery,  were  for  thai  reason  only 

*  inhumanly  murdered  by  the  king's'  (meanmg 
hia  said  majesty's)  *  traops  at  or  near  Lexing- 

*  Ipn  aod  Concord,  in  the  provmee  of  Maoaa- 
«  diuseto' (meaning  the  said  provinee,  colony, 
or  plaotation  of  the  Massachuseli  Bay  in 
Kew  Esgland,  in  America)  <  on  the  191b  of 
''hMt  April;    which  sum  being  immediately 

*  collected,  tl  waa  thereupon  rested  that  Mr. 

*  Heme'  (again  meaning  himself  the  said  John 
Borne) «  do  pay  to-morrow  mto  the  handa  of 

*  Meaa.  Brownea  aod  Collinson,  on  the  aeoount 
«  of  Dr.  Franklin,  the  ^d  sum  of  100/.  and 

*  tbat^Dr.  Franklin  be  requested  to  apply  the 

*  same  to  the  aboveosenlieaed  purpose ;  John 

*  Horned  (afttio  meaning  himself  the  aaid  John 
Hiarae)  in.  oontempi  of  eav  said  lenl  the  king, 
in  open  violation  of  the  lawa  of  thia  kingdom. 
In H^t^eiiL and peoMnMnexamp le  o£  all  ottos 


in  4he.like  case  ofltending,and  against  the  peaen 
of  oat  anid  lord  the  king,  hit  crown  and  dig* 
ttity :  end  the  said  attorney  general  of  eur  said 
present  sovereign  lord  the  king  for  our  aaid 
ford  the  king  furlher  givea  the  Court  here  to 
understand  and  be  informed,  that  the  said  John 
Home  heing  auoh  person  as  aforesaid,  end 
contriving  aod  wickedly  and  malioieuely  de- 
vising and  intending  aa  aforesaid,  af^rwards, 
to  wit,  00  the  9th  day  of  June  in  the  IMh  year 
aforesaid,  with  force  and  arms  at  London  afore* 
said,  in  the  parish  and  ward  aforesaid,  wick* 
ediy,  maliciously^  and  aeditfously  did  print  an4 
publish^  and  cause  and  procnre  to  be  printed 
and  pnhliahcd,  a  certain  ether  false,  wicked, 
malicieiMi  scandahma,  and  aeditMos  libel  of  and 
concerning  his  said  mi^eaty'a  government  and 
the  employment  of  his  troops,  according  to  the 
tenor  aad  efiect  follewhig;  that  is  to  say, 
'  King'a  Arms  tavern,  CorohiU,  June  7.  At  n 
'  special  meeting  thia  day  of  several  mem- 

*  bers  of  the  Constitutional  Society,  during 
'  an  aftioumment,  n  gentleman  proposed  thai 

*  a  aobacription  shouM  be  immediately  entered 

*  into  (by  such  of  the  membcra  present  whn 
'  might  spprove  the  pnrpQae)for  raising  the  sum 

*  of  100/.  to  he  applied  to  the  relief  of  the  w«. 

*  dowa,  orphans,  and  aged  paranta  of  enr  hetov- 
'  ed  American  foUow-aubjectSi  who,  foitlifnl  to 
'  the  charaotaref  EngUahmen,  preforring  death 

*  to  ahtvery,  were  for  thai  rcaaon  only  mhn* 

<  manly  mnrderM^by  the  king's'  (agam  mean* 
ii^  hia  aaid  n^ieaty's)  *  Iroopa  at  or  near  !«»• 

<  ington  and  Coaoord»  m  the  provinee  of  Mas* 

*  aaohosela'  (meaning  the  said  proviiice»  colony, 
orplantatkmof  the  Maasaohnsatnhay  in  New* 
EngUod,  in  America)  « en  the  19th  of  tam 

*  April;  which  aum  being  iaMnedialdy  eel- 

*  lected,  it  was  tbaveupftn  reaolved  that  Mr. 
«  Home'  (agam  meaning  himself  the  aaid  John 
Home)  *  do  pay  to-aaerrow  into  the  Ikuidn  ef 

*  Mess.  Bsewncs  and  Collinaao|OanenDnninr 

<  Dr.  Franklin,  theaaid  auaa  ef  lOOi.  and  ihal 

*  Dr.  FranUm  be  re^neaiad  te  ipply  the  aa»e 

<  to  the  above^nMnliened  purpose  \  ffski^  Heme* 
(again  meanmg  himaalf  the  aaid  John  Bone) 
in  eontempief  Ottr  aaid  kwd  the  king,  mepen 
violation  of  the  kwaof  thia  Umlem,  to  Cbn 
evil  and  pamideua  eiample  ef  aM  eiheta  in  the 
like  case  efihnding,  and  sJaeagHinttlhe  peane 

UmnI  the  king,  his 
"  atlasneY-m- 
aaid  present  aoversign  lerd  ttm 
kkg  for  our  aaid  lerd  the  king  Ivrther  giTca 
the  Court  hero  In  nndentaad  aeid  ha  informed, 
that  the  aaid  John  Heme  being  aueh  pefaen 
aaaferaaaid,  and  cenWiving  and  wicbsdlyand 


of  eur  aaid  pressnl  soveMgn  UmnI  i 
crown  and  dignitv :  and  the  aaid 
neral  of  eur  aaid  present  aoversi 


malkaanaly  devisHig  and  Intending  1 
aAerwnrds^  to  wi*,en  the  9th  of  June  inlhn 
15th  year  iforasuid,  with  foieeand  nsnaa  a(t 
Lendon  aforssaad,  in  the  nariah^and  waeiafotn- 
said,  wiehcdiv,  malieionsly »  and  sadhiansty  411 
print  and  pobhsh,  and  cauan  and  psaanralfho 
printed  and  published,  n  eertnin  other  ttan^ 

libel,  in  whieb  said  lasMnenthwed  libel  ana 

dif 
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Kinddoai,  malicniw,  and  teditioiM  mtttera  of 
and  Gooceraing  bis  majesty's  gforernmeiit,  aod 
the  employment  of  his  troops,  according:  to  the 
tenor  and  effect  foUowioj^ ;   that   is  to  ssj, 

*  King's  Arms  Tavera,  CorobiU,  June  7.    At  a 

*  s|iecial  oMetiog  this  day  of  set eral  members 
'  of  the  CoBstitotioBal  Society,  doring  an  ad- 

*  jaorameBt,  a  geatleroan  proposed  that  a  stib- 
f  aoriptioa  should  be'  immediately  entered  into 

*  (by  such  of  the  members  present  who  might 

*  approve  the  purpose)  for  raising  the  sum  of 

*  160/.  to  be  applied  to  the  relief  of  the  widows, 

*  orphans,  aod  aged  parents  of  our  beloved 
« American  fellow- subfecu,  who,  faithful  to  the 

*  character  of  Englishmen,  preferring  death  to 

*  slavery,  were  for  that  reason  only  inhumanly 

*  m ordered  by  the  kin^V  (again  meaning  his 
aaid  majesty^)  *  troops  at  or  near  Lexington 

*  and  Conosrtl,  in  the  province  of  Massachusets' 
(isieaoing  the  said  province,  colony,  or  plan- 
tatioB  of  the  Massachusets  Bay  in  New  Eng- 
land,  in  America)  *  on  the  19th  of  last  April,' 
In  oonlempt  of  our  said  lord  the  king,  in  open 
▼iolation  of  the  laws  of  this  kingdom,  to  the 
evil  and  peraieiotta  example  of  all  others  in  the 
Jike  ease  ofieadiog,  and  also  againat  the  peace 
of  oor  said  present  sovereign  lord  the  king.  Ma 
grown  and  digaitv:  and  the  said  attorney- ge- 
neral of  oor  said  lord  the  king  for  our  said  lord 
the  king  further  gives  the  Court  here  to  under- 
stand and  be  informed,  that  the  said  John 
Home  being  such  person  as  aforesaid,  and 
again  unlawfully,  wickedly,  maliciously,  and 
aeditiooaljr  intending,  devising,  and  contriving 
as  aforesaid,  afterwards,  to  wit,  on  the  14th  day 
of  Jcdy,  in  the  15th  year  aforesaid,  with  force 
nnd  arms  at  London  aforesaid,  in  the  parish 
and  ward  aforcMud,  wickedly,  maliciously, 
nnd  seditiously  did  write  and  nublisb,  and  cause 
aod  procure  to  be  written  and  published,  a  cer- 
tain false,  wicked,  malicious,  scandalous  and 
neditious  libel  of  and  concerning  his  said  ma- 
jesty's government  and  the  employment  of 
hia  troops,  according  to  the  tenor  and  effect 
fallowing:  *  I'  (meaning  himself  the  said  John 
Home)  *  think  it  proper  to  give  the  unknown 
«  contributor  this  notice,  that  1'  (again  mean- 
ing bimaelf  the  said  John  Home)  *  did  yester- 
«  ^y  pay  to  Messieurs  Brownes  and  Collinson, 
'  on  the  account  of  Dr.  Franklin,  the  sum  M* 
«  50/.  and  that  V  (again  meaning  himself  the 
•aid  John  Home)  '  will  write  to  Dr.  Franklin, 

*  requesting  him  to  apply  the  same  to  the  relief 

*  of  the  widows,  orphans,  and  aged  parents  of 
«  our  beloved  American  fetlow-subjeJots,  who, 

*  faithful  to  the  character  of  Englishmeo,  pre- 

*  Ibrrmg  death  to  slavery,  were  lor  that  reason 
'  only  lohnmanly  murdered  by  the  ktngV 
(nsaaniog   hia  said   majesty's)  «  troops  at  or 

*  near  Lezin«:ton  and  Concord,  in  the  province 

*  of  tlassacbusetny'  (meatiing  the  aaid  province, 
cnlooy,  or  plantation  of  the  Masaachuoots  Bay 
in  New  Bn«(|and.  in  America)  '  on  the  llHh  of 

*  last  Aprd ;  John  Home,'  (again  m^-aniog 
himaetf  (be  aaid  Jo^in  Home)  in  contempt  Sf 
nnr  aaid  lord  the  king,  in  open  Tidatioo  of  the 
Intra  of  this  kingdom,  totbnnvil  aad  piRiki- 

VOUXX. 


•uaemnpTe  of  all  others  in  the  like  case  of- 
fending, and  also  against  the  peace  of  our  said 
present  sovereifi-n  lord  the  kine,  his  crown  and 
dignity :  and  the  said  alti»rney-general  of  our 
aaid  lord  the  kinsr  for  our  said  lord  the  king 
timber  gives  the  Court  here  to  understuiid  and 
be  informed,  that  the  said  John  Home  being 
audi  person  as  aforesaid,  anda4;ain  unlawfully, 
wickedly,  and  seditiously  inteodinir,  devisiog, 
and  ctmtriving  as  aOiresaid,  afterwards,  to  wit, 
on  the  16th  day  of  July,  in  the  15th  year  afore- 
said, with  force  and  arms  at  London  aforrsaid^ 
in  the  parish  and  ward  aforesaid,  wickedly,  ma- 
liciousiy,  and  seditiously  printed  and  published, 
and  caused  and  procured  to  be  printed  atid  pub- 
lished,  in  a  certain  other  news* paper,  intitled. 
The  Public  Advertiser,  a  certam  otiier  false, 
wicked,  malicious,  scandalous,  and  seditioon 
libel  of  and  concerning  bis  said  majesty  Is  go* 
▼ernment  aod  the  employment  of  bis  tioopa, 
according  to  the  effect  following;  that  is  lo 
say,  *  V  (meaning  himself  the  said  John 
Home])  *  ihink  it  proper  to  give  the  unknown 

*  contributor  this  notice,  that  I'  (aicain  meaning 
himself  the  said  John  Home)  «  did  yesterday 

*  pay  to  Mess.  Brownes  and  Coliinson,  on  the 

*  account  of  Dr.  Franklin,  the  sum  of  60/.  and 

*  that  ]'  (again  meaning  himself  the  said  John 
Home)  '  will  write  to  Dr.  Franklin,  requesting 

*  him  to  apply  the  same  to  the  relief  of  thn 

*  widows,  orphans,  and  aged  parents  of  our  be- 

*  loved  American  feilow-subjecU,  who,  faithful 

*  to  the  character  of  £ot;Ushmen,  preferring 
'  death  to  slavery,  were'  (for  that  reason  onl v) 

*  inhumanly  murdered  by  the  king's*  (agam 
meaning  his  said  majesty's)  *  troops  at  or  near 

*  Lexington  and  Concord,  in  the  province  of 

*  Massachusets'  (meaning  the  said  province, 
colony,  or  plantation  of  the  Massachusets  Bay 
in  New  England,  in  America)  *  oo  the  19th  of 

*  last  April;  John  Horue,' (again  meaning  hinn 
aelf  the  said  John  Home,)  in  contempt  of  oor 
said  lord  the  king,  in  open  violation  of  the  lawn 
of  this  kingdom,  to  the  evil  and  pernieioiis  ex- 
amiile  of  all  others  in  the  Hke  case  oflending* 
ano  also  against  the  peace  of  our  said  lord  the 
king,  hie  crown  and  dignity :  and  the  aaid  at- 
torney-general of  our  said  present  sovereign 
lord  the  king  for  our  said  lord  the  king  further 
gives  the  Court  here  to  understand  and  be  ior 
fbrined,  that  the  said  John  Home  being  such 
person  as  aforesaid,  and  contriving  and  wickedly 
and  maliciooaty  devising  and  intending  aa 
aforesaid,'  afterwards,  to  wit,  on  the  said  16th 
day  of  July  in  the  16th  year  aforesaid,  with 
force  aod  arms  at  London  aforesaki,  in  thn 
'parish  and  ward  aforesaid,  vrickedly,  malici- 
ously, and  aeditiou!ily  (did  print  and  publish, 
and  cause  and  procure  to  be  printed  and  pub- 
lished, a  certain  other  false,  wicked,  maliciooa, 
acandatons,  and  seditious  libel  of  and  concern- 
ing his  BMJesty's  government  and  the  cftiploy- 
roent  of  his  titkips,  aocordiog  to  the  tenor  and 
effect  tol lowing;  that  is  to  say,  *  I'  (meaning 
himself  the  said  John  Home)  *  think  tt.proper 

*  10  give  the  imknown  oontribolor  this  notice, 

*  that  I'  (meaning  hiioMlftbo  aaid  John  ttorn^ 
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*  did  yctterday  pay  to  Mesmedn  Brownes  and 

<  CoUiDson,  on  the  account  of  Dr.  Franklin, 

<  the  sum  of  ^OL  and  ihat  V  (again  meaniuif 
himself  the  said  John  Home)  *  will  write  to 

*  Dr.  Frarklin,  requestinf;  him  to  apply  the 

*  same  to  the  relief  of  the  widows,  orphans,  and 
'  aged  parents  of  our  beloved  American  fellow- 

*  subjects,  who,  faithful  to  the  character  of 
'  Englishmen,    preferring   death    to  slafery, 

*  were  for  that  reason  only  inhumanly  mur- 
'  dered  by  the  king's'  (again  meaning  his  said 
majesty's)  *  troops  at  or  near  Lexingtoji  and 

*  Concord,  in  the  pro? ihce  of  Massachusets' 
(meaniniT  the  said  province,  colony,  and  plan- 
tatiun  of  the  Massachusets-Bay  in  New  Eng- 
land, in  America)  *  on  the  19th  of  last  April ; 

*  John  Home'  (again  meaning  himself  the  said 
John  Home)  in  contempt  of  our  said  lord  the 
king,  in  open  violation  of  the  laws  of  this  king- 
dom, to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  present  sovereign  lord  the 
king,  his  crown  and  dignity  :  whereupon  the 
•aid  attorney- general  of  our  said  lord  the  king, 
who  for  our  said  nresent  sovereign  lord  the 
king  prosecutes  in  this  behalf,  prays  the  consi- 
deration of  the  court  here  in  the  premises,  and 
thai  due  process  of  law  may  l>e  awarded  against 
bim  the  said  John  Home  in  this  behalf,  to  make 
liiro  answer  to  our,  said  present  sovereign  lord 
the  king  touching  and  concerning  the  premises 
aldresaidy  &c.  £.  Tburlow.* 


Prttffly,  July  4,  1777. 

As  soon  as  the  court  was  opened,  the  special 
jury  were  called  over :  eleveu  only  appearing, 
JUr.  Attorney  General  prated  a  tales.  The 
box  containing  the  names  of  the  common  jury 
standing  open,  upon  the  table,  the  Associate 
took  outa  pa|ier,  and,  shewing  it  to  Mr.  Horne, 
naked,  if  he  bad  any  objection  to  that  man's 
being  tworo  on  the  jury  P  Mr.  Horne  replied, 
'*  I  object  to  that  name,  and  for  this  reason :  1 
desire  that  the  box  may  be  shut  and  shaken ; 
•nd  when  that  is  done,  I  shall  have  no  objec- 
tion to  any  name."  The  box  was  accordingly 
•but  and  shaken,  and  a  name  drawn  out ;  but 
•nother  of  the  special  jury  coming  into  court, 
the  talesman  was  not  sworn. 

The  following  Special  Jury  were  sworn : 

Joseph  Dalmer,  Cursitor-Btreet,  merchant 
Philip  Bulkley,  Fleet*  street,  druggisU 
JaoHss  Brant,  Cheapside,  silk  man. 
David  Buffar,  Cheapside,  woollen-draper. 
William  Watts,  Fore-street,  goldsmith. 
Nathaniel  Lucas,  Fore-street,  merchant. 
William  Abdy,  Oat- lane,  goldsmith. 
Thomaa  Snnth,  Milk-street,  merchant, 
Tho.  Brooka,  Cateaton-atreet^  linen-draper. 
M.  StanlM,  Alderroanburj,*warebouaeroaD. 
Wm.  Loydd,  Christ-church,  woollen -draper. 
Henry  Morris,  Fleet-street,  silversmith. 

^  AfWrwardf  lord  Thurlaw  aod  Lord  Chao^ 


Then  the  loformation  was  opened  by  Mx. 

Boiler. 

Mr.  Home,  My  Ion),  with  your  lordship's 
permission,  1  believe  it  is  proper  for  me,  at  tnii 
time,  before  Mr.  Attorney-General  proceeds,  to 
make  an  objection ;  and  to  reqocat  your  lord- 
ship's decision  c<incerotO{r  a  point  of  practice 
in  the  proceeding^  of  tbia  trial.  Bave  I  your 
lordship's  leave  ? 

Lord  Maiufield,    Certainly. 

Mr,  Horne,    Gentlemen  of  the  jury— -     • 

Lord  Mantfield.  No.  Not  to  the  jury.  If 
you  make  an  objection  to  the  iriegularity  of 
the  proceedings,  you  must  address  me.' 

Mr.  Horne.  1  am  veil  aware  of  it :  end  f 
hope  that  your  lordship  will,  upon  this  and 
other  occasions,  hear  me  before  you  suppose 
me  to  be  in  the  wrong.  I  waa  not  going  to 
addreas  my  argument  nor  my  objection  to  the 
jury ;  if  your  lordship  will  only  permit  me  to 
request  their  attention;  because  I  have  fre* 
quently  observed  upon  trials,  that  in  ail  cases 
almost,  when  application  has  been  made  to  the 
judge  to  decide  upon  any  objection,  the  jury 
have  been  generally  supposed  to  be  in  a  manner 
out  of  court ;  and  I  therefore  now  addreaa  my* 
self  to  the  jury,  only  to  request  their  attentioii, 
and  for  no  other  purpose. 

Lord  Mantfield.    Very  well.    Go  on. 

Mr.  Horne,  Gentlemen  of  the  jury,  what 
1  have  said  to  his  lordship,  if  you-heanf  it,  may 
perhaps  make  it  unnecessary  for  me  to  address 
yon.  Gentlemen,  though  what  I  am  goiag 
to  say  to  his  lordsliip  respects  a  matter  of 
law  and  practice  of  the  Court,  yet  1  meant  to 
request  your  attention,  because  you  may  fin4 
perhaps  that  the  decision  may  concern  you  to 
near  it.  My  lord,  1  ondersiand  (and  I  think 
I  see  good  reasons  why  it  ahould  be  ao)  that  it 
ia  the  usual  practice  and  wholsome  custom  of 
the  Court,  in  trials  of  this  kind,  that  unless  the 
defendant  examines  witnesses  in  bis  defence, 
the  defendant's  answer  closes  the  pleading: 
and  it  is  not  the  practice,  in  that  case,  that  the 
counsel  for  the  prosecution  should  reply.  But, 
my  lord,  in  the  late  triala  of  the  printera,  for 
printing  and  publishing  the  advertisement  noir 
in  question,  1  observed  that  Mr.  Attoraey-Ge« 
neral  claimed  and  exercised  the  peculiar  privi- 
lege of  replying,  notwithstanding  that  no  w|t- 
nessea  bad  been  oalled  for  the  defendant.  My 
lord,  with  your  lordship's  permission,  I  mean 
to  submit  my  reasons  to  your  lordship  in  sup- 
port of  my  objection  to  this  claim  of  Mr.  At* 
toruey-Cieiieral  in  the  present  trial. 

Lord  Mantfield.  You  come  too  early  for 
the  objection ;  because  the  objection,  if  there  is 
any  foundation  in  it,  should  be  when  be  gets  op 
to  reply. 

Mr.  Home.  My  lord,  I  own  I  did  ezped 
that  Mr.  Attoroev-General  would  urge  some- 
thing of  that  kind  against  what  I  have  said.  I 
atopped,  expecting  that  answer  from  bim ;  be- 
cause, my  lord,  he  may,  very  likely,  imagine 
it  to  be  a  part  of  the  duty  of  bis  office  to  baffle 
me  io  any  mamier,  and  to  take  ali  adrantageo 
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mhith  h^  M,  whether  fair  or  unfair,  against 
ne,  and  t»  obtain  a  rerdict  against  me  by* any 
means — there  are  reasons  why  be  abould  at- 
tempt to  do  to;  and  therefore,  1  own,  1  ex- 
pected that  the  Attorney-General  wontd  have 
vrged  that  a^^inst  me.  But,  my  lord,  1  ap- 
prehend, with  g^reat  submission,  that  this,  and 
this  only,  is  the  proper  moment 

Lord  Mamfield,  Mr.  Home,  I  will  do  to 
Hr  for  you.  If  (he  defence  that  you  are  to 
make  may  in  any  manner  be  gunled  or  go- 
remed  by  a  knowledge,  whether  the  Attorney- 
General  has  or  has  not  a  right  to  reply ;  if  Mr. 
Attorney-General  acquiesces  in  it,  1  have  no 
objection  to  yoor  being  apprized  how  it  stands 
beforehand ;  beoanse  otherwise  it  would  come 
nfter  you  had  made  your  defence:  and  if  you 
mean  to  calculate  your  defence  in  some  way 
differently,  upon  the  expectation  of  his  having  or 
bia  not  having^a  right  to  reply,  I  will  willingly 
{I  dare  say  the  Attorney-General  makes  no  ob- 
jection to  It)  hear  you  upon  that  point  now. 

Att.  Gefii  None  in  the  world. 
'  Mr.  flbr/ie.  Your  lordship  has  hit  npon  one 
•f  the  very  reasons  that  i  was  going' to  lay  be- 
fore you.  But,  my  lord,  1  hud  rather  that  this 
had  come  as  a  matter  of  justice,  than  as  an  ac- 
quiescence from  the  Attorney- General;  be- 
cause I  suppose  that  ever^  defendaint,  who 
shall  hereafter  stand  in  my  situation,  will  have 
the  same  right ;  and,  if  it  comes  aa  a  matter  of 
favour  from  the  Attorney-General,  those  for 
whom  I  am  much  more  concerned  than  my- 
self, may  not  perhaps  meet  with  that  genteel 
ncqoiesceoce.  However,  I  thank  the  Attorney- 
General.  I  shall  beg  then,  my  lord,  at  present 
to  make  my  objection.  1  am  snre  I  should 
hare  been  pennitted  to  make  it,  because  the 
arguments  which  I  had  to  use  would  have  been 
aach  as  would  more  particularly  have  aflTected 
your  lordship's  mind.  If  then  I  am  permitted, 
1  suppose  that  I  am  now  to  object  to  the  right 
9f reply. 

Lord  Mawjfield,  Yon  are  now  to  object  to 
the  right  of  reply. 

Mr.  Home.  My  lord,  if  I  should  forget 
any  thing  upon  this  occaaion,  so  new  to  me, 
and  make  any  mistakes,  I  shall  beg  leave  to 
vefresh  mv  memory  with  what  I  have  written 
down.  ]lty  lord,  1  have  been  taagbt  by  the 
best  authorities,  that  the  establish^  practice 
and  approved  rulea  of  the  court  are  so,  only 
because  they  are  reaaon,  and  reason  approved 
by  long  experience;  and  they  obtain  as  rules 
and  practice  only  for  that  cause.  .My  lord,  1 
believe  I  stiall  not  be  contradicted  by  your  lord- 
ship, when  I  aver,  that  it  ia  the  eatabliahed 
practice  and  approved  rule  of  the  Court,  in 
trials  of  thia  kind  (where  the  Attorney- General 
does  not  prosecute)  that  ii'  the  evidence  bronght 
for  the  prosecation  is  not  controverted  by  any 
•ther  evidence  un  the  part  of  the  defendant,  but 
the  fact,  as  far  as  it  depends  upon  testimony, 
taken  as  the  prosecutor's  evidence  left  it ;  that 
then  the  d<>feodant'a  anawer  closes  the  plead- 
ing. And  this,  my  lord,  baa  obtained  and  been 
ertabliihcd  as  the  approved  mU  and  practice 


of  the  Court,  because  it  is  snpposed  the  method 
best  calculated  for  the  obtaming  of  justice ; 
that  is,  for  the  conviction  of  the  guilty  and  tha 
acquittal  of  the  innocent ;  for  toth  are  to  ha 
regarded :  and  when  that  is  done,  then  only,  I 
suppose,  is  justice  done.  Now,  my  lord,  tha 
reason  of  this  practice  is  not,  like  some  others, 
so  covered  over  by  the  rust  of  ages,  or  disguised 
by  the  change  of  circumstances,  as  that  it 
abould  be  difficult  now  to  discover  it.  '  On  tha 
contrary,  it  is,  to  my  understanding  and  appre- 
hension, as  plain  and  evident  now  as  it  was  tha 
first  day  that  it  was  introduced.  But  that  is  no 
part  of^  my  business  to  enter  into :  the  reason 
of  the  practice  it  does  not  belong  to  ftie  to 
give.  It  is  sufficient  for  me  to  say  that  such  is 
the  practice,  and  being  the  practice,  it  must  ba 
supposed  the  best  method  of  obtaining  justice. 
Then,  my  lord,  I  humbly  snbmit  it  to  your 
lordship,  that  if  this  is  tho  best  method  for  ob- 
taining of  justice,  a  contrary  method  must  be 
attempted  for  some  other  end ;  and  that  end 
must  be  injustice,  or  the  conviction  of  the  ac- 
cused by  any  means.  My  lord,  the  practice, 
and  this' exemption  from  it,  which  Mr.  Attor- 
ney* General  cfaims,  cannot  both  stand :  one  or 
the  other  must  be  given  iip ;  because  tliey  can-* 
not  both  be  the  best  method  and  moi^t  .likely 
means  for  the  obtaining  of  justice.  Now,  my 
lord,  that  the  king,  or  that  the  attorney -ge- 
neral in  his  name,  should  be  permitted  to  pursua 
any  other  method  or  practice  than  that  esta- 
blished method  which  is  best  calculatetl  for  tha 
obtaining  of  justice,  seems  to  me  completely 
absurd.  For  the  king,  such  as  the  law  and 
such  as  reason  conceive  him,  can  have  no 
other  interest  but  in  the  obtaining  of  jtMtice, 
impartial  justice.  And  if  it  wm  possible,  my 
lord,  to  conceive  a  king  even  with  a  leaning  or 
an  incliuation  on  either  side,  it  must  rsther  ba 
that  his  subjects  should  be> found  innocent  thaa 
guilty.  But  this  claim  of  Mr.  Attorney-Ge- 
neral, my  lord,  absurdly  supposes  the  contrary ; 
and  that  the  king  has  an  interest  in  their  being 
convicted ;  and  that  therefore  easier  and  readier 
means,  and  greater  means,  are  to  be  allowed  to 
the  king  for  obtaining  a  conviction,  than  ara 
allowed  to  any  other  person,  my  equal  or  my 
inferior.  And  yet,  my  lord,  1  must  acknow- 
ledge that  the  claim  which  I  am  now  objecting 
to,  is  not  a  new  one.  My  lord,  in  the  reign  of 
James  the  second,  that  man  (for  he  never  was 
for  one  moment  a  king)  claimed  the  peculiar 
right, 'prerogative,  and  power  of  dispetniing 
with  the  laws  of  the  land.  Sir  Edw.  Herliert, 
the  chief  justice  of  those  days,  and  the  other, 
judges,  decided  in  favour  of  that  claim.*  Thank 
God,  my  lord,  the  glorious  Revolution — (and  I 
call  it  80 :  it  shall  not  have  less  prsise  from  ma 
because  it  is  now  grown  uncourtiv) — ^the  glo- 
rious Revolution  put  an  end  to  that  iniquity. 
Unfortunately  for  this  country,  the  principles 
which  produced  that  and  many  other  iniquities 
are  now   again  revived    and   fostered;    and 

*  See  the  Case  of  air  Rdward  Hales,  vol.  11, 
p.  1165,  of  thisCoUsction. 
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Proeeediiifi  (^tinit  John  Hornet 
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amoDgBt  WMay  other  mof t  shameful  fkietrioM, 
this  doclrine  of  a  dispeiisiDgf  power  is  nov  re* 
▼4?ed  agaio — uoder  another  shape  and  Ibrm 
iodeed  ;  but  it  is  the  same  power.  It  is  now 
a  prerogative  to  dispense  with  the  rules  and 
methods  of*  proceeding ;  that  is,  my  lord,  to 
dispense  with  the  laws:  for  Uie  rules  and 
methods  of  proceeding  (%w\  I  hare  heard  your 
lonUhip  say  it  in  other  cases)  are  parts  of  the 
laws  of  the  land.  My  lord,  I  have  lieen  told 
|(Biid  that  by  a  greater  authority  than  any  al- 
most that  now  liTes)  that  '^the  metbodsand 
forms  of  justice  are  essential  to  justice  itself." 
And,  my  lord,  the  forms  and  methods  of  pro- 
ceed it;  i;  are  particularly  tender  in  that  part  of 
the  laws  which  is  calculated  for  the  protection  of 
innocence.  My  lord,  the  penal  laws  are  made 
to  bring  criminals  and  offenders  to  justice ;  but 
tile  forms  and  methods  of  proceeding  of  the 
courts  of  justice  are  appointed  singly  to  distin- 
guish the  iunoceut  from  the  guilty,  and  to  pro* 
tect  them  against  exorbitant  power.  My  lord. 
In  the  case  of  this  particular  privilege  which 
the  Attorney- General  claims,  I  think  1  could 
spend  a  day  in  shewing  how  many  received 
legal  maxiws  and  truths  it  vi<»lates :  for  truth  is 
of  such  a  nature  that  it  has  a  thousand  branches 
issuing  from  it ;  and'faUhood,  let  it  be  as  care- 
ful as  it  can,  will  run  against  some  one  or  other 
of  them.  1  do  really  believe  I  could  fairly 
spend  a  day  in  shewing  the  absurdity  of  this 
claim.  But  yet,  to  my  great  disadvantage  and 
ra^r  great  sorrow,  vrhen,  in  the  late  trial  of  the 
printers,  the  defendant's  counsel  objected  to 
this-claimof  Mr.  Attorney-General,  your  lord- 
ship interfered  hastily,  and  saved  Mr.  Attorney 
General  the  trouble  of  vindicating  bis  claim. 
Your  lordship  saved  him  from  the  embarrass- 
ment be  would  then  have  found,  and  which  I 
am  confident  he  will  now  find,  to  produce  one 
single  argument  of  reason  or  justice  in  behalf 
of  bis  cUiim :  and  this  your  lordship  did  by  an 
absolute  overbearing  of  the  objection,  without 
even  permitting  an  argumrnl.  And,  my  lord, 
tbst  is  a  very  great  disadvantage  lo  me,  as  well 
as  tt  was  lo  the  defendant  in  whose  cause  he 
made  it:  for,  my  lord,  the  very  ingenious  coua- 
set— (I  beg  the  gentleman's  pardon  for  al* 
teu^pting  to  distwigoish  him  by  that  epithet ; 
there  is  no  want  of  ingenuity  at  the  bar)-— but 
the  vecy  honest  counsel  who  made  that  obiec- 
tion,  wiHild  have  been  able  to  support  it  m  a 
▼ery  diffi^rea't  manner  from  any  in  which  I  can' 
expect  to  do  it.  My  lord,  the  trial  may  take 
qp  som^  time;  tlierefore  I  will  no  longer  hold 
you  on  this  objection.  J  shall  reserve  to  my- 
self the  right,  which  I  did  exercise  in  oon- 
denoing  the  action  of  the  kiog's  troops  (which 
IM  th^n  call)  and  do  still,  ai>d  will  tOrUKNTOw 
call,  because  cooUary  to  law,  a  murder)  so  I 
ahaUi  reserve  it  to  myself,  Und  not  now  take  up 
more  of  the  time,  to  say  what  I  aball  tJM 
pro|ier  by  argument  and  reason  on  the  decislan 
of  your  lordship;  which  deeision  muatcorae 
after  your  lordship  sliaU  have  beard  ttie  At- 
torney-General'a  answer,  and  my  reply  :<^ibr 
I  take  iti  have  a  right  to  reply.    I  ah^tlieD 


reserve  that  power  to  myself  to  sptalt  aa  freelf 
of  it  as  I  should  do  of  any  other  udiiirrmit  ac* 
tion  in  the  world. 

Lord  Mansjield.  There  is  no  oocaaian  lor  Mr. 
Attomf  y-General  to  aay  any  thing*  I  am  motft 
clear  that  the  Attorney -Geaeral  has  a  right  to 
reply  if  lie  thinks  fit,  sad  that  \  caooot  deprive 
him  of  it;  aifd  there  is  no  such  rule,  that  io  aw 
case  a  private  prosecutor  or  private  plaintiff 
ahall  not  reply,  if  new  matter  is  urged  whielt 
calls  for  a  reply ;  new  questions  of  law,  wmw 
observations,  or  any  matter  that  makea  a  repl  jf 
necessary.  No  authority  at  law  baa  beea 
quoted  to  the  oootrary.  A  party  that  begina 
has  a  right  to  reply  ;  there  is  not  a  State  Trial 
whera  the  aolicitor-gcoeral  or  the  attoroey-gt- 
aeral  have  not  replied ;  and  1  know  of  no  law 
that  says  io  any  case  the  prosecutor  may  aal 
reply.  But,  for  the  saving  of  time,  rales  by 
usage  of  the  bar  are  received.  Two  gentl^ 
men  doa't  examine  the  same  witness,  but  yet 
they  do  rery  often.*  They  don't  reply  wbea 
there  is  no  evidence  for  a  defendant,  and  bo* 
thing  new  to  aiake  it  necessary  to  reply :  then 
they  don't  do  it ;  but  if  a  question  of  law  waa 
Btarted,  which  nobody  thought  of  in  the  begin- 
ning, they  do  it  then :  then  they  have  a  ngbt 
to  reply,  and  must  reply,  for  the  sake  of  jus- 
tice«  And  thereibre  I  apprize  Mr.  Horne  that  tha 
Attorney-General  certainly  has  a  right  to  reply. 

Mr.  aTne.  Your  lordship  must  he  very  sen- 
sible how  untoward  is  my  situation  in  this  case. 
This  is  only  a  repetition  of  what  happened  be- 
fore ;  if  your  lordship  will  thus  do  the  business 
of  Mr.  Attorney-General  for  him.  My  lord» 
you  now  take  from  me  what  you  give  to  him  ; 
you  take  from  me  that  right  of  reply  whicb  by 
the  practice  of  the  court  1  have,  whilst  yott 
give  to  him  that  right  of  reply  which  by  tha 
practioaof  the  court  he  has  not.  1  have  a  right 
to  reply  to  the  Attorney  -General's  answer  to  mjr 
obiectioo,  but  I  have  no  right  to  reply  upoa  tha 
judge.  1  beg  the  Attorney -General  may  do  hia 
own  business.  He  is  tiiU  of  reason  tod  argu- 
ment. He  smiles.  Indeed  he  well  may« 
Mjr  Idrd,  he  can  surely  prove  the  justiee  o^his 
claim  himself,  if  there  is  any  in  it.    My  lord^* 

Lord  M^mfield,  8ir»-hear^Your  proper 
reply  to  the  judgment  I  have  given  is  a  isotioa 
to  the  Court ;  I  never  here  decide.-- It  isapeak- 
ing  to  no  purpose  to  perausde  me  where  1  have 
no  doobt.-^The  Attorney- General  here  will  ha 
of  the  same  ojunion  with  ose.  Bat  your  praner 
reply  to  me,  is  a  motion  to  the  ooorl ;  anil  if 
the  suffering  him  ta  vsply  is  against  law,  it  ia 
aa  irregularity  in  tlie  trial,  lor  which  the  var- 
diet  will  be  aei  asi^.    You  wiM  faaive  arsmedy. 

Mr.  Hotmt.  O,  mv  lord,  I  have  akeady  suf- 
fered  under  your  lordship's  direetiiig  me  ta  re- 
medies.'h  The  nneat  crael  of  aU  poiaoneva  era 
those  wba  poison  our  remedies.  Has  your 
lordship  foegoMea  t^^l  am  sure  yao  have  no* 
forgaHan  that  I  have,  onoe  befina  ia  my  itfef 
bad  the  hoaowr  to  be  tited  betea  year  lordship 

*  See  the  Caaaof  Doe  a.  Rsa,  S  Campbell^ 
NmMiamy^mL        f  Sat  f  aL  €»  p.  Sli. 
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for  t  picteB4ed  UM.  My  l«rd,  Uim  iiMkler  «r 
t«l>lj  I  kapw  ao  well  to  be  Ihe  pnoti€e«  not 
Qoly  from  ibeaateUigeocel  baveba^  apoo  tbai 
attbjett,  but  from  that  fery  trial  at  Guildford, 
4Kk  tbe  actioa  broo|^bt  against  me  by  the  preaent 
lord  Onflow.  My  lord,  I  could  then  have  cod- 
Iradicted  bit  evidence.  1  will  joat  mentioa  two 
4Nr  three  particulars  in  this  caae.  It  wan  the 
moat  acandaloua  one  that  ever  came  before  a 
court.  (Your  lordahip  cannot  forget  the  partt- 
cultfs  in  that  trial.)  I  waa  proaecuted  by  him 
lor  a  libel.  On  tbe  firat  action  wbidi  he 
iironght,  I  obtained  a  iionauit.  Upon  that,  a 
Ireab  action  waa  brought  To  that  freah  ac- 
iion  (in  order  to  try.  it  in  Surrey,  where  the 
plaintiff  bad  hia  influence)  in  that  fresh  action, 
words  spoken  a  year  or  two  before  were  added, 
words  of  a  difllerent  natare»  and  upon  a  different 
flol^lect.  We  came  to  trial  before  your  lordship, 
and  I  do  remember  some 'very  strong  caMss 
(which  indeed  I  intended  to  have  published)  of 
vour  lordship's  practice  in  that  trial.  But,  my 
lord,  however  impatient  1  may  bethought  to  be, 
I  am  very  patient  under  personal  injuries.  I 
jbave  never  oomplsined  of  tbe  practices  used 
sgaioat  oie  en  that  trial,  nor  of  the  mistakes  (to 
•peak  gently)  which  your  lordship  made. 
Your  lordship  then  told  me,  as  now,  that  I 
should  have  a  remedy— 

AUomey-GentraL  I  beg  leave  to  object  to 
tbia  way  of  proceedioj^  in  a  trial.  What  can  it 
be  to  the  iaaue  that  is  joined  in  this  oanse,  any 
part  of  the  history  of  what  related  to  the  trial  at 
^uihUbrd? 

Lord  Man^ld,  If  I  remember  right,  you 
liad  a  remedy  there,  for  it  was  determined  not 
lo  be  actionable. 

Mr.  Home.  True,  my  lord ;  but  it  cost  me 
$00/.  Tbe  remedy  was  almost  as  bad  as  the 
verdict  would  have  been. 

Lord  MamjUld.  There  most  be  an  end. 

Mr.  Home.  Not  of  this  objection. 

I4»rd  Mamfield.  No ;  sn  end  of  going  out 
^the  cause.    You  must  behave  decently  and 

Mr.  Home.  I  will  aurely  behave  properly. 

Lord  Mantfield.  Thia  la  over.  I  tell  you 
Mbrehand,  I  apprize  yw  of  it  (which  ia  going 
4iat  of  the  way),  that  it  is  not  in  my  power  to  de- 
prive the  prosecutor  of  replying,  if  he  sees 
caose  to  deaure  it. 

Mr.  Home.  Now  then,  my  lord,  I  entreat 
500  to  let  me  decently  tell  you  of  the  situation 
yon  pot  me  into.  \Vben  I  offer  to  prove  by 
ofgolnent  the  right  which  I  have  to  make  my 
eljection  at  tbia  time,  your  lordabip  kindly 
•tape  BBC,  and  takea  it  for  granted*  Then,  af- 
lerwarda,  it  aeenw,  it  ia  you  who  apprized. me. 
Ymi  tell  me  you  have,  out  of  tbe  rule,  apprized 
OM :  yel,  becauae  I  accepted  that  which  1  knew 
to  be  my  right,  aa  an  appriaal  which  you  were 
willing  to  give  me,  not  meaning  however  to 
preolude  myaelf  from  the  argument,  yonr  kird- 
•hip  makea  use  of  my  aeeeptanee  of  this  ap» 
piinl  la  detel  boy  ohiection.  Firat,  your  lord- 
ship interferea  to  aave  Mr.  Attora^-General 
iwaatttjBpiiBf  to  gtm  a  reMon,  whkh  yon 
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both  kMW  be  eannet  give ;  and  lbe»  Mr.  AU 
torney-General  gela  np  lo  aave  your  lordship  ia 
hia  turn,  and  to  atop  me  from  explaining  yonr 
lordship's  conduct.  Thus  between  your  lord* 
ship  and  Mr.  Attorney- General,  a  detendani  in 
in  a  bldsaed  sitnatiou  f  [Here some  promiscuous 
altercation  ensued,  after  which  Mr.  Horne  pro* 
eeeded.3    What  I  waa  apeaking  of  was  merely 

this ;  that  tbe  practice [Here  again  aonm 

interrnp^n]  I  waa  going  to  ahew  your  lord* 
ship  (in  answer  to  what  lei  I  from  you,  ami  net 
distinct  from  this  cause,  nor  from  what  your 
lordship  had  said)  I  waa  going,  and  decently 
going,  to  ahew  your  lordship,  that  it  waa  tbo 
practice  of  the  eoort  that  the  prosecutor  ahouM 
not  reply  onless  evidence  is  called  for  the  defen* 
daat    I  waa  g«>ing  to  aliew  it  to  your  lordship 
from  my  own  particular  case  before  your  lord* 
ship  at  Guildford,  and  that  1  suffered  under  il 
conaiderably ;  and  1   mentioned  the  instance. 
I  am  sure  that  is  not  wandering  from  the  pointy 
when  your  lordship  has  said,  that  iA  was  not 
the  practice  of  the  court.     If  the  Altoroey  -  Ge- 
neral had  said  ao,  1  sliould  hate  had  a  right  to 
reply  to  him.    But  I  muat  aay,  aa  before,  if 
your  lordship  is  to  do  the  Attorney-General's 
business,  and  so  cut  off  my  reply,  and  then 
Mr.  Attorney- General  is  to  get  up  an'l  say^ 
This  has  nothing  to  do  with  the  cause ;  between 
the  Chief  Justice  and  the  Attorney- General, 
what  am  I  to  do  ?  My  lord,  1  beg  leave  to  mcOF- 
tion  to  your  lordship,  that  if  the  Attorney -Gene* 
ral  had  said  truly,  and  if  I  had  wandered  from 
the  case,  it  would  not  be  wonderful  that  I,  unused 
to  these  matters,  should  wander  a  little ;  and 
your  lordship  should  have  seme  indulgence  to 
ray  situation.    My  lord,  I  was  going  to  meib. 
tion  to  your  lordship  my  own  case :  all  I  know 
of  law  18  from  my  own  case,  and  from  what  I 
have  been  a  witness  of  myself.    I,  in  that  case, 
at  Guildford,  did  suffer  a  false  evidence  to  pro- 
cure  (by  yonr  lordship's  mistaken  direction)  a 
bad,  falxe  verdict;  because  I  was  told  by  my 
counsel  (some  of  the  first  counsel  in  tbiscoun* 
\ry)  that  the  words  themselves  were  not  action* 
able;    and  therefore,   though   J  could    have 
proved  by  gentlemen  in  court  that  the  words 
sworn  against  me  were  not  spoken  by  me ;  yel 
my  counsel  tokl  me  it  was  better  for  me  to  let 
those  words  go  as  proved,  than,  hy  calling  evt* 
dence,  to  git e  to  the  prosecutor  a  right  of  veply^ 
which  otherwise  he  would  not  have :  theretbre 
I  suffered  the  worils  to  be  supposed  to  have 
been  spoken,  rather  than  give  to  my  adveiasry 
a  right  to  a  reply.   But  now  I  find  he  had  thai 
right  without  my  calling  evidence;  that  is,  I 
am  fold  KO  by  your  lordship,  though  I  havo 
been  told  otlierwiae  by  aM  the  counsel  and  all 
the  trials  I  have  ever  been  at.    My  lord,  as  for 
quoting  laws  for  the  practice,  i  hope  your  lord* 
ship  does  not  expeet  me  to  quote  hiw  in  a  mat* 
ter  of  practice,  and  wdeed  in  hardly  any  oikee 
matter,  except  the  law  that  1  have  learned  from 
your  lordsliip.    I  was  a  constant  attender  of 
yow  lordship  aome  yeara  ago,  and  1  have  ga* 
theved  from  your  practice  aome  thinga  which  I 
ti^eto  bsi  Old  temewiiicb  i  take  ant  to  b^ 
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maxiniB  of  law.  Noir,^  in  tbat  case  I  meiitioiied 
at  Guildford,  I  suffered  words  to  go  as  proved,' 
which  1  could  have  disproved— and  there  are 
gentlemen  in  court  now  who  know  the  fact, 
and  would  have  been  the  evidences — I  suffered 
words  to  go  as  proved,  because  I  would  not 
give  the  prosecutor  a  right  to  reply.  Your 
£>rd8hip  directed  the  jury  to  find  a  verdict  for 
the  words;  and  your  lordship  said,  if  your  di- 
rection was  mislaken  (because  my  counsel  bad 
argued  that  the  words  were  not  actionable)  your 
lordship  told  nay  counsel-*(he  published  a 
pamphlet  afterwards : — be  was  much  hurt  at 
It)  yon  said  that  what  be  bad  advanced  sur- 
prized you ;  that  it  was  new  law ;  such  as  you 
bad  never  heard  before— (lie  was  much  hurt  at 
it ;  he  felt  it :  be  was  hurt  at  your  lordship's 
dMiaratiou:  be  published  a  pamphlet  after- 
wards addressed  lo  your  lordship,  which  1  am 
sure  yoo  must  remember).— My  lord,  in  con- 
aequence  of  your  lordship's  direction,  a  verdict 
was  given  against  me  for  400/  ;  and  yon  said, 
if  you  were  mistaken  in  vour  directions,  tbat  I 
bad  a  remedy ;  1  need  only  appeal  to  the  court : 
I  had  a  remedy.  What  sort  of  a  remedy  P  The 
expence  of  the  remedy  wi^b  almost  equal  to  the 
verdict.  The  verdict  was  set  aside,  that  is 
true ;  but  your  lordship  knows  that  a  verdict 
makes  the  defendant  pay  his  own  costs.  I 
should  have  had  the  costs,  if  the  verdict  had 
not  been  given  against  me.  IV  fa  at  sort  of  re- 
ineclies  are  these,  that  are  worse  than  the  fair 
bbnest  punishment  tbat  can  be  inflicted  upon 
the  charge  ?  Therefore  I  do  iotreat  that  your 
lordship  will  not  send  uie  to  remedies  which  I 
bardly  know  how  to  take ;  especially  as  I  have 
always  found  that  such  kind  of  remedies  from 
your  lordship  are  like  giving  a  man  a  wound, 
and  then  telling  him  where  he  may  find  a 
plaister :  it  is  tiot  a  thing  that  I  should  wish  to 
do,  nor  wi)uld  vour  lordship  like  to  suffer  it. 
And  as  your  lordship  says  that  no  law  has  been 
quoted  to  prevent  his  reply,  I  intreat  tbat  I 
may  bear  from  Mr.  Attorney- Genera  I,  or  from 
yourselfy  that  law  tbat  gives  him  a  right  to 
reply. 

Lord  Mansfield  (to  the  Attorney-General). 
Goon  with  the  trial. 

■  Mr.  Home.  1  shall  hear  no  reason  then 
firom  either  of  you  ?  Well !  if  so,  I  must  sub- 
pit  under  it. 

Attorney  General,  My  lord,  and  gentle- 
men of  the  jury,  there  is  nothing  in  this  case 
(unless  the  behaviour  of  the  defendant  should 
constitute  that  something)  tbat  can  make  it  at 
all  different  from  the  most  ordinary  ease  of  a 
plain  delinouent  in  a  roost  gross  offence  being 
brought  before  a  court  of  justioe.  I  bate  looked 
vouoo  with  a  degree  of  examination  to  see  if  I 
eould  see  whetber  there  was  one  amongst  the 
numerous  bystanders  tbat  I  saw  here,  who  bad 
eonceived  a  favourable  impression  from  so  ex* 
traordinarv  an  interposition  as  one  has  beard 
'to* day.  1  certainly  should  not  rise  to  take  off 
or  repel  loose  slander  scattered  about  witbout 
being  pointed  at  any  one  iadividaal  particularly, 


much  less  should  I  take  notice  of  thai  sM  of 
slander  which,  affecting  to  point  itself,  only 
disgraced  itself  in  the  manner  of  that  affeota* 
tion.  For  my  own  part,  1  should  tfamk  i  was 
stooping  exceedingly  below  that  character  and 
that  situation  in  the  world  which  1  bope  I  am 
entitled  to,  if  I  were  to  set  myself  to  defend  my 
own  peculiar  part  from  any  aspersions  that  have 
been  thrown  upon  me.'  It  is  the  duty  of  my 
office  to  prosecute  with  intei^rity  those  wbom« 
according  to  the  best  of  my  judgment,  I  believe 
to  be  fair  objects  of  prosecution.  It  is  the  duly 
of  my  office,  as  far  as  I  can  govern  tbat  duty, 
to  conduct  the  prosecution  with  the  utmost 
clearness  and  the  fullest  honour.  And  if  I  have 
taken  a  part  in  this,  or  in  any  prosecution  that 
any  man  can  fairly  stand  forth,  in  a  manly  style, 
and  challenge  directly  and  pointedly,  let  it  be 
challenged,  and  let  me  be  called  upon  to  ansWer 
it.  But  to  be  told  that  I  stand  nere  i^eady  to 
take  all  manner  of  advantages,  fair'  or  unfair, 
against  the  delinquents  whom  1  call  into  jus* 
tice,  it  is  a  sort  of  aspersion  below  refotatiiHi ; 
*  and  I  will  not  stoop  to  take  notice  of  it,  unless 
it  should  condescend  upon  some  particular  act 
in  my  conduct  that  makes  me  an  object  of  that 
species  of  animadversion.  Whether  I  am  er 
whether  I  am  not  to  reply  in  such  a  cause 
as  this,  it  is,  in  this  moment  of  it,  not  so 
much  irregular  to  advance  it,  as  impossible  to 
foresee.  When  I  read  over  the  case,  when  I 
consider  the  effect  of  it,  I  cannot  foretel  the 
slightest  eceasiou  to  trouble  you  hy  way  of 
reply  :  for  of  all  the  plain  and  simple  nMtters 
tbat  ever  I  had  occasion  to  lay  before  a  court 
of  justice,  there  is  the  least  degree  of  compli- 
cation  in  that  which  I  am  about  to  state  to  you 
now. 

This  is  an  information  brought  against  Mr« 
Home  for  being  the  author  and  the  original 
publisher  of  this  libel.  The  crime  that  1  put 
most  upon  is  that  which  I  stated  last,  that  he 
was  the  original  publisher  of  this  libel.  It  n 
in  that  respect  that  his  crime  appears  to  me  te 
differ  most  from  those  that  have  been  called 
into  justice  before.  The  circumstance  of  his 
name  being  printed  at  the  bottom  of  the  libel 
was  an  add itioua I  aggravation  in  this  respect, 
because  it  seemed  to  imply  a  bolder  inslilt  upon 
manners  and  decency,  and  the  laws  of  the 
country,  than  a  simple  publication  of  a'  libel 
without  \hat  nime  would  have  been.  1 1  utmed 
to  imply  this,  because,  while  that  name  lay  bid 
behind  the  printer  of  the. paper,  the  stoutest 
champion  for  sedition  could  not  have  defied  tb« 
laws  with  greater  security ;  for,  though  it  stood 
in  capitals  upon  the  front  of  many  thoussnd 
pages,  yet  it  was  as  inscrutable  and  impossible 
for  me  to  follow,  as  if  the  name  hati  not  ap* 
peare<l  upon  the  paper  at  all.  For  Ibe  rest  of 
It,  I  put  it  upon  the  publication,  cfaicfly  be- 
cause that  seems  to  be  the  whole  objeet  and 
drii't  of  the  composer  of  the  libel :  for  as-  n 
composition  it  Is  absolutely  nothing.  I  do  not 
mean  to  iqieak  of  it  by  way  of  derogation  from 
the  parts  and  talents  of  the  ingtnions  gentle* 
man  (whose  parts  and  tabmts  1  never  hinrd  s» 
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mach  of  at  I  have  done  to-day)  1  do  not  mean 
to  v|ieak  it  in  deroffatioD  of  them ;  no  doubt  but 
he  cimM  have  writ  a  better  thtog^ ;  but  hiv  un- 
deretandinff  was  iodaatrioualy  let  down  apd  sup- 
pressed ;  and  tbe  very  purp^ise  of  this  writing: 
was  to  make  it  rilmldry  and  trash.  For  the 
intentioD  of  it  was  (as  it  appears  to  me)  the  in- 
teotion  of  it  was  nothioff  more  than  to  defy  the 
;  Uus  and  juatice  of  the  country,  proclaimiDg', 
AS  it  were,  thusr  either  punish  this  libeK  or 
confess  that  there  are  no  laws  in  the  eountry 
by  which  a  libel  can  be  punished.  Others  have 
entertained  sufficient  malice  a^inst  titta  coun- 
try; othera  have  lieen  anxious  enough  to  ex- 
cite sedition ;  but  this  is  vrritten  chkfly  with 
tbe  purpose  of  telling  mankind— «•  Thus  I  dare 
do !  I  dare  insult  the  laws  without  having  any 
«arthly  thing  to  state  to  the  public,  except  an 
insult  upon  the  laws."  Sometimes  a  libel  is 
covered  (though  thinly  covered  enough)  with 
the  pretence  of  informing*  mankind,  or  of  dis- 
cussiug  public  subjects  for  tbe  use  of  mankind : 
here  is  not  even  the  affectation  of  giving  infor- 
mation :  here  is  not  even  the  affectation  of  dis- 
cussion :  but  the  writer  tella  you  in  so  many 
Uunt  words  (of  no  kind  of  meaning  in  the 
worM  but  to  convey'  reproach  and  scandal) 
that  the  persons  who  were  employed  by  the 
government  are  guilty  of  murder;  and  the 
persons  who  employed  them  consequently  in- 
volveil  in  the  same  guilt.  For  what  is  the  na- 
ture of  the  libel  that  is  published — **  King's 
Arms  tavern— At  a  meeting  held  during  an 
aKijournment*'  (1  do  not  mean  to  make  any 
obaervation  upon  the  meeting  during  an  ad- 
journment)^** a  gentleman  proposed  that  a 
flobacription  sliould  be  entered  into" — (this  I 
conceive  to  be  a  device — not  a  very  rich  one  in 
point  of  invention — but  a  device  to  introduce 
that  which  follows)  **  a  gentleman  proposed 
that  a  subscription  should  be  entered  into  by 
such  of  the  members  present  who  might  ap^ 
prove  of  the  same,  for  the  purpose  of  raising 
the  sum  of  100/.  to  be  applied  to  tbe  relief  of 
tbe  wadowa,  orphans,  and  aged  parenta  of  our 
beloved  American  MlOw -subjects,  who,  faitb*- 
fui  to  the  character  of  Eoglishmeu,  preferring 
death  to  alavery,  were  for  that  reason  only  in- 
faomaoly  murdered  by  tbe  king's  troops.''* — 
Murdered  by  the  king's  troops !  What  kind  of 
palliation  (justification  it  is  abaurd  and  non- 
sense to  talk  of)  but  what  kind  of  palliation 
can  be  given  to  the  charging  men  with  the 
€xime  of  mnrder,  by  writing  against  them  in  a 
news-paper?  Is  it  to  be  laid  down  for  law, 
or  a  thiDg  to  be  tolerated  in  a  civilized  coon- 
try,  that  crimes  of  the  most  heinous  sort  shall 
bo  impQted  to  men  by  a  pablid  reviler  in  a 
newa-paper,  >who  yet  dares  not  stand  Ibtth  as 
SD  accuser  ?  .Is  that  to  be  tolerated  in  a  civilised 
cotiotry  f^the  writing  against  men  that  they  are 
guilty  of  murder  who  are  not  to  be  accused  of 
that  crime?  Is  it  to  be  tolerated  in  a  coofltry 
■  ■  ■       ■■  »■#■■.-■     .-.  ■ 

*  Some  account  of  this  business  is  exbibhed 
in  Stephens's  Memoin  of  Home  Tookei  vol.  1, 
|p.4d5««lis;. 
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where  an  orderiy  government  preraila,  and 
while  the  form  of  government  subsists,  to  write 
against  the  transactions  of  that  government,  as 
if  stained  with  all  the  crimes  under  heaven,  and 
calculated  for  no  earthly  purpose  but  of  com- 
mitting diose  crimes?  To  suppress  liberty  (the 
only  object  for  which  government  is  or  ought 
to  be  erected)  to  suppress  that  liberty  by  tba 
means  of  murder.  Is  imputed  to  the  tranaactiona 
of  tbe  government  of  the  freest  country  now 
under  heaven!  and  it  is  called  hberty  to  d« 
that !  whereas  men  most  be  short-siffbted  in- 
deed, a  man  most  be  drivelling  like  an  idiot 
that  does  not  see  that  the  maintaining  of  regu- 
lar government  is  the  true,  the  only  means  of 
maintaining  liberty.  Js  it  libertjr  to  put  the 
characters  of  persons,  the  properties  of  every 
individual,  unoer  the  tyrannous  hand  of  anar- 
chy, and  of  every  man  that  thinks  proper  to 
seize  them,  uncuntroled  by  law  P  Is  that  li- 
berty P  And  ia  there  any  one  by-stander  of 
the  most  ordinary  understanding  that  heara  me 
novi^  speak,  that  has  so  gross  an  understanding 
as.to  imagine  that  he  would  be  more  free  if  it 
were  in  tbe  power  of  any  man  that  thought 
proper  to  revile  bis  character,  (which  is  th^ 
question  which  is  now  immediately  aob- 
jccted  to  you)  or  to  injure  him  in  his  person  or 
fortune,  or  in  any  other  manner  whatever? 
This  therefore  i:*  not  to  be  coloured,  aa  far  as 
I  can  foresee,  by  sny  kind  of  argument  what- 
ever. The  nature  of  the  libel  is  too  gross  to  be 
commented  upon ;  it  does  no  honour  to  any 
body  that  has  been  coAcerned  in  making  it. 

I  shall  content  myself  with  proving  the  fact 
of  this  paper  having  been  written,  of  this  paper 
having  been  published  originally  by  Mr, 
Home ;  and  the  conclusion  to  be  made  upon 
that  is  too  obvious  a  one,  and  too  broad  a  one, 
for  me  to  tbresee  at  least  any  kind  of  difficulty 
about  it.  It  :vas  my  duty  to  lay  it  before  vou. 
I,  charged  with  the  duty  of  my  office,  nave 
brought  it  here ;  it  is  your  duty  to  judge  of  it 
You,  charged  by  the  oath  that  you  bavetakenf, 
are  to  determine  upon  it.  If  you  can  be  of 
opinion  that  thia  licentiousness  is  lit  to  be  tole« 
rated,  according  to  the  old  and  established  law« 
of  this  country  ;  if  you  are  of  opinion  that  the 
fact  is  not  proved  upon  the  defendant  in  the 
manner  in  which  it  is  stated  by  tiie  witnessea; 
it  will  be  vour  daty,  your  osths  will  bind  you 
to  acquit  him :  but  if  tbe  fact  should  be  proved, 
if  it  should  stand  as  clear  as  to  my  judgment 
and  apprehension  it  now  stands,  you  will  be 
constrained  by  the  same  necessity  of  duty,  and 
bjr  the  additional  sanction  of  an  oath,  to  enter« 
tain  exactly  the  opinion  of  it  which  I  have 
found  myself  constrained  to  entertain.  I  have 
DO  wish  (I  did  not  know  Mr.  Home)  I  have  no 
wish  to  prosecute  any  one  individual ;  nor  have 
I  been  desired,  if  i  had  anch  a  wish,  to  proaeeote 
him.  And  1  hope  I  may  add,,  that  oo  desire 
could  have  compelled  me  to  prosecute  a  man 
whom  1  myself  had  not  thought  guilty,  not- 
withstanding anv  thing  that  has  bMo  said  on 
the  contrary  side*  1  go  upon  the  evidence  as 
it  is  in  my  possession  ;  I  go  npop  tlif^tvidsnct 
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it  it  u  is  my  powef  to  Brodoee  it  If  there  be 
may  ef  idence  on  the  other  side,  and  if  that  \a 
•otBeitnt  to  refiite  the  imputetioB  which  the 
•vklence  that  I  have  to  produce  lays  upon  him, 
I  ahalt  he  aa  ready  to  exaiDioe  that  with  exactly 
the  aame  de^ee  of  candoar,  aod,  1  hope,  of 
uprif^htaMs,  aa  J  have  done  the  pretent.  My 
4iily  »  dane  by  laying  the  matter  before  you. 
Your  duly,  I  am  stire,  will  he  done  to  your 
«wa  hoBoar  and  the  support  of  public  justice 
hy  the  verdict  you  will  give  upon  the  oecafioD. 

Evidence  fob  the  FftoaEcirrioN. 
,     Thomas  TTtUon.  sworn. 
Examined  by  Mr.  Solicitor  Gentral^ 
Sol.  Gen.  Look  at  those  papers.    (The  se- 
veral ManuseripU  from  which  the  advertise- 
meots  were  printed  in  the  newspapers.    The 
witness  inspecu  them.) 

Do  yen  know  whose  hand^writiofr  those 
papera  are P— They  h)ok  like  Mr.  Home's 
■and- writing. 

]>o  ^ou  know  Mr.  Home?^!  have  seen 
bim  write. 

Do  you  take  these  to  be-  his  hand-writing? 
-•They  are  like  his  hand-writing.  1  will  not 
tapon  my  oath  say  that  they  are  his  hand-writ- 
iag ;  I  believe  that  they  are. 

(The  manuscripts  or  the  two  advertiseBeiita 
fOM  in  court.) 

Henry  Sampton  Woodfall  »wom. 
Examined  by  Mr.  Wallace. 

What  bosiness  are  you  ?— A  printer. 

Do  you  print  any  newspaper? — Yea. 

W hat  paper  ?— The  Puhhc  Advertiser. 

Mr.  Wallace,  Look  at  these  two  papers 
(shewing  the  witness  the  manuscripts  of  the 
advertisements.  The  witacas  inspects  the  ma- 
Kuoeripts.) 

Have  you  ever  seen  these  paaera  before  ?— 
Yes. 

When  did  you  see  the  first  of  them  f — About 
the  7th  of  June  1775,  as  near  as  1  can  recollect. 

By  what  mesns  did  you  come  by  the  vight 
•f  it  ? — Mr.  Home,  the  deHmdant,  gave  it  me. 

For  what  purpose?— To  publish  in  the  Pub- 
lic Advertiser. 
'  Did  yeu  accordingly  publish  it  ? — I  did. 

Bad  yoQ  any  other  directioaa  fram  Mr. 
Herna  f-^Yea.  He  desired  me  to  send  it  to 
several  ciher  papera,  which  I  did. 

Do  yon  recollect  the  names  of  any  of  them  ? 
— Tlie  whole,  I  believe,  of  them  ;  1  cannot  ec- 
acny  i^coHect. 

Did  you  fbltow  faia  dimettoos?— I  did. 

W«s  any  thing  paid  Ibr  it?— Yes.  Mr. 
Home  Mid  the  bm. 

For  the  nuhlication?— Yea. 

Mr.  Waihot.  Look  at  iShmB  tie#§-papei« 
(lhe«wiog  tbt  witiscasthe  PMm  Advertiaer  Hf 


*  Alemiider  Weiletbum,  «flarwai4s  eart  of 
ftomlyv,  nd  suosassiviriy  Chief  J«litftoe«of  C. 
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June  the  IHh,  and  ofJuly  14, 1775.    The  wit- 
ness inspects  newspapers.) 

Are  those  papers  published  by  yott  ?— I  print 
that  paper,  and  f  suppose  they  are. 

Cross-examiaed  by  the  Defendant. 

Mr.  Home,  I  am  very  glad  to  aee  you,  Mr. 
Woodfall.  I  deaire  to  ask  you  aome  questions. 
Pray  what  was  your  motive  for  inaertmg  that 
advertisement? — Your  desire.  ' 

Had  you  no  other  motive  ?•*-!  was  paid  for 
it,  as  the  advertisement  is  paid  for. 

Pray  was  it  by  accident,  or  by  my 
that  there  should  be  witnesses  to  aee  om 
that  advertisement  ?— 'By  your  desire. 

And  did  I,  or  did  I  not,  formally,  before  that 
witness,  when  called  in,  dehver  that  paper  m 
my  act  and  deed|  aa  if  it  had  been  a  botid  ?— * 
Yes. 

It  is  true,  I  did.  Did  I  not  always  direct 
you,  if  called  u|Mhi,  to  furnish  the  fullest  proof 
that  you  could  give  ? — You  did,  Sir. 

Now  then,  Sir,  if  you  please,  say  whether  I 
have  ever  written  any  thing  in  your  aew*- 
paper  before  ?—  Yes,  trcquently. 

How  many  years  ago,  do  you  think  T-^Thc 
first  remarkable  thing  that  1  remember,  was 
aomethiug  about  sir  John  Gibbons,  about  hb 
mistaking  Easter  for  a  feast  or  a  fast. 

How  Um^  ago  is  that  ?— About  the  year 
1768,  about  the  election  time. 

That  is  about  nine  years  ago  ? — Yes. 

Have  I  at  any  time  desired  you  to  acreeo  nie 
from  the  laws  ?— No. 

Haa  not  the  method  of  my  transacttoos  with 
you  at  all  times  been,  that  you  shouMatall 
times,  for  your  own  sake,  if  called  upon,  give 
me  up  to  justice  ? — Certainly  ;  that  haa  always 
been  your  desire. 

Prey,  Sir,  were  you  not  once  caHed  upon  hj 
the  House  of  Comnioos  for  something  that  £ 
wrote  in  your  paper  ? — Yes,  Sir. 

Do  you  remember  that  I  did  or  did  not,  wbes 
I  took  care  to  furnish  each  fuM  proof  of  this 
advertiaement,  give  you  the  reaaon  for  it  ?— -I 
cannot  say  I  recollect  the  reason. 

i  will  mention  it.  Whether  was  this  the 
reason  ?  That  in  the  last  transaction  beforethe 
House  of  Comasoos  it  was  pretended  they  let 
me  off,  because  they  could  not  get  full  evi- 
dence. Do  you.  remember  whether  1  rehnoraed 
that  or  not;  and  said,  that  if  they  now  ehuae 
to  take  notioe  of  this  advertiaement,  ihey  ahould 
not  want  full  evidenoe? — I  do  recollect  that 
oonveraation. 

You  remember  that  #aa  the  reason  I  gavef 

— IdOu 

Witl  yae  please  to  look  at  these  newspaperaP 
(shewing  several  papers  of  the  PuhHc  Adver- 
lisar  to  the  witness.  The  wtlneas  inape^s 
them).  Do  yeu  know  these  news- papers?— 
Idb. 

De  yoa  hslisve  tiisi  you  poblMhed  theaa  P— 
I  do. 

Look  at  the  date*.  I  wjU  eatS  itiem  over  t» 
jott  Irom  tf  list— Nay  the  SOlh  and  the  Slat ; 
June  the  6ib,  the  9ih,  the  lOib,  the  ifltb,  tlit 
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15th,  Mtf  the  10th,  1775  f--I  haire  looked  tf 
the  papers:  they  are  all  of  mj  publication:  the 
dateof  oneof  them  I  cannot  make  out;  it  it 
Jane  something. 

We  will  go  on—- Jnne  the  91st  and  the  27th, 
1775;  then  there  is  January  the  11th,  Fe- 
bruary the  8tb,  February  the  7th,  the  11th, 
June  the  2d,  and  June  the  30th,  1777  f— They 
are  likewise  of  my  publishing. 

Pray,  Sir,  do  you  reeollect  the  contents  of 
the  paper  of  May  30,  1775?— No,  upon  my 
•oul,  I  do  not. 

You  are  upon  your  oath. — I  know  that  in- 
deed. 

Read  that  part  (pointing  a  part  out) ;  read 
from  **  In  provincial  congress,  April  26,  1774,'* 
doiFn  to  that  part  (polntinir  it  out). 

Mr.  Wallace.  The  officer  should  react  it; 
though  not  now.  You  will  be  intitled  to  read 
It,  when  you  come  to  your  defence. 

Mr.  Horne,  Pray  do  you  know  Mr.  Arthur 
Lee?— Yes. 

Did  you  ever  receive  any  account  from  him 
relative  to  the  persons  who  i^ere  killed  at  Lex- 
ington and  Concord?— I  really  do  not  recollect. 

Do  you  recollect  that  you  erer  published  his 
name  to  an  account? — I  think  I  did  ;  relating 
fo  his  agency  for  some  colony. 

Look  at  that,  and  see  whether  you  remember 
that,  and  how  vou  received  it?  (Witness  in- 
spects Public  Advertiser  of  May  31,  1775.) — 
Yes.     1  think  I  received  this  from  Mr.  Arthur 

Pray  who  was  Mr.  Arlhur  Lee  ?— He  it  of 
the  bar.  I  have  seen  him  in  Westminster- 
hall.  He  was  there  at  the  trial  of  Mr.  Wright 
the  printer,  upon  tbis  very  affair.  1  believe  he 
was  reuined  there. 

Pray  was  he  retained  in  your  cause  when 
you  were  to  be  prosecuted  for  tbis  advertise- 
aieot  ? — He  was. 

And  why  did  you  retain  him  ?  Had  you  any 
particular  reason  ? — I  presumed  he  knew  more 
of  the  subject  of  the  advertisement  than  I  did. 

Did  he  ever  tell  you  any  thing  uptm  the 
subject? — We  have  had  private  conversation 
together  as  a  matter  of  news. 

Did  be  ever  tell  you  he  had  lodged  affidavits 
with  the  lord  mayor  of  London  ? — He  did. 

8ir^  did  you  ever  tell  me  so?— I  do  not  re- 
collect. 

Pray  when  had  yon,  for  the  6rst  lini«,  any 
notice  of  a  prosecution  for  the  publishing  or 
tbis  advertisement? — About  two  years  ago. 

Pray  did  that  prosecutioo  go  on  ?— No. 

Do  you  know  why  ? — Yes.  1  let  judgment 
go  by  defrtuh. 

The  first  time? — I  was  never  called  upon 
till  last  Jnbuary. 

It  began  two  years  ago ;  and  you  were  never 
ealled  forward  upon  it  till  last  January.^ — I 
think  that  waa  abfiut  the  month. 

As  near  as  you  can  recollect  ? — Yes. 

Wheu  were  you  first  applied  to,  or  were  you 
«T«r  applied  to,  to  be  a  witness  in  this  cause? 
-—I  waa  not. 

Yoo  never  wert?"-«No. 


How  came  TOO  to  be  an  evidenoer— I  heard 
that  if  I  could  produce  my  author,  malterp 
might  be  belter  fbr  me;  and  as  you  had  nei 
sort  of  objection  (which  you  told  me  ai  tb^ 
time)  I  diil  of  course  produce  those  copies  that 
apneared  there  to  Measrs.  Charoberlayne  and 
White,  the  aolicitors  for  the  treasury. 

Should  you  at  any  time,  if  vou  had  hecft 
called  upon,  have  declared  that  1  waa  the  au- 
thor of  that  advertisement  ?— Most  certainly  % 
for  you  desired  it. 

A  nd  would  have  given  your  evidence ?-— Yet. 

Whom  was  the  application  made  by? — I^ 
waa  no  sort  of  application  at  all ;  I  beard  of  it. 

By  whom  ? — My  brother. 

You  never  refused  to  furnish  evkleiice  againal 
the  author  ?— No. 

You  never  were  applied  to,  to  do  it  ?->No  | 
I  was  not. 

Yon  have  said  that  I  never  desired  yoa'to 
conceal  me  from  the  law  for  any  thing  yoi| 

{>Hblished  from  me.  Did  yfm  ever  receive  any 
etter  or  message  from  sir  Thomas  Mills  in 
your  life  ?— A  private  letter  I  have. 

But  did  not  that  private  letter  relate  to  the 
public  paper  ?— Never. 

Did  you  never  receive  any  message  not  t« 
insert  any  thing  in  your  paper  about  lord  Alans*- 
field's  earldom  ?— No. 

Upon  your  oaih  ?— Upon  my  oath,  to  th« 
best  of  my  recollection,  1  never  did. 

From  any  quarter  ? — No. 

Sir,  were  you  ever  sent  for  by  lord  Bate  f— 
No ;  I  never  saw  him. 

Were  you  not  sent  for  for  inserting  a  para* 
graph  about  the  king's  marriage  ?^-No ;  I  am 
not  consulted  by  the  higher  powers,  I  assure 
yon. 

Iff  had  thought  you  were,  I  never  sheiM 
have  trusted  you :  1  do  not  think  yon  are.-^ 
1  am  much  obliged  to  you  for  your  good  opi« 
Dion. 

Mr.  Home,  I  will  give  you  no  more  trouble. 

William  Woodfall  sworn. 
Examined  by  Mr.  Wallace. 

Piease  to  look  at  that  |Mioer  (shewing  th# 
witaess  the  manuscript  of  the  advertiseoieiii. 
The  witness  inspecu  it).  Hafe  you  seen  tbift 
paper  before  ? — 1  have. 

When  did  you  first  see  it?— Mr.  Home  de- 
livered it  into  my  hands  in  my  brother's  oompt- 
ing-house  on  the  8th  of  June,  to  be  inserted  in 
the  London  Packet  and  Morning  Chronicle  ; 
both  which  papers  I  print. 

Waa  it  accordingly  inserted  in  thoee  papers  f 
—It  was. 

Look  at  those  papers  (shewing  the  witDcai 
several  papers  of  tbe  Morning  Chronicle  and 
London  Packet.  The  witneas  inspecto  them). 
Are  those  papers  puhlisbed  by  you?— They 
are. 

Crosa-examined  by  the  Defendant. 

.  Mr.  Borne.    Mr.  William  Woodfall,  I  wiQ 
not  repeat  all  the  same  questions  to  yon.    Did 
you  ever  receive  any  appkoation  ?— — N<>. 
SX 
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Yodr  answer  is  of  the  qoidMst.  Had  yoa 
ttot  better  hear  the  questioo  P-^1  presume  yoa 
iDeant  to  ask  the  same  question  y,oo  put  to  my 
brother ;  as  you  laid  an  emphasis  upon  the  word 
•  you.* 

.  Did  you  ever  receive  any  letter,  or  messagpe, 
or  desire,  or  request,  of  any  kind,  in  any  man- 
Ber,  not  to  insert  any  thtof^  in  your  paper  rela- 
tive to  tord  Mansfield's  earldom, on  your  oath? 
*-On  my  oath,  J  never  received  any  letter. 

Message,  or  request,  of  any  kuid,  in  any 
manner,  Sir,  from  sir  Thomas  Mills,  I  asE 
jrou  ?— No,  I  ihink  not. 
.  You  must  be  a  little  more  positive,  because 
my  question  will  not  admit  of  a  *  think.'— I  do 
not  recollect  I  did. 

Then  take  a  little  time.— 1  don't  recollect 
that  I  did.  1  know  very  well,  that  some  per- 
son or  01  her,  once,  mentioned  it  to  me. 

That  is  an  applicatwn.    To  mention  it  to 

fou  is  a  atronger  application  than  a  letter. — 
had  some  oonveraation  about  it.    I  don't  re- 
collect that  1  was  desired  not  to  publish  it. 

Was  it  to  request  you  not  to  insert  squibs  or 
anv  thing?— I  recollect  I  did  insert  it. 

Whst?— Lord  Mans^ld's  promotion  to  an 
earldom. 

What  was  thst  application  ?  That  you 
<  would'  insert  paragraphs  about  it,  or  *  would 
not'  ?— It  was  a  conversation,  not  of  the  nature 
of  business ;  nor  any  express  desire  to  me  ; 
some  conversation,  as  might  be  between  two 
friends. 

Upon  your  oath,  you  had  never  any  appli- 
cation to  omit  inserting  sny  thing  of  that  kind  ? 
—Upon  my  oath,  I  don't  recollect  that  I  had. 

Nor  have  you  ever  said  that  you  had?— If 
1  don't  recollect  that  I  received  way  application 
to  keep  out  any  thing  relative  to  it,  1  conse- 
quently canuot  have  sjioken  of  it. 

Dill  you,  or  did  you  not,  ever  speak  of  it? — 
Mot  that  I  am  aware  of. 
.    But  vou  will  not  swear  positively  you  never 
did  ? — 1  had  no  direct  application  to  me  to  keep 
out  any  thhig. 

'  Direct' — My  question  was  *  direct'  or  Mn- 
^irect,'  or  of  any  kind.->I  mean  to  answer  *di- 
yect.'  I  don't  recollect  that  I  was  ever  applied 
lo,  to  keep  out  any  thing ;  or  that  1  ever  said  I 
was  spplied  to,  to  keep  out  any  thing. 

More  than  that  you  cannot  recollect? — Noi 

[The  Associate  read  the  advertisements  in 
the  several  papers  that  bad  been  proved  and 
pot  into  court  on  the  part  of  the  prosecution.] 

'    AlU  Gen,    My  lord,  we  have  done. 

Mr.  Uarne,  Gentlemen  of  tlye  jury ;  I  am 
mnch  happier,  gentlemen,  in  addressing  my- 
self to  you,  and  1  hopeisnd  believe  1  sbaU  be 
listtcb  rnqre  fortunate  as  well  as  happy,  than 
in  addressing  myself  to  the  judge.  1  have 
been  betrayed,  gentlemen,  1  hope,  into  no  un- 
seemly warmth  ;  but  yet  into  some  warmth. 
I  have  felt  myself  like  a  man  firat  put  into  hot 
wafer  j  but  I  have  now  been  long  enough  in  it 
lo  be  perfectly  cool.    Aad^  geatlemen,  womt 


small  allowances  might  have  been  made  for 
me  by  my  judge  who  presides  upon  this  caose^ 
when  be  considers  the  peculiar  disadvantages 
in  which  1  stsnd  here  before  him.  Gentlemen, 
I  am  an  alisolote  novice  in  these  matters ;  and 
yet  opposed  to  gentlemen  some  of  the  most  eran 
nent  in  their  profession,  snd  some  of  the  most 
conversant  in  practice.  But  that  is  not  all ;  I 
have  a  farther  disadvsntage.  I  stand  here, 
gentlemen,  before  yon,  a  culprit  as  well  as  a 
pleader;  personally  and  very  materially  in* 
terested  in  the  issue  of  the  cause  which  I  have 
to  defend.  And  every  gentleman  in  the  court 
must  know — (some  perhaps  by  their  own  ex- 
perience, all  by  the  reason  of  the  thing) — how 
very  diflferent  is  the  sportful  combat  with  foila 
from  that  whidi  is  seriously  disputed  «nth  un* 
bated  swords ;  and  how  frequently  the  flutter- 
ing of  the  heart,  in  the  latter  situation,  has  beea 
known  to  enfeeble  the  steadiest  wrist,  and  to 
dazzle  the  clearest  and  most  quick- sighted  eye. 
Gentlemen,  I  have  read  even  of  counsel,  emi-* 
nent  in  their  profession,  conversant  in  practice, 
approved  and  applauded  for  tbeir  ingenuity  ia 
the  defence  of  others,  who,  when  they  came  to 
stand  in  the  same  situation  in  which  I  now 
stand,  have  complained  to  the  Court  (and  met 
with  an  indulgence  which  I  have  not),  they 
have  complained  to  the  Court  of  the  same  dis- 
advantage which  I ,  now  feel.  Gentlemen,  I 
have  listened  to  Mr.  Attorney-General's  decla* 
mation  with  as  mnch  patience,  and,  1  believe^ 
with  much  more  pleasure,  than  any  one  in  tba 
court.  That  pleasure  I  do  acknowledge  was 
personal  to  myself;  arising  from  the  futility  of 
the  support  which  Mr.  Attorney-General  has 
attempted  to  give  to  the  serious  charge  which 
he  has  brought  against  me ;  a  pleasure,  bow- 
ever,  mixed  with  some  pain,  when  i  consider 
the  wretched  times  at  which  we  are  arrived ; 
when  a  gentleman  of  his  natural  sagacity  is,  I 
own.  justified  by  recent  experience  for  sup- 
posing it  possible  to  obtain  from  a  London  jury 
a  verdict  for  the  crown,  upon  a  mere  common- 
place declamation  against  scandal  and  inde- 


cency in  gengral,  without  one  single  syllable  of 
reason,  or  law,  or  argument,  appTicable  to  that 
particular  charge  which  he  has  brought  sgainst 


me,  and  which  you  are  now  upon  your  oaths 
to  decide.  Gentlemen,  you  know,  as  well  as 
I  do,  that  I  am  personally  and  in  all  respects 
an  absolute  strainer  to  every  one  of  you.  I 
am  glad  of  it     I  do  not  expect  or  desire  from 

fou  either  friendsl-iip,  or  fsvour,  or  indulgence* 
t  is  yonr  duty  to  do  impartial  justice,  and  I 
only  request  your  attention.  I  began  with  re- 
questing it;  and  I  requested  your  attention^ 
that  you  may  be  able  to  judge  for  yourselves, 
and  that  the  verdict  which  you  aball  give— 
personally  as  it  respects  myself  it  is  totally  in- 
different to  roe— but  that  the  verdict  wbicli 
you  shall  give,  may  be  really  your  own,  as  it 
ought  to  M,  and  not  the  judge's.  That  is  tho 
only  tiling  I  request  of  yoq,  and  1  request  it, 
because  it  is  your  dutv  and  your  oath. 

Gentlemen,  as  for  tbe  charge  that  is  brought 
against  ^e,  you  cannot  ba  ^oraot  that  1  aa 
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duurffcd  whb  ibe  only  nopardooable  crime 
wbicD  can,  at  this  time,  be  oommitteJ.  I  am 
accused  of  a  Kbel. 

Murder  and  tedomy,  yoa  know,  ba?e  in 
tbeae  our  days  often  found  successful  solicitors : 
and  tbe  laws  against  popery  (though  unre- 
pealed and  in  ftnl  legal  force)  are,  when  re- 
sorted to,  thought,  by  the  magistrate  who  pre- 
sides here,  too  rigorous  to  be  suffered  to  hare 
their  free  course  against  a  religion  so  destruc- 
tireoftbeciril  rights  of  mankind,  andsoffr- 
▼ourable  to  absolute  and  arbitrary  power.  But 
whilst  that  has  been  fa? cured  beyond  the  laws, 
«otbitig  bevond  the  laws  has  been  thought  ri- 
gorous and  serere  enough  against  the  charge 
cf  libel.  Murder,  attended  with  the  most  ag- 
gravating drcumsUnces,  has  been  repeatedly 
pardoned;  and  treason,  the  blackest  treason, 
a^inst  the  family  on  the  throne,  and  (what  is 
of  much  more  consequence  to  us  than  any  fa- 
mily) against  the  free  constitution  of  this  coun- 
try, has  been  not  only  pardoned,  but  uken  into 
farour ;  and  tbe  esutes  of  coorict  traitors  hare 
been  restored  to  them  and  to  their  families.* 
IVhilst  mercy  and  forgiveness,  ^^entlemen,  hare 
been  thus  flowing  unnatural! v  m  a  full  stream 
•rer  the  highest  mountains  of  iniquity,  has  any 
aoe  of  you  erer  spied  the  smallest  rirulet  de- 
scending towards  the  ralley  of  the  libeller? 
flas  any  man  charged  with  a  libel  (and  what 
baa  not  been  charged  as  a  libel  ?)— has  any  man 
so  charged  erer  yet  met  with  mercy  P  Gentle- 
men, I  do  not  call  back  again  these  things  to 
^yoor  remembrance  in  order  to  arraign  them  ; 
that  is  not  my  present  business:  I  only  men- 
tion them  to  train  from  you,  the  only  thing  1 
wish,  your  attention.  You  w|ll  be  pleased  then, 
gentlemen,  as  one  motire  for  your  attention,  to 
remember  the  nature  of  the  crime  charged. 

Gentlemen,  if  the  nature  of  the  crime  and 
tbe  rKpcoor  with  which  it  is  pursued,  if  that 
affords  a  strong  reason  for  ^oulr  particular  cau- 
tion and  care  and  attention  in  this  sort  of  trials, 
a  much  stronger  reason  indeed  will  be  afforiled 
you  by  the  nature  of  the  prosecution.  It  is 
called  an  information  ex  officio,^    The  term  ex 

*  Mr.  Horne'a  mention  of  the  restoration  of 
tbe  estates  of  convict  traitors  alludes  to  the 
Case  of  general  Fraser,  eldest  son  of  lord  Lovat 
who  was  executed  in  1746.  See  the  proceed- 
ings against  bim,  vol.  18,  p.  530.  See,  also, 
atat  14  G.  S.  c.  S9 ;  34  O.  3,  sut.  9,  c.  57 ; 
98  G.  3,  o.  63. 

•f  In  the  celebrated  •  Letter,'  which  has  been 
ascribed  to  Lord  Chancellor  Camden,  and  also 
to  Mr.  Solicitor  General  Dunning,  *  coficerning 
Libels,  Warrants,  the  Seizure  of  Papers,  and 
Sureties  for  tbe  Peace  or  Behaviour,  &c.  by 
the  Father  of  Candor,'  are  alleged  with  great 
ability  many  objections  against  tbe  Attorney 
Oeosral's  Information  ex^Scio,  of  which  the 
aotbor  aaya,  **  it  is  s  power,  in  my  apprehen- 
«isn,  ver^  alarming;  and  a  thinking  man  can- 
not refrain  from  surprise,  that  a  free  people 
abould  suffiftr  so  odious  a  prerogative  to  exist. 
Jt  iMsbetDi  aii4  may  mott  certitaly  be  agnin. 


o^cio  is  a  very  gentle  expression  for  a  very 
harsh  thing.  Ex  officio  (the  gentleman  well 
exptained  it  to  vou,  when  he  boasted  of  bik 
conscience,  and  his  integrity,  and  duty ;  for  it 

the  means  of  great  persecution.  In  truth  il 
seems  a  power  necessary  for  no  good  purpose, 
and  capable  of  being  put  to  a  very  bad  one. 
For,  although  a  man  may  doubt  whether  a 
grand  jury  in  times  of  violent  party  would 
always  find  a  bill  of  indictment  or  present,  yet 
there  can  be  none  but  that  a  eonrt  of  King's- 
bench  would  grant  an  Information,  wherever  it 
could, -by  any  administration,  be  applied  for 
with  the  least  foundation." 

And  in  another  place  he  says,  **  The  prero- 
glfative  which  an  Attorney- General  assumes  of 
filing  an  Information  against  whomsoever  ha 
pleases,  is  certainly  a  reproach  to  a  free  peo- 
ple ;  and  if  the  regular  information  awarded 
upon  special  motion  by  the  Kinj^'s  bench  wera 
likewise  taken  away,  I  do  not  think  the  con- 
stitution would  be  injured  by  it :  in  which  casa 
the  old  common  law  method  of  indicting  for  a 
libel,  as  a  violation  of  the  peace,  would  be  tha 
means  tnat  every  body  must  resort  to ;  and  in 
my  opinion  a  grand  jury  are  very  competent 
and  the  propcrest  judges,  whether  any  publi- 
cation be  destructive  to  the  welfare  of  the  stata 
or  not."  And  for  this  last  clause  which  I  bava 
cited,  be  refers  to  tbe  valuable  treatise  upon 
Grand  Juries,  called,  '  The  Security  of  Eng- 
lish men's  Lives,'  attributed  to  Mr.  Sommers. 

The  attempt  at  the  time  of  the  Kevolution  to 
take  away  Informations  in  tbe  court  of  Kiu^'a* 
bench,  is  noticed  in  the  *  lietter  concerning 
Libels,  Warrants,'  6cc, ;  but  I  had  not  the  pat- 
sage  in  my  recollection  when  I  wrote  the  Notb 
to  tbe  Case  of  sir  William  Williams,  vol.  13, 
p.  1S69.  In  the  case  of  Rex  v.  Mary  Jonee 
and  another,  mentiuoeil  in  that  Note,  the  vexa- 
tious operation  of  the  Attorney-General's  Infor- 
mation was,  that  it  caused  two  poor  Welsh 
persons,  convicted  of  a  minor  offence  against  tha 
revenue  laws,  to  come  from  the  priueipalitV 
to  tbe  bar  of  the  court  of  Kingjs- bench  at  West- 
minster, in  order  to  receive  judgment,  which 
would  have  been  passed  U|»on  them  in  their  own 
neighbourhood,  if  the  proceeding  against  them 
had  been  by  indietment. 

In  the  case  of  Philippe  and  others,  Triif. 
4  G.  3.  3  Burr.  1564,  lord  Mansfield  declared, 
that  the  Court  would  never  grant  an  Informal 
tion  upon  the  appticaliou  of  the  Attorney- Ge- 
neral, in  cases  prosecuted  by  the  crown ;  be^ 
cause  the  Attorney-General  baa  a  right  him- 
self fjr  ^cio  to  exhibit  one:  and  in  tbe  tame 
case  be  said,  **  the  Attorney  General  may,  if 
he  thinks  proper,  summon  tbe  parties  to  shevr 
cause,  why  an  Information  should  net  be  e^^* 
hibited,  before  he  signs  it." 

And  in  the  case  of  the  King  v.  Wiinam 
Davis  Phillips,  esq.  Pksch.  7  G.  3.  4  Burrow, 
12089,  De  Grey,  Attorney-Geoeral,  having  (oa 
tbe  part  of  the  crown)  moved  for  a  rule  upoa 
the  defendant  to  abew  cause,  why  an  Informa* 
tion  fheoM  not  be  granted  against  him,  tht 
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js  certaiply  so)~-ear  qgkio  means,  that  wbicb 
lie  does  from  a  sense  of  duty.  If  iu  this  you 
consider  only  just  what  meets  tbe  ear,  there  is 
no  harm  in  it;  it  is  a  good  thiofr:  duty  is  a 
good  thing.  But  if  you  examine  tbe  real  force 
iind  consequences  ot  the  term,  as  here  applied, 
Tou  will  find  it  to  contain  every  tiling  that  can 
le  imagined  illegal,  unjust,  wicked,  and  op- 
pressive. For  my  own  part,  I  am  astonished 
that  any  man,  at  this  time  of  day,  escercisiiig 
jtucn  powers  as  are  not  according  to  law,  and 
are  much  lesa  according  to  reason,  should  talk 
to  you,  with  an  open  face,  of  int^rity,  of  ho- 
nour, of  dut^,  of  eonscience ;  and  that,  instead 
of  aggrtvaUng  and  shewing  you  in  what  the 
«harge  which  he  has  brought  against  me,  in 
tvbat  my  crime  consists,  he  has  employed  half 
bis  harangue  in  boasting  of  his  own  character. 
If  any  man  in  the  court  who  had  not  known 
that  1  was  the  defendant  had  come  in  at  the 
time  that  that  gentleman  was  talking  of  bis  in- 
legri^,  bis  conscience,  and  his  duty  ;  I  ask, 
.would  be  not  immediately  have  concluded  that 
Mr.  Attorney- General  was  the  defendant  then 
making  bis  defence?  He  must.  Let  the  gen- 
tleman's integrity  and  honour  be  as  great  as  he 
tells  you  it  is;  what  has  that  to  do  with  me? 
What  has  that  to  do  with  the  charge  which  be 
has  broufrbt  against  me  ?  except  indeed  this  ; 
that,  having  nothing  really  to  charge  me  with, 
,be  sets  up  his  own  ^reat,  immaculate  character 
.in  opposition  to  mine ;  that  you  may  give  a 

motion  waa  r^ected,  upon  ibe  ground,  that  if 
.the  AUamey-General  thought  it  right,  that  an 
Information  should  be  granted,  he  might  graqt 
It  himself;  if  he  did  not  think  so,  he  could  not 
expect  tbe  Court  to  do  it:  and  lord  Mansfield 
•aid,  •'  if  the  Attorney-General  should  have 
auy  doubt  about  the  propriety  of  it,  he  might 
■end  to  the  person  complained  against,  to  shew 
>im  cause  why  he  should  not  grant  it." 
.^  With  respect  to  an  Attorney-General  send- 
jng  to  a  person  to  shew  cause  why  an  Infor- 
mation should  not  be  filed  against  him,  see 
.what  was  said  in  parliament  upon  the  conduct 
«f  the  Attorney-General  of  Ireland  in  the  case 
ofFitxpatrick,  ad.  1813,  23  Pari.  Deb.  pp. 
f^6.  998.  1081.  1086,  1037.  1111,  et  uq. 

For  more  concerning  tbe  Information  er 
jQ^feio,  see  the  Caae  of  sir  Willi^un  Williams, 
,vol.  la,  p.  1369.  See,  also,  16  New  Pari.  Hist. 
pp.  40.1t«7.  1175. 

Mr.  Hargrave  has,  more  extensively  than  has 
jret  appeared  in  print,  investigated  the  subject 
jof  tbe  information  ex  officio,  as  well' as  that  of 
4be  examinableness  of  commitments  by  a  House 
^f  Parliament  or  Court  of  Justice,  for  contempt 
<ir  breach  of  privilege.  It  is  to  be  hoped  that 
Ibe  result  of  bis  investigations  may  be  made 
public. 

,  Bee,  ald9,  diatinction^  as  tet  the  rights  of  the 
Attorney-Geoeral  in  matfiers  of  practice,  wbeti 
fi»  proceeds  for  tbe  crown  as  fotmal  proae- 
f^or ;  and  when  bn  preseeds  for  tlia  cn^wn  ns 
actual  prosecntor,  in  9fiM«.dl6,  (sitvcL  17, 
«i.iillJ»aad4Barr.  Mi. 


verdict  against  me,  bct^ause  be  is  a  mao  of  bo.- 
nour,  an  uocorrupt  man,  a  pure  man  of  iotao 
grity,  and  wodld  not  charge  me,  if  he  did  not 
think  me  guilty.  Let  him  think  what  he 
pleases :  if  yuu  do  not  think  me  guilty,  I  car« 
very  little  what  he  professes  to  tbtuk.  1  know 
that  he  is  manly  enough ;  and  I  honour  that 
part  of  bis  character.  He  bears,  a  man's  heart 
in  bis  bosom,  and  (though  his  office  has  made 
him  hold  the  language  he  does)  I  defy  him  not 
to  respect  nie.  I  icnow  he  does.  1  am  sure 
of  it. 

Gentlemen,  I  said  that. ex  q^^icio  contained 
every  thing  that  was  illegal,  unjust,  wicked, 
and  oppressive ;  and  I  will  prove  itio  you.  Eg 
officio-^{BL  little  specimen  of  it  you  have  seen) — 
€x  officio  means  a  power  to  dispense  with  all 
the  forms  and  proceedings  of  the  couru  of  jus- 
tice, with  all  those  wise  precautions  which  oar 
laws  have  taken  to  prevent  tbe  innocent  from 
being  oppressed  by  exorbitant  and  unjust 
power  . 

Gentlemen,  I  was  thrown  off  my  guard.  1 
own  I  was.  1  had^  prepared  an  argument; 
which  i  believe  his  lordship  perceived:  he 
therefore  granted  me  what  i  intended  to  have 
inforced ;  and,  having  granted  it  to  me,  that 
grant  waa  made  use  of  to  prevent  me  frooa 
gaining  any  argument  in  answer,  of  any  kind. 
Yon  must  have  taken  notice  of  it ;  it  is  your 
duty  to  take  notice.  Juries  have  been  loo 
much  considere<l.  as  men  out  of  court;  and 
when  an  application  has  befn  made  to  the 
judge  to  determine  upon  a  point  of  law,  the 
jury  has  been  considered  as  having  nothing  to 
do  with  the  matter.  No'  more  they  have,  in- 
deed, to  decide  it.  But  the  jury  has  this  to  do 
with  the  matter :  tbey  are  to  make  a  true  de- 
liverance;  and  they  will  see  and  will  judge 
whether  the  defendant  has  justice  done  him 
or  not,  even  in  tbe  practice  of 'the  court.  I 
know  nothing  of  tbe  Uw :  I  am  not  sorry  for 
that :  this  is  not  a  question  of  law  ^  and  i  am 
happy  to  have  Mr.  Attorney-General's  autho- 
rity to  say,  that  it  is  **  tbe  plainest,  tlie  sim- 
plest question ;  and  that  it  was  too  obvious  for 
him  to  foresee  a  difficulty  in  it."  He  said,  it  was 
*(  the  phtinest  of  all  the  plain  and  simple  mat- 
ters that  were  ever  laid  before  a  court ;"  and 
being  so,'  yoii  are  tbe  best  judges  of  it.  Ami 
indeed  the  nature  of  a  libel  always  makes  a 
jurjr  the  best  judges  of  it;  for  a  libel  (if  it  be 
so)  is  intended  for  mischi^:  it  most  tlierefore 
be  intelligible  to  the  people,  or  no  mischief 
could  be  produced  by  'it.  If  a  man  writes  a 
libel  that  a  oommoa  jury  could  not  uodflfstand, 
(and  ^ou  are  a  special  jury,  geMlemen)  be 
must  foil  in  his  deMgn.  Observe  then,  gentle- 
men, this  advertisement  is  tbe  plainest  aed 
simplestofall  the  nsatters  that  were  ever  Isid 
before  a  ooort  ia  which  tbe  Attorney-Genenl 
was  concerned:  and  in  these  two  yeavs  and  a 
quarter  that  he  baa  bad  lo  briiigpit  to  trial«.  he 
baa  not  beee  aUe-to  tee  a  diffiailty  in  it ;  and 
'^  be  biMi  had e special  jury  to detemmioii: 
a  oomm^o  jury  eouidvoot  be  isft  to  deteraune 
it;  nnd'tbitlniUeiplMatoyeiiiiififtficf,  J 
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icaow  f«ry  wdl,  that  not  oal}' juHm,  bul  ttmny 
4>tber  peraoos  wbo.«pi>ly  eteo  to  tliejpractioe  of 
^e  Uir,  new  trouble  tbeir  heads  te  take  iato 
.^ooaMieraUoD  altogether  the  eoormous  wicked- 
acfli  of  the  powers  claimed  io  ibia  eort  of  itro- 
.aeotttiM.  It  aball  be  ray  biwineea  therefore  to 
•«xpUifi  it  to  you.  You  shall  jiMlge  of  the  ho- 
jBOur,  and  iotegrity,  and  coosoieoce  of  the  geii- 
•1160160  who  use  them  and  eojoy  them. 

And,  firat  of  all,  ao  ioformataoo  meaos  oo 
oore  than  an  accusation.  Appeal*  mdictmeol,  | 
ioformation,  are,  as  1  take  it  (and  1  shall  be 
•corrooted  if  I  am  wrong ;  it  will  be  well  cor- 
rected both  by  the  Attorney-General  and  the 
Judge) — I  take  it  they  mean  no  more  than  ac- 
cusatioo;  and  they  have  a  different  specific 
name  because  of  the  different  manner  in  which 
4liat  accusation  is  brought  forwards.  Then, 
gentlemen,  this  is  an  accusation  by  duty  ;  out 
of  duty :  and  by  this  means,  by  this  his  duty, 
4be  Attorney -yeneral  is  enabled,  contrary  to 
the  laws  of  the  land,  to  accuse  whom  he  pleases, 
jmd  what  he  pleases,  and  when  he  pleases. 
.And  (if  be  pleMea)  he  only  accuses  them,  and 
AC? er  brings  it  to  trial :  he  goes  on  harassing 
the  subject  with  information  upon  information, 
if  he  pteasca,  and  never  brings  the  man  to 
trial.  If,  however,  out  of  bis  mercy,  or  out  of 
his  resentment,  he  does  chuse  at  last  to  bring 
jt  to  a  trial ;  why,  gentlemen,  he,  in  general, 
tries  it  by  whom  lie  pleases.  Gentlemen,  when 
it  comes  to  trial,  be  tries  it  in  what  manner  he 
•pleases,  lie  takes  what  advantages  be  pleases, 
and  no  reason  wlU  he  given  for  those  atlvan- 
tagea.  Gentlemen,  during  the  course  and  pro- 
^presaof  the  trial,  if,  notwithstanding  those  ad- 
.  vantages  he  has  already  taken,  he  sees  some 
reason  to  suspect  that  the  verdict  is  likely  to  go 
against  him,  he  claims  a  right  to  stop  it  if  be 
pleases,  witiiout  any  decision  ;  for  he  claims  a 
light  to  withdraw  a  juror,  as  it  is  called  ;  that 
ia  to  aay.  You  shall  not  come  on  to  a  verdict. 
The  Attorney-General  must  not  deny  it,  unless 
indeed  the  practice  of  the  Court  is  changed  in 
thai  partksular. 

The  practice  of  the  Court  we  see  does  some- 
times change:  for  I  have  it  now  from  the 
.Judge,  that  in  all  cases  the  prosecutor  has  a 
ri^t  to  reply ;  which  truly  I  did  not  before 
tbiok  to  be  the  practice :  but,  however,  the  Bar 
will  take  notice  now ;  for  they  will  soon  have 
.cases  in  which  they  may  enjoy  that  benefit  and 
privilege^  if  it  he  one:  the  prosecutor  has  a 
right  to  reply,  even  though  no  evidence  is 
ealled  for  the  defendant.  I  shall  see  some 
.aiare  new  methods  of  proceeding  in  trials ;  I 

4iave  seen  a  good  many.  I  think  there  must 
he  aoasewhere  or  other  in  the  court  a  gentle- 

'  nma  with  spirit  enough, — some  gentleman  or 
otber-HDatY  I  hope  there  are,  who  will  (upon 
aamii  trial  where  they  may  be  proaecntora),  who 
.will  take  that  advantage  that  has  been  allowed 
4o4lay,  and  will  olicr  to  reply  where  no  evi- 

*dttnem  is  caHad.  Thete  were  some  half  words 
tl  know  dropped  about  matter  of  law,  but  I 

neikat  wiU  be  made  plaio. 
Mi;  tetif  tha  Attaraey-QcBeBaldaciMt; 
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atop  the  caote  without  coming  to  a  decision, 
but  thinks  he  shall  get  a  verdict  in  his  own 
favour,  and  therefore  auffers  the  cause  to  go 
on  ;  if  be  loses  the  verdict,  he  suffers  none  of 
those  displeasing  consequences  which  other 
men  must  suffer ;  for  the  crown  pays  no  tM>sts-- 
none  at  all : — he  can  prosecute  as  oAen  aa  ka 
pleases,  and  whom  he  pleases,  and  pays  no 
coats!  But  that  w  not  all.  Suppose  he  baa 
convicted  six,  seven,  or  eight' men  for  the  saoM 
offence,  he  exercises  the  sovereign  power  of 
pardon ;  he  calls  to  judgment  which  of  jibem 
he  pleaaea,  and  lets  go  by  which  of  them  ha 
pleases.  It  has  happened  in  the  prosecution 
for  this  wery  paper :— out  of  several  convicta» 
but  three  have  been  called  up  to  judgment 
That  in  aome  part  I  shall  explain  to  you.  But 
that  ia  not  all :  the  man  or  the  men  whom  ka 
calls  op  to  judgment,  he,  the  prosecutor,  ag- 
gravates their  punishment  as  lie  pleases ;  and 
that  1  will  prove  to  you.  In  that,  I  think,  1 
aball  not  be  contradicted,  because  I  have  tba 
authority  of  the  judge  who  ia  now  tryiug  thk 
cause. 

So  that  in  every  stage  of  the  buMuess  yon 
will  find  that  there  is  an  unjust,  an  illegal,  a 
wicked,  and  an  oppressive  advantage.  And 
that  you  may  not  think  that  I  am  declaiming 
without  any  proofs,  I  will  so  far  trespass  upon 
your  time  as  to  come  a  little  more  to  parti- 
culars. 

And  first,  gentlemen,  for  the 'beginning  of 
such  a  prosecution.  He  brings  it  on  aa  he 
pleases;  he  has  no  resort  to  a  grsnd  jury,  or 
the  country  to  accuse ;  but,  contrary  to  ezpresa 
law,  and  what  is  much  stronger,  contrary  to 
tiie  strongest  and  the  very  fundamental  reason 
of  that  law,  he  baa  no  recourse  at  all  to  a  grand 
jury  ;  and  that  because  it  is  the  pretended  suit 
of  the  crown.  Now,  gentlemen,  if  we  )irant 
to  enquire  (which  is  not  often  done,  1  know, 
in  courts  of  justice)  why  any  grand  jury  P  why 
a  grand  jury  at  all?  It  is  not  owing  to  tba 
nature  of  the  oSknce;  grand  juries  are  ia 
capital  offences  and  in  small  offences.  Why 
are  a  grand  jury  to  find  the  accusation  ?  for 
yon  must  not  be  led  away  by  technical  terna. 
Information,  appeal,  indictment,  all  mean  one 
and  the  same  thing;  accusation  brovght  by 
different  persons,  that  is  the  only  reason  of 
their  different  sppellations.  If  that  is  not  tlae 
reason  of  the  difference  of  the  names,  I  shall 
be  corrected. 

Then  why  a  grand  jnry  ?  I  would  tell  yon 
in  my  own  words,  if  1  had  not  the  words  of 
a  person  more  to  be  relied  upon.  Sir  John 
Hawles  says — these  are  hia  v^orda— **  The  traa 
reason  of  a  grand  jury  ^" 

But,  gentlemen,  I  shall  just  obviate  an  a^ 
jectioo  first,  because  I  shall  not  have  an  ap'* 
portunity  al'ter  it  is  made.  It  may  bo  obieetadi, 
that  I  have  Ukea  this  from  the  State  Triala  ; 
and  I  have  heard  from  the  bench  that  tkeStata 
Triala  are  ao  aatbority.  I  have  also  beard 
from  an  oificer  very  high  in  tha  lanr,  and  of, 
very  great  acknowledged  abilttiea,  who  sits  by  ' 
the  side  of  tba  A  tltrdty*GaMral|  that  tbay  are 
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m  much  better  authority  (f  speak  it  becanse 
I  heard  him  say  so)  that  they  are  a  much 
better  authority  than  the  scrawl  of  a  name- 
less Reporter.  But  I  will  tell'  you  why  the 
State  Trials  in  certain  cases  are  the  best  au- 
thority ;  and  thal|i8,  for  this  reason:  because 
they  are  equally  g;ood  adtbority,  whether  what 
they  relate  is  true  or  false.  It  is  a  strange  as- 
■ertion,  but  their  authority  is  equally  good  for 
the  purpose  for  which  they  are  brought,  whe- 
ther the  things  they  tell  are  true  or  false.  T 
ba?e  heard  tnem^  called  from  the  bench  (and 
called  so  for  ?ery  good  reasons)  "  libels  upon 
the  judges."—'*  The  Sute  Trials  are  so  far 

%  from  being  an  authonty,  that  they  are  libels 
upon  the  judges." — ^Are  they  so  ?  Then  they 
are  still  better  authority  than  if  they  were  true ; 
thatiSy  authority  fbr  the  purposes  for  which 
they  are  brought ;  that  is,  for  the  condemna- 
tion of  the  wicked  doctrines  which  they  expose. 
For  are  they  libels  upon  the  judges  ?  Was  the 
intention  of  those  who  wrote  them  to  blacken 
their  characters  P  Would  the  libellers  then  at 
that  time  of  day  (some  a  hundred,  two,  or  three 
hundred  years  back,  or  according  to  the  length 
of  time)  would  an  enemy  ha?e  put  into  the 
judges'  mouths  doctrines  which  were  honour- 
able ?  No^  if  be  intended  to  libel  them,  he  has 
falsely  made  them  the  propagators  of  those 
floctnaes  which  their  souls 'abhorred.  Can 
tliere  then  be  a  stronger  evidence  about  the 
opinion  which  men  had  formerly  concerning 

^  these  doctrines  ?  If  there  cannot,,  then  there 
can  be  no  stronger  authority  against  the  doc- 
trines exposed  by  the  State  Trials.  True  or 
fhlse,  the  State  Trials  are  the  best  authority 
which  can  be  had ;  and  better  if  they  are  false 
than  if  true. 

Then,  gentlemen,  I  will  proceed  to  my  au- 
thority:  **  The  true  reason  of  a  trrand  jury  is 
the  vast  inequality  .of  the  plaintiff  and  de4n- 
dant ;  and  therefore  the  law  has  given  this  pri- 
▼ile|p  to  the  defendant  on  purpose,  if  it  were 
possible,  to  make  them  equal  in  the  prosecution 
and  defence,  that  equal  justice  may  be  done 
between  both.  It  considers  that  the  judges, 
the  witnesses,  and  the  jury,  are  more  likely  to 
be  influenced  by  the  king  than  by  the  defen- 
dant :  the  judges,  as  having  been  made  by  him, 
and  as  it  is  in  bis  power  to  prefer  or  reward 
them  higher :  and  though  tnere  are  no  just 
causes  fbr  them  to  strain  the  law,  yet  there  are 
such  causes  which,  in  all  a^es,  have  taken 
place,  and  probably  always  will.  Nor  was  it, 
nor  is  it,  possible  but  that  the  great  power  of 
aDricbing,  honouring,  and  rewaraing,  lodged  in 
the  king,  always  had  and  yet  must  have  an 
influence  on  the  witnesses  and  jury ;  and  there- 
to it  IS  that  the  law  has  ordered  that  at  the 
king's  prosecution  no  man  shall  be  criminally 
^estioned"  (this  is  a  criminal  question)  '<  no 
man  shall  be  criminally  questioned  unless  a 
grand  jury,  upon  their  own  knowledge,  or  upon 
the  evidence  given  them,  shall  givea  verdict  that 
they  really  believe  the  accusation  is  true.'** 
■  '    ■  I  I    II  I 

;SmvoI.8»  p.  936. 


If,  gentlemen,  there  are  other  -reasons  for  a 
grand  jury  than  these,  if  there  are  others,  yoa 
will  have  them ;  and  though  it  will  not  be  per- 
mitted to  me  to  do  (what  with  the  utmost  ex* 
tent  of  my  ignorance  of  the  law,  which  is  very 
great,  I  am  still  sure  I  could  do  by  common* 
sense  and  reason — 1  mean,  refute  those  other 
reasons;)  I  say,  though  I  shall  not  be  per- 
mitted lo  do  that  here,  you  and  all  the  worl<t 
will  be  able,  at  your  cooler  hours,  to  determine 
upon  the  force  of  those  reasons  that  shall  be 
given,  from  whatever  authority  they  may 
come.  And  in  this  respect  1  shall  be  happy  ; 
for  1  shall  have'  the  honesty  and  the  ander- 
standing  of  the  public  at  large  to  judge  of  those 
doctrines  which  my  imbecility  might  not  per* 
mit  me  sufficiently  to  refute^ 

Gentlemen,  it  is  true  that  the  court  of  Kio^'a- 
bencb  has  also  assumed  a  power  of  accusing 
men.  They  say  they  may  safelv  be  trusted 
with  it.  I  believe  their  claim  illegal;  but  I 
have  nothing  to  do  with  it:  and  I  acknowledge 
that  it  is  much  safer  there,  than  in  the  handa 
of  an  Attorney -General,  who  is  whipped  in  and 
whipped  out  just  as  the  minister,  whose  friend 
he  is,  goes  in  or  out. 

But  that  is  not  all.  The  court  of  King's* 
bench  cannot  grant  an  information  without  an 
affidavit,  without  an  aceuaation  upon  oath ;  no 
one  of  the  judges  of  the  court  of  King's-bench 
can  do  it ;  and  yet  they  are  a  little  more  in- 
dependent (they  have  fewer  hopes,  and  there* 
fore  fewer  fears)  than  the  Attorney- General; 
yet  no  one  of  the  judges  of  the  court  can  ac- 
cuse a  man.  It  must  be  the  whole  court,  and 
they  must  do  it  in  consequence  of  an  oatli.  If 
1  am  wrong,  you  will  have  the  pleasure  of  con* 
tradioting  it  (turning  to  the  Attorney  General). 
But  the  Attorney -General  accuses  men  neither 
upon  the  oath  of  others,  nor  yet  upon  his  own 
oatb.  If  he  believes  the  matter  of  the  accusa- 
tion true,  it  is  but  the  belief  of  one  man,  and 
he  a  prejudiced  man,  and  the  most  improper 
man  in  the  kingdom  for  his  authority  to  be 
taken  in  such  a  case.  But,  gentlemen,  what 
ia  much  worse,  it  frequently  happens  that  no 
man  whatever  avows  toe  accusation,  or  believes 
it;  no,  not  the  Attorney -General  himself  who 
files  the  information.  I  will  prove  it  by-and- 
by,  even  in  the  case  of  the  Attorney-General 
who  filed  this  declaration.  Gentlemen,  1  shall 
desire  by-and-by,  for  .your  satisliiction  and 
mine,  to  find  out  whether  there  is  one  man  in 
the  country  that  believes  me  guilty  of  the 
crime  laid  to  my  charge ;  a  crime  of  that  aa* 
ture  that  is  to  have  a  punishment  which  ia 
called  by  the  law  a  temporary  death,  an  exclu- 
sion from  society,  imprison  nent.  The  appa* 
rent  object  of  this  prosecution  is  to  take  what 
little  money  out  of  my  pocket  I  may  have 
there,  and  to  imprison  me,  and  so  exclude  me 
from  that  society  of  which  I  have  reodeced 
myself  unworthy.  However,  I  have  the  plea^ 
sure  to  see  that  there  sits  a  gentleman  by  the 
judge  who  »  now  tryinr  me,  who,  ns  well  aa 
myself,  has  chaiged  the  kiDg'a  troops  with 
'    sachiigewUoliattbattiKivnte* 
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fH'eat  abborrence  and  detestation  againi t  him. 
The  ^adge  and  that  flrientleman  have  been 
laughinnf  all  the  time  of  this  trial ;  they  have 
^enjoyed  each  other's  company  exceedingly  [a 
great  laugh  for  some  minntes  of  the  whole  ao- 
dieooel.  Well,  gentlemen,  (turning  towards 
lord  Mansfield  and  Mr.  Wilkes)  I  have  caused 
another  laugh  between  the  gentlemen ;  but  it 
gives  me  pleasure  to  think,  that  if  ever  I  am  to 
come  out  of  prison  again  (if  you  are  so  kind  as 
to  put  me  there)  I  too  may  have  the  honour  (if 
it  be  one)  of  sitting  cheek  by  cheek  with  the 
judge,  and  laughing  at  some  other  libeller.  1 
said,  if  I  come  out  sgain— because  if  it  is  pos- 
sible that  I  should  be  put  there  for  this  charge, 
1  believe  that  will  never  happen.  I  will  never 
cease  repeating  the  charge  I  have  made,  till 
those  men  are  Tegall v  tried  and  acquitted  who 
are  guilty  of  what  I  call  murder.  I  will  not 
be  contented  with  one,  uor  with  two,  nor  with 
twenty  juries.  1  will  repest  the  charge  of 
murder  upon  the  troops  every  day,  if  this  doc- 
trine gets  so  far  even  as  to  a  doobt ;  and  I  call 
npon  the  Attorney. General  now,'  if  he  may,  if 
be  can,  if  he  will  venture  without  the  per- 
mission of  those  ministers  wliose  humble  ser- 
vant alone  he  is ;  if  he  may  venture,  I  call 
upon  him  to  pledge  himself  to  bring  an  infor- 
mation for  a  seditions  libel  against  the  king 
and  the  government  every  time  1  charge  the 
troops  with  murder.  I  prnvnise  him  I  will  give 
him  business  enough,  and  1  hope  he  will  (if  he 
rosjr  venture  to  do  it)  promise  to  file  an  infor- 
mation every  time  I  charge  them  with  murder 
fvben'they  commit  it 

But,  gentlemen,  I  have  wandered ;  though, 
if  1  am  to  be  shut  up  so  soon,  a  few  eicursions 
before  it  may  be  excused  me. 

The  Attorney-General  does  not  apply  then 
to  the  grand  jury,  and  there  is  no  person  whose 
accusation  upon  oath  it  is. 

When  l^e  has  filed  his  information,  he  pro- 
ceeds or  not  upon  it  as  he  pleases ;  he  files 
fresh  informations  if  he  pleases,  when  be 
pleases,  as  often  as  he  phases ;  he  uses  it  if 
be  plesses  as  a  vexatious  method  which  may 
harass  and  ruin  and  destroy  the  greatest  for- 
tune in  this  country.  It  bss  been  used  vexa- 
tioo'sly.  I  do  not  say  by  the  present  Attorney- 
Genersl;  1  do  absolutely  acquit  him  of  that; 
be  never,  that  I  know  of,  has  been  guilty  of 
that  practice:  but  I  do  know  Attorney-Ge- 
nerals who  have :  but  that  I  may  not  seem  to 
libel  all  tbe  world,  I  will  not  mention  them  nor 
the  case.*  When  the  Attorney- General  has 
brought  bis  accusation,  and  renewed  and  de- 
lated it  as  much  as  be  pleases,  if  be  cbuses  to 
try  it,  I  said,  he  tries  it  by  almost  whom  be 
>leasefl.  It  may  seem  perhaps  a  Strang  thing 
br  me  to  say  to  a  jury  who  are  Irymg  my 
cause ;  but  it  is  a  fact ;  for  he  is  always  sture 
to  have  a  special  jury  fur  the  trial  of  this  sort  of 
charge.  Libel  is  always  tried  by  a  special 
Jury.    Now  this  s^ms  a  very  comical  thing ; 


fc 


*  This  allusion  was  1  bdieva  designed 
fppi/  to  sir  Dsdley  Ryder, 


to 
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fbr  there  is  an  expence  attending  it  The  gen* 
tleman,  1  suppose,  would  not  be  thought  to  be 
unnecessarilv  lavish  of  the  income  of  tbe  crown, 
which  has  lately  been  found  so  deficient :  be 
surely  would  not  voluntarily  throw  it  away. 
And  yet  a  man  that  came  from  Brentford  (my 
clerk  formerly)  had  two  guineas  for  bis  ex- 
pences.  He  is  a  very  honest  man ;  it  was  a 
very  luckv  matter  for  biro:  1  wish,  for  bia 
sake,  that  he  might  be  called  a  witness  against 
me  once  a  week  upon  such  a  prosecution. 
Now  if  the  ground  of  the  charire  happens  to 
be,  as  this  is,  *<  of  all  plain  and  simple  matters 
that  ever  were  laid  before  a  court  the  most 
simple ;"  it  is  a  very  strange  circumstance  that 
the  Attorney- General  should  chuse  to  have  a 
special  jury  to  tiy  a  thing  in  which  there  i» 
nothing  special !  Special  juries  were  never  in- 
tended or  appointed  for  that  pnrposp.  They, 
were  intended  to  examine  into  merchants  ac- 
counts, or  any  critical  or  nice  matter ;  for  yoa 
know  we  are  told  that  you  have  nothing  to  do 
with  the  law :  you  do  not  therefore  want  any 
legal  education ;  and  yet  special  juries  are  al- 
ways made  use  of  in  matters  of  libel.  And  in- 
deed why  should  they  not  ?  It  costs  tbe  At- 
torney-General nothing.  In  the  case  of  any 
other  prosecutor,  it  would  be  at  his  expence; 
but  the  crown  pajrs  this,  that  is,  the  people  pay 
it  against  themselves.  However,  that  is  no 
objection  to  Mr.  Attorney-General ;  for  if  you 
look  at  the  law-expences  in  the  civil  list  of  tbe 
last  year  I776,  as  they  are  delivered  in  to  par* 
liament,  jfou  will  find  that  they  amount  to  the 
little  insignificant  sum  of  60|000/.  A  defendant 
against  the  crown  is  in  a  blessed  situation !  But 
as  the  expence  is  no  reason  against  the  Attor^ 
ney-Generat  chusing  to  try  it  by  a  special  jury,, 
he  has  a  very  strong  reason  for  chusing  a  spe« 
cial  jury ;  and  that  is,  because,  by  that  means^ 
he  tries  it  by  almost  whom  he  pleases :  1  do 
not  mean  bv  the  particular  individuals  whom 
he  pleases,  but  generally  by  that  description  of 
men  that  he  pleases.  Now  this,  gentlemen,  ia 
particularly  unfortunate  in  my  case ;  for  the 
Attorney  General  said  (I  heard  him  say  il  upon 
the  first  trial  for  this  advertisement]  that  nine- 
tenths  of  the  people  approved  of  aU  the  mea- 
sures of  the  ministry  relative  to  America.  I'be 
method  of  striking  a  special  jury  seems  at  first 
sight  fair  enough.  Forty* eight  men  are  struck 
from  a  book.  The  defendant  and  the  prose- 
cutor each  strikes  off  twelve.  That  seems  very 
fair  and  just;  but  it  is  very  far  from  being  so 
lair ;  for  if  nine-tenths  of  the  people  (whioh  be 
himself  acknowledged)  are  of  that  way  of  think-* 
ing  (a  way  of  thinking  contrary  to  what  I  may 
well  seem  to  be)  yon  will  observe  that  the  At- 
torney-General strikes  off  two-tenths  and  half 
a  tenth  out  of  the  forty-eight ;  so  that  be  will 
be  sure  not  to  have  one  man  of  my  way  of 
thinking  concerning  America :  I  mean,  it  wilt 
be  so,  if  St  least  they  know  what  they  are  about : 
so  that  you  see  there  is  sure  to  be  a  little  pre- 
judice against  tbe  defendant  in  tbe  minds  of  the 
jury.  It  is  true,  indeed,  that  the  opinion  of  tbe 
jury  concerning  the  measures  relatire  te  Ame* 
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rica  has  nothingr  fairly  to  do  in  this  cause ;  hot 
the  prejadice  may  be  extended  frofn  one  thing* 
to  the  other.  iVe  all  know  rei-y  well  how 
men^s  minds  are  apt  to  run.  But  that  is  not 
all.  This  prejudice  will  be  the  case,  even 
though  the  special  jury  are  fairly  struck :  but 
they  are  not  fairly  struck.  I  believed  so ;  but 
]  never  was  sure  of  it  till  this  case  of  mine : 
and  whatever  1  may  suffer,  I  think  it  a  cheap 
.  purchase  to  Iloow^  what  I  now  know  by  this 
means.  The  special  jurors  in  the  counties, 
especially  in  Middlesex,  great  numbers  of  ihem, 
are  qualified  by  the  crown  ;  they  are  esquired 
by  the  crown ;  and  these  crown  esquires  al- 
ways attend  upon  the  special  juries.  In  the 
city,  gentlemen,  to  which  you  belong,  you 
know  very  Well  whether  the  description  of 
merchant  has  or  has  not  changed  within  some 
years  past.  You  know,  i  dare  say,  many  of 
you,  what  tnerchants  were — what  merchants 
are.  You  all  know  well  that  the  very  n  u  merous 
and  extensive  contracts  which  are  going  for- 
ward bring  a  swarm  of  merchants  in  amongst 
yoa.  Every  man  that  has  a  contract  becomes 
a  merchant ;  every  man  that  has  a  contract  is 
liable  to  be  struck  upon  a  special  jury,  and  he 
is  sure  to  attend,  if  be  is  taken :  and  you  must 
observe  besides,  that  the  Holicitor  of  the  Trea- 
sury, who  is  constantly  in  this  employ  of  strik- 
ing special  juries,  knows  all  the  men,  their  sen- 
timents, their  situations,  their  descriptions,  and 
the  distinction  of  men. 

Now,  gentlemen,  for  the  method  of  striking 
a  special  jury,  which  I  shall  not  wonder  that 
you  are  not  acquainted  with :  and  for  the  couor 
•el,  it  is'a  matter  that  they  are  not  concerned 
in.^  Observe,  I  do  not  lay  these  things  to  the 
charge  of  the  Attorney -General ;  he  only  uses 
the  powers  which  others  pot  into  his  hands.— 
The  special  jury,  you  may  imagine,  are  taken 
indiflerently,  and  as  it  may  happen,  from  a 
book  containing'  all  the  names  of  those  who 
are  liable  to  serve.  I  thought  so  when  I  read 
the  act  of  parliament  appointing  the  manner  in 
which  they  should  be  taken ;  but  when  I  came 
to  attend  to  strike  the  special  jury,  a  book  with 
names  was  produced  by  the  sherifTs  officer.  I 
made  what  I  thought  an  unexceptionable  pro- 
posal: I  desired  the  Master  of  the  Crown - 
Office,*  (whom  }.  do  entirely  acquit,  and  do 

*  Within  the  period  of  a  few  years  after  this 
trial,  Mr.  Home  (f  have  not,  m  my  cursory 
inspection  of  Mr.  Stephens's  Memoirs  of  him, 
discovered  when  the  additional  name  of  Tooke 
was  assumed)  twice,  as  candidate  for  a  call  to 
the  bar,  presented  himself  to  the  Masters  of 
the  Bench  of  the  Inner  Temple :  and  jipon 
both  occasions  sir  James  Burrow  voted  for  his 
call.  The  former  of  these  attempts  by  Mr. 
Home  Tooke  to  be  called  to  the  bar  was  made 
in  Trinity  term  1779 ;  when  only  three  benchers 

Sr  James  Burrow,  Mr.  Baron  Maseres,  an4 
r.  Wood)  voted  in  his  favour,  and  eight  voted 
against  him«  Upon  this  occasion  the  benchers 
of  the  Inner  Temple  bad  consulted  i4iose  of 
the  othtr  thre«  liuur  of  Court  raapectini^  the 


not  mean  the  slightest  cfasrge  upon)  I  desired 
the  Master  of  the  Crown-Office  that  he  Would 
be  pleased  to  take  that  book ;  open  it  #here  be 
would ;  begin  where  he  would,  at  the  top  or 

propriety  of  calling  to  the  bar  a  genUeinan 
in  priest's  orders  (Mr.  Home  had  received 
priest's  orders).  Eleven  benchers  of  Lincoln's- 
inn,  who  took  the  matter  into  consideration,  re- 
ported, June  16,  1779,  their  unanimous  opinioD 
that  it  was  not  proper  to  call  to  the  bar  a  per- 
son in  priest's  orders.  And  a  verbal  answer^ 
expressing  a  like  opinion,  was  sent  from  the 
benchers  of  the  Middle  Temple  and  of  Gray 'a- 
inn.  See  9  Luders's  Rep.  of  Election  Cases, 
p.  S81,  Note. 

Mr.  Tooke  made  his  second  attempt  to  be 
called  to  the  bar  in  Trinity  term  1789.  At  this 
time  lord  Shelburae,  afterwards  the  first  mar- 
quess of  Lansdowne,  was  First  Lord  of  the 
Treasury,  and  as  it  was  known  that  he  wished 
well  to  the  application  (as  did  his  friend  lord 
Ashburton),  it  is  probable  that  a  successful  is- 
sue was  expected :  the  attempt  however  failed. 
I  believe  that  in  favour  of  Mr.  Tooke  voted  the 
earl  of  Suffolk,  sir  James  Burrow,  Mr.  Baron 
Maseres,  and  Messrs.  Coffin,  Jackson,  aed 
Wood ;  and  that  on  the  other  side  voted  Messrs. 
Annesley,  Daines  Barrinffton,  Baron,  Barton, 
Bearcroft  (in  1788  Chief  Justice  ofChesterX 
Coventry,  and  Hall. 

In  Mich,  term  1793  the  benchers  of  the  Inner 
Temple  sent  to  the  other  law  societies  an  in- 
quiry, whether  a  person  in  deacon's  orders  was 
admissible  to  the  bar.  In  Trin.  term  17^4,  a  de- 
legation from  the  other  societies  met  a  deputa- 
tion from  the  Inner  Temple,  at  which  aggregate 
meeting  it  was  the  opinion  of  all  the  deputies  of 
the  four  Inns  of  Court,  tbst  a  |)erson  in  deacon's 
orders  ought  not  to  be  called  to  the  bar.  In 
that  same  term  Mr.  Tooke's  name  being  again 
ibserted  among  the  candidates  for  admission 
to  the  bar  no  bencher  moved  his  call. 

Particulars  concerning  the  last  mentioned 
proceedings  are  to  be  found  in  the  Order  Book 
of  the  Inner  Temple;  in  the  Black  Book  of 
Lincoln'sinn,  under  dates  Dec.  IS,  1793,  June 
2,  July  9;  July  SS,  1794 ;  and,  1  conjecture, 
among  the  documents  of  the  other  societies. 

It  may  be  observed,  that  on  April  30th,  1799, 
Mr.  Tooke  had  in  person  conducted  his  defence 
to  an  action  instituted  by  Mr.  Fox,  for  certain 
costs  occasioned  by  a  petition  affainsr  bis  return 
to  parliament  as  member  for  Westminster.  In 
the  minds  of  those  who  wished  to  preserve  the 
decencies  of  the  tribunab  of  justice,  and  te 
guard  against  wanton  insults  to  her  ministers, 
Mr.  Tooke's  deportment  in  that  canse  of  bis 
own,  could  not,  I  think,  excite  or  encourage  an 
inclination  to  authorise  him  to4S0Dduol  the 
causes  of  others. 

In  the  case  of  Hart  (Pksch.  90  Geo.  3,  re- 
ported in  Dongl.  353)  lord  Mansfield  laid  down, 
that  **  all  the  power  of  the  Inns  of  Conrt  concern^ 
ing  admission  to  the  bar  is  delegated  to  theni 
mm  tlie  judges,  and  that  in  every  instance  the 
oondact  of  those  sodstiai  is  subject  to  die-esai^ 
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ftt  tbe  botConb ;  and  only  take  tbe  fint  finrty- 
eight  names  that  came.  I  said,  I  hoped  tbat 
to  such  a  proposal  tbe  Solicitor  of  tbe  Treasury 
coukl  bave  ootbiog  to  object.  I  was  mistaken ; 
be  bad  something  to  object.  He  thought  that 
not  a  fair  way  (turning  roand  to  the  Attorney- 
General).  There  were  witnesses  enough  pre- 
sent ;  end  I  should  surely  be  ashamed  to  mis- 
represent what  ei)|;ht  or  nine  people  were  pror 
scot  at  He  thought  that  not  a  fair  way.  He 
thought  and  proposed  as  the  fairest  wsy,  that 
two  should  be  taken  out  of  erery  leaf.    That  1 


trol  of  the  judges  a«  Tisitors.  A  Mandamus 
will  not  lie  to  compel  tbe  Masters  of  the  Bench 
of  an  Inn  of  Court  to  call  a  candidate  to  the 
bar.  From  the  first  traces  of  the  existence  of 
tbe  Inns  of  Court,  no  example  can  be  found  of 
an  interposition  by  the  courts  of  Westminster- 
ball  proceeding  according  to  the  general  law 
of  the  land ;  but  the  judges  bare  acted  as  in  a 
domestic  forum."  Jf  a  person  conceive  himself 
to  be  aggrioYed  by  the  Benchers  of  an  Inn  of 
Court  in  refusing  to  call  him  to  tbe  bar,  or  in 
disbarring  him,  it  seems  that  the  proper  ap- 
plication for  redress  is  a  petition  of  appeal  to 
tbe  twelve  judges.  For  other  matter  connected 
with  this  subject*  see  the  reports  of  the  pro- 
ceedings in  the  House  of  Commons  on  the  pe- 
tition of  Mr.  Farquharson,  presented  on  Feb. 
23d,  1810,  Pari.  Deb.  vol.  15,  pp.  553  e^  ug.i 
Tol.  16,  pp.  Sf7**  et  teg, ;  45.  See,  also,  tbe 
case  of  Cunningham  v.  Wegg  et  al.  2  firo.  Rep. 
in  Chancery,  341,  in  which  case  a  bill  for  re- 
newal of  leases  of  chambers  having  been  filed 
against  the  benchers  and  other  officers  of 
Gray 's-inn,  the  defendants  pleaded  that  Gray's- 
inn  was  governed  by  benchers,  who  concerning 
thfi  letting  of  chambers  make  rules,  subject  in 
cases  of  dispute  to  an  appeal  to  the  Lord  Chan- 
cellor and  the  twelve  Judges.  And,  by  lord 
Tburlow,  Cbanc.  «<  It  is  a  good  pfea.  There 
is  no  instance  of  a  suit  relative  to  the  disci- 
pline, or  the  property  of  chambers,  in  an  inii  of 
coort.  The  defendants  say,  as  far  as  they  have 
acted,  they  are  liable  to  the  jurisdiction  of  the 
judges,    ft  is  a  claim  among  persons  having 

Srivilege ;  therdbre  this  is  not  tbe  proper  juria- 
iction." 

With  respect  to  the  influence  of  episcopal 
ordination  by  imposition  of  bauds,  and  the  dis- 
tinctions concerning  tbe  operation  of  this  in- 
fluence in  the  difierentcases^of  bishops,  priests, 
deacons,  et  aL  aee  the  l>ebates  in  Dom.  Com. 
CD  tbe  motion  for  a  new  writ  for  Old  Saruro, 
May  4, 1801,  and  thoae  which  occurred  in  tbe 
two  Houses  of  Parliament  during  the  progresa 
cf  tbe  Stat.  41 G.  d,  c  69,  <  to  remove  doubts 
respecting  tbe  eligibility  of  persons  in  Holy 
Orders  to  sit  in  tbe  House  of  Commons.'  See, 
also,  in  this  Collection,  vol.  5,  p.  754 ;  vol.  16, 
p.  647 ;  and  Mr.  Luders's  report  of  the  case  of 
tbe  borough  of  Newport  1785,  and  his  Notes 
thereto.  Reports  or  the  proceedings  in  Com- 
mittees of  the  House  of  Commons  upon  Con- 
troveHed  Eleotioos,  vol,  3,  pp.  369«  308.  edit, 
of  1789.  , 
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objected  to.  I  called  that  picking,  and  not 
striking,  tbe  jury.  To  what  end  or  purpose 
does  the  law  permit  tbe  parties  to  attend,'  if  two 
are  to  be  taken  by  the  Master  of  the  Crown- 
Office  out  of  every  leaf  P  Why  then  net- d  1  at- 
tend f  Two  may  as  well  be  picked  in  iny  pre- 
sence as  in  my  absence.  I  objected  t(»  that 
method.  Tbe  Master  of  the  Crown-Offit^e  did 
not  seem  to  think  Uiat  1  bad  proposed  any 
thing  unreasonable.  He  began  to  take  'the 
names ;  but  objected  that  he  could  not  take  the 
first  forty -eight  tbat  came,  because  they  were 
not  all  special  jurymen ;  and  that  the  namea 
of  common  and  special  iurymen  were  mixed 
together,  and  that  it  would  be  a  hard  case  that 
the  party  should  pay  the  expence  of  a  special 
jury  aniTnot  have  one ;  that  they  were  expected 
to  be  person^  of  a  superior  rank  to  common 
jurymen.  I  could  have  no  objection  to  that, 
provided  they  were  Indifferently  taken.  1  said, 
Take  then  the  first  forty -eight  special  jury  men 
that  come.  He  seemed  to  me  that  he  meant 
to  do  it.  He  began  ;  but  as  1  looked  over  tbe 
book,  I  desired  him  to  inform  me  how  1  khould 
know  whether  he  did  take  the  first  forty-eight 
special  jurymen  that  came,  or  not ;  and  what 
mark  or  description  or  qualification  there  was 
in  the  book,  to  distinguish  a  special  from  a 
common  jurymsn  ?  He  told  me,  to  my  great 
surprize  (and  he  said  fie  supposed  1  should 
wonder  at  it)  that  there  was  no  role  by  which 
he  took  them.  Why  then  how  can  1  judge  f 
You  must  go  by  some  method.  What  is  your 
method?  At  last  the  method  was  this;  that 
when  he  came  to  a  man  a  woollen- draper,  siU 
versmith,  a  merchant  (if  merchant  was  opposite 
to  bis  name)  of  course  be  was  a  special  jury- 
man) but  a  woollen- draper,  a  silver-smith,  &c. 
he  said  that  there  were  persons  who  wer^ 
iforking-men  of  those  trades,  and  there  were 
others  in  a  aituation  of  life  fit  to  be  taken. 
How  then  did  he  distinguish  ?  No  otherwise 
than  this:  if  he  personally  knew  them  to  bo 
men  in  reputable  circumstances,  he  said,  he 
took  them ;  if  he  did  not  know  them,  be  passed 
them  by.  Now,  gentlemen,  what  follows  from 
this? 

But  this  is  not  all.  The  sheriff^s  officer 
stands  by,  the  Solicitor  of  tbe  Treasury,  bit 
clerk,  and  so  forth  ;  and  whilst  the  names  are 
taken,  if  a  name  (for  they  know  their  distinc- 
tion) if  a  name  which  they  do  not  like  occura 
and  turns  up,  the  sheriff's  officer  says,  '*  O, 
Bir,  he  is  dead."  Tbe  defendant,  who  does  not 
know  all  tbe  world,  and  cannot  know  all  the 
names  in  tbat  book,  does  not  desire  a  dead  man 
for  his  juryman.  *'  Sir,  thatman  has  retired." 
«(  That  man  does  not  live  any  longer  whert 
be  did."  «*  Sir,  that  man  ia  too  old."  «•  Sir, 
this  man  has  failed,  and  become  a  bankrupt." 
*«Sir,  tbia  man  will  not  attend."  ••  O," 
(it  is  said  very  reasonablj^)  "  let  oa  bave  men 
tbat  will  attend,  otherwise  the  purpose  of  a 
special  jury  is  defeated."  It  seemed  very  ex- 
traordinary to  me,  I  wrote  down  tbe  names* 
and  two  of  them  which  tbe  officer  objected  to 
1  saved.    (<  1  begged  him  noi  to  kill'men  tbua 
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without  remort^,  as  tbey  hiTe  done  in  Ame- 
riet,  merely  because  he  uudenCood  fhem  to  be 
fnendt  to  Hbert  v ;  that  it  was  very  true,  we 
shall  see  them  alt?e  aff^iu  next  week  and  hap- 
py ;  but  let  them  be  alive  to  this  cause.**  The 
first  name  I  took  notice  of  was  Mr.  fitaiiosbunr, 
a  tobacconist  on  Lodgate-bill.  The  sheriirs 
officer  said,  he  had  Men  dead  seven  months. 
That  struck  me.  I  am  a  snuflT-taker,  and  boy 
m^  snuff  at  his  shop ;  therefore  1  knew  Mr. 
Sainsbury  was  not  so  long  dead.  I  asked  him 
strictly  if  he  was  sore  Mr.  Sainsburv  was  dead, 
and  how  long  be  had  been  deadr  V  Six  or 
seven  months."  **  Why,  I  read  his  nsme  to- 
day ;  he  most  then  be  dead  within  a  dsy  or 
two :  lor  1  saw  in  the'  news-  papers  that  Mr. 
Sainsbory  was  appointed  by  the  city  of  London 
one  of  the  committee"  (it  happened  to  be  the 
▼ery  same  day)  *<  to  receive  the  toll  of  the 
Thames  navig^ation :"  and  as  the  city  of  Loo- 
don  does  not  often  appoint  dead  men  for  these 
purposes,  I  concluded  that  the  sheriff's  officer 
Was  mistsken ;  and  Mr.  Sainsbory  waa  per- 
mitted to  be  put  down  amongst  you,  gentle- 
men, appointed  for  this  special  jury. 

Another  gentleman  was  a  Mr.  Territ  The 
book  said  he  lived,  I  think,  in  Puddle-dock. 
The  sheriff's  officer  said,  "  that  gentleman  was 
« retired;  he  was  gone  into  the  country ;  be  did 
not  live  in  town."  It  is  true,  he  does  (aa  I  amr 
told)  frequently  go  into  the  country  (for  I  en- 
quirad).  His  name  waa  likewise  admitted, 
with  some  struggle.  Now  what  followed? 
This  dea'd  man  and  this  retired  man  were  both 
stroek  out  by  the  Solicitor  of  the  Treasury ; 
Che  rery  men  whom  the  sheriff's  officer  had 
killed  and  sent  into  the  country  were  struck 
out,  and  not  admitted  to  be  of  the  jnry.  Now, 
gentlemen,  what  does  that  took  like?  There 
were  many  other  names  of  men  that  were  dead, 
and  had  retired,  which  were  left  out 

There  is  something  more  unfortunate  in  the 
case  of  a  special  jury.  The  special- iurymen, 
if  tbey  fail  to  attend  that  trial  for  which  tbey 
are  anpointed,  are  never  censured,  fined,  nor 
ponisbM  by  the  judge.  In  the  Uial  of  one  of 
tlie  printers,  only  four  of  the  special  jury  at^ 
tended.  This  is  kind  in  the  Chief  Justice,  but 
it  has  a  very  unkind  consequence  to  the  de- 
fendant, espelBially  in  a  trial  of  this  nature ;  for 
I  will  tell  yoo  what  the  consequence  is.  The 
best  men  and  the  wont  men  are  sure  to  attend 
upon  a  special  jury  where  the  crown  is  con- 
cerned ;  the  best  men,  from  a  nice  aense  of 
their  duty ;  the  worst  men,  from  a  sense  of 
their  interest.  The  best  men  are  known  by 
the  SoKcitor  of  the  Treasury :  such  .an  one 
cannot  be  in  above  one  or  two  verdicta ;  he  tries 
no  more  causes  for  the  crown.  There  is  a 
good  sort  of  a  man,  who  is  indeed  the  most 
profier  to  try  all  this  kind  of  causes ;  an  im- 
partial, moderate,  prudent  man,  vvho  meddles 
with  no  opinions.  That  man  will  not  attend  ; 
for  why  should  he  get  into  a  scrape?  He  need 
not  attend ;  he  is  sure  not  to  be  Censured  f  why 
should  hq  attend  ?  The  conscouenoe  follows, 
that  frequently  only  four  or  nvo  mto  attend. 


oae  such  as  particolarl  v  ought  Ml  to  at* 
I  a  crown  cause.    I  «io  not  say  that  it 


and  thoae  i 

tend  in  a  crown  cause.  1  «lo  not  say 
bappena  now.  Not  that  I  care:  I  do  not  mean, 
to  coax  you,  gentlemen :  1  baTe  nothing  to 
fear.  You  have  more  to  fear  in  the  veraiet 
than  I  have,  beioause  your  consciences  are  at 
stake  in  the  verdict.  1  will  do  my  duty,  not 
for  the  sake  of  the  verdict.  Now  what  hiUows 
this  permission  to  specialiurymen  to  attend  w 
not,  as  they  like  best  ?  why,  every  man  that 
is  gaping  for  a  contract,  or  who  has  one,  la 
sure  to  shew  his  eagerness  and  seal. 

It  happened  so  in  the  trial  of  the  first  cause 
for  this  advertisement.  .The  printer  abewed 
me  the  list.  Amongst  theos  <^<*^  of  the  first  I 
observed,  was  sir  Jantea  Bsdatle,  alderman  of 
Londoo,  and  a  contractor  for  the  army  (there 
were  several  others ;  I  do  not  mention  the  gen- 
tlemen^s  names).  He  would  have  struck  him 
out.  I  ssid,  No  ;  there  are  ao  many  bad  that 
oo^ht  to  be  struck  out,  leave  in  sir  Jamea :  it 
is  impossible  that  a  magistrate  of  London! 
with  so  much  business !  a  contractor  under  the 
crown !  if  he  has  any  modesty !  be  cannot,  an 
akierman  of  Londoo !  go  down  to  be  a  special 
juryman  in  Middlesex!— He  waa  the  fbtmnaa 
of  the  jury.  He  waa  snre  to  attend.  And  ao 
they  got  the  first  verdict,  in  order  to  give  them 
this  influence  upon  men*s  minds.— >«  We  have 
got  a  verdict.  This  queetion  haa  been  deter- 
mined by  a  jury." 

Well,  gentlemen,  having  then  got  aoch  a 
special  jurv  as  be  usually  does  get  (lor  it  seldom 
happens  that  twelve  gentlemen  have  sen'ae 
enough  of  tiieir  dutv  to  attend,  as  happens  to 
be  now  my  case)— the  Attorney-General  brings 
on  the  trial,  m  then  claims,  amongst  other 
things,  a  right  to  reoly,  though  no  evidence  is 
called  forthedefendisnt.  You  have  heard  what 
passed  upon  this  subject  with  the  Judge,  r 
will  leave  that  matter  now,  though  I  tmck  I 
have  enough  to  say  upon  it ;  however,  I  will 
leave  it  unexamined  now :  I  hope  to  live  to 
aivoe  that  point  for  my  dlent,  and  therefore 
will  not  now  trouble  jou  with  that  ailment. 
You  will  yourselves  judge  whether  any  reason 
was  given  to  me,  or  to  yon,  or  to  any  man, 
why  the  Attorney-General,  prosecuting  for  the 
crown,  having  all  the  influence, power,  and  ad« 
vantage  that  he  can  possibly  nave,  why  ho 
should  have  that  advantage  of  reply— which 
my  equal  or  inferior  shall  not  have! 

Butbeaides  tbia,  I  told  you  before,  that  he 
claims  a  right  of  stopping  it,  when  he  pleaaes, 
by  withdrawing  a  juror.  1  should  be  glad  to 
bear  that  contradicted  and*given  up. 

But  further,  if  he  loses  the  verdict,  he  pays 
no  costs :  the  crown  paya  no  costs.  The  mi- 
serable man  that  is  harassed,  even  though  in- 
ttocent,  though  gaining  a  verdict  under  all  these 
disadvantages  (if  it  is  posnble,  and  which  ael« 
dom  happens),  yet  still  he  must  stand  by  hia 
costa ;  and  tbey  may  be,  yon  see^  whatever 
they  please  to  mske  inem.*^ 

*  *•  The  secrecy,  ease,  and  certainty  of  lay- 
tog  a  man  oadcr  i^  heavy  proeecjitioD  m  tbw 
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Again,  if  th«  Altomejr  General  gains  a  ver- 
dicl,  be  iiuoishes  whom  he  pteaaea,  aud  when 
be  pieaaea.  I  think  there  were  eight  coovic« 
tiooa  far  this  aiSveriiaeinent,  yet  but  three  have 
been  called  op  to  judgment.  One,  I  think, 
was  let  fSi  becaoae  there  waa  a  Uttle  false* 
swearing  in  the  cAse  by  an  officer  under  the 
erown7H[I  nllow  it  to  liaVe  been  certainly  a 
miataCe,  bcoauae  be  ia  a  gentteman  of  cha- 
racter).—and  iherefora  it  ia  accounted  for  how 
tbia  one  got  off:  but  bow  the  other  printers 
eaMped,  whether  from  the  benet olence  of  the 
Attorney- General,  I  do  not  know. 

That  is  not  all.  He  ^gravatea  the  punish- 
ment of  the  person  againat  whom  he  gets  a 
f  enliet,  if  he  pleases.  1  was  present  in  court 
wbca  I  heard  the  judge  who  now  tries  me  (and 
who  wiH  perhaps  give  the  same  intelligence  in 
my  case)  tell  the  Attornejf-Gteneral  of  that  time 
(who  is  now  Chief  Justice  of  the  Common- 
Pleaa)  when  be  moved  that  the  convict  (who 
waa  the  gentleman  whe  now  sits  next  to  the 

Grown  Office,  without  any  controol,  by  this 
modeofuiformation.  are  what  render  ^t  much 
more  formidable  than  the  common,  regular  in- 
formntion,  which,  by  virtae  of  a  atatute  passed 
soon  after  the  Rev4irution,"  [It  is  the  act  4  dc 
6  W.  &  M.  e.  18,  '  To  prevent  malicious  In- 

•  fomatiens  in  the  cofirtof  Kinf^Vbeoch,  and 
<  for  the  more  essy  Reversal  of  Outlawries  in 

•  the  tame  Conrt'^  *<  eaonot  now  be  filed,  for 
any  tMspiso  or  oMademeaaor,  without  express 
araer  of  this  King's-bench,  and  the  informers 
entering  into  a  recognizance  to  pay  costs  to  the 
de^ndnt  is  acquitted  upon  the  trial»  or  if  such 
informer  do  not  proceed  within  a  year,  or  pro* 
euro  a  Noli  Proaoiui.  The  Attorney -General, 
however,  informing  m  q^cio,  never  pays  any 
costs :  so  that  be  may  haram  the  peace  of  any 
■Mui  in  the  realm,  and  put  him  to  a  grievoua 
•xpence,  without  ever  trying  the  matter  at  all. 
Indeod,  the  costs  of  the  Crown  Office  are  so 
coomous,  that  any  man  of  middling  circum- 
siaaoea,  will  be  undone  by  two  or  three  plunges 
there.  Most  booksellers  and  printers  know  this 
▼«ry  well,  and  hence  so  few  of  them  can  be  got 
In  pnbliah  a  stricture  npon  any  admioietratioo." 

"  It  is  sttU  more  wonderinl  that,  since 
this  pmrogative  ie  endured,  there  has  been  no 
act  passed  to  subject  the  Attorney-General, 
provided  he  did  not  pursue  hia  mformatioo,  or 
upon  triai  was  nonsuited,  or  had  a  verdict 
ngainot  him,  to  the  payosent  of  Aill  coats  to  the 
party  abased."  i«tter  concerning  Libels,  War- 
tanta,  the  Seisure  of  Papers,  and  Sureties  for 
the  Peace  or  Behavioor;  with  a  view'toaome 
late  Proceediags,  and  tim  Defence  of  them  by 
tbe  Minority,  7th  edition  of  1771. 

The  m«^s  of  the  Attomey-General's  er 
0ffiem  Information  were  discussed  in  the  House 
of  Lords  on  the  17th  of  July,  1819  in  a  de> 
bale  upon  the  qoeation  for  the  second  reading 
of  ja  bill  which  had  been  iutrodaced  by  lord 
Bolland.  8ee  the  Parliamentary  Debates  of 
ebat  period,  vol,  93,  p.  1069.  -nee,  also,'  p. 
MS.  M^liUiOfthesameVohiiiie. 
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judge)  when  the  Attorney-General  moved  that 
Mr.  Wilkes  mii{ht  be  eooimitted  to  the  KingV 
bench  prison,  lord  Mansfield  instantly  said  to 
Mr.  De  Grey--*'  The  king's  Attorney-General 
may  chose  bis  prison :  all  the  priaons  are  tbe 
king's.  The  Attoroev- General  may,  if"  he 
pleases,  move  to  have  him  sent  to  Newgate  J' 
Hia  lordship  mentioned  Newgate:  I  beard  it.  ' 
And  observe,  this  was  an  instruction  to  the 
Attorney-General,  who  surely,  of  all  men  in 
the  world,  least  needs  instruction :  %nd  it  wab 
in  a  case  where  he  was  prosecutor;  and  in  a 
criminal  matter,  and  prosecutor  too  for  the 
crown.'  And  this  instruction  was  not  in  order 
to  obtain  justfce  against  the  offender ;  that  waa 
past ;  he  had  bees  convicted  many  years  be- 
fore :T-but  it  was  merely  in  aggravation  of 
punishment.  I  did  not  know  nor  believe  that 
the  Attorney-General  had  that  right:  1  should 
not  have  known  it,  if  1  had  not  learned  it  from 
ao  great  an  authority. 

Gentlemen,  having  rehearsed  what  these 
claims  are,  I  intreat  you  to  consider  who  it  ie 
that  ei^oys  these  powers;  superior  to  the 
powers  which  any  one  judge  in  this  country 
eiyoys ;  superior  to  the  powers  which  even  the 
coortsenjoy.  It  is  the  Attorney- General.  Now, 
who  is  the  Attorney  -  General  ?  who  is  he? 
whose  officer  is  he?  what  sort  of  officer  Is  bef 
1  will  tell  you  what  a  Scotch  author  of  merit— 
(this  is  not  law,  hut  it  is  very  good  reason  and 
great  truth)— I  will  tell  you  what  he  say  a  of 
the  office  of  the  Attorney- General.  What  1 
say  now,  gentlemen,  does  pot  go  against  the 

Cerson  now  inirnsted  with  it ;  it  goes  against 
is  office.  I  do  not  speak  of  this  gentleman 
particulariy;  all  Attorney-Generals,  at  least 
most  of  them  (some  of  them  indeed  would  not, 
but  most  of  them  will)  use  these  unjust  powers. 
Mallet  says,  in  the  preface  to  his  life  of  k>rd 
chancellor  Bacon^**  The  offices  of  Attorney 
and  8olicitor^General  have  been  rocks  upon 
which  many  aspiring  lawyers  have  made  ship- 
wreck of  tfaieir  virtue  and  human  nature.  Some 
of  these  gentlemen  have  acted  at  the  bar,  as  if 
they  thought  themselves,  by  the  duty  of  their 
places"  (that  is,  ex  officio)  ««  absolved  from  all 
the  obligations  of  truth,  honour,  and  decency" 
^(but  not  afaiolvcd  you  find  from  talking  of 
them)— .«  but  their  names"  (he  savs)  *>ara 
upon  record,  and  will  be  transmitted  to  after 
ages  with  those  eharaders  of  reproach  and  ab- 
horrence that  are  doe  to"— (to  whom?  Thin 
man  is  as  unfortuniie  in  bis  style  as  myself) 
>*  the  Worst  sort  of  murderers,  those  that 
murder  under  the  sanction  of  justice."— He 
,waa  never  prosHsuted  for  it.  He  chaiged  the 
office  6f  Attorney- General  (which  b  some- 
thing more  respectable  than  the  office  of  a 
common  aoklier)  with  being  the  worst  sort  of 
murderera. 

But  the  Atiomey«Genera1,  it  is  said,  is  cboeen 
by  the  king:  that  is  what  is  pretended.  Heie 
the  king's  officer ;  but  he  holds  it  by  a  very 
precarious  tenure :  his  future  hopes  are  greater 
than  those  of  any  man  in  this  country ;  his  tears 
therefore  must  be  in  propoitkHi.    Obeervetoo^ 
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he  eojojs  these  powers  on  the  behalf  of  the 
king^  against  whom,  particularly,  all  those  pre- 
cautions were  taken  ;  for  these  precautious  are 
Hot  taken  between  subjects  who  are  upon  a 
footing ;  but  all  these  urecautions  and  adiran- 
ta^es  for  innocence  (that  it  may  not  beop- 
preijsed)  they  are  all  taken,  not  against  the 
iLinif,  but  against  the  crown  ;  against  that  power 
which  is  more  often  abused  than  any  other 
|Kiwer;  more  liable  to  be  abused,  be<»U8e 
greatest.  %ut,  gentlemen,  the  matter  is  a  great 
deal  worse  than  this.  He  is  not  the  king's 
officer.  He  knows  better  where  his  obligations 
lie.  He  is  not  so  ungrateful.  He  would  not, 
at  a  table  with  his  friends,  say  that  he  is  the 
king's  officer:  he  knows  a  great  deal  better 
than  that.  He  is  in  truth  the  officer  of  the 
minister :  and  if  the  minister  goes  out  to-mor- 
row, out  goes  the  Attorney -General.  We  can- 
not possibly  have  a  stronger  inslanoe,  and  a 
happier  for  me,  of  this  very  thing.  There  sits 
here  in  court  a  gentleman*  who  should  now 
have  been  Attorney-General  (he  lost  not  the 
place,  1  supiiose,  for  want  of  abilities)  who  re- 
fused a  brief  in  this  very  cause ;  because  he 
thought  it  scandalons  at  the  distance  of  two 
years  and  a  quarter.  I  suppose  he  might  have 
still  stronger  reasons.  If  I  kuewthem,  I  would 
use  them.  If  I  knew  his  reasons  why  he 
thought  this  prosecution  scandalous,  you  would 
hear  a  very  different  defence  from  any  which 
I  can  give  you.  Put  in  then  another  minister, 
,and  the  Attorney -General  thinks  me  a  very 
honest  man :  but  if  there  comes  a  different  mi- 
nister and  a  different  Attorney -General,— *•  O, 
put  him  out  of  the  world ;  he  is  not  fit  for  hu- 
man society  ;  shut  him  up  like  a  mad  dog." — 
You  see  it  is  not  the  kiug's  officer,  it  is  the 
minister's  officer.  Gentlemen,  it  is  very  well 
known  that  the  Attorney  and  Solicitor-General 
make  a  considerable  part  of  every  administra- 
tion. They  sit  there  in  the  House  of  Com- 
mons on  each  side  of  the  minister;  the  two 
brazen  pillars,  the  Jachin  and  Boaz  of  the  mi- 
nister in  the  House  of  Commons.  However, 
gentlemen,  though  this  situation  of  theirs  may 
make  us  smile,  it  is  a  very  serious  thing,  espe- 
cially when  their  honour  and  conscienee  are 

*  to  go  to  you  for  proof,  and  instead  of  argu- 
ment. 

Now  let  US  see,  how  have  those  powers  been 

exercised  P   I  have  shewn  you  what  they  are ; 

'  I  have  shewn  yon  who  enjoys  them :  now  let 

US  see  bow  they  have  used  them  $  I  mean  the 

*  present  Attorney-General.  I  will  not  go  back 
to  tell  you  that  the  bishops  were  reckoned 
guilty  of  a  libel,  not  because  they  opposed  the 
introduction  of  the  Popish  religion,  but  because 
they  would  not  lend  their  own  hands  to  the  in- 
troduction of  it.  But  how  has  it  been  used  by 
the  present  Attorm*  \  -General  ?  I  am  driven  to 
this  inquiry.  He  has  talked  much  of  his  con- 
science, and  (bat  if  he  had  not  imagined  that 
he  was  executing  his  duty,  he  never  should 
^ave  thonght  of  the  prosecution :  he  did  not 


f  Mr.  Dunniog. 


know  me ;  it  was  merely  a  matter  of  duty* 
Now  1  did  not  apprehend  that  it  was  a  matter 
of  his  stirring,  and  that  his  motive  was  duty  ; 
but  as  he  takes  it  upon  himself,  upon  himself 
it  must  lie.  Now,  therefore,  how  has  he  exer- 
cised this  power  which  he  enjoys  in  right  of 
being  the  king's  officer  ?  I  say,  that  he  has 
then  equally  betrayed  his  own  consciencp,  and 
the  dignity  and  prerogative  of  the  crown  (if 
injustice  must  pass  by  these  names) — i  say* 
that  he  has  betrayed  them  all :  for  he  has  actedf, 
not  as  the  Attorney -Genera  I  of  the  king,  bat  mm 
the  Attorney -General  of  the  House  of  Com- 
mons. Never  before  this  ipentleman's  time  did 
any  House  of  Commons,  I  believe,  1  am  sure, 
never  did  they  direct  any  Attorney* General  to 
file  an  information.  >Vho  enjoys  the  power 
then?  The  Hoase  of  Commons  files  informa- 
tions !  Worse  still ;  the  Attorney-General  files 
informations,  not  .from  his  own  mere  motion, 
not  from  the  direction  of  the  crown,  but  by 
the  direction  of  the  most  corrupt  assembly 
of  men  that  ever  existed  upon  the  face  of 
the  earth.  It  may  be  called  indecent  to  call 
them  so;  but,  geotlemen,  Iknow,  that  if  every 
man  was  to  speak  but  one  word  expressive  of 
his  opinion  concerning  what  I  say,  there  are 
those,  perhaps  within  hearing,  whose  hearts 
would  sink  within  them.  There  is  no  man 
doubts  it,  and  I  shall  not  be  afraid  to  say  it. 
But,  gentlemen,  now  observe ;  this  officer,  the 
Attorney-General,  was  never  permitted  to  have 
a  seat  in  the  House  of  Commons  till  the  time 
of  sir  Francis  Bacon.  He  is  no  officer  of  the 
House  of  Commons;  he  never  was  permitted 
to  sit  there  till  that  time ;  and  out  of  the  ex- 
treme veneration  which  they  paid  to  the  greatest 
of  mankind  (for  he  was  so),  they  permitted 
him,  for  the  first  time,  to  have  a  seat  as  a  pri- 
vate member  in  the  House.  Now  where  have 
we  got  f  He  has  no  longer  a  seat  in  the  House 
as  a  private  member ;  he  is  the  officer  of  tbs 
House  of  Com^mons:  that  power  which  is  pre- 
tended to  be  exercised  tor  the  crown,  is  exer- 
cised for  the  minister.  The  House  of  Com- 
mons is  the  minister's ;  fi>r  he  wouhi  not  bs 
minister,  if  he  had  not  a  majority.  The  At- 
torney-General is  brought  in  by  him ;  tbs 
House  directs  the  prosecution:-  whereas  the 
method  formerly  was,  that  the  Uonse  of  Com- 
mons used  to  address  the  crown,  to  desire  the 
crown  to  order  ihe  Attorney-General  to  file  an 
information,  or  to  prosecute.  Never  till  this 
time  did  the  House  think  of  directing  the  king's 
officer  to  file  an  information.  The  conse- 
quence happened  to  be,  what  at  the  very  time 
it  was  natural  to  foresee  would  happen.  The 
Attorney -General  prosecuted  men  whom  be 
thought  innocent.  .  I  happened  by  stealth  (I 
am  not  often  permitted  to  be  there) —1  hap- 
pened by  stealth  to  hear  the  gentleman  m 
the  House  of  Commons  speak  a  language 
which  no  man  could  mistake.  What  is  still 
more,  on  one  of  the  prosecutions  brought,  the 
vote  for  it  was  either  rescinded,  or  some  healing 
vot/s  was  afterwards  put  into  the  Journals  ^ 
the  UouM  of  Commons,  lor  h**u>ir  csuasd  i| 
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protectttioii  to  be  brought  ngmioit  a  persiMi  who 
wat  foattd  to  be  innocent.  Here  m  a  danKeroas 
power  indeed !  Who  noay  not,  if  this  ia  pcr- 
mitled,  file  an  inforiftatioo  againat  the  aubiecif 
What  a  power  is  thia  in  the  handa  of  a  miniater 
to  ruin !  for  if  1  am  not  ruined,  it  ia  the  gentle- 
man's nnercy.  I  ^bank  him  for  that  meroy ; 
for  be  might  e?ery  term  file  an  information,  if 
he  pleasea. 

'  Now,  gentlemen,  codtider  in  what  aort  of 
a  charge  doea  he  enjoy  these  extraordinary 
powers.  You  will  find,  that  aa  ho  it  the  last 
man  in  the  world  (I  spokk  not  of  tho  nan,  but 
the  office)  that  ought  to  be  trnatcd  with  theae 
powers,  so  be  enjoys  them  in  that  kind  of 
charge  in  which  he  ahnutd  least  of  all  enjoy 
tliem.  For,  gentlemen,  libel  as  well  aa  Attor- 
ney-General depends  very  much  upon  the  mi- 
nister. Why,  don't  we  all  know  very  well, 
that  tbey  who  were  pilloried*  for  libel  in  the  httt 
reign  are  pensioned  in  this  ?  What  then,  is  this 
the  kind  of  charge  in  whioh  thia  open  door  to 
oppreaston  should  be  left  to  the  Atlarney-Ge- 
Beral  and  to  the  minister  P  It  is  not  for  Crimea 
agamst  the  state  that  thia  power  interferea,  bat 
for  partial  politicaf  opiniona ;  and  the  man  who 
ja  pilloried  or  impriaoned  to-day,  nsay,  lor  the 
came  act,  be  penaioned  to>morraw,  juat  aa  the 
banda  change.  If  thia  party  goea  cbwn,  it  ia 
libel ;  if  it  cornea  up,  it  ia  merit.  Is  it  in  thia 
kind  of  charge  that  an  Attomey-Cteoeral  ahoold 


enjoy  all  theae  unjust  powerst  1  need  not  l^A 
dlac 


ittomeY- 

owersr 
you  consider  and 'recollect  what  sort  of  things 
have  been  charged  aa  libels:  there  ia  nothing 
that  baa  not  been  so  charged.  Bermona,—- pe- 
litiona, — books  againat  plftya,t — iaying  that 
mon^  will  corrupt  men,  nothing  mit  barely 
meotioniog  the  efiecta  of  money,— all  have 
been  prosecuted,  and  punished,  and  ean  cut 
off,  and  thoae  things,  for  libels.  In  short,  gen- 
tlemen, you  will  alwaya  find  (your  meaioriea 
will  go  back  enough  to  find  it  without  reading) 
that  whatcffer  ia  contrary  to  the  indinationa, 
interests,  or  e? en  the  ▼ices  of  a  minister,  haa 
always  been,  and  e? er  will  be,  charged  aa  libel. 
Efen  at  this  time,  if  the  Attorney- General's 
friend,  Mr.  Rigby,  had  been  Attorney- General, 
or  to  direct  the  Attorney-General  to  file  infor- 
mations for  libels,  the  present  Speaker  of  the 
House  of  Commons  would  have  been  accused 
ijf  a  libel,  for  recommending  ceoonomy  to  the 
orown.  We  know  that  he  wookl ;  and  there 
ia  nothing  extraordinary  that  a  SpMker  of  the 
JBouse  of  Comnaona  should  have  an  informa- 
tioB  txtfiao  filed  against  him  fo^  a  libel.  The 


•  This  allodca  to  Dr.  Shebbeare.  In  the 
fepon  of  Mr.  Granville's  Speech  on  February 
Sd,  1769,  againat  the  motion  for  expelling  Mr. 
Wilkes,  it  is  noticed  that  Dr.  Shebbeare  waa 
4aken  up  under  the  anthoritjf  of  a  general  war- 
rant from  a  secreury  of  state,  dated  January 
aSth,  1758,  drawn  up  in  the  aame  terma  with 
theae  of  the  warrant  againat  Mr.  Wilkes. 
'  t  See  the  Cases  of  Sacheverel,  vol.  15,  p. 
t ;  of  the  Seven  Bishops,  toI.  lil,  p.  IftS,  and 
pfPryoD^  vol»9,  p;56U  '  ' 


Speaker,  Williams,  hsd  one  filed  against  htm 
for  publishing  the  Journals  of  the  llou»i*.* 
They  are  now  wiser.  Indeed  that  case  hsa 
been  scouted. 

If  then,  gentlemen,  these  considerations 
should  make  you  careful  and  attentive  in  a 
trial  upon  a  prosecution  of  this  kind;  the 
frequency  of  prosecutions  for  libels,  I  suppose, 
should  add  to  your  care  and  attention.  For, 
gentlemen,  when  is  it  that  libels  are  most 
frranentr  When  is  it  that  prosecutions  for 
libds  have  been  moat  frequent  r  Have  they 
been  under  the  best  govemmeota,  under 
the  beat  administrationa  (for  government  is  a 
word  aboaed :  I  mean  under  the  ministers)  f 
Have  they  been  moat  frequent  under  the  best, 
or  alwaya  under  the  worst?  it  is  only  bad  men 
that  will  accuse  the  good :  good  men  don't  ac- 
cuse good  things :  notwithstanding  which,  you 
will  nod  that  under  the  beat  adminiatrationa 
there  are  few  libela,  and  much  fewer  proaeeu* 
tHNia ;  and  under  the  worst  adminiatrationa  yon 
will  alwaya  find  them  swarm.  Whether  it 
happena  that  under  the  worst  administrationa 
(for  there  ia  always  folly  with  wickedness)  the 
minister  is  an  foolish,  as  that,  not  attending  to 
the  prindplca  of  the  person  recommend^  to 
him,  he,  by  mistake,  chusea  a  good  Attorney- 
General,  who  haaakill  to  discover  and  honesty 
to  pursue  thoae  Crimea  which  are  detrimental 
to  society;  or  whether  it  happena,  that  a  good 
fliinister  chuaes  a  bad  Attorney-General,  who 
haa  no  honour  or  nnderatanding  to  care  for  or 
to  discover  their  evil  tendency,  and  therefore 
does  not  proaecute  at  all ;— but  ao  it  happena, 
that  under  a  good  miniater  there  are  no  proie- 
cutiona  for  libel,  under  a  bad  minister  yoo  meet 
with  little  else. 

Gentlemen,  if  the  general  nature  of  this  kind 
of  proaecotion  calla  for  your  partKular  atten- 
tion, the  particular  unfairness  of  this  prosecv- 
tioD  more  strongly  demands  it.  Gentlemen, 
you  will  be  pleaaed  to  remember,  thst  the  ad- 
vertiaement  which  ia  now  brought  before  you 
was  published  on  the  9th  of  June  1775.  Ob- 
serve, too,  what  is  the  charge.  Not  any  harm 
that  it  baa  done ;  no,  but  only  a  tendency.  The 
charge  of  the  libel  is  a  tendency  to  excite  sedfi- 
tkm ;  a  tendency  to  alienate  the  minda  of  bla 
mapesty's  sulgecu ;  a  tendency  to  do  a  great 
many  other  bad  things:  I  do  not  rrcollect 
them,  nor  care  about  them.  W  hat !  come  two 
years  and  a  qtiarter  afterwards  to  prosecute  for 
a  tendency  (not  actual  miachief,  but  a  tendency 
10  mischief.)  It  waa  so  dangerooa  a  thing, 
that  it  was  suffered  to  rage  and  baTO  itt  full 
influence  without  any  check  or  oontroul ;  and 
then  two  years  after  (when  ita  tendency  must 
long  since  have  ceaaed)  comea  the  proaeoatkm 
to  check  the  tendency!  I  believe  no  grand 
jury  would  have  found  a  bill  for  thia  proaecu- 
tion  at  thia  diatance  of  tiese:  nay,  I  believe 
that  all  the  judgea  of  the  King's-bcneh  woukl 
not  have  done  it. ,  The  Attorney-General  waa 
well  aware  of  thia  dgection  upon  the  trial  of 


*  See  the  Case  in  vol.  13,  p.  1369. 
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the  first  printer.  •*  Why  not?"  Mid  tU  At- 
tornc-y-Geoeral— "  Will  folly  say,  lh«l  that 
which  WB§  a  orime  in  1775  is  no  crime  in 
1777  ?  Will  folly  my  ?"— Why,  what  will 
net  fujly  aay  ?  Folly  will  say  any  thing :  and 
what  wonder?  when  even  a  man  of  bia  natural 
good  understanding,  if  placed  in  hia  peculiar 
aituation,  is  often  obliged  to  say  what  a  uMHle- 
rate  folly  would  Wusb  at.  "  Was  it  a  crinie," 
aays  he,  "  two  years  ago,  and  is  it  no  crime 
now'P''  That  is  not  the  question :'  but,  whether 
U  should  be  prosecuted  now,  after  two  vears 
delay  f  That  was  the  question  which  he  should 
bare  spfiken  to.  And  would  that  be  thought 
••  ridiculous «  position  to  be  heard  in  m  eoort 
•f  common  law  ?  You  all  know  Tcry  well,  that 
a  airople  oontfact  debt  cannot  be  recovered  after 
six  years  is  sufered  to  elapse.  Now,  will  folly 
•ay  of  that  money,  and  the  benefits  of  il  which 
A  man  has  oi^yed  for  six  years,  was  it  a  debt 
•is  years  ago  and  is  it  no  debt  now  P  No ;  no 
nan  wiH  pr«lend  that  the  debt  is  not  neonma- 
liied.  .But  what  then  f  If  yon  havesuffRwl 
that  time  to  pass  by,  you  shaU  nd  son  ibr  it 
tiow. .  So  the  wijnst  poesswion  cf  an  estate  fok* 
forty  or  sixty  yeari  (according  to  the  rulea 
which  the  Courts  have  laid  down). the  nnjoat 
Bossession  of  an  estate  quiets  the  possession. 
Whatthenidoeaitbeoomejnatr  Havelrobbed 
another  family  for  so  many  yearn;  retained 
the  principal  and  the  income ;  and  dots  it  now 
heo»me just?  No,  but  youshsll  not  reooverit; 
the  door  is  shut  against  your  suit.  Appeals 
lor  felony,  for  mpe,  and  for  narder,  they  munt 
be  brought  within  a  year  and  a  day.  If  yosi 
let  slip  that  year,  you  shall  not  proaeciite. 
What!  Doea  it  ceaM  to  be  Iblonyf  Does  it 
cease  to  be  rape?  Does  it  cease  to  be  murder? 
^o;  there  never  waa  any  such  felly  that 
aaid  that ;  no  folly  ever  aaid  it:  buttlie  law 
aays,  Youshsll  not  prosecntei  yon  have  lost 
jfour  time.  But  there  is  still  a  stronger  cir* 
eumsUnce  coneeming  this  doctrine,  which  I 
love  best,  because  it  came  from  the  gentleman 
.bimself.  The  esUte  of  a  man,  the  most  ob- 
Aoxious  for  the  Machest  treason,  by  an  act  of 
parliament,  was  proposed  to  be  restored  to  the 
nan.  1  r^oice  that  he  has  it:  but  theargu- 
nent  .of  this  <very  gentleman  waa,  that— '« ob- 
livion ought  to  pass  over  it :  it  was  treason,  to 
ho  sure;  but  it  was  twentv  years  ago.*'  Good 
God !  if  twenty  years  shall  prescribe  against 
treason,  or  silence,  or  pnt  oblivion  upon  it;  if 
Ibrty  years  possession,  for  a  large  landed  estate; 
if  six  yean,  for  a  aimpio  contract  debt;  if  one 
year,  for  appeal  in  cases  of  rape,  felony,  or 
asurder ;  what  shall  not  the  mere  tendency-*- 
(not  actual  misehief).-bnt  the  mere  teudncy 
Wan  insignificant  libel  in  a  ne#s-paper  (if  it 
waealdiel;  but  it  b  not)  what,  ahall  not  that 
he  permitted  a  two  years  preserTptioo  ?  I  shall 
Imve  others  besides  folly,  1  believe,  think  with 
me  in  this  question. 

But,  gedileoKU,  whether  it  shall  be  proeo- 
auted  or  not,  the  hardship  is  equal  to  me.  I 
do  n6t  say,  thst  it  is  abiolute  law  that  itwhooM 
ttotbaprasapmad;  for  this  has  aavar  bton  ad- 


tcapacitationtouowsi  iownatara 
1!  I  cast  my  ayes  by  accident  Uh 
L  beg  the  gentleman^  pardon— 
kr  the  jndge  one  of  the  most  dia- 


jttdged :  indeed  the  case  has  never  happened 
belbre.  The  Attorney -General  has  praduced 
precedent  of  soeh  a  prosecution  as  this;  he 
can  produce  none  to  yoo.  But  1  desire  tha 
Attorney-General  to  remember  w|iat  I  now  say 
to  vou  and  to  the  Court.  I  say,  that  this  abnae 
of  his  power  and  preivgativa,  and  of  hia  uignat 
dainm,  will  cause  some  method  of  qpietin^ 
in  respect,  of  libels,  as  men  have  been 
in  lesneci  of^  possessions  a^nat  the 
crown.  It  will  be  neoeasary :  for  it  will  be 
eoosidered  that  the  nature  and  the  efiecia  of 
the  chaige  of  libel  have  been  v«rv  considerably 
changed  ia  the  present  time.  The  charge  of 
libel  now  aiecta  bdth  Houses  of  Parliament. 
Privilege  is  goat ;  expiilsion  mav  be  the  cee- 
sequence ;  incsfycitation  follows  f  To  what  aie 
they  exposed!  ' 
iVaHsone-1 
there  Mts  near  I  ,  ^ 
tingnishcd  members  of  the  House  of  Com- 
mons;* ha  is  as  liiblo  to  an  information  for  • 
libel  as  I  am  at  thia  miauta.  In  his  back,  in 
his  book  the  charge  of  murdar  ia  aa  completely 
madeasinmyndvMtisement:  it  is  ktely  pah- ^ 
liahed  in  his  Lstter  to  the  Freeman  of  Brittol : 
ha  steads  as  liable  to  be  axpelled,  to  ba  pnnitk^ 
ed,  tabeahntnpfipomsocietyaaamaddag  aa 
I  da,  and  with  the  same  nreteaqe.  Gentle- 
men, there  are  now  great  officers  of  stale  whom 
I  kn«w  to  be  Inore  liaUe  to  a  proaasulioB  for 
li|el  than  I  am;  who  have  written  what  haa 
iBoch  mere  the  aapeet  of  a  libd,  than  aav  thiar 
to  be  found  in  my  advertiaemeat ;  and  which 
may  ba  proved  againat  them  b^  the  same  man 
that  has  proved  my  pubticaUon.  It  is  tma^ 
theae,  who  ars  not  oonoemed  in  the  GaacHa, 
may  at  prasent  have  left  off  the  practice :  bet 
what  aignlfies  that?  The  Attomoy-GenemI  will 
laM  them,  that  the  number  of  years  sigaifiaa 
nothing:  it  is  folly  only  that  will  aay  tkat; 
even  thongh  it  was  written  ten  or  twenty  yeara 
ago,  (for  he  has  drawn  no  line)  it  ia  only  folly 
that  will  say^  it  la  not  a  oriuie  now, 


if  it  waa  a 


1 1  must  beg  you  p 
0  observe 


tieoUrly  for  your  own  direction  lo  i 
strong  feaaons  against  this  practiee  of  bringing 
a  nroascuiien  for  a  libel,  long  after  the  cauea 
ofthe  charge  was  given.  Consider  the  ohaagaa 
which  are  made  both  in  the  penoae  charged, 
andtheappearanceofchaoga  which  there  mi^ 
be  in  the  thing  charged.  A  mhn  hmeafter  to 
be  ehargad  with  an  offsnca  so  aaoertain  as  a 
libel,  flsay ,  thinking  hioudf  in  paffoct  Becwity» 
changn  his  sitnation ;  which  he  waaU  fiat  havtf^ 
done,  if  he  had  known  that  there  was  a  praao- 
cutioa  for  libel  hanghig  aver  his  he  ' 
perbape  the  Attsrney-General  waUld 
brought  that  pfflaeention,  if  he  had  not 
his  sitnation,  and  thereby  made  himself  vnl- 
neiable,  who  waa  not  so  before.  Why,  a  man 
might  have  had  a  wife  and  children  >siiiee  the 
publiaation  of  this  libel;  and  it  is  fcaowp  that 
tohavd  them  is  called -^*\  giving  hostaffsa  la 
fortttne,"'-A  man  might  have  gtvan 

•  the  ealahntfid  lfr,Bttk^ 
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to  fortone,  and  tkcn  •ooMt  m  Tuidictive  Attor* 
ney- General  and  dr&i^s  hiv  away  from  hta 
peaceful  famHy  and  fira-aide,  draga  him  mway 
for  a  libel  written  ten  yean  ago :  for  he  hat 
drawn  no  Kne!  la  thia  to  be  borne?  it  tbit  to 
be  Bttflered  ?  I  thank  God,  that  ia  not  m^r  ntna- 
tkm.  There  ia,  howefer,  a  change  in  my 
Htnation ;  bot  of  that  I  thall  tay  nothing ; 
tkon^h  1  firmly  bettefe,  that  that  change  in 
my  aiiuation  canaed  thia  proaecution:  and  you 
yonrtelret  thaH  consider.  It  ia  now  two  yeart 
and  a  month  ago,  or  thereaboutt,  upwarda  of 
Iwo  yeara  ago,  that  thit  adrertirement  waa 
publiihed.  They  were  ?ery  aore  at  it ;  it  wat 
oooaidered  aa  an  affront  by  those  who  were 

5 lad  that  the  men  were  killed.  Howerer,  of 
lem  I  know  nothing;  I  have  pot  accnied 
them.  A  proiecution  wat  toon  after  com- 
inenced  againtt  the  printer  who  haa  here  been 
etidence  againbt  me ;  and  it  ttopped :  he  heard 
no  more  of  it ;  it  went  fast  to  sleep,  and  wat 
taken  up  again.  WhenF-^Immediately  after 
it  waa  known  aomewhere,  that  f  had  (after  an 
interval  of  tveoty  years)  entered  again  into 
comroont  at  the  Temple,  m  order  to  do  that  Ibr 
iMhera  which  1  am  now  brought  here  to  do  ibr 
niyaelf.*  Then  re<>eommenced  the  uroaeco- 
tion;  then  am  I  become  a  libeller:  but  it 
sleeps  till  then;  it  waa  brought  again  fresh 
'  into  life  bjjr  that  act.  ' 

^ttt  beatdes  this,  geoUemen,  there  is  a  great 
chang[e  not  only  in  the  perm  charged,  but 
them  ia  a  great  change  also  in  the  appearance 
of  the  thing  which  is  charged  to  that  person, 
by  length  of  time.  Thia  adTerttaement  was 
written  in  a  time  of  profound  peace.  A  civil 
war  has  since  taken  place:  much  blood  has 
been  shed :  much  mischief  of  all  aorta  has  been 
pttfiered;  and  I  wish  I  conld  say,  that  there 
waa  not  much  more  in  prospect.  You  cannot 
yourselvea  therefore  easily  put  back  your  minds, 
to  that  situation  in  which  they  would  have 
been,  had  the  prosecution  followed  close  upon 
that  publication.  Yon  cannot  recollect  the 
dalea  when  certain  proclamations  issued;  you 
cannot  recollect  the  dates  when  certain  iniuriea 
took  place:  unless  one  made  it  his  particular 
study,  there  is  not  one  of  yon  can  tell,  whether 
thia  act  passed  at  t|]ts  time,  or  this  proclama- 
tion at  tnat  time.  If  there  ia  one  of  you  who 
can  recollect^  yon  will  find,  that  all  those  mea- 
sures which  take  place  against  rebels,  have  all 
been  since  that  advertisement.  General  Gage, 
whom  I  subpcBnaed,  and  who  would  not  attend 
you,  who  aays,  that  be  is  gone  away  to  Ger- 
many, be  should  have  proved  to  you.  that  he 
published  a  proclamation  in  which  be  gives 
notice  to  the  Americans  themtelves,  long  after 
thia  afilair  at  Leziogton  and  Concord.  He 
givea  them  notice  to  come  in,  and  warns  them 
Qdt  to  do  so  anfl  so,  otherwise  they  should  be 
Mosidered'  as  rebels :  it  was  not  therefore  known 
tbnt  they  were  considered,  in  America,  as  re- 
bels till  that  proclamation  came.  That  pro- 
^hmalion  waa  to  work  tome  effect:  it  must 
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eilbcr  be  iaieaded  to  make  tbaro  rebela  who 
were  otherwise  not ;  or  to  asake  them  known 
to  be  so,  who  were  so.  if  tfcy  did  not  in 
America  know  that  they  were  rebels,  till  that 
prodamalton  came,  hok  shooM  I  here  in  Eng- 
land know  it  long  before  that  proclamation  did 
couieP  There  ia  a  great  change  in  the  appear* 
ance  of  this  advertisement  brought  forward 
for  proaecution  now,  from  what  it  would 
have  had  to  your  minds  at  that  time.  Thia 
you  are  bound  to  consider,  lodeeil  it  was  said 
from  the  bench,  on  llie  trials  of  the  printers, 
that  this  advertiaement  blamed,  and  censured, 
and  libelled  "  all  the  meawrea  of  government" 
— (relative  to  America,  1  suppose). — All  the 
measures  of  government !  Not  the  meaaurea 
that  happened  since  the  publieation  of  it,  surely ! 
and  if  they  can  find  in  that  advertisement,  that 
it  censures  all  the  measures  before,  I  wilt  bo 
content  to  lose  a  verdict.  You  will  not,  gen* 
tiemen,  for  you  must  not,  take  it  upon  what 
that  gentleman  aays,  what  I  meant  and  what 
I  thought  If  you  can  make  out  that  meaning 
lh>m  the  advertisement,  then  do  it;  bot  you 
will  find  no  word  hinting  at  or  cenaoring  any 
man  or  any  measure  but  that  one  measurs  of 
the  Americans  being  put  to  death  by  the  ^oopa. 
If  you  can  find  in  that  advertisement  any  namo 
hinted  at  or  alluded  to,  or  any  thing  of  tlmt 
kind,  the  Attorney-General  will  be  much 
obliged  to  yon;  for  he  cannot.  If  be  could, 
he  would  haveahewn  you  in  which  part  jt  waa. 
He  wotild  have  said.  Here  this  measure  is  al* 
loded  to;  ^here  that  great  minister  of  state  ia 
alluded  to.  He  has  not,  nor  can  do  that :  ho 
has  a  reply  coming  forward,  and,  if  he  can  do 
it,  he  wilt  do  it  then.  Therefore,  gentlemen, 
you  see  that  that  might  be  a  libel,  If  it  waa 
written  now,  which  was  not  a  libel  at  the  time 
when  it  waa  written.  Gentlemen,  1  don't  mean 
tbattny  advertisement  would  be  a  libel,  if  it 
was  written  now.  I  know  the  contrary  well ; 
and  ao  well,  that,  if  it  ia  become  a  doubt  in  this 
country,  that  it  b  a  seditious  libel  against  the 
king  and  the  government  to  charge  the  troops 
with  murder,  I  will  write  it  again  and  again. 
^ Kit  is  not  a  question,  then  I  am  satisfied ;  but 
if  it  is  made  a  question  in  this  country,  that  no 
man  ahall  charge  a  soldier  with  murder  with* 
out  being  guilty  of  a  seditious  libel  against  the 
king  and  the  govemn&ent,  then  I  will  go  into 
prison  for  life:  for  I  will  regularly  charge  the 
king's  troops  with  murder  (if  they  put  meu  to 
death  unauthorized  by  the  law)  regulariy  and 
constantly :  and  so  I  would  do,  if^they  made 
the  punishment  death.  Gentlemen,  if  the  ad- 
vertisement had' the  aspect  of  a  libel,  it  should 
have  been  prosecuted  as  soon  as  it  was  pub* 
lished,  that  so  the  mischievous  tendency  of  it 
might  have  lieen  prevented,  and  that  fair  play 
might  have  been  done  to  me,  and  that  yoa 
might  not  come  to  try  an  advertisement,  for* 
getting  that  the  advertisement  preceded,  and 
did  not  follow  the  rebellion.  But  if  the  Attor-^ 
ney-General  has  passed  bis  time,  I  ought  then, 
gentlemen,  as  in  all  other  cases  by  law  I  ahould 
have,  to  have  the  benefit  of  (he  fault  of  my  ad- 
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▼ertar)'.  1  ought  oot  bj^  bis  u«gleol  aod  fiioU 
to  be  pot  ioio  a  worie  sitoaiioo  tban  1  abould 
have  beeo,  if  be  bad  dope  bi»  duty.  But  tbe 
Attomey-Gen«ral  said  at  fiirst,  io  excuse  for 
tbat,  that  it  was  owing  to  an  accident.  If  true, 
somuchrtbe  more  fortunate  for  tbe  defendant. 
But  bow  appears  it?  How  does  it  appear  tbat 
it  happened  by  an  accident  ?  Is  tbat  to  be  so 
iligbtly  taken  up,  upon  the  Attoroey-Generars 
just  hinting  it?  VVbat  was  tbe  accident?  Has 
he  proved  it?  has  he  named  it?  He  cannot 
name  it.  Let  him  account  for  it.  I  heard  tbe 
late  Attorney -General  (tbe  present  Chief  Jus- 
tice of  tbe  Common-Pleas*)  declare,  that  it  was 
his  duty  to  aceount  for  his  conduct  in  bringing 
tbat  prosecution  against  the  letter  of  Junius; 
which  was  brought  quick  too,  not  in  this  man- 
ner. He  said,  it  was  his  duty  to  account  why 
he  took  one  printer  before  another ;  because  be 
looked  upon  himself  in  filiuif  informations  to 
be  exercising  a  judicial,  official  f«ower,  aod  not 
merely  an  advocate  at  the  bar;  he  thought 
himself  bound  to  justify  his  conduct.  Let  the 
Attorney -General  tell  us  the  accident.  I  know 
soroethiog  more  of  the  re- commencement  of 
tbe  prosecution  than  he  thinks  1  do;  and  a  very 
■trange  circumstance  it  was  that  brought  it  to 
my  knowledge :  however,  I  don't  think  I  want 
thatp  But  that  is  not  aJl.  An  accident,  be 
Bays,  prevented  the  prosecution  at  the  time 
when,  he  must  acknowledge,  it  ought  to  have 
been  prosecuted.  Aye,  but  there  is  another 
accident.  What  is  tbe  accident  which  has 
happened,  tbat  makes  it  be  prosecuted  now  ? 
There  are  two  accidents.  He  has  only  just 
hinted  one  of  them  (he  has  not  told  you  what 
that  is) ;  but  he  is  totally  silent  about  tbe  other. 
lYbat  is  the  accident  that  makes  it  to  be  pro- 
secuted now,  at  tbe  distance  of  two  years? 
You  see  there  is  one  accident  Which  caused  it 
not  to  be  prosecuted  at  first,  in  a  proper  time ; 
there  is  another  accident  that  causes  it  to  be 
prosecuted  at  an  improper  time.  He  is  bound 
to  justify  liimself  (not  only  to  you,  but  to  every 
man) :  ne  is  bound  to  tell  you  both  accidents. 
1  believe  he  will  explain  neither.  Gentlemen, 
I  am  sorry  to  take  up  so  much  of  your  time. 
I  protest  upon  my  honour,  it  is  not  to  gain  a 
verdict  for  myself:  I  ha¥e  business  to  do  that 
will  take  me  up  oiuch  more  time  than  the 
judges  dare  to  confine  me  on  this  charge.  I 
am  already  a  prisoner :  1  have  been  a  prisoner 
in  my  own  room  much  longer  tban  they  will 
chuse  to  imprison  me.  They  will  take  care. 
The  doctiines  concerning  libel  have  now  risen 
to  such  a  height,  that  they  call  for  some  re- 
medy; and  they  will  have  it.  The  coming 
necessity  of  the  times  will  produce  it :  and  if 
we  shall  not  have  it  from  justice  aud  honour, 
we  shall  have  it  from  necessity. 

.  Gentlemen,  there  are  many  other  unfair 
practices  in  this  case,  besides  this  delay  of  pro- 
secution. Observe  how  it  comes  on.  The  At- 
torney-General lakes  tbe  printers  first.  Why 
not  take  the  author  first  ?  He  has  said  indeed, 

♦  Sir  William  De  Grey. 
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tbat  though  it  was  signed  (and  be  makes  that  a 
great  piece  of  impudence)  he  has  said,  that 
though  it  is  signed  with  my  name,  it  was^ 
"  as  inscrutable  and  impossible  for  him  to  fol- 
low it,  as  if  tbe  name  had  not  been  putthef«." 
These  are  the  very  words :  .**  as  inscrulabie  and 
impossible,  as  if  my  name  had  not  been  put 
there." — Now,  what  said  the  evidence  that  be 
brought  to  you  ?  He  told  you  tbat  he  had  never 
refused ;  that  he  had  never  been  asked ;  that 
they  had  never  made  the  slightest  enquiry  after  - 
the  author.  Now  1  appeal  to  your  own  con- 
sciences: is  there  a  man  in  this  court  tbat 
doubto  whether  the  Attorney-General  doubted 
or  not  that  I  wrote  tbat  advertisement?  U 
there  a  man  in  this  court  thinks  so  basely  aod 
so  meanly  of  me,  that,  having  signed  my  name 
to  an  act  of  that  kind,  and  paid  (as  1  will  prove 
to  you)  the  money  to  tbe  banker ;  is  there  a 
man  in  this  court  that  doubts  that  the  Attorney 
General  would  have  found  a  difficulty  to  come 
at  me  ?  There  is  none  of  you  that  can  believe, 
what  he  says  in  that  respect :  judge  then  of  the 
rest.  Gentlemen,  he  took  the  printers  first. 
I  will  tell  you  why  be  did  that :  it  was  to  gain 
the  ^fluence  of  a  verdict.  He  meant  to  take 
me ;  he  did  not  think  it  inscrutable  or  impo»- 
sible^  Afler  he  had  gained  tbe  influence  of  a 
verdict  on  the  printers,  then  be  comes  to  the 
author.  The  question  now  comes  with  a  pre- 
judice before  you.  A  jury  haa  determined 
upon  it,  has  declared  it  to  be  a  crime.  My 
God !  where  is  bis  honour  and  his  conscience  ? 
But  he  says,  that  he  did  not  know  the  author. 
He  did  know  it;  he  was  in  posBe89ion  of  the 
proof  before  he  tried  one  single  printer;  and 
therefore  the  printer,  who  is  now  tne  evidence, 
was  not  brought  on  to  trial.*  The  information 
was  filed  against  him,  and  he  withdrew  his 
plea^  upon  an  agreement  with  the  Attorney* 
General ;  thinking  perhaps  (you  may  suppose) 
that  I  abould  play  him  some  cunning  trick,  and 
sink  the  evidence.  I  mention  this,  because  it 
has  been  thrown  out,  as  if  I  had  escaped  frqm 
tbe  poHier  of  the  House  of  Commons  for  want 
of  evidence.  The  gentlemen  (looking  at  the 
Attorney  and  Solicitor-General)  know  the  case 
betler ;  thev  know  better.  I  know  tbe  gentle- 
men and  their  understandings. — ^They  kiiow 
how  I  escaped,  and  I  will  tell  you  presently. 

But,  gentlemen,  be  takes  tbe  printers  first ; 
and  which  printer  ? — He  who  printed  it  last  of 
all  the  others.  Now,  why  did  he  take  him 
first?  1  will  not  tell  you  myself,  but  the  printer 
shall  tell  you.  He  was  a  stranger  to  me,  and 
he  writes  to  me  this  letter—**  Tbe  printer  of 
the  Whitehall  £vening-Post  presents  his  most 
r^pectful  compliments  to  Mr.  Home,  and 
takes  tbe  liberty  of  sending  Mr:  Home  a  copy 


*  "  The  fashion,  now  (a.  d.  1764)  intro- 
ducing (for  the  first  time  since  the  Revolution) 
of  proceeding  against  printers  afbr  tfie  author, 
is  known,  breathes  a  spirit  of  persecution  (I 
may  say  cruelty)  hardly  to  be  endured." 
Letter  concerning  libels,  Warrantfi  Seizure 
of  Papers,  &c. 
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of  the  ioforivalMiD  filed  «)||ainit  lite  for  piA- 
lishiag  the  edi er|»eiiieiit  figoed  by  Mr.  Qotmi 
Ofk  bebtlf  of  tbe  CeostUutioael  Society :  end  m 
<be  printer  \»m  great  reaeoo  to  beliere,  fraoi  hip 
fifing  in  MiddleieXs  th«t  ediniiiiatT«tioa  will 
mdce  their  fint  attack  wpon  him,  m  tbey  ge« 
nerally  deeo^  theroaeWea  sure  of  a  jury  in  that 
county ,"  &c.--^Oentlemeii,  that  wet  tbe  rea- 
son why  tbey  took,  the  printen  first,  and  that 
printer  first:  «nd  (which  is  a  very  aingular 
thing)  though  they  convicted  that  printer,  tbey 
liaYe  never  brought  him  op  to  jadgiuent  But 
Mr.  Attomey-General  said  (and  I  h^d  like  to 
bave  forgot  to  mention  it)  that  he  did  not  keow 
that  I  was  the  author.  I  have  proved  te  you 
that  he  did  know  it  before  the  trial  uf  the 
printers,  CbtDODon  sense  shews  to  you  that  he 
did  know  it,  and  had  evidence  againat  rate.  But 
then,  1  suppose,  ha  will  say,  he  did  not  stop 
|he  tri&l  ol  the  printeni,  t»ecauae  that  would 
iiave  caused  a  delay. — |t  w(^ld  bave  caused  a 
delay!  What,  afW staying t^ro  years  unrea* 
nooablv  and  uojuaitly  P^It  wonldf  have  caused 
the  delay  of  a  term  to  take  the  author  first,  and 
give  him  fair  play.  Will  be  by-^od-bv  say, 
that  be  did  not  i^top  tbe  priuteri'  trials,  and  bring 
me  on  first,. merely  to  avoid  delay?  The 
printers  wquld  have  been  much  obliged  to  him 
for  the  delay ;  tbey  wished  and  desired  it. 
They  offered'him  evidence.  I  t^ld  this  honest 
man  (whose  face  I  pever  saw  before;  when  he 
came  to  me-- (for  the  printers  were  pot  de- 
fended in  ihe  manner  I  witched  them  te  be  de» 
fended ;  the  little  advice  1  gave  was  not  M* 
low«d) — amongst  the  rest  I  told  this  printen  of 
the  Whitehall  Evening-Post,  thai  1  did  not  be^ 
lieve  he  could  escape  being  tri«d  first ;-  hut  I 
told  him  he  should  send  bis  attorney  to  the  AU 
toroey* General,  and  make  excuses,  and  beg 
and  pray  ibat  he  might  not  then  be  brought  on 
to  trial,  but  stay  till  sHer  the  London  juries 
had  tried  the  cause ;  and  I  advised*— (we  had  a 
meetiog;  1  forgot  to  ask  the  witness  the  quet« 
tion)^and  1  then  advised  that  printer  who  was 
tbe  evidence».MiHt  the  London  printers  should 
endeavour  to  press  on  their  trialsj  and  urge 
that  suspeuee  was  worse  to  l^em  than  nny 
tlung  that  could  fulk)w  a  conviction;  and  Uiat 
the  Middlesex  printer  should  beg  for  delay*— 
]^}ot  thvt  tbe  Altoriiey-Geqferal  might  be  im- 
posed upon :— i|o,  it  would  have  been  nothing 
but  just  and  reasonable :— ^b«it  because  1  would 
either  cover  a  man  with  shame,  if  he  reftised 
it,  or  at  least  (and  so  far  kindly)  prevent  him, 
if  pussible,  from  exposing  bimseli;  by  pretends 
ing  that  all  thia  is  the  natural  course  of  ace»* 
dent ;  that  it  was  done  to  avoid  delay  ;  that  it 
was  integrity,  honour,  purity,  and  conycieneew 
•^HoHCver,  1  could  not  prevail:  so  great ii 
die  influence  of  that  gentleman's  9ffice,  and 
tbose  connectiona  whidi  it  causes.  Though 
the  printer  was  eager  for  it,  hts  attorney  aatd, 
*'  No;  I  oai»U  be  cencerned  in  the  cause ;  1 
would  not  for  4iOO^  I  can't  speak  to  tbe  Attor* 
9ey*Oeneral;  for  dod^s  sake,  get  another  at* 
tprney."-^**  No,  8ir»  1  don't  mean  that  ^oo 
abooMhifea  cUenli  I  mentioited  it,  thiniuog 
VOL.  XX. 
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yoq-  could  have  no  olyeotion  to  go  to  t^e  At4 
torney«Geoerai  and  pray  delay,  till  after  th«  ' 
other  printers  had  been  tried ;  your  client'% 
wile  is  near  being  brought  to-bed."-..So  thei 
Mkldlesex  printer  was  tried  first,  and  a  verdic^ 
l^ned.  1  did  not  wonder  at  it :  I  expected 
it.  Gentlemen,  though  this  was  an  aecident,  I 
must  beg  you  to  observe  it  is  an  accident  whicb 
has  always  occurred.  For  in  the  ca»e  of  that 
letter  of  Junius  which  was  prosecuted,  the  tirst 
person  prosecuted  was  Almon  (who  was  not  th^ 
pobiisber,  but  had  sold  it  at  bis  shop)  wh<| 
lived  in  Westminster.  Here  too  was  the  sain^ 
accident ;  and  it  had  the  sauie  oonae<|uenQe ; 
except,  indeed,  that  in  that  case  the  Lqndoi% 
juries  recollected  themselves  \  and  though  they 
had  a  verdict  of  a  Middlesex  jury,  the  Londqii 
juries  cast  it  out.  There  was  however,  a  strug«i 
gle  in,  their  f  erdicts :  there  was  somethtog-^ 
out  I  will  not  outer  into  that  now  :  they  wouli| 
not,  however,  suffer  their  minds  to  be  entireljF 
influenced  and  aflected  by  tbe  prior  verdict  sof 
obtained.  A  gentleman  who  was  a  juryman 
upon  that  occasion  in  Middlesex,  is  now  a  b%« 
ronet,*  and  of  grealooDsequenceattbe  India* 
house.  Gentlemen,  if  you  make  yourselveg 
useful,  there  is  a  better  track  open  to  you  tba^ 
the  honourable  a|id  just  gains  of  your  pr0i« 
fession.  You  will  pbserve  then  that  ihe  aamcft 
accidents  always  reCurn,  and  thqy  are  nevev 
explained. 

Gentleroep,  there  is  one  part  of  the  treatment 
of  me  in  thi?i  prosecution  that  i  think  1  have  % 
right  to  complain  of  aa  man  to  man.  1  gavf 
them  no  trouble ;  I  made  no  objections ;  1  re« 
quested  when  the  jury  was  struck,  from  the  Scn 
licitor  of  the  Treasury  (before  witness)  I  told 
him  1  lived  in  the  country,  that  I  was  alwajf 
at  bome-«l  desired  be  would  save  me  imneces^ 
sary  trouble,  and  that  he  would  do,  as  men  saj 
to  the  executioner,  po  your  offipe  like  yt  gentlet 
man.  He  seemed  to  m  well  disposed  towards 
it,  and  treated  me  with  great  civility  and  com* 
plaisance.  1  desjr^d  him  to  present  my  pom^t 
pliments  to  tlie  Attoruey^Generai  (and  that  if 
be  would  not  do  tliat  office  for  me,  I  would  do 
it  myself)  and  desire  he  wouhl  let  me  know  on 
what  day  he  would  chuse  to  have  the  trial, 
The  solicitor  promised  me  he  would.  He  kepi 
me  upwards  of  a  fortnight,  never  lettiqg  mn 
know  that  it  woqld  or  would  not  be  tried.  H^ 
kept  me  till  seven  o'clock  at  night  the  day  be* 
fore  the  last  day  of  the  sittings,  uncertain  whe- 
tber  1  was  to  come  b«re  or  not  the  next  mprn^ 
ipg.  What  was  the  consequence  ?  .1  had  t9ld  him 
the  consequence.  J  had  a  witness  to  send  for  ona 
hundred  and  fifty  miles,  1  sent  for  him,  and  I 
have  again  broi^ght  him  (I  am  ashamed  of  th^ 
trouble  I  gaire  the  gentleman,  a  stranger  to  met 
I  never  saw  him  till  now)  I  gave  him  tha 
trouble  to  come  and  to  go  back  two  hundred 
and  eighty  miles.  The  person— (and  it  is  aos 
a  common  person,  a  porter,  or  messenger  tha| 
can  be  sent  with  a  aubpouia,  when  yon  do  no| 
know  whether  the  witness  will  come  or  not)^-> 
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I  wa«  foreed  to  tend  him  the  same  way.  Jh^ 
Solicitor  for  the  Treairary  knew  it ;  yet  he 
Defer  would  let  me  know  till  last  Tuesday 
niffht  (la«t  Tueeday  afternoon  I  suppose  my 
solicitor  knew  it)  when  the  trial  would  come  oo. 
My  witnefss  was  forced  to  go  back  and  come 
•firain.  Now,  what  is  your  verdict,  (suppose  it 
pkased  the  Attorney-General  to  go  on  so  two 
or  three  sitting  more)  what  is  the  effect  of 
your  verdict  compared  with  that  ex  pence  f 
Your  verdict  is  the  gentlest  part  of  the  prose^- 
4;ation.  When  I  say  vour  verdict,  it  is  because 
then  follows  thejudge's  sentence. 
•  Gentlemen,  if  you  don't  know,  it  is  proper 
that  1  should  inform  you  how  the  London  ver» 
Aicts  were  obtained.  1  was  present  in  the  court. 
One  jur^r,  I  think,  brought  it  In  (at  first)  cruilty 
of  printing  and  publishing  [See  the  case  of 
IVoodfkll,  A.  D.  1770.]  a  most  stupid  verdict ! 
I  am  sorry  that  honest  men  should  be  so  im- 
posed upon.  Guilty  of  printing  and  publish- 
ing! I  neard  a  gentleman  once  say,  who  has 
•ome  skill  in  the  law,  that  there  was  but  one 
possible  guilt  that  there  could  be  in  printing 
and  publishing;  and  that  was,  if  it  was  print^ 
upon  gilt  paper.  The  pun  is  poor  enough  ; 
but  not  too  stupid  for  the  doctrine,  not  a  bit. 
There  happened  upon  the  trial  of  another  of 
Ibe  jkrinters  to  be  some  difference  of  opinion  in 
fhe  lory.  Thev  came  into  court ;  they  de- 
sired to  be  heard,  A  juryman  desired  to  know 
'*  whether  or  n6t  they  were  to  find  their 
terdict  accordtug  to  the  mformation :"  that  was 
hh  question  (I  don't  know  his  name)  which  he 
desired  to  know.  It  was  plain  enough  what 
that  hon\Nt  man  meant.  It  is  true,  he  did  not 
express  hiitiself  in  the  technical  legal  terms  of 
the  law,  perhaps ;  but  I  did  theti  say  aloud 
find  I  firmly  believe  that  bis  lordship  heard 
roe }  there  are  gentlemen  in  court  that  stood 
by  and  heard  me)  I  did  say  (a  little  heated) 
^  his  lordship  dares  not  answer  that  question." 
I'toaid  it  out  loud  (1  might  well  be  supposed  to 
feel  it  little)  **  he  dares  not  answer  that  ques- 
tion ;  for  he  dares  not  deny  it ;  it  is  too  gross : 
be  dAres  ndt  own  it ;  for  then  he  loses  the  ver- 
dict." His'  lordship  did  not  answer  it ;  his 
Jordirihip  did  not.  Are  yOli  to  find  according  to 
the  information  ? — Why  you  are  to  find  the  in* 
Ibrroation  according  to  the  evidence.  You  are 
to  find  the  thing,  with  which  I  am  charged, 
l^ved.  Thejoryman  said-^-according  to  the 
information-- Why,  he  was  to  find  according; 
lor  accordingmeans  agreeing,  and  means  no- 
thing else.  The  evidence  agreeing  with  ibe 
information !  Why  yes,  to  be  sure,  what  Is  he 
io  find  else?  fle  must  find  that  or  nothing,  for 
that  is  the  only  thing  before  him.  However, 
that  question  was  not  answered.  Then  a  little 
eonversation,  of  a  strange  nature,  took  place— 
(his  lordship  loves  conversations  with  the  jury) 
«— a  little  conversation  took  place  about  inten- 
tion. I  hope,  gentlemen,  I  shall  at  least  hate 
this  benefit  by  my  trial,  that  the  doctrine  of  in-* 
tention  will  come  out  fairly  and  unequivocally 
to  yoQ ;  whether  the  jury  have  a  right,  whe- 
ther it  is  iMr  daty  (it  is  the  ? ery  gist  of  the 


Prooeedinga  against  John  Home^ 


t708 


whole  matter)  to  determine  what  wu  the  in- 
tention. The  laws  have  confined  the  jnry  to 
one  single  word  (so  careful  have  they  been  Jf 
That  word  is  guilt ;  that  guilt  which  is  charged!. 
Guilt  there  can  be  none  without  intention.  If 
guilt  can  be  found  without  intention,  so  be  it ; 
but  I  hope  that  you,  gentlemen  «>f  the  jury ,  nor 
this  court,  will  not  be  permitted  to^  go  away 
from. hence  with  these  equivocal  sayings  which 
hitherto  have  been.  Let  it  come  out  fairly,  and 
let  us  know,  in  the  naone  of  God,  what  the  doe- 
trine  is. 

Gentlemen,  I  did  object,  if  you  remember  it 
—-(I  don't  now  intend  to  go  mto  it,  for  I  shall 
stitr  be  longer  than  I  wish ;  but  1  think  I 
ocight  to  mention  it,  and  I  hope  you  will  ex- 
case  the  loss  of  your  time)— gentlemen,  we 
talked  something  about  the  right  of  the  Attor- 
ney-General to  reply— If  there  comes,  said  his 
lordship,'  fresh  ^matter — ^There  can  come  oo 
fresh  matter,  unless  there  comes  fresh  evidence. 
The  evidence  is  the  matter;  the  pleading  is  a 
different  thing.  The  prosecutor  is  bound  to 
foresee  all  that  can  be  urged  in  defence  by  the 
person  accused;  and  to  answer  it  before  it 
comes :  that  is,  he  is  to  make  good  his  charge. 
If  it  is  not  80»  see  the  other  case ;  see,  on 
the  other  hand,  what  I  am  to  do.  I  am 
then  to  foresee  what  be  has  to  urge  against 
me;  and  if  1  do  not,  what  follows f  Why, 
all  that  he  urges  in  his  reply  (u  he  calls 
it)  is  a  new  part  of  the  accusation,  which  I 
shall  haf  e  no  oppodnnity  of  answering.  The 
fact  of  publishing  the  advertisement  is  not  dis- 
puted ;  I  never  disputed  it ;  the  whole  matter 
that  we  have  to  do  together  is,  for  him  to  prove 
it  a  crime  by  law  or  argoment:  therefore 
whatever  argument  he  uses  in  his  reply,  if  it 
has  any  effhct  upon  your  minds,  I  may  be  con- 
victed (if  convicted  upon  such  argument)  with- 
out ever  having  offered  the  least  defence  ;  that 
is  the  blessed  consequence  of  his  right  to  reply : 
so  that  be  is  not  to  foresee  what  may  be  an- 
swered to  his  arguments ;  but  the  man  charged 
is  to  foresee  what  arguments  may  be  urged 
against  biro. 

Gentlemen,  there  lives  this  days  very  great 
man  in  this  country,  whosedoctrineano  whose 
practices  were  diametrically  opposite.  He  en- 
joyed the  office  of  Attorney- General.  He  has 
beeo  a  chief  justice.  He,  as  I  am  idfbrmed, 
never  prosecuted  hut  one  libel,  and  that  was 
Dr.  Shebbeare,  who  is  now  pensKmed  by  those 
who  made  this  gentlemaU  Attorney>Ueneral. 
What  was  his  conduct?  If  ever  there  was  an 
infamous  libel  against  governmeiiti  surely  it 
was  that  (it  is  a  great  many  years  ago,  hot  f 
read  it).  What  was  lord  CSunden's  oondoctf 
He  left  the  whole  to  the  jury ;  futentioo  and  all ; 
the  whole :  he  cot  you  off  from  nothiii)|^  of  your 
right.  He  did  not  hold  the  threatening  fiingoage 
-^«*  you  may,  if  you  will,  take  it  upon  you."— 
Why  that  threatening f  You* may  ^commit' 
crimes,  if  yoo  will:  you  may  be  as  indecent  ae 
I  m^y  be  supposed  to  be  for  repeating  this  t 
but,  upon  lech  an  oecssisD'SS  this,  1  reeksn  it 
aotindeseat.    Bui— ^  yotflHiylf  yoti  wiD.*W 
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Why  yoa  not  onlj  may,  hat  yoa  ara  bound  to 
do  it ;  nor  do  ijrou  discharge  yoor  conscieAoes 
nor  y  oar  oaths,  if  yon  do  it  not :  but  I  hope  you 
"win  ba?e  it  dearly  eaid,  whether  you  are 
bound  or  not.  Lord  Camden's  remarkable 
words,  when  he  finished  his  charjpe  asainst  the 
defendant,  were,  that  he  did  not  wish  the  convic- 
tion of  him,  if  any  man  whatsoefer  doubted  of 
bis  guiltr 

Gentlemen,  another  thing  was  sud,  which  f 
■snst  warn  you  against  i  it  was  said  that  this 
adTertisement  (I  beliefe  I  mentioned  it)  ar- 
raigned all  the  measures  of  goTemmeot  (at 
least,  I  think,  yoo  need  not  search  into  the  ad- 
▼ertisemept  itself  to  be  assured  that  it  did  not 
arraign  the  measures  of  goTemment  which 
bav^.fo]k»wed  the  publication.)  The  printers 
who  have  been  brought  to  judgment,  have  been 
■entenced  a  hundred  pounds  ;  and  they  suffered 
what  they  were  not  sentenced  to,  a  week's  im- 
prisonmeqt.  Their  fine,  it  was  represented, 
was  mitigated,  for  that  they  might  have  been 
or  were  imposed  upon  by  the  author,  the  libel 
coming  in  the  shape  and  forqa  of  an  advertise- 
ment, which  disarmed  their  caution  ;  and  there- 
fore the  fine  waft  no  more.  Formerly  our  laws 
pimished  men  for  f^ing  knaves ;  now  I  perceive 
they  shall  be  punished  for  being  fools.  If  a 
printer,  for  the  sake  of  two  shillings  or  half- 
a-crowUf  is  imposed  upon  by  a  wicked  incen*^ 
diary,  who.  Under  the  shape  of  an  advertise^ 
ment,  disarms  their  caution  and  slips  it  into 
their  paper ;  the  jury  have,  vou  know,  nothing 
to  do  with  their  intention ;  therefore  there  must 
be  a  Yerdict  i^ainst  them  of  course :  the 
judges  find  the  printers  have  been  imposed  upon, 
and  therefore  only  imprison  them  a  week,  and 
fine  them  one  hundred  pounds.  It  was  a  dear 
half-crown  they  gained  1  If  the  printers  were 
imposed  upon,  they  should  have  been  acquitted. 
But  by  the  evidence  given  now,  you  find  they 
were  not  imposed  upon  by  me :  there  was  no 
Imposition  by  me.  What  was  my  conduct  to- 
warda  the  printer?  This  adverUsement  I  am 
BOW  giving  you  will  offend  certain  ministers  in 
this  country :  it  is  perfectly  harmless  and  safe, 
and  free  from  the  cognizance  of  the  law  :  the 
matter  of  it  is  just ;  it  is  true ;  but  the  law  af- 
fords no  guard  or  protection  now  from  the 
power  of  the  ministry  in  the  House  of  Com- 
mons, who  vote  men  guilty !  and  vote  things 
crimes!  They  have  given  out,  owing  to  my 
forbearance  (1  did  .not  wish  to  expose  the  na- 
ture of  that  defence  which  caused  me  to  go 
safe  from  the  House  of  Commons),  being  silent 
they  have  propagated  a  report,  as  if  (like  an 
artful  trickmg  attorney  or  solicitor  that  is  not 
used  to  honourable  practice)  I  bad  made  a 
chaige  upon  them,  and  sneaked  out  for  want  of 
evidence  against  me.  I  was  determined,  for 
the  sake  of  the  laws  of  this  land,  that  they 
ahoold;  either  by  forbearing  to  take  notice  of 
this  advertisement,  or  bv  taking  notice  of  it, 
let  it  ^appear  that  they  naye  no  power  to  jpu* 
nisb  a  ^  man  hut  by  the  laws :  and  therefore 
I  fomished  full  evidence,  in  order  to  shew 
that  even  with  the  fullest  evidence  the  House 
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of  Commons  have  no  power  to  try. or  to 
punish- the  subject.  I  knew  I  was  safe  from 
thaoourts  of  law,  at  least  that  I  must  there  ba 
tried  by  a  jury ;  and  they  may  do  their  doty, 
if  they  please.— Gentlemen,  for  every  minute 
of  imprisonment  that  those  printers  suffered,  1 
do  freely  and  frankly  confess  that  I  deserve  at 
least  a  year,  comparatively.  If  they  deserved 
a  minute,  for  every  minute  I  certain  I  v  deserve 
a  year;  and  for  every  farthing  of  that  liun* 
dred  pounds  which  they  were  fined,  proportion 
only  our  guilt  (if  there  is  any  guilt  in  the  case,) 
a  million  of  jnoney  will  not  be  suflicient  for  my 
crime.  If  they  can  Justify  their  sentence  oa 
the  printers,  1  will  justify  the  court  for  the 
most  ample  punishment  they  can  inflict  on  me. 
If  1  am  guilty,  no  man  upon  earth  so  guilty » 
It  was  the  most  deliberate  act  of  my  life ;  it 
was  thought  of  long  before  I  did  it.  I  mad^ 
the  motion;  I  called  the  meeting;  1  sub- 
scribed  a  great  part  of  the  money  ;  I  procured 
the  rest  from  my  particular  intimate  friends ; . 
but  I  shall  come  to  thatby-and-by. 

Gentlemen,  I  have  shewn  you  the  metho4 
of  proceeding  by  information  ^  officio :  I  must 
now  desire  yon  to  observe  the  method  ofnunish- 
ment,  when  it  comes  to  the. court  Observe 
how  that  passes.  The  man  is  convicted  this 
sittings:  he  is  called  up  for  judgment  next 
term :  Go  to  prison,  says  the  judge,  jind  then 
we  will  think  of  your  sentence.  Tney^sentence 
him  a  hundred  pounds ;  but  for  what  was  the 
week's  imprisonment  ?  It  is  put  into  the  fen^ 
tence  indeed  <*  and  imprisoned  until  he  pays 
his  fine.*  Well,  but  could  the  man  pay  his 
fine  till  he  knew  what  it  was  ?  Observe  the 
distinctions  which  are  made !  A  general  offi* 
cerwho  is  now  in  America,  generaTBurgoyne, 
was  prosecuted.  He  comes  into  court  to  re* 
ceive  seutence  for  hiring  ruffians  to  destroy  the 
electors  coming  to  poll ;  what  is  his  potiish- 
ment?  Hels  fined  1,000/.;  but  he  is  not  sent 
to  prison  whilst  his  sentence  Is  deliberated 
upon ;  be  is  released  instantly.  Now  what  mlvb 
our  law  ?  Our  law  says,  that "  a  corporal  punish- 
ment, however  small,  is  greater  than  a  pecu- 
niary punishment,  however  great."  *  Quielibet 
*  poena  corporatis,  quamvls  minima,. major  est 
'  qu&libet  poeoSt  pecuuiari&,quamvU  maximi'  or 
something  of  that  kind.  [See  vol.  3,  p.  129]. 
Well  then,  the  greatest  ofl^ndcrsj»you  see,  have 
not  the  greatest  puiiishineut.  liie  miserable 
printer  who  is  imposed  upon  by  sn  incendiary—- . 
to  prison  with  him ;  we  have  not  time  to  tell  yoti 
now  what  we  will  do  with  him:  and  yet  it  does 
not  seem  to  be  a  very  difficult  caae :  but  in  a 
very  uncommon  case,  that  of  an  officer  of  the 
king's  troo|«  hirmg  ruffians  to  destroy  the 
electors  coming  to  poll,  and  thereby  gaiuin|^  a 
seat  in  parliament;  in  this  case  no  deliberatioQ 
is  necessary :  or  it  is  taken  properly,  before  he 
is  brought  into  court,  that  he  might  not  suffer 
a  moment's  imprisonment.  You  see  the  dif- 
ference. The  definquent  was  wished  good 
morning ;  the  iudge  from  the  bench,  when  the 
ieral  paid  down  his  fine  in  court,  wished 
Qfiorroir,    Another  man  was  lately' 
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INTOMCoted,  who  woaM  hft?e  taken  «wty  the 
iMtake  of  fait  neigbhottr,  that  neufbhoar  not  eon- 
•entin^  illegally  to  lo«e  it.  He  leotls  hiu  a 
isbaiboge.  He  is  prosecuted  anil  connoted. 
Ito  deliberation  for  sentence ;  not  a  moment's 
ImDrisonment.  He  it  fined  a  hundred  poonds ; 
•nd  application  is  even  made  bjr  the  Court  to 
know  if  any  body  erer  knew  a  precedent  Ibr  a 
Bmalter  punithment.  Nobody  indeed  ever  did : 
and  yet  tbit  challenger  was  an  elderly  member 
of  parliament,  and  a.  iustice  of  peace  for  the 
oonnty  where  he  lived.*  He  was  still  better 
•fftban  with  a  good  morrow:  be  was  tolil^-^ 

•  Idem  aUi  fec^re,  et  mniti,  et  boni  !'~>«  Other 
tnen  hare  done  the  same  thing.  Sir,  as  vou ; 
iod  many  other  men  and  good  men  !**— -If  he 
was  a  gWKl  man,  why  was  he  punished  P  He 
Mood  niH,  at  that  time,  a  eood  man  in  the  court; 
tie  did  not  appear  there  ibr  hit  goodnets. 

*  Gentlemen,  I  some  time  ago  hinted  some- 
thing to  you  of  the  motires  for  this  prosecu- 
tion. I  win  now  go  no  farther  than  only  to 
||bew  you  dearly  what  could  not  be  the  mo- 
tiTes ;  and  I  will  leave  your  minds  to  determine 
what  is  the  motive :  only  so  far  I  will  say, 
that  if  the  chtnge  in  xny  tituation,  if  I  wat  al- 
lured to  it  by  the  lucrative  emolumentt  of  the 
profession,  and  wished  to  share  In  the  legal 
plunder  of  the  people,  this  prosecution  might 
then  be  very  serious ;  but  1  lao^h  at  it.  I  am 
Out  of  the  reach  of  the  intended  consequences 
of  this  prosecution;  I  say,  intended  conse* 
qnences :  for  rely  upon  it,  I  am  better  known 
to  those  who  have  caused  this  prosecution, 
than  for  them  to  have  only  in  view  the  con- 
sequences of  imprisonment  and  fine.  No,  they 
know  better :  they  know  that  no  men  act  as 
I  have  always  done  who  mean  to  be  stop- 
ped by  imprisonment  snd  fine.  Bpt,  gentle- 
ineo,  1  will  shew  yon  what  is  not  the  mo- 
tive of  this  prosecution.  The  motive  of  this 
prosecmion  is  not  to  prevent  the  evil  tendency 
Of  this  wicked  libel ;  of  this  horrid  charge 
Bgainst  the  king's  troops  of  murder ;  agsinst 
soldiers  who  never  commit  It,  who  are  not 
likely  to  commit  it.  I  am  sorry  to  read  to  you 
any  paper :  (I  did  indeed  intend  to  have  read 
nsny,  but  the  time  I  see  will  be  too  long)  1 
will  only  read  one  or  two  to  you,  jnst  to  satisfy 

,  jou  of  tome  things  which  yon  perhaps  are  not 
aware  of.  Here  is  the  Public  Advertiser  of 
May  SOth,  1775.  You  will  find  in  it  a  very 
■enous,  very  particular,  Tery  sharp  accusation 
against  the  king's  troops  of  murder ;  the  whole 
droumstanoes  at  length ;  and  murder,  murder, 
murder  in  every  line ;  but  it  is  so  long  that  t 
will  not  read  it  to  you  now,  because  you  can 
all  remember  to  look  at  it  ber»aAer.     The 

Eipers  ai^  May  SO  and  May  S 1 .  The  govern- 
ent  then,  1  mean  the  minister  (I  make  an 
iniproper  use  of  the  word  government)  the 
minister  desires  the  public,  upon  this  charge 
of  m«rder  against  the  troops,  to  suspend  their 
belief.    What  follows  r    This  paper  which  I 
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have  prov«d^«*  As  a  dodit  of  tlie 
dty  of  the  aeeeunt  firom  fiaflem,  toiiditne  an 
engagement  between  the  king's  troops  and  tlw 
pirovilieialsin  Massaehuset*s  Bay,  (kt,  I  de- 
sire to  inform  dl  those  who  wish  to  see  tho 
original  afidaviia  which  confirm  that  account, 
that  they  are  deposited  at  the  Monsion-Bouap 
with  the  right  hon.  the  tord-mayor  fbr  their 
inspection.  Aethur  Lbb." 

Then  come  the  copies  of  the  afidants;  oil 
the  particulars  at  length :  murder  is  oot  spared 
at  all.  Then,  amongst  the  rest,  eomea  an  afi« 
davit,  which  I  shan  prove  to  you  preseotljr 
more  authentically  thsu  this;  though  it  » 
enough  f^  me  that  it  was  pddished.  Butyoa 
know,  gentlemen,  I  sm  not  the  original  auOior 
of  the  charge.  The  gentleman  has  been  talk*  - 
ing  of  tho  original  author  of  the  charge :  he 
thinks  he  may  tell  you  to  now,  two  y eart  after- 
wards ;  but  if  he  had  tdd  you  so  at  the  time  of 
this  advertisement,  every  man  in  the  comt 
would  have  laughed  at  it.  flere  is  the  original 
charge,  signed  by  the  agent  of  the  province 
where  the  murders  were  committed,  and  the 
original  affidavits  confirming  it  are  here  said  to 
be  lodged  with  the  lo»rd-mayor  for  intpectioo. 
It  is  very  ludty  for  Mr.  Lee  tfiat  his  recdv- 
ing  them,  and  causing  them  to  be  advertised, 
has  caused  no  prosecution  aganisthim.  We 
shall  know  presently  whether  this  affidavit  he 
a  fingery  or  not :  the  gentleman  for  whose  it  is 
given  attends  here  by  my  subpoina  to  prove  or 
to  disprove  it. 

V 1  Edward  Thoroton  Gould,  of  bis  majesty's 
own  regiment  of  foot,  bdog  of  lawful  age,  do 
testify  and  dedsre,  that  on  the  evening  of  the 
18th  instant,  under  the  orders  of  general  Gage, 
I  embarked  with  the  light  infantry  and  grena- 
diers  of  the  line,  commanded  by  volooel  Smith, 
and  landed  on  the  marshes  of  Cambridge,  from 
whence  we  proceeded  to  Lexington.  On  our 
arrival  at  the  place  we  saw  a  body  of  provineid 
troops  armed,  to  the  number  of  afaoot  sixty  or 
seventy  men.  On  our  approach  they  ditpcned, 
and  soon  after  firing  bmn ;  but  which  party 
fired  first  I  cannot  exaeuy  ssy,  as  our  troops 
rushed  on  shouting  and  huzzaing  previous  to 
the  firing,  which  was  continued  by  our  troops 
so  long  as  any  of  the  provincials  were  to  be 
seen.  Prom  thendewe  marched  to  Concord. 
Chi  a  hill  near  the  entrance  of  the  town  we  aaw 
another  body  of  the  provindals  assembled.  The 
WpkX  infantry  companies  were  ordered  up  the 
hill  to  disperse  them.  On*  our  approach  they 
retreated  towards  Concord.  The  grenadiers 
continued  the  rood  under  the  hiH  towards  the 
town.  Six  companies  of  light  infstitry  were 
ordered  down  to  take  postesdon  of  the  bridge, 
which  the  provindals  retreated  over :  the  oom- 
pany  I  commanded  was  one.  Three  companies 
of  the  above  detachment  went  forward  about 
two  miles.  lo  the  mean  time  the  provinehd 
troops  returned,  to  tho  number  of  about  three 
or  fimr  hundred.  We  drew  up  on  the  Conoor4 
dde  of  the  bridge.  The  provincials  came  down 
tipon  uBy  uptnt  which  wo  engaged  ssd  gOfB 
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)  holh  pwniet  laflled  threiirh  ikit  whole  day 
1  iD3rs6lf  WW  wonnded  at  the  BMaek  of  the 
bridge,  and  am  now' treated  with  ttie  srealeet 
Jmrnaoity,  aod  taken  all  possible  oare  oThy  the 
f  nMfiaoiato  at  Bf  edford. 

Signtdf    **  Edwaud  Troroton  Goitld.*' 

When  firet  T  beard  of  this  proaeoution,  and 
not  before,  I  besraa  to  consider  with  myself 
whether  I  had  indeed  made  nee  of  any  aucb 
^atpreasion  or  word  as  distiog^nisbed  what  1  had 
said  from  the  case  of  many  other  persons.  Not 
a  day  passed  but  I  found  some  newe-paper 
with  the  same  charge,  containing  the  same 
word  ■  morder.'  I  need  not  read  aay  of  them  to 
yog ;  yon  can  all  recollect  Go  to  the  papers 
that  are  published  to-day,  to  those  punlished 
before  this  cbanre  was  brongbt  against  me  and 
•ioee,  and  see  if  you  don't  constantly  find  in 
them  this  charge  of  mnrder  against  the  kiag*s 
troops.  I  took  extracts  from  them  tiU  I  was 
fired;  and  not  only  from  the  news-papers,  bot 
•ereral  other  pubucations;  from  that  honour* 
able  mitleman's'publicatien  and  others,  which 
ktt  m  more  consemience  than  fugiiire  pieces 
in  a  news-paper.  These  aH  pro? e  the  Attorney 
Geoerars  nice  sense  of  honour  and  integrity, 
and  regard  to  the  public  good,  who  prosecutes 
this  advertisement.  Now,  that  men  may  not 
be  mbled  by  it,  af^er  sufiTering  them  to  run 
wiM  for  twtf  years,  and  be  misled  without  any 
controol !  Bat,  gentlemen,  so  far  from  that  be- 
ing the  motire  of  this  prosecution,  the  papers 
are  all  full  of  the  same  charge,  and  will  con- 
tinue full,  I  have  no  doubt.  I  protest  upon 
my  honour,  they  are  none  of  them  made  by 
me:  1  have  been  dumb  ever  since.  I  meant 
to  do  good  by  it  when  I  made  the  charge,  and 
I  have  been  dumb  ever  since,  because  i  could 
not  see  that  any  good  was  to  be  produced.  If 
then  you  see  what  is  not  the  motive  for  this 
prosecution  of  me,  at  this  distant  time,  that  will 
lead  your  minds  to  conclude  what  is  the  mo- 
lire. 

Gentlemen,  the  language  of  the  Attorney- 
General  forces  me  to  say  a  few  words  upon  a 
subject  which  is  the  most  disagreeable  for  a 
man  to  speak  of;  unless  indeed  it  is  when  be 
appears  as  1  do,  a  defendant.  I  thought  when 
the  Altomey-Cleneral  opened  his  charge  upon 
this  prosecution,  that  he  would  have  taken  a 
different  Nne  from  that  which  he  repeatetlly 
pursued  in  the  trials  of  the  printers.  He  knew 
that  I  had  heard  him  talk  against  "  indecency, 
a  flood  of  obscenity,  and  scamlaloas  publica- 
tions.'* 1  had  already  heard  him  charge  that 
advertisement  to  be  full  of  **  ribaldry,  BiHings- 
ffSte,  scurrility,  balderdash,  and  impudence.'* 
I  have  not  used  a  word  that  he  did  not  use. 
JUl  these  I  knew  he  had  charged  upon  that 
poor  advertisement.  I  thought  that  upon  this 
prosecution  he  wotild  not  give  me  such  an  ad- 
fantage  as  to  say  the  same  things,  or  take  the 
aamenae  that  he  took  before.  It  is  true,  he 
gamed  a  verdict  by  that  line  beforv,  and  there- 


km  wrimpa  thtoght  hoaiiigfat  tlfia  time.  I 
own  I  did  think  that. he  wouhi  have  paid  mm 
the  comalimeBt  of  soasethiaf  a  little  new  ;  hat 
he  says  he  nerer  knew  so  muoh  of  my  lalenta 
and  learning  as  at  this  tinse.  The  g•ntlemaa^s 
memory  is  short:  I  would  have  forgot  it,  if  ha 
had  not.  He  represents  me  to  you  in  the  light 
of  a  scurrilous,  ribald,  haMerdasb,  BlUingsgaie, 
impudent  fellow.  That  boldness  with  which 
I  def*end  the  right  of  the  sobjeot,  wiH  not,  witll 
any  man  who  tias  a  regard  for  the  riglit  of  tha 
subject,  pass  for  impudence :  those  who  know 
any  thing  of  me  most  judge  whetlier  J  am  im« 
pudent  upon  other  occasions. 

Gentlemen,  he  has  followed  in  this  deserip- 
tioo  of  roe  which  he  has  given,  apd  in  that 
character  with  whtoh  he  has  been  phased  to 
dothe  me — h^  has  foHowed  the  old  practice  ^ 
soMM  ingenioas  tyrants,  who  used  to  dress  up 
men  in  the  skins  of  beasta  In  order  to  encourage 
the  dogs  to  worry  them.  JusI  so  thiff  geatk* 
man  dresses  up  nis  yiotims  in  the  ehamrters  of 
beasts,  in  order  to  expose  them  to  your  indig. 
nation.  He  had  no  pretence  whatever  for  re« 
presenting  me  in  that  light.  1  do  the  more 
wonder  at  this  language  from  him,  because  ha 
knew  better.  He  has  said  indeed,  that  he  did 
not  know  the  gemleman.  The  word  '  know' 
has  many  different  meanings.  He  did  not  know 
me  as  a  friend,  or  as  an  acquaintance ;  I  never 
bad  that  honour :  but  that  he  did  know  me  so 
far  as  to  know  much  more  of  the  talents  anj 
learning  (if  there  were  any  in  the  case)  than 
what  he  can  possibly  have  picked  out  from  this 
day's  hearing,  is  a  notorious  fact  However, 
gentlemen,  tf  I  am  that  Billmgsgate  feHow, 
unfortunate  is  it  for  the  Attorney-General  that 
a  fit  of  Billingsgate  then  once  took  him :  and 
whilst  the  fit  was  on  him,  he  applied  to  a  gen« 
tleman  to  introduce  him  to  my  company,  ab« 
sdme  stranger  to  him  as  I  was.  I  oid  not  re- 
finest  it;  the  Attorney- General  requested  it. 
Perhaps  the  gentlemaq  who  introduced  him  is 
in  court.  The  fit  was  not  a  short  one :  mj 
conduct  and  my  character  was  not,  in  hia 
declared  opinion,  such  as  he  now  represents  it 
I  believe  we  sat  in  a  public  coffee- house  to^ 
gether,  though  in  a  private  party,  I  suppose 
from  eight  or  half  after  eight  in  the  evening  tiU 
past  midnight  considerably.  1  dont  mention 
It  to  plume  myself  upon  his  distinction ;  I  claim 
no  honour  from  it :  the  gentleman  might  he 
desirdus  of  seeing  me  as  you  go  to  see  a  raree> 
shew,  or  as  you  would  any  strange  creature ; 
i^  might  be  from  some  curiosity.  1  never  was 
vain  enough,  gentlemen,  to  impute  it  to  myself 
as  a  merit ;  1  did  not  see  any  reason  to  grew 
prond  upon  it ;  but  I  mention  it  particniarlj 
for  this  reason,  that  not  only  it  ought  to  have 
saved  me  from  such  a  representation  of  pha* 
racter,  but  it  ought  to  have  saved  the  Attorney- 
General  from  pinning  such  motives  upon  me  as 
he  mentioned  ip  another  trial;  such  as  the 
gaining  of  half-a-crown,  or  the  flying  in  the 
face  of  gorerninent.  When  he  was  in  nos- 
session  of  my  motive,  he  knew  it  perhaps  bet- 
ter dian  most  men  in  Engiand;  and  though  I 
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4onU  tbink  I  have  a  right  to  repeat  what  paaied  | 
from  dial  ffentleman  (though  there  was  do- 
IhiDg^io  it  dishonourable  to  btiii)t  yet  I  may  be 
pemiitted  to  aay  what  came  from  myself  to 
liim.  A  (jaestioD  was  asked  me  to  account  for 
a  part  which  i  played ;  and  why  I,  who  did 
nat  then  seem  to  him  to  be  a  desperate  man 
driven  by  necessity  to  it,  or  that  ilUbehaYed 
van,  or  that  fool  (for  great  numbers  of  patriots 
and  miniilerial  men  go  from  folly  on  both  sides), 
he  seemed  to  think  I  might  have  some  more 
lionoorable  motives  about  me,  and  wished  to 
know  what  they  were.  I  told  him  my  motives ; 
•nd  it  is  a  strange  circumstance  that  I  should 
then  tell  him  that  motive  which  is  the  very 
motive  of  this  action  of  mine  which  he  now 
firosectttes.  I  toJd  the  gentleman,  in  the  year 
1768,  that  there  was  a  certain  sect  of  religion 
(which  1  named)  which  jof  all  others  was  most 
abhorrent  from  my  principles  and  way  of  think- 
ing ;  but  I  added«— **  Persecute  them  to-mor- 
row, and  I  will  declare  mvself  of  that  sect  the 
next  day."  I  appeal  to  himself;  he  will  re- 
member it ;  it  is  rather  too  remarkable.  I  will 
mention  the  sect,  if  it  is  necessarj^.  Shall  I 
npeat  the  name  of  the  person,  the  introducer, 
and  the  place  f  If  there  is  any  doubt,  and  he 
desires  it,  I  will  mention  the  particulars;  be- 
cause I  should  be  sorry  to  be  laogKed  at  as  if 
advancing  a  falshood  of  this  kind,  and  pluming 
myself  for  passing  a  few  hours  wiih  the  gentle- 
man who  happens  now  to  be  Attoroey-Oeneral. 
^  This  passed  lonff  before  this  wicked  advertise- 
ment; long  before  I  could  foresee  that  the 
Americans  were  to  be  treated  as  they  have 
been.  1  think  it  should  have  saved  me  from 
auch  a  representation  of  character,  and  from 
such  motives  as  have  been  imputed  to  me; 
from  that  gentleman  at  least,  if  he  acts  (ss  he 
pretends)  without  directioh  from  others ;  for  be 
Las  seen  me  steadily  pursuing  that  same  mo- 
tive. Every  action  in  which  I  have  been  known 
to  be  concerned,  has  steadily  been  upon  one  and 
the  same  principle.  I  have  never  had  occaaion 
to.  support  a  friend,  or  an  acquaintance,  to  pro- 
mote an  election,  or  to  vote,  or  to  do  any  thing 
for  my  particular  connections;  they  have  al- 
ways been  absolute  strangers  to  me,  and  men 
taken  up  upon  the  footing  of  oppression. 
Friends!— i Yes,  if  friendship  received  from 
me  could  make  them  my  friends.  .But  friends ! 
-*— No,  if  any  friendship  received  from  them 
was  necessary  to  make  them  so.  My  motive 
has  been  constantly  the  same:  I  know  no 
American. 

Gentlemen,  1  have  been  more  concerned  in 
my  room  than  I  have  with  the  commerce  of 
men  in  the  world ;  and  I  read  there,  when  1 
was  very  young,  ^that  when  Solon  was  asked 
which  was  the  best  government,  be  answered— 
"  where- those  «ho  are  not  personally  injured, 
resent  and  pursue  the  injury  or  violence  done  to 
another,  as  they  would  do  ifdone  to  themselves.'^ 
*— That,  he  said,  was  the  best  kind  of  govem- 
ment ;  and  Be  made  a  law  impowering  men  to 
do  so.  Now,  gentlemen,  we  are  happier,  we 
are  under  a  better  government;  for  our  laws 


enjoin  os  to  do  what  he  only  impowoped  men- 
to  do.  By  our  laws  the  whole  neighboucbood 
is  answerable  for  the  conduct  of  eaim :  our  laws 
make  it  each  man's  duty  and  inteirest  to  watch 
over  the  eondnct  of  all.  This  principle  and 
motive  haa  been  represented  in  me  as  malice. 
It  is  the  only  malice  they  will  ever  find  about 
me.  They  have  in  no  part  of  my  life  found 
me  in  any  court  of  justice,  upon  any  personal 
contest  or  motive  whatever,  either  for  mtacat, 
or  profit,  or  injury. 

I  have  kept  you  too  long  to  say  a  tenth  part 
of  what  I  intended  to  say,  and  i  believe  it  ia 
not  necessary :  I  shall  therefore  pass  over  nsany 
thin^  that  would  give  to  some  pleasure,  and 
to  some  pain.  But  as  they  are  of  that  nature 
that  1  shall  give  myself  tlie  liberty  of  using, 
upon  other  occasions,  as  1  please,  (doing  no 
wrong),  I  can  the  more  readily  forbear  them 
here.  But,  gentlemen,  in  this  matter  of  charg* 
ing  the  king's  troops  with  murder,  there  is  a 
very  striking  circumstance ;  and  that  too,  I 
auppose,  the  Attorney-General  ^will  have  for- 
gotten. It  is  well  knowu  that,  amongst  other 
oppressions  and  enormities  which  gave  me  pain, 
murders  (without  any  contest  and  dispute)  com- 
mitted and  pardoned  gave  me  much.  I  caused 
the  soldiers  in  St.  George's- fieldf  to  be  prooe- 
cuted-7-the  king's  troops — for  murder.  I  took 
them  up.  It  was  called  no  libel  by  the  then 
Attorney- General ;  no  libel  against  the  govem* 
ment.  They  were  tried  for  naurder.  I  did  in- 
tend to  have  told  you  how  they  escaped ;  but 
it  matters  not.  They  were  tried ;  they  were 
charged  with  mbrder ;  and  that  not  only  in  a 
court  of  justice;  I  advertised  it,  I  signed  it 
with  my  name:  the  ssme  printer  (I  forgot  to 
ask  him  as  an  evidence :  indeed  I  had  before 
asked  him  for  a  news- paper  that  contained  the 
advertisement,  but  he  could  not  send  me  one) 
he  could  have  proved  it;  but  it  is  notoriously 
known,  I  charged  that  murder  upon  the  king's 
troops  with  my  name.  It  was  not  thought  a 
libel  then.  It  was  thought  a  very  ^reat  affront : 
for  those  troops  had  been  thanked,  in  the  king's 
name,  for  their  alacrity  upon  the  occasion. 
What  then,  if  the  king's  name  had  been  abused 
to  thank  men  for  their  alacrity,  what  then  ? 
(I  did  not  mention  that,  but  I  mentioned  the 
murder  committed.)  There  was  murder  com- 
mitted. I  saw  it  with  my  eyes ;  I  saw  manj 
barbarities  •committed.  I  might  have  been 
amongst  the  slain.  And  shall  not  I  mention 
what  I  saw  with  my  own  eyes?  Shall  Iliave 
no  tongue  nor  understanding,  but  in  a  court  of 
justice?  I  certainly  will.  What  followed  f  Soon 
after  that  [in  1768],  Mr.  SUnley,  a  consider* 
able  officer  in  the  sUte,  moved  in  the  House  of 
Commons  for  an  act  of  parliament  to  take  away 
from  the  subject  the  risht  of  sppeal  in  the  case 
of  murder;  because  1  bad  caused  appeals  to  be 
brought;  that  is,  I  assisted  the  psrties  who 
brought  them.  This  motion  was  supported  bj 
Mr.  Selwyn.  Mr.  Dyson,  a  ford  of  the  Trea- 
sury, declared  himself  to  be  entirely  of  their 
opinion ; — "  because  the  right  of  appeal  for 
murder  was,  he  said,  a  mckle  upon  the 
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king'i  mercy :  but  he  begged  li  delay  till  the 
tiext  winter,  wbefl  he  promited  it  sbotiM  hare 
hh  assistance ;  that  so  the  motioh  might  net 
appear  in  th^  Journals  of  the  House  all  the 
summer,  to  alarm  and  terrify  the  minds  of  the 
people  before  that  hilt  ooold  be  passed  into  a 
tow,  for  which  at  present,  be  iteid,  Ihet'e  was 
not  time."— To  aroid  its  alarming  the  people 
before  it  could  be  passed  into  a  law! — Well,  it 
did  not  stop  there :  some  notice  was  taken  of 
this,^  but  not  much,  as  it  was  for  that  time 
dropped.  Bitl  this  motion  was  revived  some 
time  after  [in  1774].  Mr.  Rose  Puller  (a  bet- 
ter man  to  come  forwards  upon  such  an  occa- 
sion) gave  notice  of  a  renewal  of  that  motion  in 
the  House  of  Commons:  he  was  supported  by 
Mr.  Attorney-General.  I  was  alarmed  at  that 
(and  I  will  prove  it ;  I  am  not  now  asserting 
what  f  wilt  not  prove).  I  instantly  publisheil 
what  they  might  have  called  a  libel,  if  it  had 
not  been  upon  such  tender  ground.  I  sent  it 
to  the  public  pB))ers,  with  the  initials  of  mv 
name :  1  inserted  in  it  such  matter  as  coorn 
toot  fail  to  make  it  be  known  to  come  from  me. 
That  (lid  not  content  me.  I  requested  an  ho- 
Boorabfe  member  of  that  House,  who  is  now 
in  court,  Mr.  Alderman  Oliver,  to  present  my 
compliments  to  Mr.  Rose  Puller  and  the  At- 
foroey- General,  and  to  inform  them  that,  upon 
that  ground,  1  was  ready  to  go  even  to  death ; 
that  I  would  stick  at  nothing ;  that,  on  such 
«n  occasion,  I  feared  no  prosecution  for  libel. 
I  intreated  them  to  tell  me  when  they  would 
bring  the  motion  on,  that  I  might  be  present  to 
bear  what  passed,  which  I  would  faithfully 
report  and  freely  comment  upon.  The  Attor- 
Def  General,  in  his  support  of  that  motion,  bad 
reviled  the  right  of  appeal  in  the  subject  for 
murder,  as  a  Gothic  custom.  Gothic  was  the 
invidious  charge  he  lirotight  against  it:  it  was 
«  Gothic  custom!  Why,  gentlemen,  so  are  all 
the  rights,  and  liberties,  and  valuable  laws 
which  we  have;  they  are  all  Gothic.  But 
this  was  to  be  plucked  out  from  amongst  the 
rest;  and  because-it  isCkKhic  that  men  should 
be  punished  for  murder,  because  it  it  a  shackle 
vpon  the  king*s  mercy,  murderers  are  not  to 
be  punished.  Gentlemen,  this  attempt  has  a 
near  affinity  with  this  proiiecotion  of  me,  for  a 
libel  against  the  government,  for  charging  the 
king's  troops  with  htutder.  Gentlemen,  I  b^ 
your  attention  to  this  matter :  for,  you  'see, 
they  have  got  farther  utim  in  their  system 
and  their  doctrines ;  ,and  the  mereiebargiog  Of 
the  king's  troops  with  murder*  is  to  be  consi- 
dered as  a  seditious  libel  against  the  l;ing  and 
the  government  1  But  what  thought  the  House 
of  Lortb  at  the  time  of  the  Revolution  upon 
this  €kH^ic  custom  ?•>— King  Jaines  the  second 
had  cot  oft  and  murdered  many  of  the  peers, 
under  a  sham  trial  of  a  commission  of  peers 
whom  he  picked  out.  At  the  Revolution  they 
took  cdre  to  secure  themselves  from  such  trials 
io  future;  and  therefore,-  on  the  14th  of  Janu^ 
ary  1689,  they  entered  this  among  their  sfand- 
Ip^ orders :  "  Whereas  this  day  was  appointed 
fer  taking  ioto  cottsidcnitioii  the  report  made 
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the  8th  day  of  this  instant  iaamury,  fh»m  th« 
lords'  committees  of  privilages  ooDoeming  the 
trials  of  peers :  afker  due  consideration  had 
thereof,  it  is  resolved  by  the  Lords  spiritual 
and  temporal  in  narliameot  assembled,  that  it- 
is  the  aneiedt  right  of  the'peers  of  England  to 
be  tried  only  in  full  parliament  for  any  capitai 
offences.  And  it  is  ordered  that  this  mohition 
he'added  to  the  roll  ^f  standing  orders  of  this 
House." — ^This  was  to  secure  themselves.  -  But 
when  they  had  done  this,  some  noUe  spirils- 
amongst  them  being  alarmed  and  apprehen- 
sive, lest,  under  this  pretence,  in  future  timetf 
the  subject  might  be  deprived  of  hia  right  to 
prosecute  those  who  had  committM  .murder, 
they  (three  days  afterwards)  on  the  17th  of 
January,  entered  the  following  declaration ; 
*'  It  is  declared  by  the  Lords  spiritual  and 
temporal  in  parliament  assembiM,  thai  tho 
order  made  the  14th  day  of  this  instant  Janu- 
ary, concerning  the  triala  of  peers  in  pariin* 
ment,  shall  not  be  understood  or  construed  to 
extend  to  any  appeal  of  murder  or  other  felon  j 
to  be  brought  against  any  peer  or  peers :  and 
it  is  order^  that  this  deciamtaon  be  entered  on 
the  roll  of  standing  orders  of  this  Honse."— • 
The  peers  at  the  Revolntton  (all  Gothic  at  it 
was)  took  this  right  of  the  subject,  and  bugged 
it  to  their  bosoms ;  and  this  too  in  their  own 
case  against  themselves.  They  would  nor 
thems«»ves  be  orempted  from  a  possibility  of 
being  prosecuted  to  judgment,  that  justior. 
might  be  done  for  the  lives  of  the  king's  sub- 
jects, even  if  slain  by  themselves.  However, . 
gentlemen,  this  Gothic  right  of  appeal  is  not 
as  yet  taken  from  us :  anid  I  do  firmly  belieye,' 
that  by  the  resolution  which  I  ^eweo,  and  by 
the  message  which  1  sent,  and  by  the  libal 
which'  1  published  (if  such  things  lie  Ubeb),  I 
do  believe  I  bare  the  merft  of  potting  off  (at 
least  for  that  time)  so  iiifamoua  an  attempt. 
Infamous  four -fold,  if  yeu  consider  the  doctrinn 
now  brought  forwaras.— The  king'a  troopo 
shall  not  even  be  charged  with  murder!  Ob- 
serve then  what  follows :  the  king  perhaps  will 
not  pursue;  the  subject  shall  lose  his  right  of 
appeal ;  and  you  shall  not  even  dare  to  say 
that  the  king^s  troons  have  committed  murder* 

I  have  already  taken  up  much  of.yoor  time; 
but  I  hope  that  the  importance  of  the  dbotrinei 
brought  forward  in  this  case,  as  it. as  the  first* 
(there  is  no  precedent  of  such  a  one) — I  hopn^ 
that  will  be  my  justification. 

Gentlen^n,  I  will  now  come  to  the  ad-i 
vertisement  itself.  The  Attorney » Geheral  saya ' 
it- is  a  scandalous  publication ;  and  bo  has  re-  • 
pdsted  all  those  terms  which  I  have  before 
mentioned  to  you.  i 

•  Now*,  gentiemen,  pray  consider  with  your*' 
selves^  to  what  purpose  has  he. done  this fi 
Look  at  th^ information  (you  have  :a.  right  to« 
carry  it  out  of  court  with  you) ;  see  if  yon  oav^ 
find  an^f  aoch  charge  in  the  information ;  sen 
if  you  can  find  any  thing  tantamount  to  ribal- 
dry, or  acurrility,  or  BUIinsgaleyor  balderdash. 
These  make  no  part  of  the  ii^jbrmBtlpD  at  allr 
;He  htt  done  it  merely  to  mislead  and  ioflant* 
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But  he 

Who  bw  owal  GMM  to 

pnblicoliDoo  (takm|r  tl^e  mtioD  m  difidcMl  m 

opiiiioo  hetwfctt  the  Tory  and  iho  Whig  doo> 

triora)f  who  has  miMt  rmaon  to  oonplakicif 

KomloloiM  ptihiMtioinf  Road  Dr.  Shdbhcara 

tnd  the  avaMiMfaop  o*'  Yorhl*  a  paBaiotiar  of 

the  cmwir,  and  aa  archhiahop  jaat  created  ao 

^ the  crown  \  Sre  bow  they  hare  treated  the 
«byteriana!  Ami  yet,  1  pf«aome»  they  are 
m  teaeeetaUe  a  part  of  the  kiog't  sobjeota  aa 
the  Juog'a  aoMiera!  1  tbioh  thai  to  tilieoate 
the  miiida  of  the  Preabyteriana,  or  of  otbera 
Ibeai  them,  ia  doinipeo  great  aervioe  to  thia 
conrtry!  Why  not  proteoute  for  that?   No; 
peonoiw  aad  oMtrca  shall  reward  them !  But, 
not  to  talk  of  theae  general  matters,  the  At* 
tOraey-Oeneral,  in  a  praseonlion  of  me  for  a 
partloolar  advertiaemenl,  tbinka  it  his  pkce  to 
Mk  of  acaodahiaa  publicaliooB.    Pray,  take 
the  two  indmduala,  the  Auomey- General  and 
myaelf ;  which  of  as  two  baa  meet  canse  to 
eomplahi  of  aoandabms  poblioatioas  ?   Judge 
fiiirly  between  iit.     He  is  a  gentleman  in  great 
office ;  a  gentleman  neeasniily  expoeed  to  the 
dilTerenee  of  npiniaiiaabont  bia  oondoct:  my* 
•elt  an  obscure  man,  who  never  did  enjoy  any 
office  of  trust  or  of  oaoseqneooe ;  who  nerer 
was  a  candidate  either  for  bondar  or  for  profit ; 
whd  have  ao  datan  to  the  notice  of  the  public. 
Compare  this  with  the  sitnatioo  of  that  gentle- 
■mn  ;  then  compare  the  ribalch-y  and  the  scan- 
dal that  baa  been  piibUsbed  abont  us  both ;  and 
jmiga  which  ought  most  to  have  talked  of 
acaodal  inthispsosectttion !  Gentlemen,  1  have 
bad  the  honour  to  be  burnt  in  effigv,  and  I  saw 
nyftalf  coihnitled  to  the  flames.    1  hMo  been 
anng  about^  the  sweets  in  baltadSy  and  I  saw  a 
'  little  pert  parson  cocked  up  upon  a  aii4^k  in  the 
singer's  hands.    The  news-papera  for  some 
yeara  were  even  sick  of  my  name.    Even  my 
clothea  aftMed  an  entertainment  for  the  wit  of 
the  tbaalre.    As  for  caricatures,  I  have  myself 
bought  eoongfa  of  thi*m  to  furnish  a  room  :— 
my  rooma  are  but  small,  aa  you  may  easily 
wppose.    My  life  has  been  written,  with  my 
t  at  leagtb,  and  the  atheisi  and  macaroni 
I  printed  at  the  bottom  of  a  print  in  the 
pwce.    Athfistl  and  with  my  name  at 
length  I  Scandaloua  publications,  to  be  sure, 
ahoold  be  urged  by  thai  gentleoMu  againat 
nel  Gentlemen,  1  have  never  complained  of 
those  imputations,    i  proieat  (sKoept  with  very 
ignemnt,  very  poor  craatnres,  and  it  doea  not 
■gnify  whatth^  think)  I  don't  think  theae 
tmputaliona  everhnit  my  character;  and  if 
they  have,  I  #ill  take  the  chance  of  tiaie  to 
lefute  them.    There  waa  indnad  one  mipatn- 
lien  ^at  IhoKeve  did  gat  fsmegeoond  $  and 
I  thpok  thoAttoraey-Oenemlfor  new  relievutg 
me  fmm  it:  it  waa'tbe  worn  of  all  theothafw. 
WMmipi  pensionev  of  the  crown.    Thai  waa 
m  impatation  whioh  1  balicve^Ud  stick  by  m»  • 
but  llieee  is  no  wonder  m  that  at  alL    J  dii 
nvnnierthAtao  mwh  as  accm 
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it  ia  tha  practioa  of  thn 
tJBMa,  and  the  corruption  of  the  miuister,  thai 
Kbelled  me!  Every  man  may,  without  being 
abnurd,  suspect  bia  neighbour  of  corruption, 
without  any  apaciiic  charge  braught  againat 
him.    Good  God !  iu  a  nation  of  lepers  like 
this,  who  ean  expect  to  be  thought  clean! 
However,  I  agree  with  the  Attorney-General 
in  all  that  he  has  said  generally  against  scan- 
dalous publicalions :  they  ought  to  be,  and  thn 
lawa  (without  atraialbg  tbem)  are  now  soffi* 
cient  to  cause  them  to  be  suppressed.    But, 
gentlemen,  I  shall  never  be  found  in  the  list  of 
those  dealers  In  scandal.    Well,  but  in  the  ad« 
vertinement  be  tells  you,  there  i^  scurrility, 
Billingsgate,  ribaldry,  and  balderdaah.    The 
gentlemen  of  the  law  love  to  go  by  precedents. 
The  Attorney -General  found  a  precedent  for 
it ;  and  therefore  (Without  considering  whether 
it  would  apply  or  not  in  this  esse)  he  made  use 
of  it  to  eke  out  the  time.    Mr.  Noy,  the  Attor- 
ney-General  in  the  Sur-Cbamber,  prosecuted 
a  man  for  apeaking  disrespecti'ully  of  singe 
plavs ;  and  he  mid,  that  <*  it  may  be  fit  enough 
and  lawful  to  write  against  plays,  by  men  tbM 
have  a  mimion :  and  they  must  do  their  errand 
in  mannerly  terma,  and  in  tlie  same  terms  as 
other  men  expect  to  bear  with  them,     ilr^ 
Pry  one  had  no  mission  to  medille  with  those 
things,  to  see  whether  men  should  not  return 
to  oentilism.    The  terms  which  he  useth  are 
such  as  be  finds  among  the  oyster- women  at 
Billiogsgate,  or  at  the  commun  conduit"*  Mr. 
Prynnc  had  uo  mission,  it  seems,  iu  prevent 
men  from  turning  healbens ;  aud  tliereiure  he 
ought  not  to  enileavour  to  prevent  them  from 
turning  heathens!  But  however,  geoilemen,  if 
1  have  used  Biiliagsgate,  and  tBose  bad  terms 
with  which  he  charges  me,  I  shall  not  be  ai^y 
with  the  Attorney-General,   hot  very  mnch 
obliged  to  him,  if  he  will  help  me  to  correct 
my  language.     I  am  sorry,  however,  to  fiqd 
that  he  does  not  inteikd  1  sball  have  much  be* 
nefit  by  the  example  of  his  own.    He  ban 
charged  the  advertisement  with   impudence 
too :  and  it  seems,  geoilemen,  by  what  I  heaitl 
from  him  in  the  other  trials,  ana  in  ihia,  to  bn 
a  wery  lucky  impudence  for  me :  for  be  did 
s^y,  that  «'  wicked  w  a  term  too  high  for  thw 
advertisement."  ,  These  are  the  very  wordas 
1  took  them  down :  <*  wicked  is  a  term  too 
high  for  this  advertisemeat."     Upon  wha^ 
then,  does  he  expect  to  gain  a  verdict  f   Un 
said,  too,  that  »*  its  impudence  disarmed  its 
wickedness."    I  believe  that  is  a  new  figure^ 
not  to  be  found  in  poetrv  or  painting !  Impo* 
deuce  disarming  wicknaneasi    Why,  gentle* 
men,  that  was  in  n|aiu  nerds  telling  the  jnrw 
(if  they  had  at  all  adverted  to  what  he  sahi) 
that  they  had  nothing  to  do  with  that  adver* 
tiaemett:  for  if  it  is  not  high  enough  to  bn 
wicked,  it  is  too  low  for  the  verdict  of  n  jury • 
You  have  nothii^  to  do  but  with  U*gal  wicked* 
nem :  a  man  cannot  be  prosecuted  lor  scurvilitw 
and  impndanoe.    Bot  wham,-  in  which  woeii 
■    ■    '■'  ' ■■  f 
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tf  that  tdfwtiMaietil,  it  tUs  seamity  and 
BiUiiiftnltP  Id  which  leolenoe  it  turn  ud- 
mgMiag  fihaMry  aod  baWerdMli  ?  BaMerclasb, 
1  MiHe»  is  »  tetm  takes  from  Ike  druokani's 
taUa.  Baldardasli  (if  il  meaas  any  tbia^) 
neaoa  a  nida  oiztnre,  a  coafiised  discourse.* 
Doea  ha  ptosaoute  a  rada  amztara  aad  a  coo- 
fbaed  diacofifse?  If  its  aim  aad  its  object  are 
dificaU  to  be  foood  out,  is  that  an  object  of 
nrsaaealion?  la  that  case,  it  might  as  well 
Baf^  been  written  in  Hebrew.  Bta,  featle- 
aseiiy  all  this  waa  nsarely  to  inflame  and  auslead 
joo  ;  aad  thsacfata  I  shall  not  dwell  upon  it 
Bat^  fenUemaa^  whilst  he  haa  beea  misspend* 
log  the  thna  of  the  Court  in  thai  which  makes 
»a  part  of  the  information^  he  has  not  said  one 
aia^le  ward  about  that  which  does  make  a  part 
of  we  iaibrmation ;  I  meaa  its  falshood.  Pals- 
heod  ia  a  pari  of  the  chargre,  and  it  is  a  criminal 
and  an  odious  part  of  the  chargie ;  and  if  you 
do  Bot  fiad  it  io  the  advertisement,  you  cannot 
^e  a  camplettt  Terdict.  Falshood  ia  a  part  of 
the  nMnater  whkh  he  baa  exhibited:  and  if 
«ae  limb  of  it  ia  wanting,  yoo  cannot  g^ira  him 
a  vwdiet  Gentlemen,  1  shall  prove  the  asser- 
lioBS  of  the  advertisement  to  be  true  by  mv 
avtdeaee;  and  I  wiH  not  now  delay  you  with 
them.  And^  gfentlemen,  I  shatt  prove  to  you 
a  things  which  noay  now  perhaps  be  a  little  use« 
fill  to  mv  character  (if  it  suffers  under  that 
aligtmi  oi'  BiHiagagate  and  balderdash,  and  in- 
oemliary  intentions,  with  which  I  am  charafed) ; 
ibv  1  ahall  not  only  prove  that  the  motion  wss 
made,  Ike  iBoney  eoUaeted,  and  paid,  hull 
ehaU  prove  to  yon,  that  the  advertisement  of 
the  md  sum  did  produce  the  second.  The 
Attoney*General  ssys,  it  waa  only  a  fetch  to 
fly  in  the  fooe  of  the  law*  It  was  a  fetch.  It 
fktoheddO/.  oaore:  and  I  will  prove  to  you 
that  it  did  ao.  I  will  tell  you  the  person  who 
aeot  it,  and  the  person  who  conveyed  it  to  me ; 
beoaoae  the  parpose  for  which  the  money  was 
gives,  the  gentleman  who  subscribed  it,  and 
the  geatleman  who  conveyed  it,  ore  all  worthy 
of  each  other.  The  money  came  from  sir  Ste- 
phen Theodore  Jaussen,  who  is  now  out  of  the 
rsaek  of  eavy ;  it  was  conveyed  to  me  by  Mr. 
irtderflMn  Onver,  who,  though  living,  is  i^qually 
oat  of  the  reach' of  censure  ;  and  it  was  paid 
for  the  purpose  for  which  it  is  declared.  And, 
geatleniien,  I  am  the  rather  inclined  to  prove 
Sieae  circanMlaiicea  to  you,  because  his  lord- 
ahtp  ia  hia  charjfe  to  the  jury  on  one  of  the 
late  trials,  fladmg  that  no  evidence  had  been 
brmight  of  the  troth  of  the  assertions  in  the 
advertisement,  waa  pleased  to  forget  a  doctrine 
1  bavesoBsetimes  heard  about  truth,  and  threw 
ia,  as  a  make-weight  into  the  scale,  an  insinua- 
tioa  of  the  possible  falshood  of  the  advertise- 
ment* His  lordship  said,  he  <<  did  not  believe 
aock  a  proposal  had  ever  beea  made,  or  such 
■MNiey  eooa>iboted,  or  paid,  or  even  such  a  ao- 
oiety  na  waa  named  existed.    He  hoped  there 

m ■    'I  .r  ■     I 

*  Johnson's  deflnttion  is  "  any  thing jombled 
lageiher  without  judgment}  rude  raixtme;  a 
aimfoMd  disoaone.'* 


jx^ere  no  persona  capable  of  aueb  an  act;  ha 
hoped,  aad  therefore  he  believed  !'>  It  is  a  toler- 
able iosinuation  to  a  jury !  -  He  liopes  there  ara 
no  men  capable  of  such  an  act  I  What  dismal  act 
must  this  be  ?  It  must  surely  be  some  act  that 
excludes  a  man  ever  after,  from  being  admitted 
to  sit  cheek  by  cheek,  aad  Uni,^h  and  joke  to^ 
gether  with  bis  fordship.  It  must  surely  be  ail 
act  of  that  kind  that  a  man  must  be  held  in  abl- 
horrence  ^r  it.  No  honest  man  could  keep  ond 
company  after  it.  «<  He  hoped  there  were  no 
men  capable  of  such  an  act,  and  therefore  hd 
believed  il."  After  this  the  Attorney-General, 
from  his  lordship,  took  the  same  cue :  and 
tlierefore,  in  a  aucceeding  trial,  he  too  insi* 
mmted,  that  the  subscription  was  a  mere  pre- 
tence (a  fetch  he  called  it)  to  colour  the  adver« 
tisement.  I  own  when  his  lordship  hoped,  and 
therefore  believed,  1  was  in  some  pain  for  my 
own  existence :  aad  though  1  stood  close  at  hia 
elbow,  I  did  not  know  but  he  might  believd 
next,  that  tbeve  was  no  such  person  its  mysetf 
existing  in  the  world.  And  yet  I  have  heard  bii 
lordship  say,  on  other  trials  (and  if  I  misrepre^ 
sent  him,  be  wiU  do  justice  to  himself),  1  havd 
heard  htm  say— <«  What!  shall  not  a  judge 
and  a  jury  know  and  believe  what  every  ona 
else  knows  and  believes?" — (and  it  waa  upon  d 
trial  for  a  libel)— <'  Shall  they  alone  be  sop^ 
posed  ignorant  of  those  known  and  notorioo* 
facts  which  no  one  else  in  the  court  doubts  ?'' 
As  I  do  not  therefore  know  which  of  those  twd 
doctrnies  his  lordship  may  ailopt  on  thti  6cda<k 
sioo,  and  cannot  tell  what  he  may  believe  (ttei 
cause  I  do  not  know  upon  all  subjects  what  hd 
may  hope),  I  shall  therefore  prove  the  troth  of 
my  advertisement.  And  when  I  have  dond 
that,  perhaps,  gentlemen,  yon  wHl  be  told  (as  I 
have  beard  it  said)  that  *  false'  m  the  informa- 
tion stands  for  nothing,  and  is  not  a  part  of  the 
charge !  though  observe,  if  I  omit  proving  thd 
truth,  they  will  not  fail  to  aggravate  thethargd^ 
by  insinuating  the  falshood. 

Now  then,  gentlemen,  I  come  to  the  very 
great  oflence  of  all ;  to  that  which  does  indeed 
make  a  part  of  the  information,,  bot  has  madd 
no  part  (except  in  assertion)  of  the  Attorney-* 
Gleneral's  harangue:  I  mean,  charging  thd 
king's  troops  with  murder.  I  am  told,  that'it 
ia  not  for  any  of  those  assertions  about  subscript 
lion,  and  payment,  and  collection,  that  I  am* 
prosecuted  ;  but  it  is  for  charging  the  king'a 
troops  with  morder.  There  the  Attorney -Ge-« 
neral  said,  be  **  put  his  finger."— I  have  not 
charged  the  king's  troops  with  murder:  there 
is  not  any  such  assertion  in  the  advertis^ent* 
There  can  be  no.  charge,  no  truth  or  falshood, 
but  in  an  assertion.  Gentlemen,  I  have  tit» 
more  asserted,  that  there  were  any'petsons 
murdered,  than  I  have  asserted  that  they  have 
left  behind  them  ^Iridows,  orphans,  or  aged 
parents.  Perliaps  no  persons  were  murdered, 
perhaps  no  persons  were  even  killed  at  Lex<* 
ington  and  Concord  on  the  l^h  of  April  1775: 
Ferfasps,  if  there  Were  any  killed;  they  Werd 
attch'  as  have  left  behind  them  neither  widows," 
orphanai  nor  ag«d  paraitf .  The  advartiaemtat 
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does  not  mm rC  any  of  tboM  tbingf.  Then  to 
mdced  a  descriptioa  in  the  adverttoemont  of 
ecrtain  penooa  for  whoM  um  tbe  ooUcetion  wm 
Made :  if  then  are  no  aooh  peraona,  the  in- 
tended charity  will  not  take  place.  1  indeed 
soppoM  the  charge  to  be  true:  otbera  bad 
ebaiiged  the  king's  troops  with  tbto  mnrder 
nine  days  and  more  before  my  adTertisement. 
I  ha? e  shewn  you  where ;  in  the  Mme  news- 


paper of  May  tbe  30th  and  dlst,  1775,  signed 
bv  tbe  agent  of  the  province.  1  supposed  that 
charge  true ;  but  1  did  not  make  it.  1  took  it 
M  I  found  it.  The  cbaige  wu  in  all  the  news- 
papers of  May  dOth  and  3 1st,  1775.  Why 
not  prosecute  tboM  that  brought  the  charge? 
Tbe  charge  wm  authenticated  in  the  moot 
f»rmal  manner:  original  affidavits,  taken  on 
tbe  spot,  were  lodged  with  the  hMd*mayor  of 
London.  The  charge  wm  not  anonymous ;  it 
WM  signed  by  the  agent  of  the  province  where 
tbe  murdera  were  committed ;  it  was  signed 
by  Mr.  Arthur  Lm.  He  publicly  avowed  it 
every  where.  He  nt  daily  in  tbto  court,  with 
the  chief  justice  and  the  Attorney-General, 
publicly  M  an  advocate:  he  wm  retained  on 
one  of  tbe  trials :  he  stood  up  to  avow  it:  hw 
lordship  knew  what  be  wm  going  to  My,  and 
would  not  permit  him  to  speak :  it  wm  in  the 
first  trial  al  Westminster.  You  see  then  (nay, 
you  know  it  from  a  thousand  publications)  that 
this  WM  not  a  wanton  suggestion  of  my  own ; 
Bor  yet  lightly  taken  up  upon  a  alight  rumour: 
but  It  WM  M  given  to  the  public,  that  no  man 
could  reaMoably  doubt  of  it.  Tbe  Gazette, 
pnbl^bed  by  authority,  desired  every  man  to 
anspend  hto  belief;  in  declared  anawer  to  whkb 
thcae  affidavits  came.  It  bM  never  since  been 
contradicted,  even  by  that  very  authority  that 
desired  us  to  suspend  our  belief.  But,  gentle- 
men, though  I  did  not  make  tbe  charge  in  tbto 
advertisement,  to  Mve  trouble  1  am  willing  to 
have  it  understood,  that  I  did  make  the  charge  in 
the  advertiseroent :  I  do  again  make  it  now.  I 
did  not  word  that  part  of  my  advertisement  in 
tbe  descriptive  manner  in  which  it  stands, 
through  caution,  and  m  a  subterfuge  to  insi- 
nuato  a  charge  which  I  wm  afraid  to  make: 
so  far  from  it,  that  1  do  tell  yon  again  1  allow 
tbe  charge.  I  believe,  gentlemen,  tbMO  mur- 
ders will  never  be  forgotten  aa  long  m  tbe  his- 
tory of  this  country  shall  remain :  for  tbe  mur- 
ders of  that  day,  the  19tbof  April,  have  been 
productive  of  all  that  slaughter  which  hM  hap- 
pened since,  and  of  all  that  which  u  still  to 
come.  Suppose  then,  gentlemen,  if  yon  please, 
that  I  bad  charged  tbe  king's  troops  with 
murder.  Well !  what  thenf  How  foUows  tbe 
libel  i^ast  tbe  king  and  tbe  government? 
for  you  must  take  notice  that  the  accuMtion  in 
tbe  infornaation  is  not  that  I  have  charged  tbe 
kiog*B  troops  with  murder.  That  wouM  not 
have  supported  an  information :  an  information 
could  not  be  supported  upon  that  charge.  The 
charge  against  me  to,  that  I  have  charged  the 
king  luid  tbe  government  with  mnrder.  And 
Mkv  tbe  gentleman  bM  apoken  a  little  moio 
ylaiBly  than  be  did  bcfbrt.   To-day  be  my», 


that  «  1  have  charged  the  persons  employed 
by  goveinment  witb  being  guilty  of  mnrder  ; 
and  consequently  thoM  wm  employed  them  are 
involved  in  the  mme  gnilf  Tbto  is  tbe  charge 
againat  roe.  But  how  dom  he  draw  the  con* 
?  Is  that  to  be  found  in  tbe  i 


ment  P  Dom  every  roan  that  mys  a  Midier  bu 
committed  murder,  involve  tbe  king  and  tlie 
government  in  tile  comroimion  of  that  mnrder  f 
Gentlemen,  I  l^ave  not,  in  my  advcrtiaemettt, 
even  charged  tbe  ministers.  Bdt  if  I  bad,  I 
hope  the  mintoters  or  the  troops  are  no  part  oC 
that  government  whwb  you  acknowledge:  at 
IcMt  I  am  aure  the  troops  do  not  make  a  part 
of  that  government  under  which  I  w|wbom; 
they  do  not  make  a  part  of  that  government  te 
which  I  have  repeatedly  awom,  and  always 
hehl  tbe  most  faithful  and  6rm  altogtonce:  and 
I  will  my  mere,  they  do  not  make  a  part  of 
that  government  under  which  I  will  ever 
ailenUy  live.  Indeed,  gentlemen,  Mr.  Attor- 
ney-General aeems  to  think  the  troope  some* 
thing  more  sacred  even  than  the  government ; 
for  he  aaid«  in  aggravation  of  the  charge,  that 
it  WM  *'  not  on^  a  libel  against  government^ 
but  even  against  tbe  soldiers  in  oor  service.'* 
If  he  should  happen  to  fofget  tbto  also,  tbe 
counsel  who  answered  bim^  at  the  time,  and 
took  notice  of  it,  1  hope  will  reoMmbcrit— 
'«  Not  only  a  libel  against  tbe  government,  hot 
even  against  the  Midlers  in  our  service:"  se 
that  tbe  troops  are  aomething  more  than  the 
government!  1  believe  they  are  intended  to  be 
made  80 ;  fbrours  toagovermnentoflnwB,  not- 
a  government  at  will,  either  by  troope,  com- 
manden  in  chief,  ministers,  or  king.  Cemider, 
gentlemen,  that  tbe  king's  troops  are  only  to* 
lerated  in  tbto  country  nr  the  purpose  or  fo« 
They  have  been  but  of  late 


years  tolerated  in  time  of  ftace.  They  have 
only  an  annual  existence;  wbich  eziatenoe  ez* 
pirM  yearly,  nnlcM  regenerated  by  a  yearly 
vote.  Now,  gentlemen,  consider  f  Haneve- 
rians,  Hessians,  Bruuwickers,  Wahlecken, 
tbe  very  Indian  Mvagcs  (for  of  thoM  are  tbe 
king's  troops  now  composed)  all  thcM,  by  Mr. 
Attorney 'a  dodrine,  make  a  part  of  tbe  bleased 
government  of  this  country !  and  to  charge 
any  of  thoM  king's  troops  with  murder  to  to 
be  euilty  of  a  aeditious  bbel  againat  tbe  kmf 
and  against  the  government!  Gentlemen,  re- 
flect. Have  not  tbe  king's  troops  often  been 
cbaiged  witb  murder?  Does  there  pam  a  vear 
when  Mme  of  them  are  not  convicted  for 
murder  P  and,  in  tbe  iMt  good  old  king's  reign, 
were  they  not  executed  too  for  murdn*  when 
they  were  convicted?  It  to  too  notorioos.— A 
libel  to  charge  the  king's  troopii  with  mnrder  I 
I  believe  nobody  .ever  dieami  that  it  wm  a  libel 
afl[ainst  tbe  government,  or  even  againat  4be 
ministry,  to  mv  that  some  of  tbe  kill's  troope 
have  committed  murder.  If  such  a  charge  is 
fatoe  and  malictous  (and  a  latoe  and  malicioQe 
charge  BMy  be  made  against  the  traepa,  e» 
well  M  i^nst  any  other  pemoo)  it  miy  to  « 


Ubel  against  them,  just  m  it  wonki  be  agninat 
any  other  of  the  lung'a  sdilMtei  aad  Ik^ 
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mIt.  They  are  not 
r,  nar,  I  iiape,  dearer  tliaii  we  are ;  than 
aay  ether  of  the  kiog'a  aaljeete.  Hew  loog 
hftf e  the  troopa  heen  tbeae  prifilesed  charac* 
lera  ?  What  it  there  peculiar  io  tlieir  eharaetcr, 
that  to  charge  them  with  a  murder  ehall  be  a 
libel  agaioat  the  king'  and  the  gOfernmeot? 
8impoee  I  had  eaid  (aa  I  believe  1  might  traly), 
«M  as  I  know  it  baa  efteo  bees  aaid,  that  maoy 
have  beeo  eommitted  by  the  kiog^ 
decs  any  man  tbiak  that  the  Attorney- 
General  wonid  have  proieeuted  that  aa  a  aedi* 
lions  libel  against  the  king  and  the  govern- 
nient  f  And  yet  the  knig*s  palsnts  are  just  aoeb 
ae  he  picaees  to  make  them ;  they  are  of  his 
own  begettingy  and  mneh  more  as  he  pleases 
to  make  4hem  than  even  his  ehiMren.  But 
the  troops?  what  are  theyf  what  are  they, 
wheee  origin  we  know  f  what  are  those  who 
areofonrown  oountry  P-^Many  of  them,  fe- 
lons taken  from  gaols,  and  rescued  from  the 
gallows.  Of  these  are  the  king's  troops  com- 
posed. And  is  it  wonderful  to  charge  the  king's 
troepe  with  jAorder?  But  it  Is  too  ridiculous. 
I  am  sure  the  Attorney-General  dees  not,  be 
will  not,  pn^d  to  say,  that  every  narttcnlar 
charge  against  some  soldier  or  soldiers  for 
morder  is  a  seditions  libel  against  the  king  and 
the  government!  He  will  not  say  so !  Suppose, 
mitlemen,  eome  of  the  king's  pence-oiScers 
had  been  charged  with  mnrM*.  It  has  often 
kappened.  GonstaUea  and  peace-oflkers  may 
eserdse  their  anthority  in  an  illegal  manner; 
they  may  kill  men  instead  of  arresting  them. 
Thev  have  done  it ;  they  have  been  sometimes 
Irieufor  it.  Are  not  they  as  much  the  king's 
officers  as  the  troope?  Something  more  so,  I 
loppose ;  for  they  are  the  oiBcera  of  the  real 

Eivemmentoftbeoonntry;  the  officers  of  the 
wa»  And  yet  was  ever  any  man  prosecuted, 
or  woald  any  man  now  be  prooecuted,  if  be 
diaiged  a  pack  of  constables  with  having  com- 
mitted murder  r  Would  that  be  a  libel  agaiiwl 
the  king  and  the  government  P  It  could  not  be. 
Gentlemen,  sopnoee  some  of  the  soldiers  as 
kmtal  aa  Kirk's  lambs  (soldiers,  for  their  cruel- 
ty, known  by  that  name)  aboold  renew  again 
the  horrid  barbarities  which  they  committed  in 
the.  West;  would  it  then  be  a  seditious  libel 
to  say  that  tbey  had  committed  murder?  1  do 
not  say,  nor  know,  that  the  king  has  at  present 
among  his  troops  my  himba  of  Kirk's  breed ; 
but'  1  am  sure  be  had  in  1768 ;  because  I  then 
saw  them  not  only  commit  murders,  but  other 
barbarittca  which  not  a  mvasn  hardly  would 
commit.  I  saw  one  of  the  king's  troops  run 
kis  fixed  bavonet  under  the  sboulder-blade  of  a 
poor  man,  because  he  < 
rail  time  enough  ont  of  bis  way 
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)  he  could  not  get 

f  bis  way :  1  saw  a  wo- 
■Mtt  with  cbifil  wounded :  a  ginger- bread  wo- 
nsan  murdered  as  she  sat  at  near  a  quarter  of  a 
mile  distance.  Were  not  they  murdered  f 
Were  not  tboee  murders  committed  by  the 
Icing's  troops  f  bT  as  numerous  a  body  of  the 
king'a  troope  as  those  who  committed  tne  mur- 
ders at  LcsingtonP  Gentlemen;  there  was  a 
poioii  pmcnl}  I  don't  kiew  thai  I  have  a 


right  to  mention  his  name;  but  he  said  he  had 
served  as  a  surgeon  under  Braddock  in  Amn« 
rica,  and  be  told  the  justices  of  the  peace,  that^ 
even  in  that  country,  he  bad  never  aeen  murder 
so  wickedly,  so  vrantonly  jcommitted.  But 
perhaps  the  Attorney -General  doea  mean  still 
to  prosecute  me  for  calling  tbem  murderers* 
Why  should  he  not?  It  is  but  nine  years  ago  I 
I  don't  know  but  that,  as  soon  as  this  prose- 
cution is  over  (if  you  should  establish  this  doc- 
trine), he  may  follow  it  with  another  prosecu- 
tion for  that  libel  too.  The  same  printer  caa 
prove  it;  and  I  shall  not  deny  it.  But  tbn 
Attorney-General  will,  1  know,  from  necessity, 
be  obliged  to  say,  that  this  is  a  very  different 
caae  from  charging  some  indiridual  soldiers 
with  murder.  The  king's  troops  here,  be  will 
say,  acted  in  that  capacity,  aa  the  king's  troops, 
in  a  body,  under  their  officers,  and  in  a  militar^ 
manner,  as  part  of  the  king's  army.  Well,  it 
may  be  so ;  but,  however,  that  is  mors  than  be 
has  proved  to  you.  If  you  believe  that,  yoa 
must  take  bis  word  for  it,  or  you  must  have  it 
from  the  evidence  which  1  shall  produce.  Bui 
if  Mr.  Attorney  Genersl  makes  or  attempte  to 
make  this  distinction  to  you,  ffentleoien,  b»* 
tween  individual  soldiers  and  those  acting  ae 
part  of  an  army,  I  must  then  intreat  him  to 
draw  the  line.  None  has  yet  been  drawn ;  but 
he  must  do  it  before  you  can  give  him  a  ver- 
dict. If  he  will  give  up,  as  I  am  sure  he  will, 
that  to  charge  any  individual  soldier  with  n 
murder  is  not  a  seditious  libel  agjainst  the  king 
and  his  government;  but  shall  insist,  that  to 
charge  a  body  of  the  king's  aoldiera,  acting 
under  their  officers,  is  a  libel  against  the  king 
and  the  government;  he  must  then  ifaraw  some 
line.  He  will  tell  yon,  I  suppose,  i^hetber  it 
is  a  regiment^  or  a  company,  or  a  Serjeant's 
guard,  or  a  corporal'a  guard ;  what  unmbeTf 
and  bow  commanded  is  it ;  that  drawa  the  line  ; 
that  makea  it  an  offence  aflrainst  the  king  and 
the  government,  and  make^  it  a  aeditiooa  libel 
to  charge  them  with  murder.  Look  after  him 
—see  iT  he  drawa  you  that  line.  He  must 
likewise,  gentlemen,  when  he  has  drawn  it, 
shew  you  his  law  for  it ;  and  then  he  muat 
prove  that  the  troops  I  have  charged  fall  within 
that  line :  and  if  he  doea  all  this,  if  he  draws 
that  Une,  and  establishes  it  by  law,  and  proves 
that  the  troops  I  have  charged  are  within  that 
line  which  he  establiabea  by  law,  then  you  are 
bound  to  give  a  verdict  against  me.  And  if 
be  would  do  that,  1  would  at  once  save  him  tbn 
trouble  of  a  trial.  If  he  can  draw  that  line,  I 
will  not  keep  the  court  a  moment 

GenUemen,  1  will  be  bold  toaay,  that  tbn 
whole  army  together,  foreigners  and  nativea, 
with  all  their  officers,  and  the  commander  in 
chief,— aye,  and  the  king  himself  at  their 
head,— is  no  part  of  the  government  of  thia 
country ;  nor  can  they  kwfully  put  any  man* 
to  death.  I  said,  gentlemen,  some  time  ago, 
that  there  never  bad  before  been  brought  a 
prooecution  upon  such  a  charge  as  this.  Now, 
It  is  true,  that  a  part  indeed  of  the  chargu 
honest  John  lilburns,  upon  naecf  hi* 
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l^ls,  iraiB,  that  h«  bad  aoonied  theMldiery  of 
liavitgitfQiDnkitted  .murder  \  asd  his  woida  were 
(beadeeliie  werd  ^  murder,'  which  he  e«preaaid 
at  lenstb)  that  tbeyhad  Gommitted  marder 
by  f  sbeddiDgilie  blood  of  war,  io  the  time  of 
lieaoe?"  and  be  bad  likewise  called  their  ge* 
serai,  by  aaaie,  a  •  mniderer.'*  But,  gtode* 
ibeii,  it  must  be  remembered,  that  this  pToeo' 
eetioa  was  broaght  when  the  army  were  in- 
deed, de  factOy\kkB  government;  wbea  theiw 
laaa  oeitber  king  nor  parliament,  bat  the  army 
goienied  t^Ione.  Then  indeed  it  was  natural 
.eoougfh  \q  eall  the  troops  the  goyemment,  and 
to  reckon  it  a  seditious  libel  against  the  gorem- 
nient  to  charge  them  with  murder.  Since  that 
time,  the  Attorney-General  will  6nd  no  snob 
prosecution.  However,  gentlemen,  even  then 
9  London  jury,  faithful  to  their  duty,  in  Bpite 
of  the  Judges  and  the  Attorney-General  (who 
then  held  the  very  same  language  which  tbe 
Attorney^General  holds  now),  io  8|nle  of  ell 
their  arts,  ai  that  perilous  time,  a  London  jury 
in  this  very  court,  sitting  in  those  very  places 
vhere  you  now  sit,  did  justice  to  their  own 
aonacieooes,  and  they  acquitted  him,  as  you 
most  me,  unless  yoo  ehuse  to  exchange  the 
kwa  of  tbe  land,  and  have  military  execution 
take  place  in  this  country.  A  standing  army, 
in  the  time  of  peace,  is  a  monster  to  the  free 
eomtitution  of  this  country:  it  has  but  very 
.  lately  been  suffered ;  and  on^  of  the  great  ar- 

Gments  that  baa  been  urged  by  those  who 
re  from  age  to  age  opposed  a  standing  army, 
was,  that  they  would  be  thenoeforwarda  used 
m  they  now  are.  The  penrionera  of  the  crown 
and  the  friends  of  arbitrary  crovernment  ridi* 
cnled  such  a  supposition.  They  said,  it  was 
inpoasiUethatsuch  a  time  could  ever  arrive. 
>  have  read  their  arguments ;  1  am  aure  llie 
gttatleman  who  now  proseootea  me  has  read 
their  argonMuta.  They  were  then  afraid  of 
this  use  of  troops j. and  tberefhre  those  who 
opposed  the  establishment  of  tbe  army  gave 
it  aa  their  reason.  Genllemen,  tbe  courtiers 
ridiculed  the  thought  that  such  a  time  could 
ef  er  arrive,  -or  that  ,the  soldiers  in  this  eoun- 
try  could  ever  be  so  employed.  Now,  what 
maid  our  fathers  have  said,  if  any  chief 
jastHse  or  attorney- genera)  had  at  that  time 
hinted  that  tbe  soldiers  should  not  only  be  so 
employed,  instead  of  the  civil  oflleers  of  justice, 
to  infbrce  the  law  upon  the  sal^ect ;  but  that 
they  should  also  have  a  privUege,  when 
they  were  employed,  which  tbe  officers  of 
Jdstice  ntever, pretended  to?  Any  man  who 
.  had  broached  such  a  doctrine  (before  the  crown 
IM  got  a  firm  possession  of  a  perpetnal  stand- 
ing army)  such  a  man  would  have  been  hooted 
at  by  both  parties:  by  the  court  (not  that  they 
#ottid  have  disliked  the  doctrine,  but)  because 
the  secret  would  have  been  let  out  too  soon. 
But  now  Ibis  same  doctrine  has  made  the  chief 
jHStiee  an  earl,  and  will  make  the  attorney- 
general  a  chief  justice. 

Gentlettaen,  I  must  entreat  yoa  to  recal  to 

*  \o\.  4»  p.  idso.  iser. 


yaur  memory  in  what  tight  wiliiaay  Aaatutfeu 
has  alwaya  hiiharta  he&i  opniilerad  in  «h«i 


Dountry  \  and  I  ahaiH  gi|«  yon  (for  it 
the  while)  the  ciranmatnneto  of  the  niliiavy 
egmeatfamatGlenco.^  i  fohttiAod  the  nampli^ 
let,  thht  all  the  world  might  aae  il.  I  man-* 
tion  it,  because  it  happened  about  the  time  af 
the  fimt  establishment  of  a  ataadmg  army  (in 
its  present  (hrm)  in  this  land.  It  is  hut  abant 
eighty  years  since.  It  happened  immodmtoly 
after  the  Revolution.  Mow,  gentlemen,  who 
wer^the Olenco men?  «<  Itiscertnin  and  ae- 
kaowledged  by  all,  that  they  had  been  in  the 
rebellione  under  l>andee,f  aiiid>uni|er  Buohaa.'* 


'W    t^'  wvn    •  'ui 


*  flee  tbe  Proceeding*  respeding  the  Maa^ 
aacre  at  Glenco,  voi.l9,'p.  VT%  of  tbiaCol* 
|eotion%'     • 

f  See  tbe  Proceedings  ag;ai|^st  him,  vol.  13, 
p.  ^17.    See,  also,  vot  11,  as  there  referred  to» 

Mr.  Laiug,  in  relating  tbe  ^  lasti^lendid  coh 
ploita*  of  Dundee,  baa  eloquently  Qelefarated  the 
illustrious  parts  of  hia  eh^uMftef ;  but  Or  limited 
coaamendatioii  of  the  haro  would  not  satisfy 
tbe  aealQUB  pr^adioes  of  4be  writer  of  hia 
*  Memoirs.'  By  the  blind  oc  dishoncat  parlia* 
lity  of  thia  biographer,  high  praiae  is  elaiaaed 
for  the '  mercy  and  teqAerneas' '  tbe  unanpected 
and  umleasrvedelemcBcy'  of  Claverbouaev  aa 
ininister  of*  all  the  fwitemalcare'  of  CUariea  and 
James  for  the  presbyteriaaa  of  Scotlaod.  Of 
James's  paternal  cane,  whieb  permitted  the 
exeoiitiou  of  wretched  ignorant  enthii»iMlB, 
whoae  Uood  he  aaid  would  ^  upon  the  nation, 
the  author  baa  given  an  iuntaooe  in  the  fbUovN 
^ig  ouriooa  story  i 

<<  Hia  graoe  the  duke  of  Yovki  who  waO 
concerned  to  hear  of  the  oommotieaa  and  troi»- 
blea  in  the  weat,  ordered  that  aeme  prisanem 
should  be  hroaglit  to  Bdinburgh  to  be  ex- 
amined. Aeoordiiigly  there  were  three  sent, 
who  were  fonnd  aa  Ignorant  and  simple  on 
their  examinational  that  hie 'grace  gave  ordem 
to  set  them  at  Kberty,  uaon  caadition  that  they 
should  say  ^  God  save  the  SLiag }'  which  Iber 
positivety  denied;  then  his  highness  asked  If 
there  waa  a  BedUm  in  the  country  to  po«them 
ID,  and  declared,  tWat  if  they  were  hanged,  it 
was  hie  opinioD,  their  blood  waa  on  the  natieo; 
notwithstanding,  according  to  their  sentence  of 
oondemnatioo,  thev  were  brought  to  the  phien 
of  execution,  and  nis  grace  being  uneasy,  aent 
tbe  lord  Roscommen,  with  a  paraon  to  them  ; 
who  came  close  to  the  scaffold,  and  (one  or 
them  being  hanged)  mhde  a  handaonae  speecb 
to  the  other  t#o,  offering  them  their  pardon,  if 
they  wdold  any  *  God  sffve<heKiRg.*  The  next 
to  belianifed  Was  John  Potter,  who  aeemed  tn 
be  in  a^'doubt,  and  It  traa  believed  would  have 
accepted  of  tbe  pardon,  but  hia  wifh  took  htm 
by  the  arm,  and  almost  nusbed  him  over  tbe 
ladder,  and  said,  ''Go,  me  for  the  good  old 
*'  nause,  mv  dear;  see  sadh  a  man'  (raeamnj^ 
the  hanged  man)  *  will  aup  this  night  with 
Ohf^  Jesus  ;'•  so  in  fhie,  tbe  other  two  were 
iMuHped:  bnl  What  was  the  wnmiftD'a 
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vnijatet  tiowM,  at  tiM  BMnnent  <if  the  itevo^ 
tl4M{  it  wait  ftfVer  rcpiated  proelraMttont  of 
HMlennHty  cod  p«rraf.  The  laM  proelatnt- 
tkKiallovred  tftem  fifctnontto  (fratai  Augutt  to 
JantBHiiry)  Ho  come  io  eo4  take  thte  benefit  of 
that  proelaiiiatioii.  About  tix  weeks  after  the 
•irpii^tion  of  that  term,  the  alaugliter  lihp- 
peiMd  s  attd  about  95  or  80  of  them  were 
ItiNed.  Now,  ^ntkmen,  let  u«  look  fi»r  the 
t9>9anoM  which  were  f^xfen  for  that  a^alighter. 
The  secretary  of  state,  Stair,  givea  tfaeaerea- 
flOM  fi»r  that  tlaughter :  these  are  his  words : 
**  Since  the  goverument  cannot  oUige  them,  it 
Is  obliged  to  rain  some  oft'  them,  to  weaken  and 
Ihfipbten  Ihe  reet."  He  gfoes  much  farther:— 
**  It  4s  e  great  work  of  charity  to  be  exact  in 
rooting  out  that  demoaMe  sect.**  They  were 
BOt  only  obliged  to  4)0  it,  btit  it  was  charitable. 
He  g^oea  farther  :^<«  for  a  just  example  of  ven- 
geance, I  entreat  the  thieving  tribe  of  Gledco 
isay  be  tooted  oirt  to  porpose.**— He  says  it 
was  '"'a  great  advantage  to  the  nation,  'that 
ibat  thief  mg  tribe  were  rooted  out  and  cut  off.** 
--"  When  you  do  your  doty  in  a  thing  so  ne- 
eeasaiy,"  (there  was  e  necessity,  yon  see)— - 
*  to  rid  the  country  ef  thieving,  you  need  net 
trooble  yourself  to  take  the  pains  to  vindicate 
yourseh'b^  shewing  all  your  orders.**—"  When 

E^u  do  right,  you  need  not  fear  any  body.** 
e  adds  farther,  gentlemen, — "  Here  is  a  fair 
occasion  ibr  you  to  shew  that  your  garrison 
eerves  Ibr  some  use.**^These  are  his  instnic- 
.  tkms  ;  the  secretary  of  state's  ioslructions  to 
the  troops :  h  was  a  fair  occasion  to  shew  that 
their  garrison  served  fbr  some  use. — *<  The 
IHng's  justice  in  this,  will  be  as  conspicuous  and 
itsefulas  his  clemencjT  toothers." — Can 'any 
nrardet  be  dressed  up  m  fairer  terms  ?  I  defy 
the  Attorney  General,  with  all  his  abllicies  and 
forceof  language,  to  say  any  thilig  in  behalf 
of  this  muraer  at  Lexington,  in  more  specious 
terms  than  secretary  Stair  has  done.  "  It  was 
charity  to  be  exact — for  a  jnst  example  of  ven- 
geance^-I  entreat  the  thieving  tribe  of  Gleuco 
may  be  rooted  out  to  purpose.  It  is  a  great 
aBVantage  to  the  nation  that  the  thieving  tribe 
were  rooted  out,  and  cut  off.    When  you  do 


in   having   her  husband   banged,   surprised 
nady.'' 

Mr.  Walter  ScoU,  in  hh  '  Ladjr  of  the 
Lake,*  and  *  Vision  of  Don  Roderick,'  has 
added  itUistrious  renowjs  to  *<  the  various 
achievemcots  of  the  waiiike  family  of  Gramme 
or  Graliame.** 

*  Digniim  hiude  vimm  iMBa  vetat  morL* 

The  following  is  the  passage  in  Dairy  mple, 
to  which  Mr.  Laing,  as  cited  io  vol.  13,  p.  817, 
atludea :  "  Dundee  had  inflamed  bis  mind  from 
bis  earliest  growth  by  the  perutel  of  ancient 
poets,  historians,  and  orators,  with  tlie  love  of 
the  great  action^  they  praise  and  describe.  He 
is  rej^rted  to  have  inflamed  it  still  more  by 
listening  to  the  antient  songs  of  the  bighiaDd 
tmrds." 


yoiirMy,  in^thhigflo  necesmry,  youueeii 
not  trouble  yourself  to  take  the  paina  to  vindi- 
eateyowmelfby  shewing  all  yourorders.  When 

SID  1)0  right)'  you  need  not  fear  any  body.-*^ 
ere  is  a  fair  opportunity  for  you  to  shew  that 
nr  garrisott  serves  for  some  use.**  And  aft^ 
as  done,  he  says,  **  All  that  I  regret  is, 
that  any  of  the  sort  got  away,  and  there  is  a 
necessity  to  ptDsecute  them  to  the  utmost."— 
These  are  the  specious  reasons  given  for  this 
slaughter  at  Glenco  by  the  then  secretary  of 
state.  But,  notwithstanding  all  these  fine 
reasons  6f  the  secretary  (who  would  have  been 
very  glad  to  have  had  It  considered  as  a  sedi* 
liOus  libel  against  government,  for  any  itoan  to 
say  that  that  murder  which  he  had  authorised 
Was  a  murder :  he  would  have  been  very  glad 
of  this  doctrine ;  it  would  have  saved  bim)  he 
himself  acknowledges  in  a  letter,  that  there 
was  <*  much  talk  at  London,  that  the  GlencO 
men  were  murdered.**  There  was  much, 
otraerre;  not  a  little;  there  was  much  talk  at 
London  that  the  Glenco  men  were  mur- 
dered. Attd  the  parliament  of  Scotland,  who 
took  up  the  matter,  said,  it  had  made  <^  mnch 
noise  both  in  Scotland  and  the  rest  of  the 
king's  dominions.**  And,  gentlemen,  it  was  a 
very  useful  talk  and  noise.  You  will  And  what 
tt  produced.  Now,  what  did  the  king?  re* 
Inctantly  indeed ;  but  it  produced  good.  What 
did  the  secretary  of  state?  What  did  the  At- 
torney-General ?  File  an  information  for  charg* 
ing  the  king's  troops  with  murder?  (words  and 
writing  have  the  same  effect;  rash  words,  in- 
deed, shall  have  an  excuse  where  a  delil)enite 
writing  shall  not.)  No !  there  was  no  infer- 
mation  for  a  libel  j  but  the  king  granted  a  com- 
mission for  an  enquiry  by  what  pretended  au- 
thority that  slaughter  was  committed.  The 
oflicerp  of  state  at  that  time  knew  what  they 
were  about,  as  well  as  they  do  at  this  time. 
There  was  a  defect  in  the  commission.  Gen- 
tlemen, in  this  first  commission  which  was 
granted,  the  officers  who  had  the  drawing  it 
up,  no  doubt,  took  care  that  there  should  be  a 
defect.  A  defect  there  was,  and  the  enquiry 
did  not  take  place.  But  the  much  noise  and 
the  much  talk  continued ;  and  two  years  after- 
wards the  king  was  forced  to  grant  another 
commission  of  enquiry ;  and  then  care  was 
taken  that  there  should  be  no  defect.  Aihl  that 
commission  of  enquire  was  put  in  fbrce.  Tt 
was  a  commission  of  enquiry  to  some  of  th^ 
noblest  and  the  greatest  in  that  country,  Scot- 
land, where  the  murders  were  committed. 
Gentlemen,  what  did  those  lords  commissioners? 
They  reported,  that  the  slaughter  of  the  men 
at  Glenco  was — *'  a  barbarous  murder  :**  the 
very  Billingsgate  language  complained  of  in 
me.  These  noble  Scotchmen  voted  and  used 
that  very  expression,  that  very  ribaldry.  The 
Attorney- General  has  takeu  hold  of  a  whole 
nation  by  calling;^  it  Billingsgate  and  ribaldry. 
Here  is  that  very  word,  »•  murder,  barbarous 
murder,**  applied  to  the  kiDg*8  troops,  which 
offends  that  gentleman  so  much  in  my  adver- 
tisement   He  may  now  see^  that  I  too  had  » 


Digitized  by 


Googl( 


fai] 


17  0E0R6B  m. 


precedeBt  for  it    After  the 
discharged  their  duty,  and  made  their  report, 
'that  it  waf  a  harbarooa  murder ;  the  parliameoi 
of  Scotiaod  took  it  up,  and  they  ?oted  the  aame 
BilliDgsgate— they  TOted  that  it  waa  a  *'  bar- 
biroua  mnrder.'^     And   they  addrceied  the 
king;  and  in  that  addresa  they  called  it  a 
**  baitaroui  murder.''     But  that  io  not  all. 
Thejr  justify  the  king.    They  find  upon  their 
enquiry,  that  the  king's  instructions  bad  been 
contradicted:  for  his  instructions  were,  that 
the  Glenco  men  should  be  prosecuted  "  in  the 
way  of  public  justice,  and  no  other  way:" 
that  is  vhat  they  find  for  the  king.    And  yel 
they  were  no  fnends  of  those  men  who  were 
murdered.    They  did  not  justiff  them,  nor  ar-r 
rai^  all  the  measures  which  had  been  taken 
against  them,  by  findii^  it  a  barbarous  murder. 
But  they  justify  the  king ;  and  they  acknow* 
ledffo  tbemseWes  so  well  persuaded  of  their 
guilt,  that  they  say,  if  the  king  had  proceeded 
against  them  according  to  law,  and  had  taken 
their  lires,  <<  they  would  hate  met  with  no 
more  than  they  deserred."    Howerer,  gentle- 
men, I  suppose  that  in  that  declaration  they 
were  rather  hasty :  for  there  were  women  and 
children,  and  old  men  of  80,  killed  :  and  I  do 
suppose,  that  if  they  had  been  proceeded  against 
according  to  law,  the  infants  at  least  would 
hare  been  spared,  if  the  old  men  and  the  wo- 
men had  not  escaped.  They  go  farther.  Tliey 
accuse  the  secreUry  of  sUte,  Suir,  as  "  the  only 
warrant  and  cause"  of  the  slaughter  by  his  or- 
ders.  Tbey  find  that  he  <*  did.  in  place  of  pre- 
acribiDg  a  vindication  of  public  Justice,  order 
them  to  be  cut  off  and  rooted  out  m  earnest,  and 
to  purpose ;  and  that  suddenly,  and  secretly, 
and  quietl  V,  and  all  on  a  sudden."  It  keeps  pace 
Tery  much  with  the  murders  at  Lexington  and 
Concord.    That  expedition  was  secretly,  quiet- 

X,  and  all  on  a  sudden ;  an  expedition  at  the 
lad  of  night.  They  find  that  be  directed  the 
aoldiers,  that  they  <«  should  not  trouble  the  go- 
▼emmeut  with  prisoners."  Now  the  govern^ 
ment  cannot  be  troubled  with  prisoners;  the 
ministers  ^ight :  government  is  not  troubled 
with  offenders.  He  promises  them,  that  "  their 
power  should  be  full  enough :"  and  he  orders 
them,  that  tbey  should  "  begin  with  Glenco :" 
and  bis  words  are,  that  ibey  should  "  spare  no- 
thiog  which  belonged  to  him."  Military  exe- 
cution differs  a  little  from  the  laws  of  the  land ! 
They  accused  the  king's  troops  with  murder,  for 
executing  the  orders  which  they  bsd  received : 
they  addressed  the  king  **  to  order  his  advocate 
to  prosecute  them :"  and  they  desire  him,  that 
hO'Woold  send  the  troops  home  to  be  prose- 
cuted :  "  there  remaining — "  (these  are  their 
▼ery  words)  *'  oend  them  home  to  be  prose- 
cuted :  there  remaining  nothing  else  to  be  done 
for  the  full  vindicstion  of  his  majesty's  govern- 
ment from  so  fool  and  scandalous  an  asper- 
sion." There  remaining  nothing  else  to  be 
done !  Not  an  information  for  a  libel,  but  an 
enquinr  into  the  matter,  and  a  prosecution  of 
the  offenders!  Now,  gfentlemen,  then  I  must 
cilratt  yea  to  observe  what  tb«  troops  are  ca- 
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paUe  of  doing:  and  I  did  iatend  to  have  read 


but  it  ia  weU  enough,  yon  will  read  it  s 
time  at  your  leisure ;  and  it  is  your  t 
tion,  more  than  your  verdict,  1  sedc. 


toyeo  the  cruel  partienkra of  that  narrative f 

another 

convio- 
Ye« 
will  know  where  lo  find  iL    You  will  aee  in 
how  barbarous,  how  wanton,  how  treacherona, 
and  how  cruel  a  manner  they  ahuigbteied  men, 
women,  and  children.   And  this  they  were  told 
was  their  doty ;  and  this  they  thought  a  proper 
way  (as  Stair,  the  secretary  of  state,  who  waa 
a  .military  man ;  they  thought  it,  aa  he  told 
them)  a  proper  way  to  aliew  that  theyaervad 
for  aome  use.    Gentlemen,  you  find  then,  by 
this  report  and  vote,  that  murder  noay  Im 
committed  by  the  king's  troops  without  and 
even  againat  the  king'a  orders  and  inatmo? 
tions ;  therefore  I  conclude,  that  it  ia  not  ne* 
cessarily  a  libel  against  the  king  and  the 
government  to  accuse  hb  troops  with  mar* 
der.     Indeed  I  go  farther,  1  aay,  the  kin^ 
cannot  give  orden  for  auch  a  murder.    It  la 
an  impossibility :   nor,  if  it 
would  such  onfers  justify  the  act    h\ 
the  king's  power ;  and  would  atill,  by 
soever  antnorized  and  committed,  continue  to 
be  a  murder.    Gentlemen,  you  find  toe,  that » 
secretary  of  state  may  be  guilty  of  exceeding 
the  king'a  instructions  (aain  this  caae  of  Glenco 
he  was  upon  enquiry  found  to  have  done). 
And  aa  a  aecretary  of  state  may  exceed  the 
king's  instructions,  so  may  all  thooa  other  per- 
sons through  whose  handa  the  orders  pass  from 
the  secretary  of  state  to   the  aoldiers  who 
execute  them ;  consequently,  it  is  no  chaige 
against  the  king  or  the  government  to  charge 
the  troops  with  murder.     But,  whether  the 
troops  have  orders  or  not,  tou  see,  that  the 
king's  troops  who  commit  the  fact  are  never- 
theless guilty  of  murder,  as  it  hsa  been  here 
voted,  though  acting  under  orders.  Now  then, 
gentlemen,  I  must  beg  you  to  compare  that 
doctrine  concerning  Glenco  (which  Las  never 
been  arraigned)  compare  it  with  this  doctrine 
of  the  Attorney-General  concerning  the  aoldiera 
at  Lexington.    In  the  trials  of  the  printers  he 
said,  and  be  savs  now,  that  the  advertisement 
is  a  seditious  libel  against  the  government,  be- 
cause it  arraigned  the  employment  of  tlie  king'a 
troops,  and  called  the  victory  they  had  obtauMd 
a  monler.    There,  he  said,  he  put  his  finger; 
"  for  Ibis,"  says  be,  "  arraigns  all  the  mea- 
sures of  government;  quelling  rebels  armed, 
to  call  that  murder."    Now  I  beg  of  you  to 
consider  what  a  number  of  things  are  left  en| 
in  this  manner  of  reasoning,  anu  what  a  num- 
ber of  things  are  taken  for  granted.    In  the 
first 'place,  it  does  not  appear,  nor  has  he  offered 
to  prove  any  such  thing,  that  the  alaughterat 
Lexington  and  Concord  was  a  measure  of  go- 
vernment   Arraigning  all  the  measures  of  gVH 
vemment!  and  yet  u  does  not  appear  that 
this  was  a  measure  of  government ;  I  mean, 
even  according  to  the  abused  use  of  the  word 

Sivemment ;  I  mean,  not  a  measure  even  of 
e  secretary  of  state.    But  if  it  had  been,  how 
docs  it  follow  that|  by  abusbg  the  measuita  ef 
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the  niBiitera  of  state,  I  condemn  «l]  the  mea- 
Miref  of  goferament?  Suppose  1  condemn  one 
menanre  of  goferoment,  how  does  it  follow 
that  I  condemn  all  P  May  not  a  man  condemn 
that  measure,  and  yet  approve  all  the  fore- 
goioff  ?  I  do  not  mean  to  be  understood  that  I 
approve  the  foregoing  measares :  I  abhor  them. 
But  there  is  nothing  in  the  advertisement  be- 
Ibre  yon  which  condemns  the  measures  of  go- 
Tcrmnent  directly  or  indirectly :  it  relates  to 
DO  other  measure  but  merely  to  that  one ;  and 
yoo  are  not  to  trouble  yourself  es  with  what  I 
may  like,  or  what  I  may  not  like,  but  what  1 
have  expressed  in  that  advertisement  which  is 
before  you.  For  In  this  case  of  Glenco^  it  is 
evident  that  the  noble  commissioners  who  voted 
it  a  barbarous  murder,  did  not  condemn  all  the 
measures  of  government:  for  they  said,  **  If 
the  king  hacT  prosecuted  them  by  law,  and 
taken  tMir  lives,  he  had  done  no  more  than 
justice;''  it  is  plain  therefore  thev  did  not  con- 
demn all  the  other  measures  of  government, 
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And,  ^Dtlemen,  I  know  of  my  own, know* 
ledge,  and  I  dare  say  you  do,  many  persons 
who  have  not  disapproved  of  all  those  preceding 
measures  relative  to  America,  who  yet  did  die* 
approve  of  that  rash  and  wanton  transaction. 
Then,  gentlemen,  as  for  the  *  ? idory,*  I  think 
it  witi  not  appear  to  be  quite  so  complete  a  vic- 
tory as  that  at  Glenco !  and  therefore  yoo  still 
see,  that  such  a  victory  as  that  may  be  called  a 
murder.  Gentlemen,  jfor  my  own  part,  I  do  not 
hesitate  to  dedare,  that  I  abhor  such  victories ; 
victories  by  subject  upon  subject !  Aqd  as  for 
sudi  a  victory  as  this,  1  do  declare  I  think  that 
the  brows  of  such  cooqderors  instead  of  laurel 
shonki  be  crowned  with  wreaths  of  hemlock. 
And  as  for  his  "  quelling  of  armed  rebels !" 
every  word  is  falshuod.  They  were  not  rebels, 
Bor  armed,  nor  quelled.  They  had  committed 
■o  act  of  hoistilit^r ;  they  hsd  made  no  attack  ; 
tbev  were  sleeping  quietly  in  their  beds,  unsp- 
prMCBsive  of  any  attack  upon  themselves,  at 
the  time  that  this  expedition  took  plsce:  and 
that  I  shall  prove,  gentlemen.  Wnat  reason 
have  you  to  believe  that  they  were  in  rebellion, 
nnlem  the  Attorney-General's  saving  so  proves 
them  to  be  In  rebellion  ?  for  he  has  offered  no 
pMTOof  to  you  of  it.  it  is  now — (and  pray  con- 
aider  this  matter  about  rebels ;  though  J  think 
it  does  not  matter ;  for  a  rebel  may  be  mur- 
dered) but  consider,  it  is  now  two  years  and  a 
quarter  since  this  slaughter  ^as  committed ; 
and  yet,  to  this  day,  no  person  whatever  haif 
been  prosecuted  as  a  rebel.  No  legal  proceed - 
iogaof  any  kind  have  taken  place.  It  is  two 
j^ars  and  a  quarter  since  that  execution  upon 
the  rebels,  as  they  are  called,  and  yet  no  proof 
of  rebelliou :  and  yet  you  are  to  believe,  that 
they  are  rebels !  The  Attorney-General,  if  they 
•re  rebds, should  do  his  duty:  he  should  pro- 
Mcnte. 

Now,  gentlemen,  observe  only  another  con- 
mdictlcMi  m  the  dootrioei  wiuch  are  brought 


before  yon.  Yon  will  be  told,  that  if  they  were 
murdered,  the  murderers  should  be  prosecuted. 
You  have-  been  tdd  so;  Men  are  not  to  bu 
charffed  with  crimes ;  they  are  to  be  prose- 
cuted by  law.  So  then  we  are  not  to  know, 
we  are  not  to  judge  of  murder  when  it  is  com- 
mitted, till  the  law  helps  our  judgment.  And 
yet,  observe,  we  are  to  judge  of  rebellion  ; 
which  is  a  crime  surely  more  difficult  to  b« 
ascertained,  and  about  which  there  have  been 
more  doubts  and  disputes  than  about  murder. 
If  a  roan,  out  of  the  court,  exercises  his  judg« 
ment  about  a  murder,  he  shall  be  punished  ; 
but  he  is  at  the  same  time  bound  at  bis  peril  to 
exercise  his  judgment  about  rebellion ;  to  know 
what  is  rebellion,  and  who  have  committed  it. 
And  yet,  gentlemen,  I  must  beg  you  to  observe, 
that  if  these  very  men,  executed  by  military 
force  at  Lextn^n,  had  been  rebels;  had  beeo 
taken  in  reMhon ;  had  been  prosecuted,  con- 
victed, sentenced,  ^d  bad  been  leading  to  tha 
galtowa  by  the  sheriff;  if  these  same  king's 
troops  had  come  and  shot  them,  or  run  their 
bayonets  into  them,  they  would  have  committed 
murder.  .It  is  not  their  being  rebels ;  it  is  not 
their  being  sentenced^when  they  are  eved 
leading  to  execution,  a  man  may  commit  ft 
murder  upon  the  convicts :  and  these  troopa 
wouM  have  committed  murder,  bad  they  exe- 
cuted the  men  even  in  that  condition. 

Gentlemen,  the  same  way  of  thinkbg  of 
military  execution  has  prevailed  ever  since  that 
time.  I  shall  not  trouble  you  to  repeat  the  par- 
ticulars of  the  affair  of  captain  Porteous,*  at 
Edinburgh.  These  gentlemen  are, so  little 
plessed  with  military  execution  upon  them- 
selves, that  Porteous  was  charged  by  them  with 
murder.  Ee  was  prosecuted,  conricted,  and 
when  he  was  reprieved  after  sentence,  the  people 
of  the  town  executed  that  man  theoiselves,  so 
little  did  they  approve  of  military  execution. 
Now,  gentlemen,  there  are  at  tlus  moment 
people  of  reputation,  living  in  credit,  making 
fortunes  under  the  crown,  who  were  concemcS 
in  that  very  fact,  who  were  concerned  in  the 
execution  of  Porteous.  I  do  not  speak  it  to 
ceoaurethem;  for,  however  irregular  the  act, 
my  mind  approves  it.  I  beg  you  likewise, 
gentlemen,  to  recollect  that  most  wanton  and 
nbost  wicked  rebellion  of  the  year  1745.  In 
what  a  manner  was  the  victory  o?er  them 
spoken  of  in  BmoNet's  **  Mourn,  hapless  Cale- 
donia!"— It  is  known,  I  suppose,  to  every  body 
who  ever  reads  poetry.     Be  calls  it  murder : 

"  The  naked  and  forlorn  roost  feel 

**  Devouring  flames  and  rourderiog  steel,"  4cc* 

I  condemn  his  act ;  I  do  not  justify  it ;  but  ho 
was  not  prosecuted  for  it  in  that  mild  reij^n. 

Gentlemen,  it  has  always  been  judged  a  me* 
ritorious  jealousy  in  our  civil  officers ;  it  was 
in  Janssen ;  it  was  in  some  other  sheriffs,  who 
are  still  living,  when  they  refused  the  sssistanca 
of  the  military  to  execute  criminals.  So  little . 
proper  are  the  military,  with  or  without  orders, 

«  See  bis  Case,  vol  17,  p.  9S3. 
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for  civil  pofposes,  thai  it  baa  alvaya  baen 
thought  a  praise-worthy  jaalousj^  id  tb«»  to 
refuse  to  aufier  the  military  to  assiat  at  the  «>•- 
ciiMaii  of  oriiuiiiaUi:bow  much  kaa  tkw  are 
thoy  proper  to  ei^eouto  them  themaslvee,  la 
that  prosecutioo  of  the  kiog'a  tfoops  for  opori- 
miiliog  luurdera  in  St,  GeprgeVfieMa,  I  waa 
particularly  forUmate.  lot  thia  wicm^n ;  aqd  1 
aboiild  have  roa«o«  to  rejoice  lor  na^aelf  (if  I 
alone  was  concoroed)*  that  1  did  by  that  pro- 
aecutioo  hriog  out  a  daatriae  (which  I  kaow  lo 
be  false,  aad  which  if  not  dJecounteDaiiced  will 
be  fatal) — but  1  did  draw  out  a  doctriae  fvom 
the  bench  which  vuiat  prevent  your  verdict 
Ogainst  me  now.  To  justify  the  ezecutioiia 
oommitted  io  St  George's- fields^  ov  to  save 
the  deiinqoeots  from  puoiahment,  the  judce 
declared  frona  the  beoch  that  they  were  to  be 
considered  aaany  other  men  in  the,  country; 
that  it  was  a  matter  of  no  consequence  whether 
they  wore  a  white  coat  or  a  red  one ;  that  they 
were  on  the  same  footing,  and  might  be  em- 
obyed  lUce  any  other  subject.  1  hnow  that  to 
le  iidse:  Uiey  are  distinguished  from  other 
men,  not  so  as  to  make  them  noore  qualified  for 
execution,  but  leas.  However,  'thW  doctrine 
apswered  the  purpose  at  that  time :  but  this 
doctrine,  if  I  am  to  be  cooMoted,  must  now  be 
lai4  asid&  The  king's  troops  moBt  no  tonger 
be  considered  as  on  a  level  and  on  the  same 
fotiog  with  Iherking'a  other  aubjecU.  They 
most  now,  by  the  **  king's  troops,"  mean  some 
persons  more  sacred,  dearer,  and  nearer  to  hio 
majesty  than  any  other  of  his  subjects ;  and  to 
arraign  any  action  of  theirs  is  toi  be  guilty  of  a 
seditious  hbel  against  the  government.  Now, 
gentlemen,  observe  how  rapiil  ia  their  pro- 
gression ;  from  toleration  to  equeUty ,  and  from 
equality  to  domination ;  and  frem  thence  you 
may  learn  bow  daogesoua  ia  Ibis  doctrine. 
Observe,  that  first,  and  for  many  years,  they 
bag  bard  to  have  Iroopa  tolerated,  merely  to 
prevent  surprize,  and  to  be  ready  against  foreiga 
enemies :  that  is  the  pretence.  The  judges 
Bysflit  citnnive  at  their  eiuployment  sgainat  tiie 
subject  at  home,  under  pretence  of  equality, 
and  aa  being  merely  on  the  same  footing  with 
the  king's  other  subjects,  and  with  no  other, 
diiference  but  the  colour  of  iheir  coata.  Prom 
this  laat  doctrine  (though  it  includes  noontra- 
diction  to  what  follows)  the  transition  has  been 
very  short  indeed^  They  are  now  to  be  taken 
out  of  that  equality  with  other  subjects ;  and  it 
is  made  a  crime  against  the  king  and  the  ^O'- 
vernment  to  condemn  uuy  slaughter  which 
they  may  commit :  and  this  too  without  any 
enquiry,  without  any  proof  concerning  the  na- 
tHffe  olf  the  execution  or  the  manner  of  the 
alaughler;  or  whether  it  was  directed,  or  was 
not  direoted ;  or  by  whom  duected.  And  yet, 
tfontlomeoi  l  have  learned  from  sir  Robert 
iwtkioa  (atill  going  to  my  oniy  aource  of  law,  a. 
StateTnal)  I  have  learned  from  him,  that  ^some 
judges  are  of  an  opinion  that  before  a  triaf,  or 
fiWiontmoBt,  or  acquittal,  *  mo^  legitime,'  m> 
aotio»  upon  the  oaee  for  slander  will  lie ;  it  not 
being,  hA.a«(y%cipftibv  it  tiHau^aofHtlid.    By 


the  aamo  reasout  be  aays,  it  ia  not  raaiy  lor  an 
information,  which  is  but  the  kioir*o  ouit,  tbi 
reason  bein|f  the  same  in  both."  So  that^ 
geutlemen,  if  that  he  true,  thia  proaeoutioii 
is  too  soon  as  well  as  too  lata:  too  soon, 
hecau^o  it  luwoedea  the  oaqoiry  into  the  fiael« 
whether  murder  or  not ;  and  too  late,  for  tho 
reasons  I  have  already  given.  And  I  bare  »i 
doubt,  gentleasen,  but  that  yon  youraelfves  wUI 
tjhii^k  that  the  fint  alep  lobe  Uken  to  reaMvo 
(if  there  be  any)  asperswn  on  gorerameolf  is  to 
aet  on  fiiotan  enquiry  into,  Uie  murder)  and 
then;  if  it  shall  be  found  a  groondksa  efaarge» 
prosecute  a6d  punish  those  who  charged  thm. 
Hiey  say,  why  do  1  not  prosecute  them  ?  or  at 
least  that  I  should  havo  prosecuted  the  mor« 
derers,  or  not  charged  them  wkh  the  murder. 
It  ie  well  known,  1  have  always  done  so  when 
I  could ;  and  I  would  do  so  uow  if  I  could.  I 
would  prosecute  those  troops  guilty  of  th 
murders.  But  how  ia  that  to  be  doue  T  An 
of  parliament  was  made  just  before  the  commis- 
sion of  these  muiders,  to  exempt  the  mnrderera 
from  trial  in  America  ;  and  you  will  please  ta 
remember,  that  it  is  not  long  since  an  act  of  pat« 
liament  waa  made  in  £ngland  for  the  mora 
speedy  execution  of  munkrera  here.  An  acO 
was  made  a  few  years  ago  for  the  more  speedy^ 
execution  of  murderers  m  £oghmd ;  and  that 
because  it  waa  thought  a  meaaa  of  deterring 
men  mere  eiectnalKy  from  murder.  Now  then 
what  are  yon  toeoDchide?  What  are  you  to 
cooclttde  even  firom  the  cireometance  of  dcHiy 
aJiwe  ?— but  either  tlia^  what  deters  men  firom- 
committing  murder  here,  will  not  deter  them) 
from*  ooramittiog  murder  there ;  or  else,  thai 
it  waa  not  intended  to  deter  men  from  commit'* 
tiag  murder  in  Amerioa.  Now  what  would 
any  dispassionate  American  think  even  of  thia 
single  difference  between  usP  This  sot  waa 
made  at  a  time  too  when  checks  for  their  secu- 
rity were  more  necessary  than  at  any  other 
time  ;  for  it  was  when  troops  were  pouring  in 
upon  theoik  Ob6«*rve,  when  Englishmen  anr 
inurfleredv  as  smalt  dehiy  as  possible  shall  bo 
suffered  betweeu'  tlie  fact  aiul  the  punishaaeni ; 
in  America,  every  delay  and  every  possible  dif- 
ficulty !  What  wss  this  likely  to  produce  hot 
mutual  shiughler  on  bodi  sides  ?  The  sohUeiy 
weve  encouraged  to  murder  by  a  proapect  ct 
impuoiiy  $  and  the  Americans,  by  that  impu- 
nity of  their  murderers,  w«re  taught  to  defomb 
and  revenge  themselves.  I  beg  you  to  reool- 
lect  what  happened  in  London  only  three  or 
four  years  ago.  A  foreigner  stabbed  a  coach- 
man in  Pol«ce»y«rd,  Westminster.  The  poor 
man  in  the  agonies  of  death  called  out  for  » 
knife,  that  he  might  do  himself  justice  (the  feet 
is  notorious ;  I  believe  it  came  out  upon  thn 
trial)  that  he  might  do  himself  justice;  aa,  he 
said,  he  knew  that  his  murderer  would  be  par- 
doned J  Gentlemen,  be  was  mistaken;  bur 
murderer  was  hanged :  but  it  was  a  very  natu- 
ral thougbl  for  him,  aHer  the  pardons  lor  mar- 
der  which  had  then  been  recentlj^  grasled^ 
For  take  asray  fhMn  men  »  relianea  itt.the  pm- 
tooliMiof  tfaO'  kuv  ttdthof  will  wm^mi^ 
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joftljTv  and  profierly,  do  justice  for  thenselreih 
The  justice  of  tbio  principle  if  aeknowledfed 
cYery  where ;  m  oil  countries.  There  is  o  sig* 
Boi  inotOBce  of  it.  Bven  o  French  despot  found 
it ;  mad  wbeu  the  king  of  France  pardoned  one 
•f  his  own  blood  for  a  murder  which  be  bad 
commitled,  he  publicly  hade  him  olnerve,  that 
be  would  likewise  pardon  any  one  that  should 
SBorder  lliflS.  Now,  Kentlemeo,  picture  to 
yooraelvea  the  Americana  of  Lexington  aud 
Concord  sleeping  quietly  in  their  beds,  their 
wivca  nod  their  infanta  by  their  sides,  rous- 
ed at  the  dead  of  night,  with  an  alarm  that 
a  miaieroos  body  of  the  king's  troops 
(their  nunbera,  perhaps,  augaseoted  by  fear 
and  report)  were  oiarcbiog  towards  them  by 
surprise  in  an  hosiile  manner— these  troops 
who  were  not  to  be  brought  to  justice  by  them 
for  any  murders  which  tbey  might  commit ! 
What  shall  they  do?  Shall  they  attempt  to  fly, 
and  lea? e  the  helpless  part  of  their  family  be- 
kiad  them?  Shall  they  stay,  and  submit  tbem- 
aeWea  and  their  families  to  the  licentiousness  of 
these  mffiaaa?'  I  auppose  there  night  be 
amongst  them  (as  amongst  us)  some  of  both 
Ibcae  aorta :  but  bowerer,  for  the  honour  of  hu- 
man nature,  there  were  also  some  of  another 
tamper.  They  hastily  armed  themselres  aa 
Well  as  they  could ;  they  collected  together  as 
they  might,  and  they  staid  waiting  the  event, 
determined  not  to  attack,  but  to  defend  them- 
aeivea  from  lawless  insult,  or  to  sell  their  liTca 
aa  dearly  aa  they  could.  There  is  nothing 
sorely  in  this  that  will  justify  the  slaughter  of 
them  which  ensued.  And  you  will  pleaae  to 
observe  the  time  when  this  happened ;  for  it  is 
m  very  striking  fact.  Aa  soon  as  the  act  of  par- 
liament exempting  them  from  trial  for  murder 
In  America — aa  soon  aa  that  act  got  to  Ame- 
rica, and  the  weather  would  permit  them,  the 
trodpa  did  instantly  and  without  delay  commit 
tboee  murders  with  which  1  now  charge  them. 
That  act  of  parliament  was  proposed  by  the 
confidential  friend  of  my  judge ;  it  waa  pro- 
posed by  kird  George  Germaine ;  and  though 
the  Attorney  and  Solicitor  General,  acconliog 
to  custom,  were  instructed  to  bring  in  the  Bill, 
Me  proposed  it  in  the  committee.  He  mentioned 
the  word  soldiera-^troops : — but  the  Attorney 
and  Solicitor  General,  or  the  other  gentlemen 
who  are  in  office  (fur  I  believe  their  oamea  are 
mentiooed  for  form,  I  do  not  mean  to  accuse 
them)  those  who  drew  up  the  Bill,  knew  what 
waa  the  secret  intention  of  the  proposer,  (not 
the  intention  of  the  government),  ano  therefore 
no  ooMier  is  to  be  found  In  the  Bill ;  but  it  is 
left  at  large—those  assisting  in  the  execution 
of  the  orders  of  the  officers  of  justice ;  and  the 
general  of  the  srmy  was  at  that  time  the  civil 
guvernorof  the  town.  Lord  George  Germaine, 
whom  I  have  subpoenaed' to  appear,  and  who  1 
vodesstand  does  not  mean  to  attend,  was  not 
then,  it  is  true,  in  office ;  but  he  was  very 
(shortly  after  made  secretary  of  state  for  the 
American  department.  You  see  then  that  se- 
cretary Germaane  wss  more  subtle  and  cautioua 
thaa  secretary  Stair.  Now,  if  wa woald  prose- 
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ente  those  murderers,  how  ia  it  to  be  done  P 
How  sbsll  we  find  Ike  surviving  witnesses  P 
Having  found  them,  bow  shall  we  get  them  to 
England  ?  How  shall  we  find  tlie  indivi«lual 
murderers  f  and  if  found,  how  abali  we  bring 
them  hither  ? 

Gentlemen,  do  you  not  plainly  see  ?  The 
act  passes  that  they  shall  not  be  tried  for  mur- 
der in  Americs. — The  murders  immediately 
follow.— They  cannot  be  tried  by  the  Ameri- 
cans;—and  (if  the  doctrine  now  attempted  bj 
this  prosecution  is  established  by  you)  our  mi- 
serable fellow -subjects  in  America  shall  not 
have  even  the  poor  consolation  of  being  evea 
pitied  here.  The  murderers  shall  not  be  tfied 
there :  they  shall  not  be  charged  hera»  But. 
gentlemen,  1  shall  be  told  (as  I  have  been)  that 
the  Americans  were  rebels.  I  answer,  that  it 
baa  not  been  proved.  Times  of  discontent  and 
auspickm  are  not  times  of  rebellion :  suspioioa 
may  be  groundless,  as  well  as  discontent. 

But,  gentlemen,  you  will  be  told  that  it  was 
BO  murder,  becauae  there  waa  a  oeoeaaity  far 
it.— Lord  Stair  said  the  same  for  Gleaco.**— 
Well,  gentletnen,  if  upon  the  trial  of  the  mur^ 
derara  it  ahould  ao  appear,  that  would  save 
them  from  a  verdict  of  murder.  But  till  that 
necessity  appears,  and  ia  proved,  every  man  ia 
justified  in  calling  it  a  murder.  Necessity  shall 
save  the  accused  from  a  aentence  of  death ;  bat 
it  shall  not  turn  the  accusation  into  a  libel,  be- 
cause  it  had  a  reasonable  foundation.  Mea 
were  killed  without  the  sanction  of  the  law. 
Howerer,  1  have  never  yet  heard  any  ne- 
oemity,  any  real  necessity  shewn  for  ibia 
siaogfater;  and  1  take  it  that  my  evidenoa 
will  be  sufficient  to  make  it  appear  that  it 
waa  a  voluntary  act,  not  unexpected  or 
waited  for,  but  sought  for  by  the  traona. 
Indeed,  the  Attorney -General  baa  excluded 
any  such  notion  ;  for  he  haa  called  it  a  victory ! 
—Necessary  self-defence  (and  no  furthei:  tbao 
that  reaches  is  any  man  juatified  in  putting 
men  to  death)  necessary  aelf-defence  haa,  I 
believe,  never  yet  been  oalled  a  victory.  The 
utmost  which  that  could  ever  be  called,  wouhl 
be  a  lucky  or  a  hatipy  eacape.  But  neoeasity  did 
never  yet  excnse  him  who  attacks ;  it  will  only 
excuse  in  self-defence.  The  law  tella  you,  you 
must  go  hack  to  the  wall.  If  you  go  and  at- 
tack, and  ao  invite  what  follows,  neeeaaity  will 
not  afterwarda  acquit  you.  But,  gentlemen, 
let  it  be  neoessiw.  I  f  it  is  necessity,  I  am  sure, 
I  am  still  justified  in  calfhig  it  murder  by  the 
greatest  and  (upon  this  occasion)  the  best  au- 
thority for  me'  in  this  country.  For  if,  when 
at  a  critical  moment,  to  oave  this  nstion  from  an 
universal  family,  it  was  necessary  for  the  mi- 
nisters of  state  to  act  contrary  to  law— if  all 
men  with  one  consenting  voice  approved  this 
salutary  measure  to  save  the  livea  of  men, 
and  both  bouses  of  parliament  returned  hia 
majesty  their  thanks  tor  concurring  w  ith  it — I 
say,  if,  not  withstanding  this,  it  was  necessary, 
in  order  to  heal  the  wound  which  the  constitu- 
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tion  was  tapposed  to  hare  receiTed  (by  the  tub* 
Jects  lives  beiug  thus  saved  contrary  to  lair) 
if  it  was  uecessary  to  have  aa  act  of  parliameot 
to  indembtfy  those  innocently -srailty  ministers 
of  Slate,  those  meritorious  offenders ;  what, 
shall  it-taot  be  equally  necessary  to  have  an  act 
of  parliament  to  indemnify  those  who  have  pat 
our  fellow -subjects  to  death  contrary  to  law !  1 
know  indeed  there  was  a  very  severe  judi^e 
once,  ^ho  diH  f^o  so  far  in  the  msolence  of  bis 
delegated  aoihority,  as  to  affirm  that, 

~ '  **  »Twere  all  as  good, 

To  pardon  him  thst  hath  From  nature  stolen 

A  man  already  made,  as  to  remit 

Their  savoy  lewdness  that  da  coin  beaven*s  image 

Jo  sumps  that  are  forbid.— Tis  all  as  just 

JPalsely  to  take  away  a  life  true  made, 

Ak  to  put  mettle  tu  restrained  means 

To  make  a  fal&e  one." 

•  But  the  doctrine  now  held  out  to  us  f^ow  m 
much  farther ;  as  revenue  and  tyranny  are 
tnore  odious,  more  pernicious,  and  more  de- 
testable than  lust.  Lust,  for  its  purpose,  ar- 
•f^ed  only  that  it  was  so  equal  crime  to  give  life 
contrary  to  law,  as  to  take  awajr  life  contrary 
to  law.  But  revenge  and  despotism  only  make 
it  a  crime  to  preserve  lives  (which  is  a  better 
kind  of  giving  life  than  generation)  contrary  to 
law ;— and  deny  it  to  be  any  crime  to  take 
•way  lives  contrary  to  law,  unless  it  lie  also 
at  the  same  time  contrary  to  the  inclination 
•f  the  .tyrant. — Admit  then,  gentlemen,  if  you 
|>lease,  admit  the  motive  for  killing  tho^e  our 
IWllow^uljects  at  Lexington  and  Coiicord  to  be 
-as  necessary  as  you  please :  go  farther,  admit 
it  to  be  useful,  admit  it  to  be  highly  meritori- 
ous :--yet  I  hope  the  warmest  admirer  of  such 
^Und  of  executions,  the  most  thirsty  after  Ame^ 
rican  blood  and  confiscation,  1  hope  he  will  not 
inault  our  understandings  by  conteuding  that  it 
could  be  more  meritorious,  that  it  could  be 
more  useful,  that  it  could  be  more  necessary  to 
kill  nien  in  support  of  the  measures  of  some 
particular  ministers,  than  to  save  this  whole 
country  from  famine.  Our  law,  gentlemen, 
lias  not  called  such  an  taction  ss  that  illegal 
embargo  on  corn  by  any  specific  name,  as  it 
bas  called  the  illegal  putting  of  men  to  death 
by  the  name  of  murder.  Suppose  then  (what 
indeed  wa^  freely  done)  that  any  one,  for-want 
of  a  specific  name,  had  called  that  necessary 
•mbargo  on  com,  an  illegal  action  :  as  when 
we  say  murder,  we  mean  illegal  slaying.  Now 
then,  I  aak  (and  I  hope  the  Attorney  General 
will  tell  UB,)  would  it  have  been  a  seditious 
libel  against  the  king  and  the  government  to 
have  called  that  measure  illegal  (lor  want  of  a 
■pedfio  name)  which  the  xc^  government  it- 
self, the  legislature,  by  the  indemoiiymg  act 
declared  to  be  illegal  f  Whetlier  the  Attorney 
General  may  pretend  this  or  not,  I  cannot  tell : 
but  I  am  sure  my  judge  must  direct  you  other- 
wise.— He  cannot  for  ahame  pretend,  because 
.he  forced  an  act  of  indemnity  upon  these  men, 
who  thetnsel  ves  thought  the  act  a  sufficient  jna- 
tificatiou  of  itself;  be  forced  them  to  be  par- 
doned, to  be  iademoified  by  aa  act  of  parlia- 


ment ;  and  therefore  I  am  sure  that  he  cannot 
pretend  that  utility  and  necessity  shall  jus- 
tify the  deaths  of  men,  when  be  would  not 
permit  utility  and  necessity  to  l»e  sufficient, 
without  so  act  of  indemnity,  to  justify  thoso 
who  had  illegally  saved  this  whole  country 
from  famine. 

But,  gentlemen,  I  am  ashamed  to  have  said 
ao  much  upon  a  point  so  clear.  It  is  not  be» 
cause  I  am  tired  ;  or  becraose  I  am  failing  in 
many  more  arguments  equslly  strong.  But  I 
disdain  to  take  up  more  of  your  time,  or  to  say 
a  word  more  upon  this  subject.  1  will  leave  it 
just  where  it  is.  I  leave  it  to  the  reply  of  the 
Attorney  General^  and  the  direction  of  the 
judge. 

Mr.  Home  having  concluded,  the  Attorney 
General  began  to  address  the  jury  by  way  of 
reply  ;  upon  which  Mr.  Home  rose,  and  spoke 
to  lord  jVIansfield  as  follows : 

Mr.  Horn€.  My  lord,  I  don't  mean  to  inter- 
rupt the  Attomey  General :  but,  my  lord,  my 
iMiste,  and  the  ahame  I  feel  for  having  maJe 
any  defence  to  auch  a  kind  of  charge,  made 
me  forget  to  examine  my  witnesses.  The  At- 
torney General  has  not  proceeded  far  in  bis 
reply,  and  I  hope  1  aliall  be  at  liberty  to  caR 
them  now. 

Att.  Gen,  You  will  not  examine  witnesses 
to  justify  a  libel  ? — My  lord,  I  object  to  bis 
calling  witnesses,  except  he  had  opened  to 
what  points  he  meant  to  call  them. 

Lord  Mansfield,  You  bad  better  not  object, 
Mr.  Attomey  General;  you  had  better  hear 
his  witnesses. 

Mr.  Home,  My  lord,  if  Mr.  Attorney  Ge-> 
neral  make  an  objection,  i  will  endeavour  to 
obviate  his  objection. 

Lord  Mansfield.   Call  your  witnesses. 

Mr.  Home,  f  call  the  Attorney  General. 

Lord  Mansfield,  Oh  1  you  cao*t  examine 
the  Attomey  General. 

Mr.  Horne.  ^Does  your  lordsbip'  deliver  that 
as  the  law  ?— My  lord,  I  call  the  Attorney  Ge- 
neral, and  desire  that  the  book  nsay  bo  gtvea 
to  him. 

Lord  Mansfield,  You  must  state  then  what 
questions  you  mean  to  ask  him ;  for  he  has  a 
right  to  demur  to  the  questions,  and  take  the 
opinion  of  the  Court. 

Mr.  Home,  If  1  do  that,  it  will  be  more  than 
he  was  directed  by  your  lordsbip  to  do  with 
any  of  the  witnesses  he-examined. 

Lord  Mansfield,  Tliey  were  called  of  com- 
BBOo  course ;  the  Attorney  General  may  de- 
mur to  it. 

Mr.  Home,  If  I  ask  him  an  improper  ques- 
tion, he  may  then  object  to  it,  if  he  can. 

Lord  Mansfield,  If  you  call  the  Attomey 
General  in  any  cause,  if  you  don't  state  tM 
question,  he  may  demur. 

Mr.  Home,   Can  he  before  be  is  sworn  f 

Lord  Mansfield,  He  may  demur  to  being 
examined  at  all. 

Mr.  Home,  Yes,  and  I  dare  say  he  will. 

Lord  Mansfield,    You.  might  as  wall  call  a 
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coiDmon  attimiey  or  an  adTOcatc  employed 
«g«iott  yott  in  a  cause. 

Mr.  name.  But  tirs,  my  lord,  differi 
widely.  In  what  1  »haU  call  Mr.  Attorney 
General  to,  be  acts  neither  as  attorney  nor  as 
advocate. 

Lord  MamJieU.  State' the  qaestion. 
^  Mr.  Home.  My  lord,  I  have  many  qnes- 
tions  to  ask  him.  He  has  paraded  upon  bis 
booonr,  bis  conscience,  and  bis  duty.  He  is 
not  actine  as  an  attorney  or  an  ad? ocate  in  the 
cause.  When  be  files  an  information,  be  is 
tlien  actings  as  a  judge  or  a  jury ;  and  if  be  has 
not  acted  in  it  with  that  integrity  vrith  which 
be  would  have  done  upon  oath,  so  much  the 
worse  for  him.  One  chief  reason  why  I  desire 
10  examine  him  is,  to  obtain  ibis :  that  1  may 
point  out  a  means  by  which  an  accusation  in 
future  shall  not  be  brought  against  a  man  with* 
out  an  oath,  at  least  from  somebody.  My  lord, 
one  question  I  mean  to  ask  him  is  concerning 
that  accusation  which  he  has  now  brought : 
how  it  came  to  be  brought  P  ^w  it  came  to  be 
dropped  ?  and  some  other  circumstances  at- 
tending it.  He  has  talked  so  much  of  the  fair- 
ness, and  the  conscience,  and  the  integrity  of 
his  rootivea  in  doing  it,  that  1  am  sure  it  will 
look  very  comical  if  he  refuses  to  swear  to 
those  declarations.  If  he  will  no^  swear  to 
these  motires,  without  his  oath  I  cannot  be- 
lieve it:  and  if,  contrary  to  mv  einectntinns,' 
he  does  swear  to  it,  after  his  oath  I  shall  be  left 
to  exereisp  my  own  judgment. 
•  Ati.  Gen,  To  any  matter  so  impertinent  as 
that !  If  that  gentleman  had  had  any  qoestion 
of  fact  to  have  asked  me  relative  to  his  defence, 
I  would  not  have  objected  to  have  sw(irn  to 
it ;  although  I  stand  in  the  place  of  prosecutor 
in  this  t»use,  where  in  point  of  form  I  might : 
but  J  put  myself  upon  this,  that  I  will  not  be 
examined  to  questions  so  impertinent  as  those 
that  have  been  now  proposed. 

Mr.  Home.  My  lord,  the  gentlemen  of  the 
jury  will  please  to  observe  then,  that  here  is  an 
aectttation  without  an  accuser.  Your  lordship 
amiles!  Upon  my  word,  my  lord,  I  do  not 
think  it  a  thing  to  be  laughed  at.  If  1  had 
the  honour  to  be  talking  with  your  lordship 
over  a  table,  f  should  speak  of  it  with  the  same 
•erioufBeas,  and  not  as  a  quibble.  1  hope  the 
gentleman  will  upon  oath  justify  that  informa- 
tion, for  the  integrity  of  which  be  has  been 
haranguing.— i — He  will  not!— Well,  then,  I 
must  do  without  the  evidence  of  the  Attorney 
General; 

Lord  Mantfield,  I  cannot  force  him  to  be 
examined. 

Mr.  Home,  No,  my  lord,  nor  do  I  believe 
any  body  else  could.— *-Piease  to  call  lord 
George  Germaine. 

[Lord  George  Germaine  was  called  by  the 
Cryer,  bnt  did  not  appear.] 

Mr.  Home,  He  is  troue  to  Germany  too,* 
I  soppoae,  with  general  Gage. 

*  See  bii  trial  befoM  a  Court  Martial,  a.  p. 
1760. 


A.  D.  1777.  fTtt 

Mr.  Alderman  Oliver  sworn.   * 
Examined  by  Mr.  Home, 

Mr.  Home.  My  lord,  I  call  this  witness  to 
prove  the  truth  of  the  assertions  contained  in 
the  advertisement. 

Sir,  I  must  desire  you  6rst  to  speak  to  the 
particulars  of  a  meeting  called,  during  an  ad- 
journment of  the  Constitutional  Society,  in  the 
year  1775.  Was  there  a  meeting  called  by 
you  in  June  1775 f— I  believe  there  was; 
upon  your  application. 

Are  you  sure  of  it? — I  am. 

Did  you  know  the  purpose  for  which  it  waf 
calle«l  before  it  met  P— Yes  ;  1  did. 

Did  you  approve  of  that  purpose  ? — I  did. 

Was  a  proposal  made  to  subscribe  any 
money,  and  for  the  purposes  mentioned?— 
Yea,  it  was ;  and  by  you. 

A  sum  of  money  was  subscribed  ?— Thert 
was. 

Did  you  contribute  part  of  it?— I  did. 

Was  such  a  direction,  as  in  the  advertise- 
ment, given  to  me?— There  was. 

There  ia  another  advertisement  of  50/.  I 
believe  I  need  not  read  it;  it  is  well  understood. 
Did  I  receive  that  50/.  from  yon  in  the  name  of 
an  unknown  contributor  ? — ^'rhrough  me. 

Was  that  50/.  given  for  the  purposes  men- 
tioned?—It  was. 

By  whom  ? — Sir  Stephen  Theodore  J anssen. 
I  was  also  a  subscriber  to  the  same  purpose. 

I  mentioned  in  the  course  of  my  defence 
what  may  otherwise  perhaps  be  represented  aa 
not  true.  Did  I  send  by  you,  upon  a  relation 
from  you  of  a  motion  made  for  an  act  of  parlia- 
ment to  take  away  the  right  of  appeal  from  the 
subjects  in  cases  of  murder,  did  I,  or  not,  send 
that  message  which  you  heard  me  represent  in 
my  defence?— You  sent  a  message  by  me-; 
and  I  daresay,  from  your  accuracy  of  memory 
and  your  truth,  you  did  deliver  a  message  for 
the  Attorney-General.  Whether'  I  thought 
that  it  would  he  of  the  same  effect, — I  did  men- 
tion to  Mr.  Roae  Fuller  the  determination  of 
Mr.  Home  to  go  all  lengths  in  opposition  to 
that  act  which  was  to  destroy  the  right  of  ap- 
peal in  cases  of  murder ;  and  I  do  tielieve  in 
my  conscience  his  application  prevented  any 
further  steps  being  taken  upon  it. 

The  fact,  as  I  represented  it,  the  witnett 
says  is  true.— Oertainiy  ao. 

William  Lacey  sworn. 

Examined  by  Mr.  Home. 

{A  receipt  for  100/.  shewn  to  the  witness.] 

Is  that  your  hand-writing  ?— It  is. 

Do  you  recollect  that  100/.  for  which  that  in 
your  receipt,  being  paid  in  at  your  bouse?— 
I  do. 

In  the  name  of  Dr.  Franklin  ?— On  bit  ac- 
count. 

Do  jroo  know  by  whom  that  waa  paid  ?— I 
have  it  in  my  book  in  the  name  of  Mr.  Home. 

Do  you  recollect  me  to  have  paid  it  myself? 
—I  do  not:  but  it  wai  paid.  ^ 
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Do  you  know  of  anj  other  tuni  paid  f — No : 
I  hate  got  a  copy  as  it  stands  in  my  book 
liere. 

Js  there  any  thing  besides  the  100/.  put  in  ? 
—No. 

No  60/.?— No. 

Where  is  Mr.  Chclharo  ?— He  is  in  Ireland. 

He  is  a  clerk  in  your  house  P — He  was. 

And  used  to  receive  money  oocasiooally  ?-* 
xes. 

Do  voukoow  his  hand-writiog  ? — I  believe  1 
•bould. 

Look  at  that  receipt. 

[A  receipt  fbr  50/.  was  shewn  to  the  witnesf.] 
Lacjf.  I.believe  that  to  be  his  writing. 
Hr.  Home.  Call  Mr.  Gould. 

Mr.  Edward  Thoroton  Gould  awom. 
Examined  by  Mr.  Home. 

Did  yott  in  the  year  177d^6erve  in  a  regiment 
of  foot  belonging  to  his  majesty  i*— I  did. 

Were  yon  present  at  Lexington  and  Concord 
m  the  19th  of  April  1775 1"— I  was. 

Haw  came  yon  to  be  there? — ^Aa  a  aiibaUem 
officer,  ordered  there. 

Ordered  by  whom?-TGeneral  Gage. 

At  what  tioae  did  you  receive  Chose  orders  ?-<- 
I  don't  recollect  immediately  the  time. 

Wae  it  on  the  19th,  18th,  or  17th  of  April?— 
1  believe  it  was  on  the  18th  in  the  evenii^r* 

Did  yon  receive  them  peraonally  from  geoe- 
ral  Gaga  ?-^No  aucb  (biitf . 

Whom  then  ?— From  tCe  adjuUnl  of  the  no- 
gimeot. 

When  did  you  set  oat  from  Beaton  for  Lex- 
ington?—! cannot  exactly  say  the  time  in  the 
morning,  hot  it  was  very  early,  two  or  tbrfe 
o'clock. 

That  ia  in  the  night  in  April,  waa  it  dark  ?-- • 
It  was. 

Did  yoo  march  with  drums  beating  ?<^No, 
wo  did  not. 

Did  yoa  march  aa  silently  as  you  oouU  ? — 
There  wore  not  any  particular  ordeio  given  for 
■ilence. 

Waa  it  observed  ?— Nor  it  was  nd  observed, 
sot  particularly  hj  me. 

Were  you  taken  prisoner  at  Lexington  or 
Conoord,  or  either  of  them  ?— At  the  place 
called  MoDottama,  in  my  retnm  from  Xob- 
ington. 

1  ahall  ask  you  no  questions  that  yon  dislike ; 
give  me  e  Jhiot  if  there  ia  any  one  yoo  wish  to 
3ecluio— Did  ^oa  make  any  affidavit  ?— Yes,  I 
did. 

Will  you  ^oaao  to  rand  that  ?  [Giving  the 
sritneaa  t^M  Public  Advwrtiaer,  May  81, 1775.] 
I  boUevo  that  to  be  the  esmct  substance  of 
the  affidavit  that  I  made. 

Lord  MmitfieUL  It  canool  be  read  withoat 
ilie  Attorney-General  oanaeota  to  it. 

Aitonuy  Geuer^  I  don't  oeoieBt. 

Lordjioa^M.  If  beoonaeiilotoit,IlmTe 
aoobjcotioB. 


Mr.  Home.  May  I  give  it  to  tine  jury  ? 
Lord  Mansfield.    No ;    I  suppose  tl»ey  iMve 
all  read  it  years  ago. 
Mr.  Home.  Bfy  lord,  that  ia  my  misfortoiio 

that  it  i:i  so  long  ago. 

[Mr.  Home  begins  to  read  it] 

Lord  Mansfield.  You  must  not  read  it. 

Mr.  Home.  I  have  proved  the  pubticatioh  bj 
the  printer. 

Lord  Mansfield.  It  will  have  a  different  con- 
seqiieoce,  if  you  only  mean  to  prove  that  there 
was  sudi  an  affidavit  published.  If  you  mean 
to  make  that  use  of  it,  then  you  may  produce 
the  affidavit,  or  have  it  read.-^lf  you  mean  to 
prove  the  contents  of  it,  they  must  come  from 
the  witness,  and  then  you  will  have  a  right  to 
have  it  read. 

Mr.  Home.  1  mean  both  to  prove  the  con- 
tents true,  and  the  publication  of  the  affidarit : 
that  indeed,  I  have  already  proved. 

Lord  Mansfield.  Then  you  ^nay  read  the 
sffitlavit,  if  you  make  use  of  the  publication 
of  it. 

Mr.  Home,  1  make  use  of  both ;  that  it 
was  so  published,  aud  charged,  and  that  it  ia 
true. 

'  The  Public  Advertiaer,  Wedocsday,  Maj 
31st,  1775.' 

[The  affidavit  read.] 

Are  the  conteaU  of  that  affidavit  Uuef-* 
They  are;  it  was  made  at  the  time  I  was 
wounded  and  taken  priaooer. . 

Pray,  do  you  know  that  tlie  Amerioaos  iipoa 
that  occasion  scalped  any  of  our  troopa? — I 
heard  they  did ;  but  I  did  not  aee  them. 

You  aaw  none  ?-— I  did  uot. 

From  whom  did  you  hear  it?«— From  a  ca^ 
tain  that  advanced  up  the  couotry. 

Were  you,  at  the  time  when  the  orders  were 
given  to  you  to  go  to  Lexington  and  Concerd, 
apprehensive  of  any  attack  bv  those  AsaerioaM 
agaioat  whom  you  weot  ? — We  were  as  sooa  aa 
we  saw  them ;   we  found  them  armed. 

Before  you  went  from  Boston  ?— That  4lay 
we  did. 

How  many  miles  is  Lexington  or  Concord 
from  Boston  ?— The  farther  ia  about  S6  maleO| 
the  nearer  ia  about  18. 

Did  you  know,  had  yon  any  iotelligeiiee  that 
the  Americans  of  Lexington  and  Concord  were, 
at  that  time,  oiarching,  or  inteodiog  to  maroh 
to  attack  you  at  Boston  ?— We  supposed  4ha 
Ul^y  were  marching  to  attack  Oa,  from  a  con- 
tin«ied  firing  of  alarm  guns,  cannon,  or  «h^ 
appeared  to  be  auch  from  the  repoit. 

Lord  Mgn^tid.  Did  yoH  say  cannon  ?«-« 
Cannon. 

Lord  MantfiM.  When  waa  that  ?— As  aeon 
as  we  began  the  march,  very  eariy  iB  tbo 
momiog. 

Mr.  Home.  But  did  yott  bear  tboeoolora 
guns  liefore  your  orders  for  the  march  were 
given,  or  before  your  march  began  Ir-iiio. 

But  after  yon  had  began  your  umnklw^ 
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Yes ;  After  we  kcgaa  o«r  mtrdi  thetlerm  guna 
befTAB  firinif. 

Did  yoo  eoppese  thote  elann  guM  to  be  io 
coDse^oesce  er  your  Infieg  begun  Uie  march  ? 
—I  caaoot  say. 

I  will  oQl  desire  you  to  suppose  (though  the 
geotieoMO  has  supposed  that  they  were  ooning 
to  attack  hiaa)  but  do  you  know  of  aov  intdti. 
geuoe  whether  tho  persons  who  fired  the  alarm 
guos,  whether  those  were  the  persons  who 
were  killed  at  LexingtoB  and  Conoord  f— No ; 
I  do  not. 

Mr.  Home,  How  tliese  orders  came  yuu 
eanooi  leU,  therefore  1  do  not  mean  to  ezamtne 
to  it. 

Ome  vf  Jisry.  Pray  who  did  the  nlarm  guns 
belong  u» ;  to  the  Americans  or  our  corps  P^- 
From  the  provioctsls. 

Mr.  HeriM.  What  do  yon  mean  by  an  alarm 
giiB  ?  AInrro  may  be  misunderstood. — Gou/d. 
That  is,  whai  they  term  in  the  eonotry  an  alarm 
gun ;  it  isu  notice  given  to  assessble  the  country. 

After  you  hsd  Mgua  your  march,  yuu  heard 
these  alarm  gone  ?— Yes. 

Mr.  Home.  My  lord  Percy,  I  thank  your 
lordship  for  your  attendance.  I  will  not 
trouble  your  lordship  with  any  questions.  I 
shall  not  ask  your  lordship  those  questions  1 
intended,  since  general  Gage  has  net  thought 
proper  to  attend :  he  is  gone  to  Germany  I  ua- 
derstaod,  and  will  not  be  back,  1  suppose'— 
these  thrse  or  four  days  1 

Lsrd  JUofu^/^/.  Then  yoo  bare  done  f 

Mr.  Ante.  Yes. 

Heplt. 

Ationuy  GenemL  May  it  please  your  lord- 
•bip,  and  gentlemen  of  the  jury ; 

The  gentleman  has  chosen  to  take  the  con- 
duct of  bis  defence  biuHieU';  and  In  the  course 
of  the  conduct  of  it,  he  bss  procee<led  in  as 
singular  a  way  as  I  believe  ever  any  cause  was 
eomlncted  that  was  erer  tried  in  any  court  of 
justice.  He  certainly  has  done  more  than  the 
wisdom,  than  the  propriety,  than  the  decency 
of  any  counsel  would  have  permitteil  him  to  dJo 
on  a  eimilar  occasion  ;  and  if  I  eoiyec^re  his 
aim  arigbt,  from  the  manner  in  which  he  has 
Utteospted  the  defence,  he  has  more  cast  sbout 
to  be  steppsd  in  agrsat  varieTr  of  parts,  for  the 
sake  of  making  it  a  topic  of  complaint,  than 
seriously  stated  them,  as  hoping  they  could  be 
deeuMd  by  any  by-stander  (and  more  particu- 
hurl^  by  yoo  that  are  to  judge  of  them)  at  all 
pertinent  to  his  defence.  I  did  not  reeofleet  on 
the  oulnet  that  1  bad  so  totally  ^saed  over  the 
terms  of  thb  eharve,  much  Icm  that  1  bad  so 
profusely  eolsfged  upon  subjeds  foreign  and 
impertinent  to  that  charge,  as  to  lay  me  open 
to  any  reflections  upon  that  account.  It  is  not 
to  my  purpose,  and  therefore  I  will  trouble 
yon  with  no  refleotUMis  upon  those  various 


having  staled  to  yoo  aa  one  of  the  plainest,  and 
ciearnt,  and  shortest  propositM>ns  that  ever  waa 
laid  before  a  jury .  Gentlemen,  itis«ertainiy  true, 
the  charge  in  the  information  consists  in  this,  that 
be  did  write  and  publish,  and  cause  and  procure 
to  be  written  and  published,  a  certain  false, 
wieketl,  malicious,  scandalous,  and  seditious 
libel.  I  wss  afraid,  when  my  speech  was 
loaded  with  the  iropuUtion  of  having  thrown 
out  invectives  in  the  terms  of  the  iotbrmation, 
that  the  information  had  not  been  sufficiently 
explicit  upon  the  true  nature  and  quality  oif 
the  libel  which  itf  offered  to  bring  beforo  yon.  I 
admit  that  the  information  is  explicit,  tbst  it  is 
direct,  and  that  it  perfectly  and  joaily  qualifiea 
the  nature  of  the  change  that  is  brought  befora 
yoo  of  scandabus  and  seditious.  It  is  likswlsu 
inferred  that  this  is  concerning  his  msjesty'a 
government,  and  the  employment  of  his  troops  ; 
the  information  has  therefore  undertaken  to 
say,  that  the  scurrilous  matter  which  followa 
was  delivered  in  writing,  concerning  the  king's 
government,  and  concernin(f  the  employment 
of  the  troops.  If  it  was  delivered  concerning 
either,  it  is  sufficient :  that  It  was  delivered 
concemiitg  both,  I  take  uow  <by  this  time  at 
least)  to  be  perfectly  clear. 

Then  the  matter  of  the  libel  is  this  :  that  at 
the  Constitutional  Society  it  was  proposed  a 
subscription  should  be  tmmedistely  entered 
into  for  raising  the  sum  of  a  hundred  pounds, 
to  be  applied  io  the  manner  in  wliieh  it  pro« 
eeeds  to  specify  afterwards.  And  the  gentle- 
man has  been  st  the  trouble  to  prove,  that  that 
was  not  merelv  a  conceit  and  device  of  his,  in 
to  introffuce  the  charge  that  follows ;  but 


I  of  vsrious  adventures  in  many 
the  world)  with  which  he  haa  thought 
proper  to  interlard  the  speech  he  has  asade  to 
▼ou  ttpau  this  sub|ect;  which  belbre  I  sit 
iawo^ I  bopu  laball  baparfeotly Juitifled  in 


that  the  chisrge  which  follows  wsr  (in  point  of 
fact)  introduced  upon  the  previous  act ;  whicb| 
according  to  my  poor  conception  of  the  thing, 
does  not  deserve  softer  epithets  then  that  which 
followed.  It  is  no  alleviation  at  least  of  thu 
libel  that  be  has  published  upon  the  govem- 
meot,  that  it  took  such  a  commencement  as  it 
did,  and  proceeded  in  such  conduct  ss  has  been 
Imputed.  I  thought  it  a  candour,  an  article  of 
fairness  to  names  mentioned  or  even  alluded  to 
in  the  most  distent  way,  to  suppose  that  it  had 
not  been  exactly  in  the  way  lie  thought  fit  to 
stato  it.  But  whether  it  wero  or  were  not,  \m 
what  view  has  be  even  said  to  you,  that  that 
circumstance,  true  or  false,  goes  an  inch  to* 
wards  qualifying  the  virulence  and  indecency 
of  the  libel  that  immediately  folhiws  itP  The 
next  words  that  he  puts  in  are—'*  to  be  applied 
to  the  rolief  of  the  widows,  orphans,  abd  aged 
parents  of  our  beloved  American  fellow^nb<^ 
jecto,  who,  faithful  to  the  character  of  EngKsb- 
men,  preferring  death  to  slavery,  were,  for  that 
reason  only,  inhumanly  murdered  by  the 
king's  troops  at  or  near  Lexington  and  Con- 
cord, in  the  province  of  the  Maaaacbosets.'' 
Let  us  a  little  see,  what  is  the  nature  of  the 
observations  be  makes  upon  it.  In  the  first 
place,  that  I  left  it  exceedingly  short.  And  thu 
oUeotHm  to  my  having  lefk  it  short  waa  simply 
this :  that  I  had  stoted  no  more  to  you  but  tbia» 
that  of  imputiog  to  the  uanduot  of  thu  king^ 
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troops  tho  crime  of  murder.  Now  I  stated  it, 
as  imputing  it  to  the  troops  ordered,  as  they 
were,  upon  the  public  service.  And  iropuiing 
lo  that  service  the  crime  and  (he  qnalificatioa 
of  murder,  wss  an  expression  scandalous  and 
aedltious  in  itself;  reflecting  highly  upon  those 
troops ;  reflecting  highly  upon  the  conduct  of 
Ihem  ;  and  reflecting  upon  them  to  all  the 
purposes  and  conclusions  which  this  informa- 
tion states.  But,  it  seems,  1  did  not  argue  it 
aufficiently !  1  confess  very  fairly,  that  to  ar- 
gue such  propositions  as  those  (according  to 
Ihat  gentteoian's  notion  of  arguing  them  suffi- 
ciently) is  far  beyond  all  the  compass  of  all  the 
talenU  and  abilities  that  (  have  in  tlie  world.  I 
cannot  speak  four  hours  in  order  to  demon- 
•trate  to  you,  that  taxing  people  with  the 
crime  of.  murder,  and  taxing  the  conduct  of 
people  with  that  imputation,  is  a  ^candal  upon 
the  parties  so  reflected  on.  If  there  be  a  mao 
of  more  diffusive  talenti,  of  better  talents  at 
speaking,  who  can  expend  four  or  five  hours 
by  enlarging  upon  that  propositipd  in  that 
manner,  I  do  not  envy  him  nis  talents  f  for  my 
lungs  would  not  be  sufficient,  if  my  talents 
were.  1  trusted  that  I  bad  sufficiently  demon- 
strated that  position. 

Now,  on  the  other  side,  what  is  the  kind  of 
answer  that  is  made  to  this  ?  In  the  first  place, 
he  is  to  prove  that  it  was  murder !  Asserting 
that  it  was  murder  over  and  over  again  in  the 
speech,  is  the  paUiation,  and  is  the  defence  of 
this !  But  he  is  to  prove  that  it  was  murder !  I 
confess  very  fairly,  that  this  is  the  first  hour  io 
which  it  ever  entered  into  mv  imsgination,  tliat 
that  species  of  proof  could  be  allowed  to  a  de- 
fendant !  I  am  not  at  all  sorry  that  it  has  been 
allowed  :  for  the  consequence  has  been  to  re- 
fute more  than  half  t|^e  speech,  snd  more  than 
half  the  application  of  it ;  therefore  I  am  not 
■orry  that  it  has  been  allowed.  But  1  will 
never,  so  long  as  I  live,  accede  to  this  as  a  pro- 
position of  law,  that  a  man  shall  be  at  liberty 
m  a  libel  to  charge  you  with  the  crime  of  mur- 
der, and  when  be  is  indicted  for  that  libel  (or 
otherwise  brought  into  judgment  for  it  by  in- 
formation,) that  it  should  be  competent  for  him 
to  put  you  to  try,  whether  you  have  been  guilty 
of  murder  or  no.  I  did  say,  what  common 
•ense  dictates,  what  the  law  of  every  civilized 
state  under  heaven  prescribes  (ahd  tnere  is  not 
a  maxim  of  law  to  be  fetched  from  any  country 
or  age  that  contradicts  that,)  that  the  man  that 
calumniates,  and  does  not  accuse,  dererves  to 
be  punished  with  exemplary  severity.  He  told 
you  a  long  story  of  murders  supposed  to  have 
been  committed  in  St.  George's  Fields,  where 
he  took  to  himself  the  merit  of  having  prose- 
cuted that  murder.  As  far  as  that  part  of  the 
story  goes,  I  don't  quarrel  with  him.  If  he, 
•eciog  a  transaction  which  be  took  to  be  mur- 
der, thought  himself  bound  to  prosecute  that 
transaction,  honestly,  candidly,  and  with  hu« 
manity  and  fairness  to  the  prisoner,  as  well  as 
to  the  friends  of  the  deceased ;  if  he  did  that^  I 
do  not  quarrel  with  him  :  but  whoever,  in.  the 
moment  t»f  proaecatipg  that  murdcri  pujilisbed 


in  the  newspaper  (either  by  adrertiseinent  or 
otherwise)  matter  that  was  likely  to  cause  an 
impression  upon  the  minds  of  the  people  at 
large,  or  upon  the  minds  of  the  jury,  befora 
they  beard  that  prosecution  tried,  did  a  most 
abandoned  and  a  most  wicked  thing.  Is  that 
the  way  that  people  are  to  be  tri^  for  their 
lives  f  Are  they  to  be  brought  before  a  jury  in 
a  regular  course  of  trial,  to  be  heard  for  them- 
selves upon  the  evidence  then  laid  before  them  F 
and  is  the  integrity  of  a  libeller  to  interpose,  by 
writing  down  their  reputation ;  dnd  by  endea- 
vouring to  iastit  into  people,  where  they  cannot 
be  beard,  where  they  have  no  opportunity 
to  contradict,  and  where  witnesses  cannot  l>e 
examined  either  on  one  side  or  the  other,  an 
impression  that  they  are  guilty,  wittioot  the 
form,  without  the  essence  of  trial  P  If  there- 
fore there  was  such  an  advertisement  as  that 
publivhed,  that  advertisement  I  hold  to  be  a 
most  wicked  one.  Prosecuting  men  that  are 
thought  to  be  guilty,  is  a  fair  and  an  honest 
action.  In  this  case,  what  is  the  ezcose  faeref 
That  they  cannot  be  prosecuted.  Supposing 
the  accident  of  the  distance  from  that  side  of 
the  water  and  other  accidents  should  so  far  in- 
tervene as  to  prevent  the  possibility  of  trying 
those,  men^  even  if  they  had  been  guilty  of 
murder,  would  it  follow  as  a  conclusioo  upon 
that,  that  they  shall  be  libelled  ?  and  that  it 
shall  be  in  the  power  of  any  man  alive  to  raise 
impressions  behind  their  backs,  by  publishing 
in  the  newspsper  impuutions  to  their  disad- 
vantage, which  they  cannot  contradict  or  re* 
futeP  calumniating  them,  accusing  them  of 
murder?  The  time  would  undoubtedly  come  in 
which  they  would  be  to  iie  tried  for  it,  if 
guilty  :  and  to  be  tried  for  it  under  that  sort  of 
impression!  I  am  amazed  that  any  roan  of 
common  sense  could  (even  in  his  own  case) 
imagine,  that  it  would  lie  tolerable  doctrine  in 
the  ears  of  people  that  have  lived-for  years  in  a 
civilized  country,  that  that  was  the  true  way 
of  prosecuting  upon  the  subject  of  murder  \  He 
told  you  a  story  of  Glenco,  which,  if  I  under- 
sUnd  him  right,  went  directly  the  reverse. 
They  were  to  be  tried.  Unless  be  means  to 
compare  the  authority  of  the  Mor6ing  or  Ixin- 
don  Evening  Post  to  the  councils  of  the  whole 
nation !  if  be  means  to  make  that  comparison 
(which  he  did  not  make,  and  which  ia  too  ab- 
surd for  me  to  do  for  him ;)  making  that,  a 
degree  of  idle  analogy  would  seem  to  arise ; 
but  without  thst,  absolutely  none. 

Now  with  respect  to  the  rest,  be  baa  offered 
by  evidence  also  to  establish,  that  this  mast 
necessarily  be  a  munler ;  and  the  fa^  of  thoae 
people,  it  seems,  is  to  be  tried  by  the  effect  of 
that  evidence!  And  what  doea  that  evidence 
amount  to  ?  Why,  that  the  king'a  troops,  under 
tiie  command  of  general  Gage,  were  in  an 
hostile  country ;  and  that  it  was  impossible  for 
them  to  go  upon  any  service  (ordered  by  that 
general  and  conducted  by  bis  offioera)  witboot 
an  attack :  that  the  moment  they  went  out  of 
Boston  alarm  guns  were  discbargedi  in  order 
to  raise  tbepover  that  pomeiiad  the  eoontry  ob 
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the  otber  tide  npon  them,  aod  to  make  the  at- 
tack QfKHi  them.  AdiI  this  is  the  me<Kum  hy 
w  hich  it  is  to  be  pro? ed,  that  the  soldiers  w  ho  were 
ordered  by  their  commander  to  advance  from 
their  post  at  Boston  into  that  country,  were 
guilty  of  murder ;  because  they  were  sur- 
rounded upon  the  18th  and  19th  of  April,  in 
consequence  of  those  alnrm  ^uns,  with  an 
armed  force  on  the  other  side,  io  order  to  with- 
stand and  oppose  their  operations,  they  beine 
at  that  time  in  an  hostile  country !  Why,  if  I 
had  meant,  if  1  had  thought  it  consistent  with 
law  or  with  reason,  to  enter  into  a  discussion  of 
that  question  with  him,  whether  he  is  a  libeller 
or  not,  for  havinfif  charged  them  with  murder 
by  a  printed  paper,  instead  of  chargioif  them  in 
a  more  direct  way  ;  if  I  had  thought  it  neces- 
sary to  establish  the  case  against  him  in  the 
strongest  and  most  precise  manner,  it  would 
have  been  by  calling  just  such  a  witness  as  that, 
in  order  to  prove  that  the  troops  were  themselves 
attacked  ;  and  that,  npon  the  moment  of  their 
going  out  of  the  place,  they  were  surrounded 
with  ikostile  jittack.  But  necessity,  it  seems, 
necessity,  according  to  the  notion  of  law,  is  that 
which  self  defence  prescribes,  that  a  man  must 
go  to  the  wall  who  is  attacked.  He  must  fly 
first ;  and  if  he  can  escape  by  flight,  then  he 
shall  not  justify  hiiiijielf  by  turning  and  repell- 
ing the  attack !  What  sort  of  understandings 
does  he  imagine  the  audience  to  be  composed 
of,  when  be  represents  an  expedition  and  attack 
of  this  sort  in  that  manner  ?  That  the  king's 
troops,  when  they  heard  the  alarm  guns  and 
were  attacked,  were  to  fly,  to  get  to  the  wall, 
and  drop  their  arms !  this  is  the  notion  of  mili- 
tary disposition  in  an  hostile  country  !  and  this 
ifl  the  law  that  the  learned  gentleman  has 
learned  from  the  State  Trials,  the  source  of  his 
readin^f!  and  which  he  has  set  forth  with  a 
dexterity,  and  a  species  of  umlerstanding,  and 
a  sort  of  eloquence,  which  is  peculiar  to  him. 
And  I  must  say  now,  it  is  more  than  1  ever 
beard  before.  .If  I  had  the  honour  of  a  con- 
yersation  with  him  nine  years  ago,  1  had  forgot 
it.  I  did  not  take  notice  of  the  conver- 
sation perhaps  enough  to  retain  it.  I  had 
still  less  an  idea  that  his  abilities  were  so  con- 
spicuous. But  this  species  of  eloquence  I  take 
to  be  peculiar  to  himself;  as  it  could  not  have 
been  delivered  by  a  counsel ;  it  would  have 
been  absolutely  impossible  by  a  counsel  used 
to  practice ;  it  would  have  been  impossible  to 
a  counsel,  used  to  feel  the  weight  of  his  argu- 
neots,  used  to  feel  the  ridicule  of  applying 
such  kind  of  arguments  as  these,  and  deterred 
by  that  means  from  doing  it.  No  'counsel 
would  have  thought  himself  warranted  to  do 
this.  He  wouki  not  have  had  conceit  enough 
to  think  his  own  understanding  so  superior  to 
all  that  beard  him,  as  to  suppose  be  could 
pasasuch  a  proposition  upon  his  auditory,  that 
the  conduct  of  an  army,  in  an  hostile  country, 
was  to  be  like  the  case  of  a  man  indicted  for 
murder  to  fly  to  the  wall,  for  fear  they  should 
do  some  mischief!  This  is  the  sort  of  defence 
be  bas  thought  fit  to  make  upon  this  subject  -, 
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and  it  gives  me  a  ground  for  saying,  that,  if  I 
WAS  short  in  applying  the  charges  of  the  infor- 
mation as  1  should  have  done,  it  is  now  oom« 
pletely  applied. 

All  that  part  of  the  defence  which  went 
perfectly  wide  and  foreign  to  all  practical  appli- 
cation to  the  case,  1  will  now  entirely  drop. 
At  the  same  time  I  cannot  do  it  without  making'  . 
this  observation  ;  that,'whateyer  be  the  degree 
of  veracity  claimed  by  and  due  to  that  gen- 
tleman, in  the  particular  words  that  he  thinks 
proper  to  impute  to  the  various  people  whose 
words  he  has  thought  fit  to  quote ;  as  far  as 
my  memory  goes  of  the  transactions  which  I 
do  remember  ;  as  far  as  conjecture  goes  with 
regard  to  those  I  have  not  a  perfect  memory 
of;  1  believe,  that  this  failing  at  least  belongs 
to  his  representation  of  them :  that  taking,  as 
he  has  done,  particular  passages,  for  the  saka 
of  remembering  them  to  the  disadvantage  of 
the  speaker,  he  has  stripped  them  of  their  con- 
text, lie  has  therefore  made  it  impossible  to 
recollect  the  whole,  in  order  to  see  whether 
they  would,  or  not,  turn  out  such  nonsense  as 
he  nas  imputed  to  those  several  speakers.  It 
may  be  true,  for  auglit  1  can  tell  ;  though  if 
any  body  had  asked  me,  whether  1  ever  spoks 
upon  that  subject  he  mentions  in  the  House  ef 
Commons,  1  should  have  said  no,  directly  $ 
tor  I  believe  1  did  not.  I  believe  Mr.  Oliver 
will  not  say,  that  he  bmuirht  any  such  idle 
message  as  that  to  me.  I  should  have  treated 
it  with  ridicule.  I  have  no  objection  to  coo- 
verse  with  Mr.  Oliver  upon  any  subject  he 
thinks  proper.  He  does  me  honour  by  it. 
But  if  he  had  brought  me  such  a  message  from 
a  person  in  .Mr.  Home's  situation,  respecting 
my  conduct  in  parliament,  a  little  laughing  at 
the  message  ■  he  must  have  excused.  But  ho 
does  not  say  he  brought  roe  such  a  message, 
i  don't  know  that  1  bore  any  part  in  that  de* 
bate.  But  he  says,  he  took  down  some  words ; 
and  that  1  said,  it  was  a  Gothic  custom.  If  I 
got  up  to  make  a  speech  upon  a  proposition  of 
law  of  that  magnitude  and  extent,  .of  such  a 
variety  of  reading  that  that  proposition  was 
open  to,  and  contented  myself  with  sitting  down^ 
and  saying,  it  was  a  Gothic  custom ;  1  should 
not  have  had  any  pretensions  to  the  ear  of  that 
House.  If  I  made  any  discourse  about  it ; 
which  I  suppose  I  did,  as  he  sa^s  I  did  ;  I 
suppose  it  is  as  idle,  as  foolish  a  kind  of  speech 
as  it  is  possible  for  any  man  to  make.  J  should 
not  wonder  if  I  was  refused  all  audience  there 
in  all  times  to  come,  provided  my  speeches 
were  just  those  which  1  have  had  the  — (not 
misfortune,  for  I  think  it  very  natural)  as  1  hava 
heard  to-day.  Other  people  have  shared  ex- 
actly the  same  fate.  Is.  it  a  fair  thing,  witb 
respect  to  any  judge,  with  respect  to  any  court 
of  justice  P  Is  it  a  fair  Ihini^  to  state  one  fif« 
tieth  part  of  a  cause  depending  before  them 
with  an  observation  which  the  other  forty-nina 
parts  would  never  have  justified  upon  it  i  Is  it 
the  part  of  a  good  citizen,  of  a  man  that  reve- 
rences the  laws  of  his  country,  of  a  man  that 
wishts  any  thing  but  anarcby  to  riaain  a  cotio* 


Digitized  by 


Googl( 


751] 


17  GEORGE  IIL 


ProeeecUngi  againH  John  Home^ 


[753 


try?  It  it  the  part  of  a  good  citiaseo  to  treat 
Goorts  of  justice  ia  that  manoer,  with  respect 
to  cases  died  from  their  decision  in  the  way  in 
which  those  were  cited  ?  I  iDeDtioo  them  ooly 
m  the  way  ef  •hservingi  that:  for,  to  be  sore, 
it  was  perfectly  impertioent  to  any  ^Oestion  de- 
pending  before  you ;  and  unless  it  had  been 
equally  so  with  respect  to  the  cases  themselves, 
1  should  not  liaTC  given  you  the  trouble  of  a 
ain^le  word  upon  that  There  was  one  thing 
which  fell,  which  gave  me  some  little  sslonish- 
ment  to  hear,  and  which  1  remember  well.  I 
don't  take  notes,  but  I  have  a  pretty  geneval 
veroembrance  of  things  delivered  by  me.  I 
,take  myself  to  have  stated  to  you  in  the  outset 
the  very  same  doctrine  of  intention,  ^hy, 
who  doubts  hot  that  the  intention  cnnatitutes 
the  criminality  of  every  charge  of  every  denp* 
inioation  and  kind  ?  But  the  extreme  ridicole 
of  the  thing  ia,  the  talking  of  that  doctrine  upon 
an  oocasion  like  this!  See  what  it  is.  The 
words  are,  that  the  American  subjects  for  meri- 
torious considerations  upon  their  part,  and  for 
those  considerations  only,  were  inhumanly  mur- 
dered at  Lexington  and  Concord,  in  the  province 
of  Massacbusets  Ba^.  Nobody  can  doubt  in 
the  world,  but  that  imputing  inhuman  murder 
.  to  the  conduct  of  those  troops,  is  abuse !  I  aup- 
pose  he  did  not  mean  it  as  flattery,  to  extol 
them,  to  deliver  them  down  to  posterity  (if 
such  paragraphs  as  these  had  any  chance  of 
reaching  down  to  posterity)  to  deliver  them 
down  to  posleritv  in  terms  of  heroism !  He 
meant  to  abuse  them  :  the  words  themselves 
are  abuse.  Then,  I  say,  where  words  of  direct, 
unqualified,  indubitable  abuse  are  printed  con- 
cerning any  man  alive ;  that  the  very  circsro- 
BteBce  of  printinc'  calumny  ooocemiog  a  man, 
carries  along  wim  it  an  intention  to  alHise  him. 
Why  it  is  nonsenae  lo  doubt  it.  One  may 
spin  words  till  one  hHwa  the  meaning  of  a  sen- 
tence, and  the  first  words  that  are  used  in  that 
•entence ;  but  it  is  nonsense  to  den;jr  when  yon 
use  direct  abuse ;  when  you  revile  them  in 
the  very  attempt  to  justify  the  charge ;  and 
•gain  use  terms  of  abiihe ;  that  those  terms  of 
abuse  don't  prove  intention  of  abuse :  prmk 
fasie^  at  least,  they  will.  If  a  man  is  called  a 
rascal,  has  he  any  doubt  whether  the  man  that 
called  him  so  means  to  abuse  him  or  not  ?  Why 
that  is  pleying  with  words  in  a  aioot  ridlcnloiia 
manner.  And  these  are  the  kind  of  words  that 
are  now  called  in  qoeation  {  and  a  jury  are  told, 
that  where  a  libeller  caliraMiiates  another  with 
the  imputation  of  a  capital  erime,  that  calumny 
carries  along  with  it  a -nniof  of  his  intention  to 
calumniate.  That  is'  the  dreadfid  proposition 
which  is  to  prove  an  intention  In  overturn  all 
tlie  liberties  of  this  cotmtry !  I  wish  those  who 
talk  about  their  liberties,  would  be  pleased  a 
Tittle  to  have  a  small  regard  for  the  liberties 
•f  others.  The  man  that  robs  upon  the 
highway?  while  he  is  unapprehended,  is  the 
ivMst  of  all  human  creatures:  but  the  men 
whom  be  attacks,  whom  he  plunders, 
whom  he  terrifies,  these  are  not  free  as  long 
an  th^ara  under  his  d4HBiiiioa  and  power. 


The  man  that  dashes  liheb  ahoci  hm  npsni 
every  one  he  is  pleased  lo  call  bia  enemy,  is 
the  freest  of  all  agents ;  but  thuae  that  he  in- 
flicts deep  injury  upon,  are  they  fireeP  And  is 
it  talking  with  common  aense  to  aay  it  means 
the  liberty  of  doing  wrong  ?  of  attacking  per- 
sonal property,  reputation,  or  what  I  pleaae« 
witliout  being  controuled  ?  Is  that  what  yo« 
call  freedom  ?  It  is  a  definition  of  freedom  that 
I  never  expected  to  hear ;  and  which  can,  1  am 
sure,  do  no  good  to  any  cause  upon  the  side  of 
which  it  is  advanced,  before  any  one  gentleaMUi 
of  common  aense!  That  I  call  no  freedom. 

With  rcgsrd  to  the  rest,  what  can  one  argue 
it  more?  Why,  yes,  -it  seems  one  may  ;  be* 
cause  if  you  will  scan  the  construction  of  these 
words  well,  they  will  not  amount  to  a  libeL 
Not  amount  to  a  libel  I  it  seemed  to  me  a  verv 
hardy  proposition  when  it  was  first  of  all  stated, 
that  calling  a  number  of  men  nwrderers  was 
not  a  libel.  No,  ssya  he.  It  is  not  a  libel. 
Observe,  I  called  it  under-writ,  it  is  writ  be- 
yond common  sense,  instead  of  below  it,  which 
was  the  first  apprehension  I  had  of  the  thing. 
For,  he  says,  non  comlai  thai  there  were  any  per- 
aons  of  that  description !  non  amitut  that  there 
were  anv  widows,  orphans,  or  parents !— non 
caniiai  that  there  were  any  beloved  AtAericaa 
fellow^subjecta— and  I  believe  more  about  that 
last  than  any  thing  else ;  for  I  do  not  believe 
that  enr  love  lo  our  American  fellow-subjects 
was  that  mlmg  principle  that  governed  thia 
publication.— <«  Who,  faithful  to  the  character 
of  Englishmen,"—  (that  may  be  true,  for  aoght 
I  know)  •«  preferring  death  to  alavery ,  were,  for 
that  reason  only,  inhumanly  murdered  by  the 
king's  troops.*'  Nan  eomtai  whether  there 
were  or  were  not  any  king's  troops !  It  hap- 
pens unluckily  in  the  hist  part  of  the  sentence. 
It  it  asserted  that  there  were :  for  the  aentence 
runs—"  who,  fiuthfol  to  the  character  of 
Englishmen,  preferring' death  to  slavery,  were, 
for  that  reason  only,  inhumanly  murdered  by 
the  king's  troops :"  so  that  if  assertion  was  n^ 
oessary,  there  ia  an  assertion  for  you.  But, 
however,  how  can  any  body  trifle  so  much  with 
his  own  mderstanding,  or  with  the  nodersland- 
ings  of  othtfra,  aa  to  suppose  that,  if  it  had  been 
without  an  aasertioB,  auppoae  it  had  been  a 
question,— why  did  the  king's  troops  murdiX' 
our  American  fellow*snb)ects  f-*why  would 
not  that  convey  a  libel  just  as  much  ?  Are  there 
any  necessary^  forms  oV  words  that  compose  a 
libel  ?  I  think  it  fair  to  say,  that  that  was  given 
up.  It  was  used  more  to  shew  the  skill  of  the 
adveraary  than  to  the  merits  of  the  question. 

But,'  it  seems,  that  a  soldier  may  commit 
murder:  aye,  to  be  sure,  so  may  anv  other 
man  alive.  There  is  no  question  at  all  about 
that ;  but  if  any  man  is  supposed  to  have  com- 
milcd  miifder,  he  ought  to  be  tried.  If  any 
man  is  ehar^ed  with  having  committed  murder 
(otherwise  than  in  a  legal  course)  be  is  caloffl- 
niated ;  he  is  libelled :  and  that  is  all  that  I 
have  to  contend  before  you.  But  it  is  a  litfle 
doubted,  whether  this  reUites  to  the  cmpley* 
mciit  of  the  Jung's  troops!  I  must  admit  that 
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Ibal  dottfafk  VM  ilarted  a  Kitle  before  the  ex- 
jplenalioB  of  one  of  the  wiliiesKi  cmme :  and  I 
aoppow,  if  that  had  been  in  the  contemplatioD 
•f  the  learned  gentleman  when  he  spoke,  he 
would  not  hate  raited  that  as«  matter  of  doubt ; 
becaufCy  aa  il  standa  now,  it  eeemt  a  ?ery  plain 
propoation  (both  upon  the  efidence  and  the 
reaeoQ  of  the  thing)  that  it  waa  to  applied,  and 
meant  to  be  ao  applied.    Then  he  informa  you, 
that  1  hare  used  a  number  of  worde,  and  he 
gara  yoa  a  list  of  them.«^l  wondered  to  find 
the  words  that  1  had  used  in  a  written  speech, 
brought  in  so  many  folumes  into  the  court  to 
be  uied  again  here.     But,  it  seems,  this  is 
a  coUeetion  of  all  the  words  I  ever  used  in  my 
Jife;   and  he  sits  down  in  his  chamber  (the 
place  he  is  most  used  to  sit  in)  collecting  ail 
these  woKdik  and  then  comes  here  with  a  cri- 
ticism opon  them.    Now  1  have  not  the  least 
inclination  ta  derogate  from  that  learned  gen- 
tiemaa's  talents  as  a  critic :  and  if  the  food  of 
auch  poor  language  as  mine  will  serre  the 
gentleman  to  employ  himself  upon,  he  is 
quite  at   liberty  to  do  it  upon  this  or  any 
other  occasion,  whenever  he  thinks  proper  to 
employ  himself  quite   so   innocently.     The 
words,  in  substance,  1  will  maintain.    1  really 
did  not^ believe  that  the  gentleman  who  .had 
written  tliat  paragraph,  would  have  undertaken 
to  defend.it  just  in  the  way  in  which  he  baa 
done  to-day.    I  thought  that,  instead  of  quib- 
bling npoB  the  force  of  it,  that  be  would  have 
advanced  a  great  deal  more  boldly  to  it  than  he 
did  i  at  least  in  the  outset  of  the  speech  to-day : 
and,  in  the  hitter  part  of  his  speech,  he  so  far 
justified  what  1  foretold  in  my  own  mind  opon 
the  subject,  that,  I  think,  he  has  proved  to  a 
demonstration  (if  that  were  an  essential  part  of 
thecase^  that  his  true  reason  for  writing  that, 
waa  to  defy  the  laws  of  the  country ;  for  so  I 
atated  it.    I  atated  it  that  there  was  no  affee- 
talion  of  jdiscoasing  any  subject ;   tliat  there 
was  no  pretence  or  colour  even  of  reasoning 
upon  any  aubject ;    under  the  mask  of  which 
many  others  have  thought  proper  to  cloak 
theoMelves,  when  they  wish  to  write  malig- 
nantly.     But  there  was  not  even  an  affecta- 
tion of  that;  hut  a  blunt  way  of  bolting  out 
•o  much  calumov,  without  qualifying  it  iu  any 
way  in  the  world,  or  making  it  appear  any 
thing  more  than  that  which  1  stated  it  to  be ; 
-—an  attempt  to  defy  justice. — Either  prosecute 
tbia,  or  never  prosecute  again  as  long  as  you 
live,  is  the  true  language  of  this  advertise- 
ment. 

What  is  the  rest  of  his  defence ?  It  consists 
in  abosing  me;  the  judge;  the  jory;  the 
Crown-o6se  ;  the  law  as  it  now  stands;  the 
counsel  that  appeared  for  the  printers  who 
were  convicted  of  the  same  crime  before,  be- 
caose  they  did  not  do  enuush  and  act  to  his 
mind ;  and  the  solicitor  of  the  Treasury !  That 
is  the  nature  of  the  defence  made  in  this  cause ! 
1  have  chosen  to  separate  it  from  the  case,  and 
yat  I  believe  I  shall  be  forgiven  if  I  say  a  few 
words  upon  the  rest  of  the  subject.  The 
learned  gentleman  thinks  proper  to  state  to 
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vou  that  tliisis  a  prosecution  of  two  years  old ; 
because  the  offence  was  committed  on  the- 
9tb  of  June  1775,  and  because  you  are  now 
trying  it  in  July  1777.    Now  if  he  could  have 
made  any  thing  of  the  observation,  it  wonld 
have  been  jnst  as  handsome  to  himself  (it  ia 
nothing  to  me,  for  1  despise  all  those  things) 
it  would  have  been  as  handsome  to  himself,  if 
he  had  thought  proper  to  state  the  facts  pre- 
cisely ss  they  were.     This  information  waa 
filed  in  Michaelmas  term  J 776;   and  it  waa 
not  my  fault,  hot  his  fault,  that  it  was  not 
brought  on  to  trial  ni  the  Hilary  term  follow- 
ing.   i}ut  still  there  is  between  the  9th  of  June 
1775  and  Michaelmas  1776,  sometime,  though 
not  two  years ;   a  year  and  something  more. 
Then  he  complains  that  I  tfanngbt  proper  to 
file  my  information  against  the  printers  first, 
although  I  might  have  applied  to  those  printera 
in  order  to  have  obtained  evidence  against  bim» 
In  the  first  place,  I  have  made  it  a  rule  to  my- 
self not  to  apply  to  any  printers,  in  any  other 
way  than  by  charging  tnem  for  their  delin- 
quency, and  bringing  them  before  a  jury  to  be 
tried.     T|)at  is  the  application  that  I  make, 
and  always  will  make  to  the  printer  of  a  libel. 
In  the  second  phice,  if  I  had  thought  proper  to 
apply,  as  he  calls  it,  to  the  printer,  I  might 
have  had  a  fictitious  conversation  put  upon 
me,  in  order  to  prove  that  I  had  practised  with 
them  to  get  Mr.  Hurne  delivesed  up.    Now  in 
the  third  place,  it  is  a  matter  of  perfect  indif- 
ference to  me  whether  1  prosecute  the  printer 
or  the  author.    And  1  will  tell  you  why.     My 
notion  with  regard  to  authors  are,  that  most 
of  them  are  generated  by  printers;    at  least 
more  authors  are  produced  by  printers  than 
printers  by  authors;    and  if  the  press  waa 
never  to  go  till  the  good  sense  of  some  author 
set  it  to  work,  it  would  prevent  a  great  deal  of 
the  groaning  of  the  press  upon  publications 
and  aubjeats  much  too  frivolous  to  be  regretted 
if  they  were  lost ;  and  I  believe  authors  have 
grown  more  from  the  press,  than  the  press  hat 
grown  from  authorship.-    If  I  stop  the  publi- 
cation of  libels,  I  think  I  do  an  essential  good 
to  the  country.     1  know  if  they  are  printed 
and  published  ostensibly,  where  to  apply  to 
stop  them :   hot  I  never  did,  nor  ever  will  stop 
them  by  applying  to  the  printers.    He  has  ex- 
plained, by  examining  the  printera  themselves, 
that  no  such  application  was  made  to  them. 
I  cannot  state  exactly  upon  memory  the  time 
when  1* commenced  this  prosecution.    1  sup- 
pose it  must  have  been  about  the  time  when 
the  others  were  tried.     If  so,  the  consequence 
is,  that  the  Michaelmas  term  following,  in  con- 
sequence of  that  application,  was  the  very  first 
time  that  1  could  file  an  information  at  all.     i 
was  told  when  the  printers  were  tried  here. 
Why  do  not  you  resort  to  Mr.  Home? — You 
are  afraid  of  Mr.  Home.      To  be  sure,  there 
was  some  reason.      If  I  had  known  that  I 
should  have  been  obliged  to  hear  so  much  elo- 
quence !    especially  to  have  the  trouble  of  re- 
plying to  it ;   it  wonld  Itave  been  a  prospect  I 
should  not  have  liked.    But  I  believei  I  shoolA 
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.  fmyt  waded  ibrongli  all  UmI.  praipect,  if  Ibad 
beeo  ^f  er  to  nucb  apfMrized  of  it  before.  Aod 
wbim  Mr.  Horoe  wm  di^doted  lo  be  the  atH 
thor,  I  oertainly  abpnld  bate  prosecuted  bim. 
Bat  before  be  made  tbal  disdoeure,  wbat  1 
said  ii  trae;  tbat  be  defied  tbe  lawa  ef  bit 
couotry  under  tbe  screen  of  the  printers.  And 
be  bas  proved  bimself  tbat  be  irae  not  to  be 
disclosed  witboat  a  prosecution.  He  gave  no 
.  autboritv  to  tbe  pnoters  to  go  to  tbe  solicitor 
of  tbe  lYeasury,  and  mfcke  a  disclosure  of  bins : 
or,  if  be  did,  tbey  made  no  sucb  disclosure. 
And  jet  tbis  manner  -of  delaying  tbe  cause  is 
one  of  tbe  grounds  upon  wbicb  be  bas  tbou^bt 
proper  to  treat  me  j.ust  in  tbe  manner  in  wbich 
be  did.  Now  I  would  beg  you  a  little  to  re- 
collect bow  tbat  part  of  tbe  conversation  arose, 
wben  tbe  learned  gentleman  spoke  witbont 
iMok ;  wben  be  spoke  at  first,  and  bad  not  bis 
words  80  well  measured  as  tbe  well-timed  la- 
bour of  bis  doeet  ensUsa  bim  to  measure  bis 
words  upon  paper :  be  certsinly  took  tbe  free- 
dom of  cbaiging  me  of  using  all  mesne,  rigbt 
or  wrong,  foul  or  fair,  in  order  to  get  a  coofi^- 
tion. 

Well,  wbat  b  tbe  next  artlde  of  bis  ha- 
rangue? I  am  reproacbed  for  bsving  boosted 
of  the  integrity  of  my  character,  becanse  I  de- 
nied tbe  truth  of  a  false  and  impertinent  charge; 
because  it  is  neither  true  nor  pertinenl,  that 
ever  I  had  empbyed  mysdf  hi  the  way  in 
which  I  am  so  represented  to  have  employed 
mysdf.  And  what  is  tbe  boast  upon  tbat  P  It 
IS  a  f  efy  high  one ;  for  I  called  upon  bim  to 
name  his  instances.  Tbat  was  my  1)oast !  and 
mnooence,  when  it  is  able  to  call  upon  iu  re- 
viler  to  name  his  instances,  does  soake  a  proud 
ind  magnificent  boMt  8o  far  i  boasted.  Wdl, 
when  filled  upon,  what  are  tbe  instances? 
Tbe  fint  is,  that  I  prosecute  before  a  special 
jury.  That  in  a  prosecution  wbicb  I  (the  ser- 
vant of  the  public)  think  proper  (tor  reasons  of 
pnblk  weight  and  inlportance)  to  produce,  I 
^ish  to  bafo  men  of  tbe  first  character,  of  tbe 
first  situation,  men  of  the  highest  aod  most  ap- 
l^roved  booour,  my  judges  I  tbat  is  tbe  first  ar- 
ticle in  wbicb  the  opprobrium  is  to  be  justified 
9f  my  using  all  means,  fi>ul  or  fair,  in  order  to 
t^btain  a  conviction !  In  this  be  bas  all  tbe  ad- 
vantage tb^t  an  accuser  csn  possibly  have: .  I 
confess  the  whole  charge.  It  is  my  desire  to 
have  alt  my  ections  so  tried ;  it  is  n)y  desire, 
and  I  will,  whenever  I  can,  obtain  a  tribanal  of 
that  sort;  wbich  (from  the  great  dexterity 
and  wisdom  of  eloquence)  is  looked  upon  to  be 
the  best  topic  (before  them)  to  condemn  me  for 
resorting  to !  Tbis  is  another  matter  he  would 
have  been  totally  deprived  of,  if  be  bad  snbmit- 
t(e«l,  ss  tbose  poor  printers  £d,  to  be  defended 
by  counsel.  Tbey  would  never  have  thought 
or  abusing  tbe  Attorney  General  (before  a  spe- 
cial jury)  only  because  he  thought  proper  to 
lay  his  cause  before  tbat  jury!  Itisasinga- 
br  way  to  take  those  topics  wbicb  go  beyond 
the  ability  or  practice  of  any  conned  whatever! 

Tben  tbe  next  attack  is  upon  tbe  poor  mas- 
tiKoftheCcowa-oflkc,  sir  James  Bttuow.    1 


do  not  believe  tbat  tfaere«xistehi  thb  werM  n 
man  of  more  iofiexiUe  integrity  than-sir  Jnoan 
Burrow.  J  never  beard  him  charged  »  soy  life 
withany  tbing  like  opprobrium. .  1  know  perlaet- 
ly  well  that  if  I  were  to  apply  to  «rJame»  Bor- 
row, in  order  lo  get  any  pertiedbtf  saanBer 
of  striking  a  jury,  either  in  London  or  Mid- 
dlesex, tbst  bo  woold  set  bimsdf,  for  the  whole 
evening  after,  to  contrive  bow  he  could  beM 
crosa  tbe  purpose  of  that  application.  I  kno^ 
be  wouki,  I  know  bim  very  wdl,  I  am  sure  he 
ia  a  very  honest  man ;  aod  I  am  sure  I  sbeahl 
fare  edrosedingly  ill,  if  i  was  to  attempt  lo 
make  any  such  application.  None  soch  iseitf- 
rated.  But  it  k  said,  that  tbe  eohdter  of  tSo 
Treasury  desired  sir  Jsmes  to  lake  this  part;  lo 
take  two  spedd  jurjrmea  out  of  ew^  leaf; 
giving  tbis  resson  for  it,  because  the  bodumight 
be  made  up ;  and  tbat  if  it  was  once  known  to 
be  tbe  practice  of  nr  James  to  begin  in  the  mid* 
die,  or  the  end,  or  any  part,  they  might  be  made 
up  by  the  address  of  the  officer,  so  as  to  get 
a  particular  set  of  men  for  a  jury.  I  will  ialm 
it  as  eaid  by  tbe  gentleman :  tlie  solidtor  pivu 
posed  tbat  there  might  be  taken  two  oat  of 
erery  leaf,  which  wodd  produce  tbe  ftiresl 
collection  of  tbe  jury  in  tbe  broadest  manner, 
and  out  of  the  greatest  number  and  variety  of 
names  and  people.  So  far  1  tbuk  nothing 
unfair  in  the  aolicitor's  spplication:  and  I  do 
not  know,  I  protect  to  God,  at  thb  very  mo* 
ment,  what  earthly  reason  sir  James  Bmnow 
could  have  to  refuse  tbst,  except  tbe  one  which 
I  strongly  suspect  him  of,  namdyi  that  one  " 
that  it  was  desired  by  the  sdwitor  for  the 
crown :— for  if  he  apprehended  that  it  would 
give  the  digbtest  ground  Ibr  suspicion  by  tak« 
mg  anjr  one  article  of  conduct  whatever,  he  is 
very  nice,  I  know,  and  very  obstinate;  and  I 
am  sure,  notbiog  would  bind  bim  more  sovdy 
to  refuse  to  take  a  jury  in  tbat,  which  appears 
to  me  to  be  tbe  moot  impartial  way ;  elionger 
and  quicker  than  an  application  on  the  port  of 
the  sdidtor  of  the  Treasury .  That  ia  net  dl  ; 
bat  tbe  sherifls  of  London  are  abased :  tbe  ja« 
rors  are  named  merchants,  who  are  net  eel 
Why,  dot  make  up  tbat  book?  Istbatoneof 
my  crimes?  Tbe  sherifls  of  London  make  It 
up.  When  it  is  returned  to  tbe  Crown-office^ 
the  nsmes  are  taken  out  of  it,  in  tbe  most  im- 
partial manner ;  and  the  wbde  stale  of  Ihaft* 
mstead  of  loading  me  or  any  one  concerned 
with  tbe  digbtest  calumny,  w  tbe  fdlest  ac- 
qubtd  tbat  cooklbehad!  It  does  aotthero- 
fore  rdste  to  any  one  concerned  in  this  proe^ 
cntion.  Tben  I  am  wrong  m  another  thing  ; 
for  under  ail  bad  odministratioae,  there  is  no* 
thing  so  rife  at  prosecutions  for  libels  I  I  shonid 
be  glad  to  know  m  tbe  abstract  (without  refer* 
ring  to  tbose  documents,  m>  many  oi  which  the 
learned  gentleman  produced  himodf )  In  Um 
dght  years  1  have  had  the  honour  of  being  At« 
tomey-Gcneral,  how  many  proeecotiona  for 
libels  have  been  brought  ?  1  wish  that  was  stat- 
ed, in  order  to  shew  tbe  monstrous  number  of 
prosecutions  for  libdsl  Tbey  are  not  so  nmny 
ul.oooUwishi  for  if  you  compaft  the  pro* 
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•toiaiBiw  with  tiM  daSy  MbKcatimit,  that  man 
thalhNikial  thow  poblication^  andaect  how 
rift  and  raafc  the  loaadal  k  vpon  all  erdcra  and 
dcaominaliQne  of  nsen,  npon  all  bianohei  of  the 
goreniment  and  the  atale,  aa  wett  aa  private 
that  mutt  look  at  them 
r  eye»  if  he  doee  not  eee 
eftheoeandelia  aneatdeil 
moro  than  the  UMsreamof  thepraeeeutionftr 
tbataeandal!  and  yet  thie  b  one  of  the  tonioa 
aboforwhiehlhavebeenabaeed!  Itismid 
alfo  thai  I  am  oerrapt  in  another  rmfeet,  be* 
caoee.I  eeodceeend  to  eonmUr  mytalf  aa  the 
avrantof  the  whole  piiUie«  and  w  liahleto  i«« 
cenreorderalimn  every  bnuieh  of  theUpela- 
'  The  argnmenti  that  one  heen  nmd  open 
oeemiono,  they  am  nrnde  only,  for  the 
at.  I  ehould  not  be  attomihed  if  from 
theaameqoarter  I  had  heerd  it  wae  one  of  the 
meet  anonarchhadionamettte  in  the  worlds  to  in- 
•iat  that  there  ie  any  pnblto  officer  who  wae  not 
under  the  ordeia  of  either  Honee  of  Parlia- 
ment I  alwaya  took  it  to  be  the  amnminff  of 
thoee  that  call  tbemwlvce  Wbigi  (for  went  of 
a  better  nieknanM)  what  I  hpld— that  ina  ftee 
etate  the  rrprmantrtivee  of  the  people  aemm- 
bled  in  parliament  am  a  eovereign  member  of 
thalatnie;  and  that  every  public  officer,  great 
or  email,  ia  amenable  to  them,  fiat  how 
aoBenehhi  to  them?  I  wJeh  that  had  been  a 
little  more  etatad.  Amenable  to  them  to  do 
wrongf  No  nmn  ought  to  be  amenable  to  the 
gmateetand  the  pcondcet  body  of  tarn  what- 
ever to  do  wrong.  1  have  not  been  to  amen- 
able: for  in  thorn  imtanoea  in  which  1  have 
tlioimht  it  woold  be  wrong  to  protecnte,  1  have 
atatid  it  to  the  Honee,  and  the  Honee  bae  for- 
borne the  proeecntion  npon  my  repfcmatation. 
Thathaa  been  the  conduct  which  I  haveheM 
upon  the  ocearion;  andacondoat  which,  if  I 
leitaoned  ftr  it  (in  anjr  place  where  it 
be  pertinent),  I  ehoidd  be  retj  glad  to 
aa  account  of  that  conduct.  But,  mya 
thegentieaMB  (whhaetram  peculiar  lo him* 
aelO,  will  you  aubnul  to  be  aworn  in  order  t» 
beMamkiedbynM?— Towhatr  Y«,8ir;  to 
any  oneftct  which  can  be  alleged  in  your  de- 
fence, 1  will  eubmit  to  be  aworn  to  the  truth  of 
iU  But  will  yon  enbmit  to  be  ewom  in  or- 
der to  andergo  impertinent  queetkine  about  the 
motinqp  and  eicpe  of  your  conduct  from  time 
to  time,  euch  aa  f  ahill  think  proper  to  put  to 
yon? 

Gentiemen,  I  put  myaelf  npon  your  good 
aepee  I  I  put  OMaelf  (for  the  qomtieii  waa  not 
meant  for  yon)  I  put  myself  upon  the  candour 
and  the  good  acnieof  the  andieace,  that  1  waa 
impcrttacntly  treated  in  the  proposal ;  and  that 
I  alhoakl  have  been  ridicuhNiato  haveaobmitted 
lo  that  proposal !  I  spoke  to  aome  pereoDa  about 
it  (wheae  authority  1  am  not  permuted  to  die  to 
you)  who  concurred  in  opinion  with  me :  but  I 
t  and  I  pot  ilto  tne  nuad  of  every  gen- 
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whether  I  did  not  act  right  in  that 
matter.  To  have  refuaed  him  justice  wodld 
have  heen  a  havd.and  improper  meaanre;  I 
dUnetNfiMHhat.  Tonmae  to 


pertinent  queathma,  1  did  refiiae  it  $  and  I  ap- 
peal  to  the  candour  and  good  aenee  of  thie  ao-^ 
dienoe  that  1  did  right  to  refuae  it ;  and  it  would 
have  been  ridiculoua  to  have  done  otherwile. 

Theee  are  the  topica  which,  aa  for  aa  1  catf 
rreolleet,  have  beea  producied  againat  me. 
With  regard  to  the  rat,  the  geatleman  informa 
yoo,  that  the  lawaa  it  ataada  ia  full  of  a  great 
variety  of  hardahlpe.  1  don't  know  that  system 
of  law  under  heaven  which  may  not  be  per- 
verted to  porpoaea  of  hardship.  I  dont  know 
any  Aing  ao  perfectly  ridicukina  aa  to  argue 
from  the  poaaitaity  of  the  corruption  of  a  good 
thing  to  ita  wortbfcasnem.  In  order  to  make 
any  thing  of  that,  he  abonid  have  goae  the 
length  not  only  of  atating  what  might  have 
been  done,  but  what  waa  done ;  otberwiae  yon 
majF  ait  and  hear  that  gloriona  conatitntion 
(which  I  have  known  ao  many  able  and  eto* 
quent  writera  and  apeak^  extol  in  the  hi^beat 
terms  to  the  akim)  you  may  ail  and  h^ar  it  re- 
viled from  one  end  to  the  other:  not  for  the 
mischief  that  it  actoally  doee;  not  for  tbe  ine- 
quality in  point  of  juatioe  that  it  actoally  ad- 
miniatem;  but  which  it  naigbt!  But  let  him 
prove  that  there  is  any  thing  ia  my  conduct  of 
tbb  prosecution  that  deservee  those  epitheta 
with  which  be  charged  it,  and  I  must  submit 
to  be  covered  with  fhem.  But  that  will  not 
make  an  iota  of  difference  in  your  verdict. 
What  does  it  sigaifV  m  you  (who  sit  to  con- 
sider whether  this  be  a  true  or  a  folse  charge) 
that  it  comm  at  this  time  or  at  any  other  f  The 
gentleman  taxes  me  with  folly  in  aaying,  that 
if  it  were  a  crime  in  1775,  it  muat  be  ^  in 
J777 !  I  ahoold  hold  U  to  be  the  utmost  folly 
to  eay  ot^wiae.  If  there  were  aoy  imioper 
practicea  with  regard  to  the  prosecution,  it 
might  be  a  reason  of  objection  to  those  who 
proeecute ;  but  with  regard  to  the  mere  quea- 
tion  to  be  pot  to  tbe  jury— is  he  guilty  in  man- 
ner and  form P— it  is  absolutely  nothing;  i| 
would  be  folly  to  assert  it 

I  have  now  stated  to  you  the  progfrem  of 
thie  bnainem,  referring  to  hie  own  witneasca 
for  the  truth  of  that  progreaa;  and  I  trusty 
that  upon  that  reprveeniation,  1  ahall  not  be 
fbnadto  have  roiaconduoted  myself  even  in  tbe 
course  of  this  prosecution.  1  have  gone  very 
much  out  of  my  way,  and  very  contrary  to  the 
turn  of  my  temper,  when  I  have  embarked  ao 
far  in  a  defence  of  myaelf  at  all;  but  when 
fade  are  etated,  I  thought  it  necessary  to  re- 
sute  end  exphiin  these  foots.  Beyond  that,  let 
general  aad  tooae  reflectioBs  take  what  place 
ttiey  please.  I  pot  myeelf  upon  mv  poblio 
conduct  for  my  juatilication,  without  boasting 
of  that  conduct  either  one  way  Or  the  ether. 
If  1  am  wrong  in  that  coaduct,  let  it  condemn 
me:  if  I  am  right  in  that  conduct,  let  it  ap- 
prove me.  it  la  upon  that  only  that  I  deaira 
to  reat  it;  without  boasting  or  without  dis- 
olaimingt  either  on  one  aide  or  the  other,  I 
will  say  ao  more  upon  that  aubjeet,  but  refer 
it  lo  yoo  to  determine  what  ought  to  be  dona 


a  charge  thua  elated,  and  thus  indnetri- 
oualy  pmvad  opoa  the  part  of  the  defendant,  if 
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*  ^Dy  proof  h«d  been  wanting  to  oopiHMi  it  upon 
the  pari  of  the  prosecutor. 

Lord  Mansfield.    Gentleinen  of  the  jury,  if 
ever  there  waa  a  ijueatioo,  the  true  merim  of 


serrationa mifffit  bave  before;  yeliiow«  opon 
bia  efideiiee,  yon  see  bow  itetaods!  The  uvt- 
bappy  reaiataooe  to  tbe  le^ialatife  aathority  of 
this  kingiloan  by  maiiy  of  oar  ieUownMbjeeia  ia 
America,  is  too  eaJamitoiis  aa  erent  doI  to  be 
which  lay  ia  a  fery. narrow  compass,  it  is  tbe  :  iupressed  upon  all  yoor  minds;  all  the  itepa 
present.  This  ia  an  information  aHaiast  the!  leadings  to  it  are  of  the  anoBtnoiveraal  notoriety. 
defeodaDt  i'or  writjiigand  eompoiing,  and  print-  |  The  legialetnre  of  this  ktn|(dam  bate  avowed  ' 
ing  and  publisbiog,  or  osusiog^  to  be  printed .  that  the  Americans  rebelled,  becaoae  they ' 
and  publisbed,  that  is,  for  being  the  author  and  |  wanted  to  shake  off  tbe  sovereigtit^  of  this 
publisher  of  a  paper,  which  the  infomnstion  j  kin|ndom;   thev  profess  only  to  tiring  them 


obarget  as.  a  seditious  lUiel.  If  it  be  a  seditious 
libel  in  its  own  nature^  there  is  no  justification 
attempted :  why  then  there  are  but  two  points 
for  you  to  satisfy  yourself  es  in,  in  order  to  the 
forming  of  yoar  verdict. 

Did  be  compose  and  publish;  that  ir,  was 
he  the  author  and  publisher  of  it?  Upon  this 
occasion*  that  is  enfh-ely  out  of  the  case;  for  it 
is  admitted.  As  to  tbe  excuse  of  ignoraace,  or 
being  imposed  upon  (which  is  a  topic  in  the 
case  of  printers  and  others)  it  is  out  of  this 
case,  because  it  is  avowed  to  be  done  delibe- 
rately ;  and  it  is  now  avowed,  and  tbe  contents 
of  it.  Why  then  there  remains  nothing  more 
but  that  which .  reading  the  paper  must  enable 
you  to  form  a  judgment  upon,  superior  to  all 
the  arguments  in  the  ,world ;  and  that  is, 

•  Is  ihe  sense  of  this  paper  that  arraignment 
of  the  government,  and  the  employment  of  tbe 
troops,  upon  tbe  occasion  of  liPXington  men- 
tioned in  that  psper?  Rewl!  Von  will  form 
tlie  conclusion  yonrselves.  What  is  it P  Why 
it  is  this:  that  our  beloved  American  fellow- 
aubjfota— (therefore  innocent  men)^in  rebel- 
lion  against  the  state.  They  iare  our  fellow, 
subjects;  but  noi.so  absolutely  beloved  with- 
out exceptiou  !  Beloved  to  many  purpo*ses :  be- 
loved to  be  reclaimed :  beloved  to  be  forgiven : 
beloved  to  have. good  donetotliem:  but  not 
beloved  sd  aato  be  abetted  in  their  rebellion  !— 
and  therefore  that  certainly  conveys  an  idea 
that  they  are  jannceot.  But  farther  it  says, 
that  they  were  inhumanly  murdered  at  Lex- 
ington by  the  king's  troops,  merely  on  account 
of  their  acting  like  Englishmen,  and  preferring 
liberty  to  slavery !  The  infbrmslion  charges 
the  libel  to  relate  to  the  kiog^s  government  and 
the  empbyment  of  his  troops.  UeSd  it,  and 
see  whether  it  does  relate  to  them.  If  it  does, 
what  is  tbe  emplc»yi7«eot  they  are  ortlered  upon  P 
what  is  the  employment  that  they  execute  P 
To  murder,  tbe  pa  per  says,  inaotSent  jMiljects ; 
bccanse  they  act  like  Englishmen,  and  prefer 
liberty  to  slavery  !  Why  tlien,  wbaft  are  they 
who  gave  the  orders  ?  what  are  tliey  who  exe- 
cute them?  Draw. the  conoluKion.  It  don't 
stand  upon  argumeut.  If  any  man  danes  to 
giro  orders  to  murder  a  subjeot,  or  to  execute 
tliose  orders,  or  to  oaoke  any  subject  a  slave, 
he  is  as  high  a  criminal  as  can  exist  in  this 
sUte.  Evidenoe  has  been  examined,aiid  (thongh 
unusual)  I  was  very  desinius  every  thing  of- 
fered should  be  heard  ;  and  you  have  bad  Mr. 
Gonhl  examined :   and  whatever  doubt  there 

^  might  be  with  regard  to  the  occasion  of  hosti- 
liticaat  Leziogtoii;  whatever  freight  tbo  o^- 


back  to  be  snbjecta,  and  to  quell  rebellion : 
troops  are  empluyed,  mone^  is  expended  npoo 
this  ground ;  that  the  cake  is  here^-  between  a  - 
just  government  and  rebellioin  aubjects ;  for  a  ' 
just  nnd  a  good  porposoi  for  the  benefit  of  the 
whole.  If!  donH  mistake,  tbe  .first  hoaitltties  • 
that  are  committed— (though  many  steps  on  ' 
both  sides  leading  to  them  existed  before)—  ' 
but,  if  I  do  not  mistake,  tbe  first  boattlitfa»s  are 
thoae  committed  upon  the  19th  of  April,  1775. 
If  some  soldiers,  without  authority,  hsd  got  in  - 
a  drunken  fray,  and  murder  badf  ensued,  and 
that  this  paper  could  relate  to  that,  it^wouM  be 
quite  a  difieient  thing  from  the  charge  in  tbe 
information;  became  it  is  diavged  ao  a  aedi- 
tious  libel,  tending  to  diaquiet  tbe  minds  of  the 
people.  Now  what  evidence  baa  Mr.  Gould 
given  P  Why,  he  says,  that  he  was  sent  with 
a  part  of  the  king's  tmo^s,  Jiy  the  orders  of 
general  Gage,  the  ffovemor  xnf  tbe  provhioe, 
the  commander  of  the  king's  troope ;  that  when 
they  began  their  march  (which  was  abont  two 
or  three  in  the  morning)  ho  heard  (1  think  be 
says  he  heard)  a  continual  firing  nt^  alarm  can- 
non, which  is  a  signal,  at  certain  distances, 
used  In  America  to  raise  the  country ;  and  that 
they  heard  as  soon  as  they  began  their  march ; 
and  from  .thence  they  concluded  that  the  pro- 
vincials were  marohing  to  attack  them.  When 
they  came  within  sight  of  tbern^  they  feond 
them  armed,  in  bodies  of  troops  armed.  This 
waa  not  a  siated  time  of  peace  when,  tbcr  king's 
troops,  under  the  authority  of  the  governor,  f^o 
fi-omone  part  to  another;  to  have  hodies  of 
men,  in  military  array,  armed,  and  signala 
fired !  but  this  they  found.  And  he  says,  he 
cannot  tell  himself';  but  to  a  question  asked 
him,  he  says,  he  heard  tlte  prnvtneials  elwrged 
our  troops;  He  says  in  bis  afiidavif,  which 
he  has  likewise  sworn  to,  and  which  you«iiay- 
compare,  that  he  saw,  on  their  arrival,  be  saw 
a  body  of  provincial  troops  armed,  to  the  num- 
ber of  abont  60  or  70  men :  •**  ok  our  arrival 
they  dispersed,  and  sOon  after  firmg  began; 
but  which  party  fireil  first  I  caiumt.  exactly 
say."  And  then,  towards  tbe  latter  part  of  the 
affidavit,  lie  says,  "  tlie  provincist  troops  re* 
turned,  to  the  number  of  about  three  or  lo«r 
hundred.  We  drew  up  on  tbe  Cdaoord  side  of 
tbe  bridge.  Tbe  provmcuils  came  down  upon 
us ;  upon  whioh  we  engaged,  and  gave^tbem 
tbe  first  fire."  And  says  be,  «« thts  waa  the 
first  engai^ement  after  the  one  at  Lifariugteo. 
A  ooncinued  firing  from  both  parttea  IsMed  th* 
whole  day.  I  myself  was  wounded  at  tbe  at* 
taokof  the  hndger  and  am  notr  tntlad.wilb 
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great  faumanit  j  u  a  prifoner."  Now  from  tbifl 
accoont  yoa  see,  that  they  had  erected  in  effect 
their  atandards ;  each  haa  their  troops  in  battle 
array ;  they  were  ready  to  fights  Who  (from 
tbii  erideocc)  fired  first,  he  caooot  tell ;  that 
is,  ori^oally  the  first.  He  heard  that  the  pro- 
^iDciak  charged ;  bat  whether  the  one  or  the 
^her  fired  first,  he  cantfot  tell ;  when  the  two 
bodies  ware  in  the  field,  each  expecting  the 
other  <o  attack.  This  is  the  account  given  by 
the  defendaot's  witness :  that  it  was  the  king's 
troops,  by  order  of  the  commander  and  the  go- 
vernment, that  were  engaged  in  this  fray,  in 
which  those  li?es  were  lost !  Then  if  there  is 
nolbiiig  particular,  but  it  is  a  consequence  of 
the  general  dispute,  of  the  cause  of  this  most 
lamentable  and  unhappy  war,  no  good  man 
bat  most  kmeht  it,  and  wish  them  reclaimed. 
If  it  IB  barely  the  consequence  of  that  which 
has  led  to  further  hostiliiies  since,  you  will  read 
this  paper,  and  judge  for  yourself es.  You 
will  judge  whether  itconreys  a  harmless,  in- 
nocent proposition  for  the  good  and  welfare  of 
this  kingdom,  the  support  of  the  legislatire 
go?ernment,  and  the  king's  authority  according 
"  to  law ;  or  whether  it  is  not  denying  the  go- 
Ternment  and  leffislative  authority  of  England, 
and  justifying  Uie  Americans;  arerring  thai 
they  are  totally  innocent ;  that  they  only  de- 
sire not  to  be  alaves ;  oat  disputing  to  be  sub- 
jects, 1>ut  tliey  desire  only  not  to  be  slaves ;  and 
that  the  use  that  is  made  of  the  king's  troops 
upon  this  occasion  (for  you  will  carry  your 
mind  back  to'  the  time  when  this  psper  was 
wrote)  was  to  redace  them  to  alarery.  And  if 
it  waa  intended  to  convey  that  meaning,  there 
can  be  little  doubt  whether  that  is  an  arraign- 
meat  of  the  government  and  of  the  troops  em- 
ployed by  tiiem  or  not.  Hot  that  is  a  matter 
for  yoor  judgment  You  will  judge  of  the 
ineaaiog  of  it ;  you  will  judge  of  the  subject 
to  which  it  b  applied,  and  connect  them  toge- 
ther ;  and*  if  it  is  a  criminal  arraignment  of 
these  troops,  acting  under  the  orders  of  the 
officera  employed  by  the  gavamment  of  this 
cooDtry,  to  charge  them  with  murdering  in- 
nocent aolyects,  because  they  would  not  be 
alavea,  you  wiU  find  your  verdtctone  way :  but 
if  yoa  are  af  optqioD  that  the  contest  is  to  re- 
duce inooeent  subjeda  to  slawry ,  and  that  they 
"were  aH  murdered  (like  the  cases  of  undoubted 
murders,  of  Glenoo,  and  twenty  other  mas* 
nacres  that  might  be  narosif)  why  then  you 
may  fimn  a  different  conelosion,  wi(h  regard  to 
the  meaning  and  appRcatAan  of  this  paper. 

Without  giving  yott  any  veaion,  you  will 
easily  gneaa  wliy  1  pass  over  a  great  deal  that 
bos  bMn  said,  that  ought  net  to  have  been 
aaid:  but  there  is  one  tbnig  that  is  illative 
to  the  anbjeet,  and  therefore  it  ought  to  be  said : 
that  was,'a  doobt  (upon  one  of  th^  former  trials 
upon* the  printers)  that  occurred  to  th«  jury,  in 
which  they  had  a  difference  of  opinion ;  and 
they  agreed  to  come  in  and  leave  it  to  my  i )e- 
cision.  I  had  told  them  (as  I  told  you)  that 
one  of  the  pointa  fo>  guide  yoor  verdict  was, 
whether  yoa  understood  the  neanuig  of  the 


-writing  to  be  as  charged  by  the  information. 
One  of  them  understood,  or  doubted,  whe- 
ther (this  was  in  the  case,  yon  see,  of  a 
printer,  of  a  third  person)  whether  actual  proof 
of  a  seditious  intention  (distinct  from  the  in- 
ference from  the  act  itself)  was  necessary  to 
be  proved.  The  other  thought  that  a  seditious 
intent  was  by  law  to  be  inferred  from  the  sedi- 
tious set;  and  they  came  in  and  proposed  their 
doubts.  And  I  told  them  what  i  tell  you  (and 
what  1  believe  never  was  doubled,  and  what 
was  not  questioned  upon  that  occasion,  though  I 
desired  they  would  move  the  coort  npon  it, 
if  they  had  any  doubt)  that  it  is  not  necessary 
to  prove  an'acttoal  intent,  which  is  the  private 
operstion  of  a  man's  mind  ;  but  a  jury  were 
to  exercise  their  judgment  from  the  nature  of 
the  act,  as  to  the  intent  with  which  it  is  done.* 
As,  if  a  man  writes  and  publishes  a  seditious 
libel,  a  libel  that  hss  a  seditious  tendency,  that 
is  a  ground  to  a  jury  from  whence  to  infer— 
(when  it  is  without  any  justification,  without 
any  excuse)— that  is  a  ground  from  whence  to 
infer  a  seditious  intent.  Just  as  if  a  man 
murders  another  without  any  justification  of 
that  act,  it  is  a  sufficient  ^ound  for  the  jury  to 
infer  that  he  did  it  maliciously.  That  answer 
was  given  to  thejury. 

Gentlemen,  here  1  conclude  every  thing  I 
shall  trouble  you  with,  by  way  of  charge,  be- 
cause yon  will  exercise  your  judgment,  as  I 
have  said  before,  upon  the  paper  and  the  infor- 
mation, by  reading  them,  which  you  msy  have  ' 
to  carry  out  with  you.  But  merely  for  the 
sake  of  the  audience,  as  something  has  been 
so  much  mentioned  in  the  cause  (for  I  don't 
give  you  any  reason  for  taking  no  notice  of 
sny  tiling  out  of  it)  I  think  proncr  to  state  it  ' 
in  so  particular  a  manoer,  that  when  you  come 
to  see  it  misrepresented,  you  may  all  of  yoa 
remember  what  it  is,  sad  what  it  was,  and 
upon  what  ground  it  passed ;  and  that  is,  with 
regard  to  the  Attorney  General's  Reply.  Yoa 
see,  as  the  case  is,  it  is  entirely  out  of  this 
cause :  for  the  defendant  has  called  witnesses ; 
and  I  thought  it  right  that  he  should  know  it 
early,  that  he  might  not  abstain  from  calling 
witnesses  to  avoid  the  reply,  and  id  that  manner 
be  surprised.  Now  1  will  tell  you  what  I  take 
tn  be  the  practice  with  regard  to  that  matter. 
The  nature  of  a  reply  is  tile  plaintifTs  answer 
to  hew  matter  advanced  by  the  defendant.  The 
plaintiff  knows  his  own  case ;  he  knows  his 
own  witnesses ;  he  opens  it ;  he  observes  unon 
his  witnesses ;  and  he  draws  such  conclusions 
from' them  as  he  thinks  proper,  to  persuade  a 
jury  to  encrease  the  damages.  The  defendant, 
if  he  only  makes  observations  upon  the  same 
evidence,  and  only  draws  conclusions  from  the 
same  evidence  to  the  jury,  to  lessen  the  da- 
mages ;  why  there,  there  is  nothing  n^w,  there 
is  no  new  matter  at  all :    and  by  the  practice, 

*  This  seems  to  be  aomewhat  ineoBsistent 
with  what  lord  Mansfield  laid  down  to  be  the 
law  when  delivering  the  judgment  of  the  Ceuil 
inWoodfaU'fCaie* 
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fcvr  the  expedition  of  boniieie  in  civil  eauMS, 
and  IP  prosectttiong  in  the  name  of  the  kiogf, 
with  common  iDformerSy  the  practice  ia,  •  that 
they  don't  reply  where  that  is  the  caae.  But, 
notirithsUDdioff  that,  if  the  defendant  was  te 
atart  a  point  of  law,  the  other  must  be  heard. 
If  he  was  to  throw  out  to  the  jury,  to  catch 
and  40  surprise  them,  allegationa  of  fact  which 
he  called  no  witnesses  to  proTO— you  recollect 
liow  many  millions  of  facta  you  ha?e  had  urged 
to-day,  for  which  no  witnesses  were  called — 
(how  many  extrinsic  to  the  cause)— there  the 
counsel  for  the  plaintiff  may  set  the  jury  rigrht,and 
ley  them  out  of  the  cause,  and  shew  that  they 
are  absolutely  irrelcTantand  immaterial.  But, 
in  solemn  trials,  in  sUte  prosecutions,  where 
the  Attorney  General  attends,  I  nef  er  knew  it 
denied  but  that  he  had  a  rig^bt  to  reply  .*  I  was 
many  years  solicitor- general :    I  waa  attorney 

Knerat :  1  have  known  it  often,  where  nothing 
s  been  said  for  the  defendant  that  they 
thought  called  for  a  reply.  |  never  knew  it 
deuied  to  the  attorney  general,  where  ha  in- 
aiatpd  upon  beiog  heard  in  reply :  and  I  be- 
lieve the  present  Attorney  General  has  replied 
aeveral  times.  This  is  so  moch  the  law  of  the 
land,  that  (if  my  memory  does  not  fail  me)  in 
the  roost  solemn  cases  (and  aa  1  speak  from 
memory  only,  if  there  should  be  any  alio  in  it, 
Ihope  I  shall  be  excused)  and,  to  the  best  of 
my  memory  in  the  trial  of  my  lord  Byron  (if 
any  gentleman  can  correct  me,  I  shall  be  very 
ffUd  to  be  corrected— I  dare  say  there  are  aome 
Eere  that  were  of  coonsel  in  that  cause)  in  the 
trial  of  lord  Byrop,t  who  called  no  witnesses, 
no  evidence,  the  Attorney  General  replied. 
The  House  of  Commons,  aa  the  public  prose- 
cutor for  the  nation,  insist  upon  it  aa  an  abso- 
'  lute  right,  that  tbe^  are  to  reply.  It  ia  a  great 
while  ago ;  bat,  if  my  memory  does  not  fail 
me,  I  tbmk  I  replied  Ipr  the  House  of  Com- 
mons upon  the  trial  of  lord  Lovat,)  though 
be  called  no  evidence.  1  .apeak  from  memory, 
it  is  many,  vears  back ;  and  therefore  if  1  am 
misUken.  1  do  it  with  that  reserve  ^nd  qualifi- 
cation to  be  set  right— This  has  nothing  at  all 
to  do  with  the  cause ;  but  it  at  least  ezplaina, 
to  those  who  want  to  nndetatand  it,  the  light 
in.  which  I  aee  that  matter,  and  the  ground 
upon  which  I  determined  it. 


Proeeedufgi  t^aiuH  John  Home^ 
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*  8o  in  Dr.  Henaey'a  Caae;  altbongb  the 
prisoner  bad  given  no  evidence  at  all,  yet  Yorke 
■olicitor  general,  on  the  part  of  the  crown,  waa 
beard  in  reply  to  the  mattera  which. had  been 
alleged  in  defeno^  of  the  priaonf  r.  See  voL 
19,  p.  1342. 

tSo  in  lord  Wintoim>  4»se ;  thoqgb  the  pri  • 
•oner  called  no  witnesses,  the  managerit  for  the 
Commpnf  replied.  See  vol^  15,  pp.,  8^4»  c< 
sey.  . 

t  See  the  report  of.it  in  ^bia  ,CoUei?ti^,, 
▼ol.  19,  p.  1178;  by  which  it  appears  (bat  lord 
Byron  called  no  witneasea  nor  eviden0e,.bat 
mor^ver  that,  the  AtloM»^y ,  General  .did  no< 

I  See  it  in  this  Cotlecfiooi  t9U  ifl«  pi^A9Q. . 


[The  Jury  withdrew  about  five  Vdock,  and 
returned  into  court  about  half  an  .hoar  after 
six;  and  gave  in  their  verdict,  that  the  deto* 
dant  waa  Guilty.] 


FURTHEA  PftOGBKDIHGfl  OW  THS  TbIAI. 

ov  John  HaBNBi  Esq.  upon  an 
Ikvormation  filkd  Ex  Officio 
BT  BIS  Majsstt's  Attcwnst  Gs* 

NERAL,     TOR     A     LlBEt,     IN     THE 

Court     of     Kino's-Bbncb,     oh 
.   Wrdnbsdatthb  19th  and  Mon- 
day  THB   24th    of    November, 

1777*  [P.UBU8HEO  BY  THB  Db« 
FENDANT,      FROM     Mr.     GuRNBY's 

Shorx-hand  Notes.] 
ITedflSirfey,  No9€tiAer  19,  1777. 
The  Attorney  General  moved  for  judgment 
against  Mr.  Home. 

Lord  Uamfi€id.  Ja  the  defendaBi  here  r 

Mr.  Daniel,  the  defendant's  attornej,  an- 
swered, that  he  was. 

The  Informatioii  waa  read  by  ovder  of  the 
Court. 


Mr.  JBome.  My  lorda,  with  great  soba 
and  respect  toyour  lordshipa.  Mid  in  Ml 
denoeand  pecurity  of  protection  by  the  Kawa  nf 
nf  countrv,  I  preaame  to  offer  to  year  loid- 
ahipathat  1  am  not,  upon  tUaiaforaaatioB,  n 
pnmeroltiect  for  the  judgOMstof  thia  OMfft. 
Aifd,  my  lorda,  I  cannot  mention  what  I  kav« 
to  say  in  arrest  of  the  judgment  whieh  Mr.  At* 
tomey-General  haa  prayed  againal  me,  withaut 
first  acknowledging  the  obligationa  vbioh  I 
have,  and  the tbanu  vbifih  1  ow«,  ton^ |irn« 
seGUtor,nnd  to  my . judges  for,  my  loidiw  it  an  s 
to  tbemy  and  to  the  argomenta  whieh  they  «Ba^ 
in  Arder  to  obiUun  a  veediet  fh>m  the  jury,  it  ia  le 
them  that  I  am  indebird  for  that  ai|^maBft 
which  most  prevent  the  jndgmaDa.  At  the 
same  time,  my  lords,,  it  ia  bat  jnaliea  inme  te 
declare,  that  whatever  iU-lb«ndeddaahla  miglMp. 
at  the  iMginning  of  the  trial,  have  iMihoanid  in 
my  miiA  eoeoeraieg  any  peiMDal.csMnitY. 
hoatility,  or  pr^udioe  tewasdame,  hefiHetbe 
cloaeof  the  ttnai  they  warn  all  entirel|i  aieeadt 
forennHl^,my  lardB»  ia  net  e  anyJBe.and  em^i 
leas,  but  ap  aeliire  and  eorieotf  naieoiple, 
prowming^men  to  aegleet  aching  wbieliieejF 
tend  Co  piediioe  the  desised  naiaobiaf.  And 
your lordahlpa,  I  am  feraaaded,  wittaee raaeor 
to  believe  with  me,  that,  ao  far  frqai  anjF  wi- 


conMiM»i  .dilinpseee  .hevieg  bera  •  need  _ 
me,  neither  my  pveaeeuior,  nei;  aiy  judge, . 
my  jury  had  ever.ea^Battek  ea  once  .eaat  .an  eyw  ■ 
over  Aheiinfofaaatleehceogbtegeiaat.  bm^  tec 
your  lordshipawill  Inataetfjr  pemitei  bv  \o9km 
ingettbt^rspord,  that  leoaoet  thaaian  ehaifed 
withadoftorMM^  >  ! 
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My  lordi,  wbeii  fini  f  nw  the  chftr^  In 
the  mfbnnttioD,  I  tboogiit  of  it  the  same  which 
I  BOW  offier  to  your  kwdebips ;  and  tberefoit, 
fcurittg  oething  Imt  the  hiittention  of  the  jory, 
the  greater  part  of  my  deftnce  eonaisted  or  mo« 
Ima  praaaed  upon  the  jury  for  their  attentioD : 
•ad  when  1  hoped  I  had  aecarad  that  point  (the 
only  fiiYonr,  aa  I  then  dectared  to  them,  which 
'I  had  toreqileiQ  i  then  proceeded  to  ahew  that 
there  waa  not  any  crime  m  that  which  waa  al- 
leged againat  me;  keeping  my  eyea  alwaya 
fixed  npoo  that  with  which  alone  I  had  to  do, 
namely,  the  chaige  in  the  information  ;  and  I 
deatrrd  the  jury  to  take  the  information  oot  of 
ooort  with  them. 

But,  my  lorda,  when  1  heard  the  reply  of  Mr. 
Attorney  •General,  and  the  address  of  the  Judge 
to  the  iory,  1  waa  no  longer  at  a  lose  to  ooder- 
•Und  how  it  happened  that  I  could  not  see  In 
the  charge  against  me  that  criminal  matter 
which  they  imagined  it  to  contain:  for,  my 
lords,  I  then  heard,  for  the  first  time,  that  there 
was  an  Insurrection  or  rebellion  in  the  colony 
of  Maasaebuaet'a-Bay ;  that  ceruin  persons — 
and  these  persons  denominated  king's  troops — 
were  employed  by  hii  majesty  and  by  the  go- 
vernment for  the  purpose  of  quelling  that  in- 
aorreotion  or  rebellion^  that  in  this  their  em- 
ployment and  service  an  engagement  ensued 
between  the  aaid  rebels  or  insurgents  and  the 
aaid  king's  troops  so  employed;  that  in  thia 
cngagemeut  certain  of  the  said  insurgents  or 
rabeb  were  slain  by  the  said  king's  troops ;  and 
that  my  adveftisement  and  the  charge  of  mur- 
der, aaid  to  be  contained  in  it,  related  to  the  said 
insorgenu  or  rebels  so  slain  by  the  said  king's 
troops  so  employed. 

And,  my  lords,  the  jndgedid  very  fkiriy,  and 
very  planly  and  precisely,  and  in  express  words 
ahew  to  the  jury,  that  on  these  circumstances 
did  depend  the  whole  criminality  of  the  charge 
agsinat  me. 

Now,  my  lords,  though  the  jnry  did,  through 
want  of  attention,  fi>rgt^  to  consider  that 
these  dreumstaneea  were  neither  prored  nor 
charged;  your  lordahips,  I  am  sore,  who  are 
to  look  to  nothing  but  to  the  record  Itself;  your 
lordships,  1  am  sure,  will  not  fiul  to  consider, 
lliat  no  indietmeot  or  tnfinrmation  can  be  cured 
or  made  good  by  any  implication,  arirument, 
aoppoaed  notoriety,  or  intendment  whatever. 
Nothing  can  be  assumed  or  intended  sgatnst 
me,  hot  what  is  expressed  in  the  record  itself. 
If  tfierefore  in  the  whole  range  of  possible  oo- 
cnrrences  there  can  any  one  be  ima^rined  in 
which  it  would  not  be  criminal  to  say  that  the 
king'a  troopa  (no  technical  term,  my  lords, 
Irotrfycaarr ,— fiocks—  com  paoies —  ev<te  deser- 
turs  may  be  comprehended  under  that  term) — 
if  therefore  any  one  possible  occurrence  can 
be  imagined  (and  I  suppose  there  ere  a  great 
arany,  the  judge  who  tried  me  helped  me  to 
aome,  nbove  twenty)— if  any  one  can  be  ima- 
gined, in  which  it  would  not  be  criminal  to  say 
that  the  khig's  troops  hare  committed  murder, 
then  your  lordahips  cannot,  upon  this  infbrma- 
tiBBy  piocced  to  judgment ;  because  the  infor- 

fi 


mation  wants  those  necessary  averments,  which 
dannot  by  any  means  be  intended.  For  your 
lordships  will  find,  by  looking  at  the  record, 
that  in  each  of  the  vanous  counts  which  this  in- 
fbrmatioti  oonlaina,  it  is  simply  averred,  that  I 
did  write  and  print  and  publish,  and  cause  and 
proenre  to  be  written  and  printed  and  published, 
to  the  tenor  and  effect  fbllowing. 

Your  lordships  will  therefore  be  pleased  to 
examine  the  leeord ;  and  I  have  not  the 
amalleat  doubt  that  your  lordships  will  do  me 
that  justice  which  my  jury,  through  want  fX 
attention,  did  not. 

Attorney  O^Heral  My  lord,  if  I  under- 
atand  the  effect  of  this  motion,  it  is,  that  thh 
matter  of  the  information,  as  charged,  does  not 
state  a  crime.  That  indeed  is  the  necessary 
form  of  the  objection  to  be  made  in  this  stage  of 
the  business ;  for,  in  this  stage  of  the  business 
every  thing  is  to  be  taken  to  be  solemnly  true 
which  that  information  has  stated  as  essential 
to  the  constitution  of  the  crime,  and  which  the 
lurv  conaequently  have  found.  Now,  my  lord. 
It  la  said,  that  nothing  ia  to  be  assumed  but 
what  appears  upon  the  record ;  and  that  the  in- 
formation wants  some  averments.  I  was  very 
attentive  to  collect,  if  1  possibly  could,  what 
species  of  avermeut  it  was  that  the  informatiod 
Waa  sopposed  to  w&nt.  But  I  misssd  it,  if  it 
hss  been  stated  on  the  part  of  the  defendant. 
What  kind  of  averment  inserted  in  thia  infor- 
roatioA  wonld  have  supplied  it,  and  have  made 
it  a  perfect  description  of  the  crime  f  I  shall 
take  up  the  information  itself  to  shew,  in  the 
course  of  the  argument,  that  there  is  enough 
stated  in  it  to  make  the  crime.  The  informa- 
tion-does not  end,  aa  is  supposed  on  the  part  of 
the  defendant,  merely  in  tnese  wonls, — that  he 
had  **  written  and  published,  and  caused  and 
procured  to  be  written  and  published,  accord- 
ing to  the  tenor  and  effect  following."  The  in- 
Ibrmation  states  expressly  that  he  had — **  writ- 
ten and  published  a  certain  false,  wicked,  mali- 
cious, scandalous,  and  aeditious  libel  of  and 
concerning  his  majesty's  governroont  and  the 
eraployroeot  of  his  troOps,  according  to  the 
tenor  and  effect  following."  So  that  the  mat- 
ter found  by  the  jury,  and  upon  tvhich  your 
lordship  ia  either  to  pronounce  judgment,  or  to 
say  that,  atated  so  upon  the  record,  it  amounts 
to  no  crime  io  estimation  of  law,  is,  that  he  did 
write  that  false,  wicked,  malicious,  scandalous, 
and  seditious  libel  of  and  concerning  the  king'a 
government  and  the  employment  of  his  troopa. 

I  own  1  expected  that  he  would  hare  gone 
farther,  and  that  he  would  have  endeavoured  to 
prove  that  such  words  as  are  included  under 
the  tenor  and  effect  following,  delivered  in  writ- 
ing to  be  printed  and  published  concerning  the 
king's  government  and  concerning  the  employ- 
ment oT'bii  troops,  were,  in  themselves,  so  mani- 
festly innocent,  that  it  was  necessary  for  a  court 
of  justice,  upon  this  record,  to  say  that,  not- 
withstanding the  jury  has  found  a  libel  pub- 
lished according  to  the  tenor  and  effect  follow- 
ing, yet  there  is,  in  truths  no  libel. 
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Yonr  lordships  will  observe  what  it  is  that 
he  bad  said  coneemiog  the  kio^'s  ffOTemment, 
and  coaoerqiog  the  employtnent  of  his  troops ; 
that  <*  our  beloved  Amencan  fellow-subjects, 
fiiithfol  to  the  character  of  £o|^lishmeD,  pre- 
ferring death  to  slavery,  were,  tor  that  reason 
only,  inhumanly  murifered  by  the  king's  troops, 
at  or  near  Lexington  and  Concord  in  the  pro- 
vince of  Massacbuset's -Bay,  in  New  England, 
On  the  19lh  of  last  April."  This  therefore  is 
what  he  has  said  concerning  Ihe  government 
and  concerning  the  employment  of  the  troops ; 
that  they  were  to  commit  murder  upon  the 
king's  subjects,  only  because  they  were,  some- 
thing better  than  innocent,— meritorious,  in 
bein^  faithful  to  the  character  of  Englishmen, 
and  m  preferring  death  to  slavery.  If  it  be 
possible  to  state  that  these  words  (uttered  end 
applied  in  the  manner  in  which  this  record  ap- 
plies them,  to  the  public  government  of  the 
country,  and  the  employment  of  the  troops)  are 
innocent  words,  then  the  argument  might  have 
taken  some  foundation.  But  to  say  that  there 
is  any  want  of  averment  in  this— till  I  hear 
what  averment  could  have  made  this  charge 
more  plain,  more  distinct,  as  a  charge  of  murder 
upon  the  king's  subjects,  against  Uie  employ- 
ment of  the  troops,  against  a  national  exertion 
of  public  force ;  it  cannot,  in  roy  mind,  hy 
words  be  made  more  strict  and  plain  than  it 
now  stands  upon  the  record. 

The  effect  of  these  words  1  industriously 
•void  to  speak  of  now  :  the  degree  of  favour 
that  belongs  to  them  will  be  the  subject  of  far- 
ther discussion :  the  only  question  (hat  is  at 
present  before  the  court,  is  simply  this  ;  whe- 
ther the  libel,  as  stated  in  the  record,  does  or 
does  not  contain  sufficient  matter  of  slander. 

Reply. 

Mr.  Home.  I  should  be  very  happy,  my 
lords,  at  all  times  to  pay  to  Mr.  Attorney-Ge- 
neral all  those  compliments  which  are  person- 
ally and  officially  due  to  him ;  and  I  would  ra- 
ther have  risqued  the  chance  of  exposing  my- 
self, than  not  pay  to  him  the  compliment  of  a 
reply  ;  if  indeed  I  could  have  found  in  his  an- 
swer any  thing  to  which  even  the  appearance 
of  a  reply  could  be  given.  However,  1  will  do 
for  him  what  I  can. 

Mr.  Attorney-General  hss  said,  that  be  could 
not  discover  from  any  thing  which  1  had  ad- 
vanced, what  omitted  averments  were  sug- 
gested by  me  to  be  necessary  to  the  informa- 
tion. My  lords,  though  Mr.  Attorney- General 
may  have  missed  them,  your  lordships,  I  am 
sure,  did  hear  me  very  plainly  and  distinctly  : 
and  though  I  did  not  formally  say,  such  and 
such  averments  are  necessary  to  the  Id  forma- 
tion ;  yet  when  I  told  your  lordships,  that  in 
the  reply  of  the  Attorney-General,  and  in  the 
address  of  the  judge  to  the  jury,  1  then  heard, 
for  the  first  time,  that  there  was  a  rebellion  in 
Massacbuset's-Bay,  and  that  certain  persons 
were  employed  to  quell  that  rebellion  ;  your 
lordships,  I  am  sure,  and  the  whole  court  very 
well  undefstood^'tbat  thosa  were  the  avermenu 


which   were  oeoessary  to  the  informalion. 
And,  my  lords,  it  was  not  out  of  any  satirical 
inclination  that  I  imputed  the  omission  of  tboso 
averments  to  carelessness ;  I  bad  other  rea- 
sons.    For,  indeed,  I  know  very  well  (and 
upon  reflection  I  dare  say  your  lordships  will 
know  very  well)  why  those  averments  were 
omitted.    My  k>rds,  the  truth  is,  that  Mr.  At- 
torney -General  found  hiinself  between  Scylla 
snd  Charybdis.  Jf  he  inserted  these  averments, 
he  split  on  pne  side,  on  the  proof.    My  lords* 
the  advantages  are  very  numerous  and  great 
which  I  should  have  derived  from  those  aver- 
ments.   The  iuformation  would  have  been  de« 
stroyed,  for  want  of  proving  what  was  averred  ; 
therefore  be  did  not  chuse  to  aver  them.    By 
the  nature  of  his  answer  to  me,  I  am  persuaded 
he  was  aware  of  it :  and,  from  certain  intelli- 
gence, 1  knpw  that  there  was  a  consultation  on 
the  drawing  up  of  the  information  against  me. 
It  was  proposed  to  alter  the  information  ;   but 
having  obtained  verdicts  upon  the  other  infor- 
mations, it  was,  upon  consultation,  agreed  by 
the  learned  gentlemen,  the  king's  counsel,  that 
the  information  against  me  should  be  literally 
the  same.    1  know  it  from  certain  infortnation* 
which  I  obtained  without  the  least  treachery  in 
my  informants ;  for  the  gentlemen  who  caused 
me  to  know  it,  had  not,  in  what  they  said,  the 
least  notion  that  they  were  tellingme  any  thing* 
My  lords,  befure  I  beard  Mr.  Attorney-Ge- 
neral's answer,  1  was  a  little  apprehensive  that 
1  might  meet  with  some  difficulties.    I  was 
sure  I  ran  no  hazard  in  the  principle  of  my 
objection.    I  thought,  indeed,  that  1  might 
perhaps  be  puzzled  in  the  application  of  it,  by 
cases  of  law,  or  by  precedents  that  1  had  never 
before  beard  of.    Now,  my  lords,  though  Mr. 
Attorney  General  has  not  favoured  me  with 
any,  and  though  1  cannot  myself  give  you  an 
adjud^red  case ;  yet  yourJordships  will  forgive 
me,  unused  to  these  matters,  if  1  read  to  you 
the  opinion  of  a  learned  judge  in  a  matter 
exactly  similar  to  this.    It  is  in  the  case  of  lord 
Russell.    The  opinion  I  mean  is  that  of  Sir 
Robert  Atkins.     His  words  are  remarkably 
fortunate  for  me  ;  and  it  lieing  that  kind  of  law 
obvious  to  persons  who  pretend  to  understand 
no  more  than  what  common  sense  will  direct 
them  to,  I  did  happen  to  have  read  that  book 
long  ago.    I  beg  leave  to  read  some  little  of  it, 
because  it  literally  applies.    He  takes  notice  of 
that  part  of  the  indictment  where  it  is  averred 
agailost  lord  Russell,  tliat  he  was  at  a  consul- 
tation for  the  purpose  of  seizing  the  kin|^'s 
guards.    He  says,  *  guards'  [there  is  no  dif- 
ference between  guards  and  troops, — except 
indeed  that  troops  is  a  much  wider  word  than 
guards.    Troops !  we  say  a  troop  of  strolling 
players.] 

**The  guards— What  guards?  What,  or 
whom  does  the  law  understand  or  allow  to  be 
the  king's  guards,  for  the  preservation  of  his 
person  F  Whom  shall  the  court  that  tried  this 
noble  lord,  whom  shall  the  judges  of  the  law 
that  were  then  present,  and  upon  their  oaths, 
whom  shall  they  judge  or  legally  understand 
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hy  tlicie  ipiArdf  f  The?  never  retH  of  them  in 
all  tbeit  la# -books.  There  m  not  any  statate 
l«w  that  makes  the  least  ilietilion  of  any 
guards.  The  law  of  Enq^land  takes  no  notice 
•f  any  such  guards;  and  therefore  the  indict- 
ment is  uncertain  and  void.*'  He  savs,  **  the 
love  of  his  subjects  is,  next  under  God,  the  best 
|ruard  of  kings."  He  says,^**  The  very 
judgres  that  tried  this  noble  lord  were  the  kind's 
cnards,  and  the  kingdom's  g^uards,  and  tnb 
lord  Russell's  goard  against  all  erroneous  and 
imperfect  indictments  from  ail  false  evidence 
and  proof"— (What  immediately  follows  does 
DOt,  indeed,  apply  in  my  case)—**  from  all 
strains  of  wit  and  oratory "-^(there  has  been 
none  here,  my  lords) — "  misapplied  and  abused 
by  counsel.  It  had  been  fit  for  the  court  that 
tried  this  noble  lord  on  this  Indictment,  to  have 
•atislied  themselves  from  the  king's  counsel, 
what  was  meant  by  these  guards.  But  admit  the 
aeizing  and  destroying  of  those  who  are  now 
called  the  king's  life-guard,  had  been  the  guard 
intended  within  this  overt  fait,**  or  open  deed, 
(these,  my  lords,  are  the  aferments  wliich  are 
similar  to  those  that  I  propose^-these  are  the 
averments  which  Mr.  Attorney-Geueral  en- 
4|uired  after)  **  yet  (he  aays)  the  indictment 
should  have  set  forth,  that  de  facto  the  king 
had  chosen  a  certain  number  of  men  to  atteud 
upon  and  guard  his  person,  and  set  forth  where 
they  did  attend,  as  at  Whitehall,  or  the  Meuse, 
or  the  Savoy,  &c.  and  that  these  were  the 
guards  intended  by  the  indictment  to  be  seized 
and  destroyed  ;  that  by  this  setting  forth,  the 
court  might  have  taken  notice  judicially,  what 
and  who  were  meant :  but  to  seize  and  destroy 
the  king^s  guards,  and  not  shew  who  and  what 
is  meant,  makes  the  indictment  very  insuffi- 
cient."* My  lords,  Mr.  Attorney- General  (I 
bog  thecoort^  pardon,  I  shall  take  up.very  little 
of  their  time)  the  Attorney  General  says,  be  ex- 
pected I  should  have  said  that  the  matter  con- 
tained in  the  information  is  no  libel.  I  should 
perha{is  have  said  so,  if  libel  had  been  such  a 
technical  term  that  1  could  have  known  what 
it  meant :  and  if  it  was  such  a  definite  and 
technical  term,  then  perhaps  my  objection 
would  not  have  all  that  weight  with  jrou  which 
1  now  believe  it  will.  The  sending  of  a  wooden 
gonf  was  adjudged  by  this  court  to  be  a  libel. 
There  are  many  other  things  that  might  be 
adjudged  libels.  It  is  impossible  for  oie  to 
«ay  what  libel  means.  It  is  not  a  technical 
term  ;  and  perhaps  if  it  had  been,  the  Attorney- 
General  would  not  have  had  quite  so  much 
difficulty  to  make  this  information  good :  but 
not  being  a  technical  term,  it  makes  those  other 
averments  the  more  necessary. 

Mr.  Attorney  General  has  then  tried  to  help 
the  defibiency  of  the  averments  in  the  informa- 
tion by,  of  and  concerning—"  of  and  cnncem- 
ihg  his  majesty's  government  and  the  employ- 
ment of  his  troops."—!  believe  there  is  no 
crime  comprehended  in  *  of  and  concerning ;' 

«  See  vol.  9.  p.  730. 

t  Qu.  by  Ttttcknene  tolord  Orweli: 

VOL.  XX. 


for  it  may  be  of  atid  concerning  good,  as  welt 
as  bad.  The  word  ■  concerning'  means,  look- 
ing at  together ;  and  that  is  the  only,  and  the 
single  meaning  of  the  word  *  conreriiinir.'* 

Now,  my  lorda,  if  Mr.  Attorney  General 
should  succeed  in  this  his  prayer,  he  will  be  it 
very  fortunate,  though  not  a  very  reasonable 
gentleman. 

Mv  lords,  a  proof  of  all  those  matters  which 
should  have  been  averreil  (which  I  am  founded 
in  aayinsr  by  the  opinion  of  the  judge,  whp 
pressed  them  upon  thejury  as  motives  for  their 
verdict,  and  which  I  firmly  believe  he  would 
not  have  done,  if  he  had  not  believed  that  they 
were  contained  in  the  information)  a  proof,  my 
lords,  of  all  those  circumstances  was  supplied 
for  the  Attorney  General  by  the  judge  on  the 
trial ;  for  he  produced  no  evidence  of  them 
himself:  and  he  will  be  very  fortunate,  indeed; 
if  he  can  now  prevail  upon  the  Court  to  sujiply 
likewise  the  deticiencies  in  the  information. 

Lord  Mansfield,  Whatever  the  degree  of 
^ilt  may  be,  how  strongly  soever  it  may  haf ^ 
been  proved,  or  whatevOr  observations  ma^ 
have  arisen  m  this  case ;  yet  if  the  defendant 
has  a  legal  advantage  from  a  literal  flaw,  God 
forbid  that  he  should  not  have  (he  benefit  of  it. 
ft  is  most  certain,  that  at  the  trial  the  informa- 
tioh  was  considered  (o  be  words  spoke  of  and 
concerning  the  king's  government  and  his  em* 
ptoyment  of  his  troops  ;  that  is,  the  employ- 
ment of  the  troops  by  government.  Upon  that 
ground  the  defendant  called  a  witness,  Mr. 
Gould.  The  Attorney  General  rose  to  object 
to  him ;  but  it  was  very  clear  that  he  was  a 
proper  witness ;  and  he  acouiesced  immediate- 
ly, because  it  was  extremely  material  to  shevk 
what  the  subject- matter  was  to  which  the  libel 
related— if  it  was  the  employment  of  the  troops 
under  proper  authority  that  came  withiti  the 
charge  in  the  information.— Had  it  been  a  law- 
less fray  (which  I  believe  I  said  at  the  trial,) 
had  it  been  a  lawless  fr6y  it  would  not. 
Though  the  saying  so  might  have  been  a  libel 
of  theindividuars,  yet  it  would  not  have  been 
this  libel :  it  would  not  have  been  this  libel  of 
the  king'a  troops  employed  by  him.  Now  at 
first,  and  at  present,  it  seems  to  me,  that  **  of 
and  concerning  the  king's  government  and  the 
employment  of  his  troops,"  pins  it  down.  But . 
I  doubt  a  little  upon  it.  There  is  some  weight 
in  the  objection,  whether  in  the  fornix  of  draw- 
ing there  should  not  have  been  innuendoes.  Tn 
common  reason  and  understanding,  it  is  charg- 
ed ;  but  whether  technically  charged  or  not,  I 
do  not  know ;  and  therefore  as  to  this^  point, 
without  prejudice  we  will  take  some  time  to 
consider  of  it ;  to  see  v^hether  precedents  caa 
be  found  which  reqnite  this  technical  scrupa- 

*  In  m^^intenance  of  this  argument,  Mr. 
Home  published  his  *  Letter  to  Mr.  Dunning 
on  the  English  particle,'  (as  to  which,  see  Bos- 
well's  Life  of  Dr.  Johnson,  vol.  3,  p.  878,  8va 
edition)  the  contents  of  which  be  afterwards 
incorporated  Soto  chapters  6,  7,  and  8,  of  the 
Bcvtft  tm^MrrVt 
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Jouty  OTer  and  abofe  that  certaiotjr  which  is 
sofficient'to  e?ery  reader:  and  we  will  go  oo 
with  the  rest,  de  bene  esse,  as  we  could  not  pro- 
vouoce  judgment  upou  it  now,  and  will  con- 
sider of  it  till  be  comes  up  again,  if  we  6ttd 
sufficient  to  satisfy  us  to  over-rule  the  ob- 
jection. 

[Lord  Mansfield  then  read  his  notes  of  the 
efidence  gif en  upon  the  trial  as  follows.] 

Lord  Mansfield,  This  is  an  information  filed 
by  the  Attorney  General  against  John  Home ; 
and  it  was  for  publishing  the  advertisements 
that  have  been  read  from  the  information. 

Thomas  Wilson  proved  the  advertisements 
in  question,  the  manuscripts,  to  be  the  hand  of 
Home ;  end  Henry  Sampson  Woodfall,  he 
published  the  advertisements.  He  swears 
that  the  defendant  gave  him  a  paper  the  7th  of 
June,  to  publish  in  his  own  and  send  to  the 
other  wers ;  and  that  the  defendant  paid  the 
fees.  Then  be  produced  two  advertisements 
to  publish.  The  defendant  cross-examined 
bim,  and  be  assented  to  the  question  of  the 
ci;oss-ezsmination,  by  saying,  **  By  your  de- 
sire I  inserted  these  advcrtisemento,  and  pub- 
lished them  as  your  act  and  deed.  You  never 
desired  to  be  screened ;  but  you  desired  to  be 
given  np.  You  said,  they  should  not  want  full 
evidence."  William  Woodfall  proved  likewise 
a  paper  given  bim  by  the  defendant  to  be  in- 
serted in  The  London  Packet  and  Morning 
Chronicle ;  which  were  the  advertisements  in 
the  record.  Therefore,  upon  the  fact  of  print- 
ing and  publishing  there  is  no  doubt  at  all. 

The  defendant  called  a  witness  to  prove,  that 
really,  and  in  truth  there  was  a  subscription, 
and  that  the  money  was  actually  raised ;  and 
he  likewise  called  William  Lacev,  who  proved 
that  100/.  was  paid  to  him,  and  by  him  remit- 
ted to  Dr.  Franklin :  that  was  100/.  and  no 
more.  And  then  the  defendant  called  Thoroton 
Gould.  And  he  said,  that  at  Lexington,  on  the 
19ih  of  April  1775,  he  was  a  subaltern  officer. 
He  was  ordered  there  by  the  adjutant  of  ge- 
neral Gage,  the  commander  in  chief  of  his 
insjesty's  troops,  and  governor  of  the  province : 
and  he,  together  with  the  other  troops,  set  out ; 
and  between  two  and  three  in  the  morning  he 
was  taken  prisoner:  thut  he  heard  the  provin- 
cials charged  our  troops.-r**  We  found  them 
armed.  We  supposed  they  were  marching  to 
attack  us,  from  a  continual  firing  of  alarm  can- 
non, earlv  in  the  morning,  as  soon  as  we  began 
to  marcD.  Notice  or  alarm  guns  are  to  raise 
the  country."  Upon  this  evidence  the  jury 
fonnd  him  guilty. 

Lord  Mansfield,  Mr.  Attorney  General, 
have  you  any  thing  to  say  ? 

Att,  Gen.  Mr.  Home,  1  suppose,*  will  say 
what  he  can  in  extenuation. 

Lord  Mansfield.  Mr.  Attorney  General,  have 
yoq  any  thing  to  say  P 

An.  Gen.  It  belongs  to  the  defendant,  I 
apprehend,  to  state  what  be  can  to  the  Court 
in  his  extenuation. 

Mr.  Home,  I  shall  state  noUuDg  in  ortttma- 
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tion  tin  your  lordship's  decisioo  has  tokl  mm 
that  there  was  a  crime.  I  do  not  know  wbei« 
the  crime  lies  at  present.  My  objection  goes, 
that  there  is  no  crime  in  the  information.  It 
is  impossible  for  me  to  extenuate  that  which  i 
do  not  acknowlege.   ' 

Lord  Mantfield.  Have  you  no  affidavits  or 
circumstances,  or  any  thing  P 

Mr.  Home,  None  in  the. world. 

Lord  Mamfield,  Let  him  be  committed, 

Mr.  Home.  Will  your  lordship  commit  om 
before  it  appears  whether  1  am  even  accused 
ofsny  crime? 

Lord  Mansfield.  No,  then  you  msy  cobi« 
up  on  Monday.— You  came  voluntarily  now  P 

Ml*.  Home,  1  did. 

Lord  Mansfield.  Then  come  op  voluntariljr 
again.— If  you  should  find  any  precedents  on 
either  side,  I  wish  you  wouki  give  them  to  ns. 

[This  recommendstion  (o  bring  precedents 
was  repeated  to  the  Attorney  General  and  to 
the  defendant,  two  or  three  times. 

To  which  Mr.  Home  replied,  that  he  was 
not  himself  very  likely  to  produce  precedents.} 


Kino's  Bench,  Monday^  Nov.  94, 1777. 

Lord  Mannfield.  In  reading  my  notes  the 
other  day  in  the  case  of  The  Kin|[  and  Home, 
I  overlooked  the  reference  to  a  wntten  piece  of 
evidence  that  was  given  by  him  at  the  trial,  and 
I  am  told  I  did  not  state  it ;  and  therefore  I 
will  state  it  now. 

He  produced  to  captain  Gould  the  Public 
Advertiser  of  the  3 1st  of  May  1775,  which 
purported  to  be  the  copy  of  an  affidavit  made 
by  captain  Gould,  while  he  was  a  prisoner  in 
the  custody  of  the  reliels  at  Medtbrd,  and  print- 
ed in  that  paper:  and  he  asked  him  whether 
the  contents  were  truly  primed.  I  told  him, 
that  if  he  meant  to  prove  the  facts  to  be  true  as 
above,  it  could  not  be  proved  by  affidavit,  tb« 
man  being  present ;  and  even  if  he  was  absent, 
they  could  not  be  proved  by  affidavit :  but  that 
if  be  meant  to  shew  that,  at  that  time,  there 
existed  a  public  account  of  it  in  the  pauer ;  that 
might  be  of  use  to  restrain  or  qualify  the  ipean* 
ing  of  the  paper  that  was  in  question  by  the  in- 
formation. .  He  said,  he  desired  it  to  be  read  in 
that  light ;  and  in  that  light  it  was  read,  and  is 
as  follows : 

*<  I  Edward  Thoroton  Gould,  of  bis  majes- 
ty's own  regiment  of  foot,  being  of  lawful  age, 
do  testify  and  declare,  thai  on  the  evening  of  Uia 
18th  instant,  under  the  orders  of  general  Gag^ 
I  embarked  with  the  light  infantry  and  grcna* 
diers  of  the  line  commanded  by  colonel  Smith, 
and  landed  on  the  marshes  of  Cambridge,  from 
whence  we  proceeded  to  Lexington.  On  o«r 
arrival  at  that  place  we  saw  a  body  of  provin- 
cial troops  armed,  to  the  number  of  about  60  or 
70  men.  On  our  approach  thev  dispersed,  and 
soon  after  firing  bqi^ao  \  but  which  party  fired 
first,  I  cannot  exactly  say,  as  oor  troops  rush- 
ed on  shooting  and  huzzaing  psevHNis  to  ^bm 
ftriog,  wbicii  waf  Mptiaued  by  our  troaft  aa 
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loofl^asaBjof  lhepro?iiMMlsw«re  lobe 
FitND  Umee  we  marehed  to  Concord.  Od  a 
biU  Dear  the  entranoeof  the  towD  we  law  ano- 
ther body  of  the  provioeiala  aasembled.  The 
aht  infantry  companies  were  ord^M  np  the 
t  to  diaperae  them.  On  onr  approach  they 
retreated  towarda  Concord.  The  grenadiera 
cootianed  the  road  under  the  hill  towarda  the 
town.  Six  companica  of  light  infantry  were 
ordered  down  Intake  poaaeaaion  of  the  bridge, 
which  the  provineiala  retreated  over.  The  com- 
pany I  commanded  waa  one.  Three  oompaniea 
of  the  abore  detachment  went  forward  about 
two  roilea.  In  the  mean  time  the  provincial 
troops  retamed,  to  the  number  of  about '3  or 
-  400.  We  drew  up  on  the  Concord  aide  of  the 
bridge.  The  prorindala  came  down  upon  ua ; 
open  which  we  engaged  and  gave  the  first  fire. 
This  was  the  first  engagement  afUr  the  one  at 
Lexington.  A  continued  firing  from  both  par* 
tiea  lasted  through  the  whole  day.  I  myself 
was  wounded  at  the  attack  of  the  bridge,  and 
am  now  treated  with  the  greatest  humanity, 
and  taken  all  possible  care  of  by  the  provincials 
at  Medford. 

"  Edward  Thoroton  Gould." 

There  was  a  motion  made  the  other  day  jn 
arrest  of  judgment,  and  many  objections,  I 
understood,  that  were  taken  to  shew  that  the 
charge,  as  it  stands  upon  this  record,  is  insuf- 
ficient in  law  to  support  any  judgment :  that 
there  was  no  averment  as  to  the  state  of  the 
llassachuset's  colony  at  that  time ;  either  that 
there  were  riots,  insurrections,  or  rebellions : 
that  there  were  no  averments  that  the  king  had 
sent  any  troops;  that  there  waa  no  averment 
that  there  was  any  skirmish  or  engagement ; 
or  how  it  began ;  or  the  nature  of  it:  how  it 
began,  or  how  it  went  on,  or  ended  :  and  that 
it  waa  not  averred  that  the  employment  of  the 
troopa  waa  by  the  king'a  authority.  The  only 
objection  that  had  colour  in  it  was,  what  I 
mentioned  last— that  the  employment  of  the 
troopa  was  not  averred  to  be  by  the  king's  au- 
thority. 1  thought  then,  and  aaid,  that  the 
averment  of  the  words  being  written  **  of  and 
concernini^  the  king's  government,"  waa  an  an- 
swer ;  but  no  precedent  waa  cite<l  or  alluded  to 
on  either  side.  I  fancy  the  Attorney -General 
waa  aurprised  with  the  objection.  But  there 
waa  no  precedent ;  and  1  could  not  say  upon 
my  memory  whether  precedenta  might  not  re- 
quire some  technical  form  of  expression  aa  to 
that  medium  through  which  worda  are  averred 
to  be  writtA  of  the  kiuf^'s  government.  And 
if  any  flaw  had  happened  formally,  technically, 
•r  verbally,  that  were  not  at  all  founded  in  the 
le  or  reason  of  the  thing,  I  should  in  this 
I  be  of  the  same  opinion  that  1  was  in  the 
r  of  an  oiitlawry— that  the  defendant  ought 
to  have  the  benefit  of  it :  and  therefore  I  desir- 
ed that  we  mif  bt  think  of  it  for  some  time,  that 
precedents  might  be  searched,  and  the  booka 
looked  into.  We  have  fully  considered  of  it, 
and  the  precedents  have  been  looked  into,  and 
vc  have  fully  catuhlcnd  tbeinfbrmatioB,  and 
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all  the  objeetloDe  that  were  mentioned,  and  all 
the  objeetiona  that  we  could  think  of;  and  we 
are  all  clearly  of  opinion,  without  any  doubt, 
that  the  information  is  sufficient.  An  indict- 
ment or  information  must  charge  what  in  law 
conatitutea  the  crime,  with  such  certainty  at 
must  be  proved ;  but  that  certainty  may  ariaa 
from  necessary  inference ;  in  the  manner  set- 
tled in  the  case  of  The  King  and  Lawley  in 
Strange.  Plain  words,  in  a  libel,  speak  for 
themselves.  If  they  are  doubtful,  theur  mean- 
ing must  be  ascertained  by  au  inuendo.  Hem 
the  worda  are  plain ;  they  want  no  inuendo.- 
They  are  averred  to  be  written  *^  of  and  con- 
oenUng  the  king'a  government  and  the  employ  • 
ment  of  his  troops."  The  obvious  meaning  is, 
that  the  employ  ment  of  the  king'a  troons  must 
be  under  his  authority ;  and  it  necessarily  isso, 
if  the  words  also  relate  to  and  are  written  of  ana 
concerning  the  king's  government.  This  mnsi 
now  be  taken  to  be  true;  because  the  verdict 
finds  it.  Had  the  question  arose  upon  a  de* 
murrer,  it  must  equally  have  been  taken  to  be 
true.  The  gist  of  every  charge  of  every  libel 
consists  in  the  person  or  matter  of  and  con- 
cerning whom  or  which  the!  worda  are  averred 
to  be  said  or  written.  In  the  King  against  Al- 
derton  the  information  was  held  had,  because 
it  was  not  laid  in  the  information,  it  waa  not 
laid  that  the  libel  waa  of  or  concerning  nbe 
justices  of.  Sufiolk.  Where  the  words  ara 
averred  to  be  written  of  the  king'a  government 
where — (there  are  several  precedents)— or  of 
the  government  of  the  kingdom,  or  of  the  go-  j 
vemment,  suppose,  of  the  navy ;  aa  to  any 
thinijr  further  as  to  which  they  are  elMfwriltai, 
through  the  medium  of  which  they  calumniate 
the  king's  government,  there  is  po  form  of  ex- 
pression technically  necessary.  And  it  cannot 
be;  because  there  may  be  cases  where  the 
king's  government  might  be  calumniated 
through  an  imputation  upon  the  gross  licen- 
tiousness of  his  troops.  The  question  to  be 
tried  is,  whether  the  words  laid  are  written  of  . 
the  king's  government.  It  may  vary  the  de- 
gree of  miachief,  guilt,  or  malice ;  but  it  is  to- 
tally immaterial  as  to  the  constitution  of  the 
crime  upon  the  record,  whether  the  words  re- 
fer to  something  that  has  existed,  or  are  an  en- 
tire fiction.  Had  Lexington  been  left  out ;  or 
had  any  other  place  been  mentioned,  where 
there  had  been  no  skirmishes,  or  engagement, 
instead  of  Lexington ;  it  would  without  any 
inueudo  have  been  equally  a  libel.  It  ia  the 
duty  of  the  jury,  to  construe  plain  words  and 
clear  allusions  to  matters  of  universal  notoriety, 
according  to  their  obvious  meaning,  and  aa 
every  body  else  who  reads  must  understand 
them.  But  the  defendant  may  give  evidenca 
to  shew  that,  in  the  case  in  question,  they  were 
used  in  a  different,  or  in  a  qualified  sense.  ^  If  * 
no  such  evidence  is  given,  tlu?  ohvious  meaning 
to  ever^  maa'a  undersUnding  must  be  decisive. 
Before  this  trial,  five  several  jurtea  had  found 
those  words,  from  their  necessary  meaning,  to 
be  of  and  concerning  the  king's  government. 
Here,  m  this  case,  the  difendaot  gave  evidence  t 
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^nd  the  evHleoGo  he  ga?e  demoostrated  that 
the  words  related  to  troops  aotiog  under  the 
king's  authority ;  and  coosequeutiy  related  to 
thekiogf'a  goferomeiit.  And  1  am  the  more 
confirmed  that  upoD  this  occasion  there  itf  Httle 
^)our  uf  douht  of  any  flaw  in  the  information, 
that  in  those  five  trials  that  I  allade  to,  in  one 
or  other  of  them,  a  §^reat  variety  of  counsel  of 
learning,  eminence,  and  ability,  were  eropleyed. 
They  were  called  upon  to  pry  with  all  the 
sharpness  that  they  had  into  the  information, 
to  pick  a  bole  in  it:  there  were  three  judg- 
ments given  upon  conviction  upon  them  ;  and 
Qo  counsel  saw  or  imagined  there  was  any  flaw 
in  it.  Therefore  we  are  all  satisfied  that  the  in- 
formation b  sufficient. 

Ait.  Gen,  The  defendant  has  been  convicted 
pn  the  oaths  of  twelve  of  his  countrymen  with 
having  written,  printed,  and  published,  and 
caused  to  be  written,  printed,  and  published,  a 
certain  false,  wicked,  malicious,  scandalous, 
.  and  seditious  libel  of  and  concerning  tfae  king's 
government  and  the  employment  of  his  troops ; 
aaserting,  that  the  national  force  of  this  coun- 
try has  been  employed  in  the  murder  of  the 
knig's  subjects,  for  as  meritorious  an  attribute 
as  can  be  imputed  to  man :  and  he  has  specified 
the  time  and  place  at  which  that  was  done. 

The  charge,  as  contained  in  the  infbrroa- 
tioo,    rests    within    a   narrow    compass.      I 
might  have  stated,  perhaps,  and  proved  a  dif- 
ferent crime  to  have  arisen  upon  it;    but  I  did 
state  that  which,  according  to  my  judgment, 
was  a  crime  of  such  quality,  was  a  crime  of  such 
l^einonsneas,  and   of  sudi   a  size,  as    fairly 
»Med  for  the  highest  resentment  which  any 
court  of  justice  has  thought  proper  to  use  with 
pspect  to  crimes  of  this  denomination.     My 
lord,  although  the  crime,  upon  the  state  of  it  in 
the  information,  rests  within  the  compass  which 
1  have  now  mentioneii ;    yet,  as  it  now  comes 
before  the  Court,  the  matter  that  now  requires 
the  consideration  of  justice  does  not  lie  within 
that  narrow  compass.    The  defendant  himself 
has  thought  it  imp<)rtant  to  the  situation  which 
he  wishes  to  bold  with  a  certain  body  of  men  in 
this  country,  not  to  leave  it  just  in  the  place  in 
which  tbe information  does:  he  has  ihoughl  it 
easential  lo  his  riews  (which  I  don't  enter  into 
particulariy  what  they  are),  but  be  has  thought 
It  essential  to  his  views,  to  prove  how  much  be 
meant  by  writing  in  that  manner  to  the  public  ; 
and  also  to  prove  how  much   he  meant,  and 
how  directly,  how  pointedly,  and  how  confi- 
dently, to  insult  the  public  justice  of  the  coun- 
try, by  not  only  committincr  as  hiuii  a  crime  as 
Goald  be  committed  within  the  description  of 
misdemeanor    against    the    public    authority 
and  welfare,  but  by  stating  liiniself  to  have 
commiited  that  crime  with  a  view  of  insulting 
the  pnblic  justice  of  the  country.     My  lonl,  if 
it  had  been  essential  to  us  to  prove  that  that 
crime,  and  tiiat  that  case  which  is  specified  in 
the  indictment,  was  the  subject  of  a  murder 
committed  under  public  authority  by  the  na- 
t»aal  forces  of  the  coilntry,  be  has  higiself 


thought  proper  to  state  and  to  prava  kj  hSm 
witnesses,  that  he  meaot  tbe  attack  nuule  byr 
the  king's  troops  upon  a  body  of  rebels.  Your 
lordship  haa  taken  notice  of  the  addition  af 
this  affidavit  that  was  introdt|oed  into  the  canae* 
The  efiect  of  that  evidence  was  lo  prove  that 
which  waabut  too  well  known  before,  namely, 
that  in  the  time  there  specified,  the  IQtb  o^ 
April,  1775,  the  rebels  had  arrayed  themselves 
in  arms  ;  had  formed  magaziuep ;  had  taken 
stations  m  the  country  in  which  they  bad 
placed  themselves ;  were  ready  to  surround  tbe 
forces  of  the  king,  as  far  as  their  abilities  couU- 
do  it,  upon  any  motion  to  lie  made '  by  these 
forces ;  that  upon  the  instant,  ^ery  early  in  the 
morning,  (and  whether  accidentally  or  other* 
wise  let  that  be  decided  b^  the  witnesses)  tbe 
king's  troops,  marching  m  perfect  sileuce-* 
that,  upon  the  instant  of  that  happening,  tbe 
first  demonstrations  that  were  made  upon  tbe 
part  of  the  rebels  was  the  firing  alarm-guns; 
Understood  exceedingly  well  by  the  witness,  and 
exceedingly  well  explained  by  him :  it  proved 
til  at  he  understood  them  perfectly,  namely,  by 
the  rebel  troops  instantly  surrounding  tbem.  k 
state  that  to  have  beeu  mdustriously  proved  on 
the  part  of  the  defendant,  in  order  to  mark 
that  he  meant  to  fly  at  the  very  highest  sub- 
ject, aud  to  ofiend  in  the  most  heinous  manner 
in  which  it  was  possible  for  him  to  contrive  to 
offends 

My  lord,  be  did  not  thiuk  it  enough  to  have 
proved  that  such  was  the  intention  of  the  paper 
with  which  he  was  at  that  time  charged ;  but 
he  also  thought  it  incumbent  upon  him  to  pro- 
duce witnesses  to  prove  another  part  of  the 
contents  of  that  paper ;  namely,  that  he  had 
attended  a  solemn  meeting  ;  at  which  meeting 
he,  with  certain  other'  persons  there  as« 
sembled,  had  contributed  money  to  the  amount 
of  aliout  100/.  and  that  the  purpose  for 
which  they  contributed  it,  was  tbe  comfort 
and  relief  of  those  whose  merits  with  theov 
was  stated  to  consist  in  no  otlier  particular 
than  the  circumstance  of  their  relation  tu- 
those  rebels  that  stood  In  arms  against  the 
king's  forces :  be  brought  witnesses  to  prove 
the  fact.  That  the  money  was  actually  paid, 
is  not  the  thing  that  1  pin  upon:  let  it  lie 
doubted  whetlier  the  50/.  came  actually  to  tbe 
hands  of  the  banker ;  or  thai  the  money  was 
afterwards  applied  to  any  of  the  purposes  that 
are  there  staled.  To  be  sure,  there  was  net 
proof  alleged  upon  that  subject.  Whether  it  is 
to  go  to  those  people,  or  whether  it  is  to  go  m 
any  other  purposes  similar  to  those,  in  the  in- 
tention of  those  who  subscribed  the  money 
(that  is,  the  insulting  and  affronting  government 
and  the  king,)  it  is  a  matter  of  very  little  con- 
sequence to^tbe  point  I  am  now  speaking  to^ 
He  was  at  the  pains  to  prove  that  they  went 
through  that  business  that  I  am  slating  to  your 
lordtfbips  in  order  to  affiird  corotbrt  and  relief 
to  those  who  stood  in  tliat  species  of  relation  to 
rebels ;  which,  as  far  as  it  goes,  is  to  ex6ite 
that  rebellion,  by  offering  that  degree  of  encon* 
rageiQent  to  those  who  shall  bapq^  to  ^mMt 
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io  sooh  a  flagHioot  offmce :  as  <«r  as  it  gMa, 
il  amoanti  to  that  The  libel  therefore  that 
now  alanda  before  yoor  lordihip^  wbtcb  tbe  oc- 
oaiiooa  of  tbe  defeodant  of  a  dtnmit  lort  (wbicb 
1  aball  have  occasioD  to  apeak  moie  partkn- 
larly  to  preteoUy)  obliged  him  to  aogra? tte, 
obliged  iiim  to  go  to  tbeexteot  that  I  have  now 
stated,  is  aoch  a  ooe  that  I  believe  it  will  be 
totally  impoMible  for  the  imagination  of  any 
man,  however  shrewd,  to  state  a  libel  more 
scandalous  and  base  in  tbe  Act  imputed,  more 
malignant  and  hostile  to  the  coouiry  in  which 
the  libeller  was  born,  more  dangerous  in  the 
example,  if  it  were  suffered  to  pass  onpmiisbed, 
than  this  which  1  have  now, stated  to  your 
lordship. 

Yoor  lordships  have  seen  that  the  libel,  is 
aoch,  that  It  is  impossible  by  any  epithets  to 
aggravate  it.  1  depend  entirely  upon  the 
state  which  I  refer  to — ^which  your  lordship 
bas  delivered  to  the  Conrt.— I  depend  upon 
that  for  the  reostemphatical  description  of  every 
circumstance  that  tends  to  create  criminslity, 
which  is  possible  to  be  alleged  not  only  against 
this,  but  sgaia^t  any  other  libeller  whatsoever.* 

My  lord,  such  was  the  nature  of  the  libef. 
The  nei^t  question  that  1  meant  to  trouble  your 
lordship  upon,  is  the  conduct  of  the  present 
defeudsnt  in  the  article  of  publishing  tbe  libel ; 
and,  subsequently  to  that  publieation,  in  the 
article  of  avowing  it,  holding  it  up,  maintaining 
it  to  tbe  world,  tlirusting  it  in  the  face  of  justice, 
and  proclaiming-^^  '  Sic  honor  et  noroen  di- 
Tinis  vatibus.'  It  is  a  langnsge  addressed  to 
the  lowest  and  roost  miserable  mortals.  There 
»  no  man  of  any  vaJue  in  point  of  understand- 
ing in  this  country,  that  does  not  know  that 
the  information  contained  in  it  is  false,  absurd, 
impossible,  even  below  the  worth  of  refotatiot) ; 
but  it  is  aiidressed  to  tbe  lowest  of  the  nnob  and 
to  the  bulk  of  the  people,  who  it  is  fit  should  be 
otherwise  taught,  who  it  is  fit  should  be  other- 
wise ^vemed  in  this  country.  My  lord,  the 
occasions  of  this  reverend  gentleman  to  keep 
up  the  opinion  of  a  particular  part  of  the  fao- 
tkma  in  this  country,  his,  private  occafions 
obliged  him  to  be  very  distinct,  and  very 
anxious  to  explain  it.  Go  tbe  part  of  the  pro- 
secutor, it  waa  enough  to  prove  that  he  had 
publbhed  the  libel.  The  evidence  for  the  nro«- 
secutor  went  plainly  and  distinctly  to  that  fact. 
l¥e  produced  the  original  paper  under  his 
band.    We  produced  the  man  to  whom  it  was 


*  In  tbe  'Memoirs  of  John  Home  Tooke, 
interspersed  with  original  documents,  by  Alex- 
ander Stephens,  esq.  of  the  honourable  society 
of  tbe  Middle  Temple,'  (vol.  S,  pp.  461,  46S. 
8vo  ed.  1813)  it  is  said  that  •«  Thurlow,  after  he 
had  ran  the  race  of  ambition,  courted  his  [Home 
Tooke's]  acquaintance  in  the  peaceful  shades 
of  retirement."  See,  also,  pp.  259, 260. 326,  of 
tbe  same  volume,  and  in  the  New  Pari.  Hist., 
the  debates  in  the  House  of  Lords  on  the  Bill 
*  to  remove  doubts  respecting  the  eligibility  of 
persons  in  holy  orders  to  sit  in  the  House  of 
CalnmOQS,'  atat.  41  Geo.  3,  c.  6S. 


deyresed,  Woodftdl,  in  order  te  poUish  it  hi 
a  paper  which  he  printed  himself,  called  The 
Pnblio  Advertiser.  We  proceeded  to  prove 
that  the  occasion  of  delivering  it  to  him,  and 
the  office  in  which  he  was  employed,  was  nei 
merely  to  publish  it  in  that  paper,  but  to  carry 
it  round  to  all  the  other  public  papers,  and  te 
make-  the  dispersion  of  it  as  universsi  as  be 
possibly  could.  Here  therefore  we  did  esia- 
olish  upon  him,  by  these  pisin  faets,  a  publica- 
tion of  as  universal  a  sort  as  it  was  possible  fov 
him  te  obtain. 

Ooe  would  have  thought  that  these  Acts  sd 
stated  bad  constituted  crme  enough.  But  it 
is  not  enough  to  be  criminal,  with  this  man ;  he 
must  be  criminal  in  a  way  that  may  shew 
himself  able  to  defy  justice ;  in  a  way  to  con- 
vey to  the  people,  who  believe  in  tiMse  foolish 
representations,  that  they  actually  do  trample 
upon  justice.  I  believe  a  great  multitude  of 
those  gentlemen  called  authors,  Mr.  WoodfhII's 
contractors,  are  men,  in  fact,  who  are  just  ca- 
pable of  writing  in  an  impudent  style.  Tbe 
single,  simple  merits  of  an  impudent  style  is,  I 
suppose,  qualification  enough  to  prevent  any 
material  distinction  between  his  wliole  rsbble 
of  authors.  If  there  is  any  distinction  at  all, 
it  must  arise  from  tbe  superior  confidence  of 
those  who  can  not  only  write  in  that  style,  bat 
stand  forth  in  the  face  of  the  justice  of  the 
country,  and  say—'  punish  me  if  you  dare.' 
—These  men  lose  their  credit,  these  men  lose 
their  opportunities  with  their  own  fsction,  if, 
when  called  upon  for  their  crimes,  they  don't 
presierve  the  same  iiripodence.  That  made  it 
necessary  for  tbe  present  defendant  not  to  be 
satisfied  with  what  the  prosecutor  had  proved 
upon  him,  but  to  undertake  a  proof  of  his  own  { 
to  put  him  upon  still  higher  ground  with  his 
connections.  By  tbe  examination  of  Woodfall, 
he  has  undertaken  to  prove  that  the  method  of 
his  transactions  with  bim  bad  been  at  all  times^ 
that  he  should  at  all  times,  for  his  own  sake, 
if  called  upon,  give  him  up  to  justice,  k 
good  decent  sort  of  contract,  that  long  way 
back,  between  a  divine  of  the  church  of  Eng- 
land and  bis  printer !  that  he  should  print  for 
him  upon  the  terms  of  the  said  divine  being 
ready  to  be  given  up  to  justice,  at  all  times 
when  he  should  be  called  upon !  My  lord,  tbe 
first  instance  of  tbe  execution  of  tliat  contract 
was  upon  a  polemical  subject  of  divinity,  be- 
tween this  gentleman  and  one  of  bis  parishioners, 
sir  John  Gibbons.  Mr.  Woodfall  did  not  state 
to  the  Court  which  part  was  taken  by  which  t 
I  cannot  possibly  tell  how  the  controversy  end- 
ed :  but  in  an  extract  upon  the  subject  of  reli* 
gion,  for  the  edification  of  the  parish,  it  waa 
necessary  that  there  should  this  contract  inteiw 
vene,  that  the  reverend  author  should  be  ready 
to^ stand  forth,  in  case  the  printer  was  called 
upon.  But  with  rifgard  to  the  present  piftbli- 
cation,  this  was  to  be  much  more  empbatical. 
He  had  been  called  upon  in  another  place.  He 
was  afraid  that  he  had  not  been  thought  by 
bis  friends  to  be  confident  enoueh  in  msintain* 
ing  what  he  was  charged  with ;   and  that»  if 
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he  etoapedJtWM  apon  some  douM,  whether 
the  ffuilt  was  proved  apoo  liim  or  not :  upoo 
which  he  called  apon  this  Woodfall  to  depose, 
that  io  the  maDDer  of  deliveriog  him  that 
mper,  it  was  done  with  an  indostrious  and  af- 
fected solemnity.  The  words  of  It  were«  *^  — 
did  I,  or  did  I  not,  formally  before  the  witness, 
when  called  in,  deliver  that  paper  as  my  acC 
mnd  deed ;  as  if  it  had  been  a  bond  ?*' — And  in 
the  latter  eod  of  the  evidence, — **  if  they  now 
chose  to  take  notice  of  th'is  advertisement" — 
it  was  to  that  purpose ;  lor  this  reason,  that 
**  in  the  last  transaction  before  the  Honse  of 
Commons  it  was  pretended  they  let  me  off  be- 
cause tbey  could  not  get  full  evidence.  Do  you 
remember  1  said,  that  if  tbey  now  chose  to 
take  notice  of  this  advertisement,  they  should 
not  want  full  evidence  f >*«.Now,  my  lord,  to 
be  sure  what  had  pawed  between  this  author 
mnd  this  printer,  (whether  it  was  more  or  less  in 
confidence)  would  have  made  it  of  no  conse- 
qoence  whatever  to  the  public.  It  would  have 
been  impossible  for  us  to  have  known  it ;  or,  if 
it  bad,  to  have  adduced  it  io  evidence.  That 
would  have  been  of  no  consequence  whatever 
to  the  public.  It  never  could  have  attained  to 
the  public  knowledge,  excepting  that  interest 
4  have  so  often  alluded  to,  thatintorest  of 
recommending  himself  to  his  patrons,  and 
defying  public  justice.. 

1  don't  state  the  offence  to  have  consisted  in 
the  conversation  that  was  held  between  him 
and  the  printer ;  hut  I  state  the  offence  to  arise 
in  his  anxiety  to  proclaim  to  the  public,  that 
such  is  the  manner  in  which  he  dares  to  insult 
the  justice  of  the  country.  There  arises  the 
aggravation  of  the  crime,  in  the  manner  in 
which  1  have  stated. 

With  regard  to  the  rest,  the  strange  conduct 
of  the  defendant— I  don't  know  whether  that 
is  properly  before  the  Court,  any  more  than  his 
misrepresentation  of  the  proceedings  of  the 
Court ;  which  1  shall  urge  for  no  earthly  par- 
pose  but  this :  in  order  to  demonstrate  that 
the  aim  and  object  of  publishing  so  very  in- 
famous a  libel  as  this,  went  even  beyond  the 
libel  itself;  to  endeavour,  if  he  could,  to  make 
m  paradeful  triumph  over  justice.  That,  I  take 
it,  is  the  aim  and  object  of  the  whole. 

I  have  done  my  duly  with  regard  to  the 
charge  that  is  now  before  the  Court.  With  re- 
gard to  the  punishment  also,  it  is  my  province 
and  my  duty  to  speak. 

All  other  crimes  of  specific  denomination 
are  followed  by  the  letter  of  the  law  with  pe- 
culiar punishments :  and  they  are  held  fortli, 
by  that  ponishment  and  b^  that  denomination, 
to  the  people  in  the  true  point  of  view  in  which 
it  is  the  interest  of  the  public  that  they  should 
be  seen.  The  kw,  by  enacting  particular 
punishment  upon  specific  crimes,  has  stated  to 
the  public,  that  degree  of  terror  to  arise  from 
the  example  of  punishment,  which  in  wisdom, 
it  is  hoped,  will  be  sufficient  to  restrain  of. 
fenders  from  committing  the  same  crimes.  My 
lord,  that  b  not  so  in  the  case  of  a  misdemea- 
nor j   which  in  iis  variety  and  cansequenoes 


may  involve  crimes  of  a  differsnl  natnie  and 
complexion,  and  of  very  different  degrees  of 
guilt.  Concerning  those  crimes  the  public 
neither  has  a  right  nor  can  possibly  be  inform- 
ed in  any  other  manner  than  by  the  jodgment 
of  this  court.  ^  My  lord,  this  Court,  in  pro» 
nouocing  judgment  upon  this  ofience,  is  to  da 
by  thb  species  of  ofience,  with  regard  to  the 
rest  of  the  public,  and  to  the  parpose  of  deterr- 
ing crimes,  what  the  law  does  when  it  specifies 
particular  pantshments.  Yoor  lordships  am 
in  these  cases  to  sappi  v  the  deficiencies  of  tliw 
law,  and  to  shew  to  those  who  have  been  de* 
sirous  to  offend  the  laws  of  their  conntry,  by 
the  example  of  its  punishment,  in  what  sort  of 
estimation  this  degree  of  guilt  is  held  by  th& 
law :  and  I,  whatever  I  have  thought  upon  the 
subject,  shsll  be  obliged  to  confess,  that  if  th« 
punishment  is  less  than  the  old  deliberate  judg- 
ment has  gone  to  and  rested  upon,  that  I  bav« 
been  mistaken  m  the  nature  of  the  crime.  All 
my  apology  for  the  mistake  mast  consist  BinB-> 
ply  in  this  'single  circumstance :  that,  lying  so 
near  to  high  treason,  it  was  very  difficult  for 
my  imagination  and  judgment  to  draw  the  line 
between  them.  That  must  be  my  apology,  if 
I  have  mistaken  the  nature  and  quality  of  thin 
crime. 

My  lord,  the  puniabments  to  be  inflicted  upon 
misdemeanors  of  this  sort,  have  usually  wen 
of  three  different  kinds ;  fine,  corporal  punish- 
ment by  imprisonment,  and  infamy  by  tha 
judgment  of  the  pillory.  With  regard  to  the 
fine,  it  is  impossible  for  justice  to  make  this 
sort  of  punishment,  however  the  infamy  will« 
alwaya  fall  upon  the  offender ;  becaase  it  is  well 
known,  that  men  who  have  more  wealth,  who 
have  better  and  more  respectful  sitnatious  and 
reputations  to  be  watchful  over,  employ  men  in 
desperate  situations  both  of  circumstances  and 
characters,  in  order  to  do  tbst  which  serves 
their  party  purposes :  and  when  the  punish- 
ment comes  to  be  inflicted,  this  court  miist 
have  regard  to  the  apparent  situation  and  cir- 
cumstaucea  of  the  man  employed,  that  is,  of 
the  man  convicted,  with  regard  to  the  punish- 
ment. 

With  regard  to  imprisonment,  that  ia  a  spe« 
cies  of  4>unishment  not  to  be  considered  alike  io 
all  cases,  but  varies  with  the  person  who  is  ta 
be  the  object  of  it :  and  so  vanes  with  the  per- 
son, that  it  would  be  proper  for  the  judgment  of 
the  court  to  state  circumataaces  which  will 
make  the  imprisonment  fall  lighter  or  heavier, 
as  the  troth  is,  upon  the  person  presented  to  the 
court.  1  ssy,  toy  lord,  that  would  be  proper* 
if  I  had  not  been  spared  all  trouble  upon  that 
account  by  bearing  it  aolemnly  avowed  in 
your  lordship's  presence,  by  the  defendant 
himself,  that  imprisonineot  ^ss  np  kind  of  in- 
convenience to  him  :  for  that  certain  empUy- 
roents,  which  he  did  not  state,  would  occasion 
his  confinement  in  so  close  a  way,  that  it  was 
mere  matter  of  circunwtaoce  whether  it  ha^ 
peued  in  one  place  or  soother ;  and  that  the 
longest  imprisonment  which  this  court  could 
inflict  for  punishment,  waa  not  beyond  tb« 
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reach  of  accommodalioD  which  those  occasions 
rendered  oecettary  to  him.  Jn  Ihw  respect, 
therefore,  imprisonment  is  not  only  m  with  re^ 
spect  to  the  person  not  an  adequate  puuisliment 
to  the  offence,  hut  the  public  are  told,  and  told 
by  a  pamphlet  which. bears  the  rererend  gfentle- 
man*8  name  ^may  be  his  name  may  have  been 
fwged  to  it ;  bnt  by  a  pamphlet  that  bears  that 
name)  that  it  will  be  no  punishment.  And 
y6or  lordships  (according'  to  the  usual  style 
with  which  he  has  affected  to  treat  justice, 
from  the  beginning  to  the  end)  are  told  that 
you  cannot  punish  him  in  that  way :  and 
tberefi>re,  if  that  is  a  species  of  punishment 
which  cannot  affect  him,  as  your  lordship  has 
been  before  told  in  a  manner  to  be  relied  upon, 
he  has  made  it  manifest  that  your  lordships' 
jadgment  in  that  part  of  the  punishment; 
npeFBtes  nothing  with  respect  to  him  person- 
ally; and  consequently  that  it  will  lose  its 
whole  force  and  efficacy  as  with  respect  to  that 
example  which  the  public  justice  ought  to  hold 
out  to  the  world. 

I  staled  in  the  third  place  to  your  lordships, 
the  pillory  to  ha?e  been  the  usual  punishment 
for  this  species  of  offence.  1  "apprehend  it  to 
bare  been  so  in  this  case  for  above  two  hun- 
dred years  before  the  time  when  prosecutions 
grew  rank  in  the  Star-chamber,  and  to  those 
degrees  which  made  that  court  properly  to  be 
abolishal.  The  punishment  of  the  pillory  was 
inflicted,  not  only  during  the  time  that  such 
prosecutions  were  rank  in  the  Star-chamber, 
but  it  also  continued  to  be  inflicted  upon  this 
sort  of  crime,  and  that  by  the  best  authority, 
after  the  time  of  the  abolishing  the  Star-cham- 
ber, after  the  time  of  the  Revolution,  and  while 
my  lord  chief  justice  Holt  sat  in  this  court  In 
looking  over  precedents  for  the  sake  of  the 
•ther  question,  I  observed  that  Mr.  Tutchin* 
(an  author  of  some  eminence  in  his  da  v)  was 
angry  with  Holt,  the  lord  chief  justice,  for 
transferring,  as  he  called  it,  the  punishment  of 
bakera  to  authors.  That  was  upon  a  personal 
conceit  which  such  an  author  as  Totchin 
thought  himself  entitled  to  entertain  of  the  su- 
perior digoity  of  that  character  all  along.  He 
thought  that  the  falsifying  of  weights  and  mea- 
sures was  a  more  mechanical  employment  than 
thelbrging  of  lies ;  and  that  it  was  less  gentle- 
Bian-like  to  rob  men  of  their  money  than  of 
their  good  name,  but  that  is  a  peculiarity 
which  belongs  to  the  little  vanity  that  inspires 
an  author.  I  trust  therefore,  when  1  speak  of 
lord  chief  justice  Holt,  and  of  the  time  in  which 
be  lived,  1  speak  (for  all,  but  particularly  for 
tills)  of  as  great  an  anthority  as  ever  sat  in 
judgment  upon  any  case  whatever.  His  name 
was  held  high  during  his  life,  and  has  been 
beld  in  reverence  in  all  subsequent  times.  He 
deserved  popularity,  by  doing  that  which  was 

*  SeeTntchin's  Case,  vol.  14,  p.  1099,  where 
the  piltory  is  stiled  the  punishment  of  bakers ; 
and  for  more  concerning  the  pillory,  see  vol.  S, 
p.  401;  vol.  r,  p.  1809;  fol.  14,  p.  44C; 
YOl.t9ip.0O9. 
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right  upon  great,  trying,  and  important  occa-* 
sions.  He  obtained  popularity,  because  ha 
despised  all  other  means  of  aiming  at  it,  but 
that  of  doing  right  upon  all  occasions.  From 
the  temper  of  those  times,  Irom  the  vehemenoa 
and  designs  of  that  factk>n  that  opposed  him* 
aif  John  Holt  would  have  been  reviled ;  if  tha 
revilera  of  that  day  had  not  observed  in  tba 
greatness  of  his  spirit  and  character,  that  it 
was  impossible  to  reach  him :  and  he  has  pre- 
served a  name  which  was  highly  honoured 
during  his  life,  and  which  will  live  as  long  aa 
the  English  constitution  lives.  Citing  him, 
therefore,  in  support  of  this  as  a  proper  punish- 
ment to  be  inflicted  npon  this  sort  of  offence,  i« 
g:iving,  in  my  apprehension,  the  greatest  au« 
thority  for  it.* 

My  lord,  in  pronouncing  an  opinion  apoa 
the  objections  started  by  the  defendant,  I 
would  desire  no  better,  no  more  pointed,  nor  any 
more  applicable  argument  than  what  that  gl-eat 
chief  justice  used,  when  it  was  contended  before 
him  that  an  abuse  upon  government,  upon  the 
administration  of  several  parts  of  government* 
amounted  to  nothing,  because  there  waa  no 
abuse  upon  any  particular  man.  That  great 
chief  justice  said,  they  amounted  to  much 
more:  they  are  an  abuse  upon  all  men.  Go- 
vernment cannot  exist,  if  the  law  cannot  re- 
strain that  sort  of  abuse.  Government  cannot 
exist,  unless  when  offences  of  tliis  magnitude, 
and  of  this  complexion,  are  presented  to  a  court 
of  justice,  the  full  punbhment  is  inflicted 
which  the  most  approved  times  have  given  to 
offences  of  much  less  denomination  than  these, 
of  much  less.  I  am  sure  it  cannot  be  shewn* 
that  in  any  one  of  the  cases  that  were  punished 
in  that  manner,  the  aggravation  of  any  one  of 
those  offences  were  any  degree  adequate  to 
those  which  are  presented  to  your  lordship 
now.  I  f  offences  were  so  punished  then,  w  liicU 
are  not  so  punished*  now,  they  lose  that  expla-- 
nation  which  the  wisdom  of  those  ages  thought 
proper  to  hold  out  to  tlie  public,  as  a  restraint 
from  such  offences  being  committed  agsin.  It 
was  my  duty  also  to  consider  this  as  with  a 
view  to  the  public  cdnviction. 

1  am  to  judge  of  crimes  in  order  to  the  pro- 
secution :  your  lordship  is  to  Judge  of  them 
ultimately  for  punishment.  I  should  have 
been  extremely  sorry,  if  1  had  been  induced  by 
any  consideration  whatever  to  have  brought  a 
crime  of  the  magnitude  which  this  was  (of  the 
maguitude  which  this  was  when  I  first  stated 
it)  into  a  court  of  justice,  if  I  had  not  had  it  in 
my  contemphition  also  that  it  would  meet  with 
an  adequate  restraint ;  which  I  never  thought 
would  be  done  without  affixing  to  it  the  judg^ 
ment  of  the  pillory.  I  should  have  been  verr 
sorry  to  have  brought  this  man  here,  after  alt 

*  Dr.  Johnson  appears  not  to  have  concur** 
red  ia  this  opinion  of  Mr.  Attorney  Genera], 
«<  I  hope,"  said  he,  "  they  did  not  put  the  dog 
in  the  pillory  for  his  libel,  he  has  too  much 
literature  for  that."  Boaweirs  life  Of  Joba« 
son,  vol.  d|  p.  378,  8?o  edition* 


Digitized  by 


Googl( 


783] 


17  GEORGE  IIL 


ProceediHgi  againsi  John  Home^ 


[T84 


Ibe  a|rgni?atiooi  that  lie  has  saper-induoetl 
npon  the  oflfesce  itself,  if  I  had  not  been  per- 
tuadeil  that  those  a^f  ra? atious  would  lia?e  in* 
4lu«!ed  the  jadipmeDt  of  the  pillory.*  The  pa- 
ni^hment/hoikrefer,  to  be  inflicted  for  this  cHme 
rests  fiaalljr  with  vour  lotdship.  If  the  Goart 
is  of  opinion  that  thkt  jodfrmeat  is  not  to  be  p^^- 
Boonced,  it  will  be  toy  humble  duty  to  sobititt 
with  the  most  perfect  acquieaceocei  1  hare  no 
interest  in  the  Inisiuesk  but  as  the  bffioer  of  the 
|>ublic.  I  am  nothing  near  so  good  a  jud^e  of 
the  interest  wbidh  the  publio  hate  in  the  busi- 
ness as  yooi'  lordships  sittinf^  in  this  court ;  but 
when  1  am  Statioj^  a  matter  to  the  Court  for 
judgment,  I  must  state  il  as  I  feel  it ;  and  I 
feel  it  so.  And  if  it  were  my  province  to  do 
more  than  to  state  it  so,  1  should  stit^  cominoe 
to  think  of  it  as  1  do  at  present. 

Mr.  Home,  My  lords,  though  your  lord- 
ships' judgment  is  fo  he  pronounced  upon  my- 
self, I  shall  attend  to  hear  it  with  the  indiffer- 
ence and  curiosity  of  a  traTeller ;  which  I  was 
early  instructed  to  do  in  such  circumstances  as 
these,  long  before  I  could  imagine  1  should 
ever  be  in  them.  My  lords,  1  am  a  little  the 
more  at  a  loss  to  address  your  lordships,  be- 
cause (and  I  am  noi  ashamed  to  be  laughed  at 
for  my  disappointment)  I  acknowledge  that  I 
earae  this  mornit>g  into  the  court  in  the  full  as- 
snranoe,  that  I  should  fimf  less  difficuhy  to  go 
out  of  it  than  i  did  to  come  in.  My  lords,  I  had 
no  notion  at  all  that  evidence  could  supply  the 
defects  of  the  information  ;  or  that  it  wouM  be 
attempted  to  be  so  supplied  by  evideuce.  I 
did  not,  it  is  true,  at  the  time  1  objected  to  the 
deficiencies  of  the  informatioD,  I  did  not 
amongst  other  things  add  evidence.  1  believe 
I  am  time  enougli  now  to  move  any  thing  in 
arrest  of  judgroeut ;  and  if  I  am,  1  desire  that 
your  lordships  would  understand  me  now  to 
obfect  to  the  supply rng  of  the  defects  of  an  in- 
formation by  any  evidence  whatever.  My 
lord,  (  apprehend  that  your  lordship  had  di- 
rected Mr.  Attorney  Genera)  and  myself  (I 
ought,  if  what  he  has  said  of  me  be  any  thing 
like  truth,  to  beg  his  pardon  for  coupling  my 
tftiworthy  itame  with  his)  but,  my  lord,  I 
thought  that  he  and  i  were  directed,  if  we 
could,  to  produce  precedents.  I  own  fo  your 
lordship,  I  did  not  well  understand  the  direc- 
tion when  I  received  it;,  because  I  bad  laid 
before  you  a  sacred  principle,  with  which  I 
waH  much  belter  acquainted  than  with  prece- 
dents; and  one  for  which  I  would  willingly 
give  up  all  the  precedents  that  ever  catted. 

My  lords,  I  shall  no  doubt  be  very  irregular 
in  the  order  of  what  I  shall  say  16  your  lord- 
ships ;  and  1  should  not  have  said  a  word.  If 
there  were  not  in  Mr.  Attorney  General's  ha- 
rangue some  things  that  might  easily  stir  a 
man  to  anger,  if  he  was  not  as  little  slusceptible 
of  it  as  I  am.    My  lords,  I  feel  not  the  least 

*  See  in  the  case  of  Patrick  Huriy,  vol.  14, 
p.  446,  a  counsel  insisting  that  the  pillory  is*th« 
jpumsbment  for  a  oheat. 


anger  at  anv  thing  that  has  passed.  The  gen- 
tleman on  the  trial  haa  stripped  me  of  common 
sense ;  bat  he  allowed  me  a  sort  of  understand- 
ing. Mv  lords,  he  shifVed  his  ground  in  bin 
reply,  file  firsts  out  of  kindness  and  compli- 
ment to  me/  supposed  what  I  had  written  to  M 
beneath  common  sense :  my  lords,'  he  after- 
wards found  it  proper  to  make  it  beyond  com- 
mob  sense.  At  6rst  I  was*  a  fool :  at  last  I  waa 
a  madman.  My  lords,  at  first  he  thought  it— i 
(I  forffet  his  expression)  hut  he  thought  it  can- 
dour (I  think  he  said)  to  the  names  of  person^ 
alluded  to,  though  distantly^  to  suppoee  that 
what  I  had  written  was  false.  To  save  olhert 
from  some  scandal  of  imprudence  or  impro- 
priety, he  thought  it  candour  to  impute  false- 
hood to  me.  My  lords,  when  that  was  proved 
to  be  true,  he  0015*  said,  that  be  did  not  mend 
the  matter ;  indeed,  whichever  side  of  the  case 
I  took,  nothing  oould  meud  the  matter. 

It  is  not  my  businessy  my  lord,  to  take  the  • 
smallest  notice  of  what  fell  from  your  lord- 
ship ;  nor  shall  I  mention  a  number  of  things, 
which  1  mijgbt  justly  be  permitted  to  mentioD^ 
of  wilful  and  gross  misrepresentations  of  the 
evidence  upon  *the  trial :  I  should  not  hav^ 
mentioned  it  at  all ;  hot  Mr.  Attorney  General 
has  hinted,  though  not( specified,  misrepresen- 
tations by  me  of  the  proceedings  of  the  trial. 

My  lords,  he  has  endeavoured  to  alarm  me 
with  monstrous  fines,  with  long  imprisonment, 
with  infamous  punishment.  My  lords,  infamy, 
is  as  little  acquainted  with  my  name  as  with 
that  gentleman's  or  with  your  lordships.  I 
feel  no  apprehensions  from  the  pillory.  I  do 
feel  some  little  pain  that  a  gentleman,  taking 
advantage  of  my  situation,  should  say  aud  offer 
those  things,  unfounded  in  appearances  even 
of  truth,  ajpainst  me,  which  neither  he  nor 
any  man  like  bim  dare  to  insinuate  id  any 
other  station  but  this. 

He  has  attempted  likewise  to  insinuate,  my 
lords,  a  species,  of  rubbery.  When  he  did  so 
he  was  guilty  of  falsehood.  He  said,  that  my 
vtitness  did  not  prove  tliat  the  502.  was  paid 
into  the  bankers.  My  lords,  be  literally 
proved  it.   ^ 

My  lords,  he  represents  me  as  speaking  the 
language  of—**  if  you  dare  to  punish  me  ;"— 
and  he  says,  <■  it  is  a  laniruage  addressed  to  the 
lowest  of  the  mob."  Indeed  I  think  so  too: 
but  it  is  his  own  language,  not  mine. 

My  lords,  he  has  dwelt  upon  my  occasions, 
my  desperate  situation,  my  want  of  character 
and  fortune.  My  lords,  it  is  ray  misfortune 
that  from  my  cratlle  I  have  had  as  effeminate 
an  education  and  care  and  course  of  life  as  Mr. 
Attorney  General,  ft  iw  my  misfortune  tbat 
there  was  not  a  greater  want  of  fortune :  and 
as  for  my  occasions,  my  means  bare  alwajpg 
been  beyond  them.  I  should  rather,  my  lords, 
if  f  was  speaking  in  extenuation  or  to  miti^te 

S»ur  punishtaent,  1  should  father  close  tnWIth 
r.  Attorney  General^  and  acknowledge  my- 
self tbat  desperate,  helpless  wretch  that  he  htm 
represented  me :  perhaps  it  wohldbfe  the  niosC 
effectual  motive  to  your  lordshipe'  oboi|pttlioii. 
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Ihly  lords,  I  never  iii  my  life  solicited  a  farour : 
1  uever  tles^ire  to  meat  with  cornpassion. 

My  lor(l4|  lie  lias  talked  to  your  lordships  of 
my  patroos.  I  have  had  in  t»y  life,  and  very 
early  in  my  life,  the  greatest  of  patroos ;  aye  1 
with  all  their  |)ower,  greater  thau  aoy  that  now 
hear  me.  My  lords,  I  reoouuced  my  patrons, 
because  I  would  not  reoooace  my  principles  ; 
repeatedly,  over  and  over  again,  of  different  de- 
ficripU<Mi6,  and  iu  different  situations.  My 
lords,  i  am  proud, "Wcause  I  am  insulted ;  or 
else  1  certainly  should  ool  have  held  aoy  of 
this  language. 

My  lords,  Mr.  Attorney  General  through  a 
blameful  carelessness  has  told  ynu  a  story  of 
a  theologipal,  pqjemical  dispute  between  my- 
■eirand  a  parishioner.  I  can  easily  conceive 
tiiat  be  let  himself  fall  into  that  mistake  for  the 
sake  of  drawing  a  smile  from  your  lordships 
and  the  court  upon  the  revergnd  gentleman. 
But  in  this,  like  the  rest,  ipy  lords,  there  is  not 
a  syllable,  not  the  smallest  tbuodation  of  truth. 
1  never  bad  a  theological,  polemical  dispute. 
My  lords,  I  am  free  to  ^acknowledge,  that  no 
theological  disputes  that  ever  I  read,  and  1 
bave  endeavoured  to  read  all  that  ever  bappen- 
ei],  none  of  them  ever  interested  me  in  the 
raanoer  that  the  present  disputes  do  interest 
me.  Mv  lords,  I  was  not  made  to  be  a  mar- 
tyr.* 1  have  opinions  of  my  own ;  but  I  never 
intended  to  ^suffer  for  them  at  the  stake. 

My  lords,  he 'has  endeavoured  to  insinuate 
that  all  that  I  wrote,  and  all  that  1  said,  was 
for  the  sake  of  a  paradeful  triumph  over  jus- 
tice :  and  be  has  talked  ag^n  and  again  of  the 
mob.  My  lords,  the  mob  bave  conferred  no 
greikter  favours  upon  me  than  upon  Mr.  Attor- 
ney General.  1  have  been  repeatedly  followed 
by  very  numerous  mobs  in  order  to  destroy  me, 
single  and  alone,  for  a  great  length  of  way  ; 
not  once,  or  twice)  or  three  times,-  but  four  and 
five  times ;  two  or  three  thousand  at  my  heels. 
I  am  sensible  of  the  ridicule  of  the^  situation, 
«vsn  whilst  I  mention  it.  These  are  the  only 
favours  that  I  have  ever  received  from  the 
mob ;  these  ara  the  only  favours  that  1  have 
aver  solicited ;  and  I  protest  to  your  lordshifs  I 
bad  much  ratber  hear  the  mob  hiss  than  haU 
loo :  for  the  latter  would  give  me  the  head*ach, 
the  first  gives  me  no  pain.  My  lord,  1  have 
beard  of  tboae  who  bave  expressed  more  wishes 
for  popukrity  than  ever  1  felt,  I  bave  heard 
it  Mid,  and  I  think  it  was  in  this  court,  that 
tbey  "  would  bave  populiarity  :  but  it  should 
be  that  popularity  which  follows,  not  that 
wbiob  is  sought  aAer."t    My  lords,  1  am 

Eroud  enottgh  to  despise  them  both.    If  popu- 
^rity  should  offer  itself  to  me,  I  would  speedily 
take  care  to  kitsk  it  away. 

My  lords,  as  for  ambition,  and  bodies  of 
men,  and  parties,  and  societies,  there  is  nothing 
«f  it  in  the  case.    There  is  do  body  of  men, 

*  But  see  bis  Letter  to  Junius,  July  13, 
1771. 
t  See  lord  Mansfield*s  Judgment  in  Wi)kes*s 
ase,  vol.  I9,p.iua. 
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f  with  whom  f  can  think,  that  I  know  of« 
There  is  no  body  of  men  with  whom  I  am  con- 
nected. There  is  no  man  or  men  from  whom 
I  expect  help,  or  assistance,  or  friendship,  of 
any  kind,  beyond  that  which  my  ^nrinciples  or 
services  may  deserve  from  theui  individually. 
Private  friendships  I  have,  like  other  men ;  but 
they  are  very  few :  however,  that  is  recoo^- 
pensed  to  me,  for  they  are  very  Worthy. 

"  My  lords,  Mr.  Attorney  General  has  said, 
that  I  represented  imprisonment  as  no  kind  of 
inconvenience  to  me.  As  no  kind  of  incon- 
venience, my  lords,  will  not  certainly  be  true ; 
because  the  great  luxury  of  my  life  is  a  very 
small  but  a  very  clean  cottage:  yet,  thuugh 
imprisonment  ivill  be  so  far  inconvenient  to  me, 
the  cause  of  it  will  make  it  not  painful. 

My  lords,  I  find  that  not  only  1  have  a  sort 
of  understanding  very  different  from  that  of 
Mr.  Attorney  General,  but  my  notions  of  law, 
and  my  notions  of  humanity,  are'  equally  dif- 
ferent from  his.  My  lords,'  between  the  time 
that  1  had  last  the  honour  of  appearing  before 
you  and  the  present  time,  it  happens  very  unfor* 
tunately  for  Mr.  Attorney  General  that  he  has 
proved,  that  not  only  my  notions  of  law  aud 
decency,  but  ray  notions  of  propriety  and  hu- 
manity, ane  widely  different  from  his :  and  I 
mention  it,  my  loitis,  because  it  goes  immedi- 
ately to  the  doctrine  now  attempted  to  be  esta* 
blished.  Mr.  Attorney  General  has  heard  a 
person,  as  great  as  himself,  between  that  time 
and  this,  justify  the  legality,  the  propriety,  the 
humanity  of  the  tomahawk  and  the  scalping 
knife.  Between  the  last  time  I  appeared  here 
and  this  lime^  these  have  been  the  sorts  of  king's 
troops  justified,  by  a  high  officer  of  the  law,* 
to  be  employ etl,  as  leg^l,  proper,  mild,  and  ba- 
mane.  ^ 

My  lords,  Mr.  Attornejr  General  has  said, 
that  I  declared  upon  the  trial  that  I  had  a  cer- 
tain employment  which  made  it  nedessary  for 
me  fo  be  confined  as  long  as  your  lordi  hips 
shouki  or  would  confine  me.  That  is  not  true. 
My  lords,  I  did  say  that  1  had  an  employment 
had  something  to  do,  that  would  confine  n^ 
to  my  room  longer  th^n  your  lordships  wouki 
confine  me.  1  believe  I  said  more— 1  neither 
intended  when  I  said  it  to  affront  you,  nor 
will  attempt  at  this  time  to  appease  you — I 
said  longer  thaiF  your  lordships  dare  to  confine^ 
me ;  those  \iMre  the  words ;  and  I  said  it,  be- 
cause I  did  believe  and  do  still  believe  that 
your  lordships  dare  not  wilfully  do  injustice. 
My  lord8,as  for  that  certain  employment,  f  did 
not  say  it  was  necessary.  It  is  an  employ- 
ment of  amuaemenl  merely ;  an  employment 
that  I  meant  to  make  public ;  but  not  ler  the 
sake  of  gain  or  praise.  My  lords,  wlien  first  I 
began  m^  life,  I  was  encsouraged  to  worthy 
and  toyirtuous  actions  by  the  temptation  of 
praise :  I  bave  long  sinc^  learned,  my  lords, 
to  be  able  to  do  those  actions  which  1  thmk 
virtuous,  in  despite  of  shame. 

My  lords,  Mr.  Attorney  General  has  dona 


*  See  New  Psrl.  Hist.  yol.  18. . 
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what  f  have  before  heard  attempted  to  be  done 
with  very  great  sorrow :  he  has  attempted  to 
reinstate  the  Niar  Chamber.  The  fault  hie  finds 
with  it  it  only  its  rankDets, — *^  before  the  pro- 
tecutioDs  grew  so  raok  in  the  Star  Chamber, 
kind  which  rankness  caosed  it  to  be  abohthed." 


[7« 


— I  don't  recollect  the  words  of  that  act  by    ant)  to  confine  its  tendefiey  to  a  possible  prfvate 


which  it  was  abolished ;  but  I  am  sore  that  its 
rankness  alone  is  not  the  reason  given.  If 
fbe  gentleman  would  lend  me  his  memory,  1 
would  then  repeat  them— none  of  the  powers, 
Bor  any  like  tbera  (your  lordships  know  better 
'  the  words,  I  don't  recollect  the  words)  but  no- 
thing like  theo^  was  ever  to  be  put  in  use  attain 
in  that  or  in  any  other  court,  as  well  as  1  can 
'  remember. 
.  Mr.  Attorney  General  has  talked  of  the  per- 
sonal conceit  of  Tutehin  concerning  authors. 
I  thought  myself,  till  a  strong  zeal  made  me 
act  otherwise,  as  little  likely  to  become  an 
•itthor  as  any  of  those  gentlemen  who  hear 
me.  I  hare  never  been  a  contractor  with  any 
oews- papers ;  he  knows  I  have  not.  If  I  de- 
sired the  printer  of  the  Public  Advertiser  to 
give  me  up  always  to  justice,  my  lords,  I  can* 
not  easily  conceive  how  Mr.  Attorney  General 
could  find  anything  to  justify  his  oratory  upon 
that  subject.  Is  that  i^  defiance  of  a  court  of 
justice  ?  Is  that  flying  in  the  face  of  the  justice 
of  the  country  ?  To  be  willing  to  abide  its  sen- 
fence  ;  not  to  withdraw  myself  from  its  cen- 
tare:  not  to  wish  even  to  avoid  any  enquiry 
into  my  conduct ;  is  that  to  be  that  bold-faced 
audacious  man  that  defies  the  justice  of  his 
country?.  My  lords,  if  it  is,  I  can  only  again 
deplore  that  a  gentleman,  who  must  have  great 
understanding,  and  great  talents  and  abilities, 
from  the  office  which  he  holds,  that  the  under- 
f  tending  of  that  gentleman  should  be  so  very 
different  from  mine. 

My  lords,  I  have  already  appeared  in  this 
iituation  oAen  enough ;  and  if  1  had,  as  he  ima- 
gities  I  have,  any  luxury  or  pleasure  in  holding 
myself  foi-th  in  public ;  if  I  had,- it  would  long 
before  this  have  4Men  satisfied.— There  are 
many  other  things  which  I  might  say  to  your 
lordships ;  bat  as  I  trust,  and  fully  trust,  that 
I  shall  still  find  a  remedy,  niv  lords,  against 
the  present  decision,  I  shall  forbear  saying  one 
svllable  in  extenuation  of  what  the  Auorney 
fteneral  has  been  pleased  to  charge  me  with ; 
and  leave  your  lordships  to  pi^noanoe  your 
judgment  without  the  least  consideration  of  me. 
without  the  smallest  desire  that  you  should 
abate  a  hair  from  what  you  think  necessary 
for  the  justice  of  my  country.  I  shall  leave 
it  entirely  to  your  lordships'  discretion. 

Mr.  Justice  Aston.  John  Home,  clerk,  you 
ftsiid   convicted,   upon   an   infbrmatioa  tiled 

rinst  yon  by  his  majesty's  attorney-general, 
writing  and  publishing,  and  causing  to  be 
printed  and  published,  a  false,  widted,  and  sedi- 
tious libel,  of  and  <kmcemlng  his  majesty's  go- 
▼ernment  and  the  employment  of  his  troops. 
The  libel  has  been  openly  read  in  court  from 
the  record ;  and,  upoo  the  report  of  |iis  lord- 
ship who  tried  this  inlbrmatton,  it  appeatji  that^ 


upon  your  own  cross-examination  of  one  of  the 
witnesses,  you  gloried  in  the  publication  of  it; 
that  you  avowed  you,  did  not  desire  to  be 
screened  ;  and  that  you  avowed  yourself  the 
author  of  it.  Since  that  indeed,  in  this  court,, 
you  attempted  to  gloss  over  parti  of  this  libel. 


charflfe  upon  the  king's  troops,  and  not  tnm- 
cemin^  his  majesty's  ^vemment ;  to  treat  the 
word  *  troops'  as  bemg  indeterminate  in  its  signi- 
fication, and  not  carrying  with  it  the  construc- 
tion which  the  information  avers,  and  which 
the  jury  have  found,  of  its  *'  concerning  the 
king's  government  and  the  employment  of 
those  troops  by  his  authqrity,*'  You  have  said 
very  truly  that  evidence  is  not  to  supply  any 
defect  in  ah  information.  There  is  no  defect 
in  the  information :  the  information  sets  fortb 
the  libel  at  large ;  and  tlie  information  charges 
that  libel  to  be  "  of  and  concerning  his  naa- 
jesty*s  government,"  as  I  befbre-tnentioned. 
Upon  that  the  court  has  now  decided  agreeably 
to  the  finding  of  the  jury ;  and  no  man  can 
really  mistake  the  malicious  meaning  and  in- 
sinuation of  it.  It  is  a  libel  which  coi^tains  a 
most  audacious  insult  upon  his  majesty's  ad- 
ministration and  government,  and  the  conduct 
of  his  loyaJ  troops  employed  in  America.  It 
treats  those  disaffected  and  traitorous  persons 
who  have  been  in  arms  and  in  Oj^en  rebellioii 
against  his  majesty,  as  faithful  subjects— fatUi- 
ful  to  the  character  of  Englishmen  :  and  it 
falsely  and  seditiously  asserts,  th^t  for  that 
reason  only  they  were  inhumanly  murdered 
by  his  majesty's  troops  at  Lexington  and  Con* 
cord.  By  this  same  libel  subscriptions  too  are 
proposed  and  promoted  for  the  families  of  those 
very  rebels  who  fell  in  that  cause,  traitorously 
fighting  againsC  the  troops  of  their  lawfol  sove- 
reign. This  is  the  light  in  wliich  this  libel  must 
appear  to  every  man  of  a  sound  and  impartial 
understending ;  this  is  the  plain  and  the  unar- 
tificfal  sense  of  it.  The  eoutento  of  this  libel 
have  been  too  effectually  scattered  sod  dis* 
persed  by  your  means,  as  charged  in  the  several 
counte  of  the  information,  and  they  have  heed 
inserted  in  divers  and  different  newspapers. 
The  t»ntento  are  too  well  known,  and  I  trust 
abhorred,  to  need  any  repetition  from  me,  for 
the  sake  of  obeer?ing  farther  upon  their  ma- 
lice, sedition,  and  fsibehobd.  The  court  have 
considered  of  the  punishment  fit  to  he  inflicted 
upon  you  for  this  offence :  and  the  sentence  of 

the  court  is, ^That  you  do  pay  a  fine  to  tb* 

king  of  SOO/.,  that  you  be  imprisoned  for  the 
space  of  twelve  months,  and  until  that  fine  be 
paid  ;  and  that  upon  the  determinalHMi  of  your 
imprisonment,  you  do  find  sureties  for  your 
good  behaviour  for  three  years,  youi^lf  m 
4O01.  and  two  sureties  in  SCO/,  each. 

Mr.  Home,  My  lord,  I  am  not  at  all  aware 
of  what  is  meant  by  finding  sureties  for  tk« 
good  behaviour  for  three  years.  It  is  that  part 
of  the  sentence  that  {lerhaps  I  shall  find  moat 
difficulty  to  comply  with,  because  1  don't  on- 
derstend  it  If  I  am  not  irregular  in  entreat* 
ing  your  lordship  to  explain  it  to  me:— your 
lordsiiipp^  I  suppofe*  would  chuseto  kate^ut 
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sentenees  plainly  onderatood,  and  I  know  not 
tbe  nature  of  this  suretyship. 

Lord  Mantficld^  It  is  a  comnon  addition. . 

Mr.  Home,  And,  >  it  may  be,  a  commoo 
bardabtp. 

Mr.  Just.  Asian,  Not  to  repeat  offences  of 
tbis  sort. 

Mr.  Home.  Of  this  sort? 

Lord  Mansfield,  Any  misdemeanour. 

Mr  Just.  Aston,  Wbatever  shall  be  con- 
•troi'd  bad  behaviour. 

M r.  Horne.  I f  y  our  lordshi ps  would  imprison 
me  for  these  three  years,  1  should  be  safer ;  be- 
cause I  can't  foresee,  but  that  the  most  merifOri- 
oua  action  of  my  life  may  be  construed  to  be  of 
tbe  same  oaiure. 

Lord  Mansfield.    You  must  be  tried  oy  a 

i'ury ,  bj^  your  country*  and  be  conficted.  You 
Lnow  it  is  a  most  constant  addition.  You 
iinow  that  yourself  very  well. — Where  are  tbe 
tipstares^ 


To  reverse  tbis  judgment,  Mr.  Borne 
brought  a  writ  of  error  m  parliament,  and  on 
bis  behalf  it  was  arg^ued  by  Mr.  Lee  and  Mr. 
Dunning,  that  it  is  a  principle  in  the  law  of 
England,  that,  in  criminal  prosecutions,  tbe  in- 
formation or  indictment  most  contain  in  itself 
a  certaiu  and  explicit  charge  of  the  offence  in- 
teoded  to  be  imputed  to  the  defendant,  and  no 
4)efect  of  certainty  in  the  charge  can  be  helped 
or  supplied  hy^  any  proof,  and  still  less  by  pre- 
sumption or  intend ment»  either  in  the  jury 
who  give  the  venlict,  or  in  the  court  which  pro- 
nounces judgment  upon  it.  It  is  equally  true, 
that  all  penal  charges  ought  to  be  taken  most 
favourably  for  the  subject,  in  every  stage  of 
tbe  prosecution ;  so  that  if  it  appears  doubtful 
vbether  the  fact  alleged  in  the  information  of 
indictment  be  necessarily  criminal*  or  msy 
possibly  be  innocent,  tbe  prosecution  aball  fail ; 
and  though  thejury  find  a  general  verdict,  such 
verdict  ought  nut  to  be  construed  by  tbe  court 
to  find  any  thing  beyond  tbe  plain  and  certain 
allegations  in  the  inmctmeut  or  information.  In 
this  case  the  jurv  had  found  that  the  king's' 
troops,  mentioned  in  the  advertisement,  meant 

*  bis  majesty's  troops ;'  for  this,  and  the  pub- 
lication by  tbe  defendant,  were  facts  charged, 
and  therefore  mi^ht  be  properly  ,said  to  have 
been  found.  If  it  should  be  admitted,  which 
was  not  found,  that  the  troopo  meant  his  ma- 
jest]f 's  army  in  America,  there  was  nothing  in 
the  information  that  extended  tbe  imputation 
on  those  troops  to  bis  majesty  or  bis  ministers, 
unless  it  was  in  the  intrudoctory  words,  which 
had  been  resorted  to  as  charging  tbe  advertise- 
pent  to  be  written,  *  of  and  concerning  bis  ma- 
jesty'a  government,  and  tbe  employment  of  bia 
troops.'  If  the  jury  were  to  bt  understood  to 
have  found  it  to  be  so  written,  (though  from 
the  company  that  passage  kept  with  tbe  worda 

•  ftlse,wicked,  nalicious,  scandalous,  seditious,' 
it  might  more  properly  be  considered  as  a  mat^ 
tar  •!  ialerence  than  of  cbaige,)  it  would  not  of 
ja^fitmiy  folhiw,  tbal  the  employment  of  tbe 
M«|ii  ifUh  whiob  Mr^  Borne  npreiacd  Ub  dia- 


salisfaction,  was  an  employment  by  bis  roajes* 
ty,  or  by  any  peraon  in  authority  under  bim. 
It  waa  equally  consistent  with  a  supposition, 
that  the  troops  in  tbe  instance  complained  of 
employed  thfmselves  in  acting  witbnut,  or  even 
contrary  to  the  orders  of  those  to  wiiose  order* 
they  ought  to  have  conformed.  Nor  did  it 
follow,  that  because  the  advertiseraeut  was 
found  to  have  been  written  concerning  bis  ma- 
jesty'a  giiveromeot,  that  it  therefore  necessarily 
imports  an  intention  to  arraign  that  govern- 
ment. Armies  are  properly  considered  as  among 
the  instruments  of  government,  and  are  pro- 
perly employed,  whenever  they  are  so  employ- 
ed in  tbe  delcnce  of  a  just  government  WbO'^ 
ever  writes  therefore  concerning  bis  majesty 'a 
armies,  may  be  aaid  to  write  concerning  his 
majestv's  government  But  tbe  auposed  libel 
carried  no  impntation  against  bis  majeaty,  or 
his  government ;  unlesa  it  should  lie  under- 
stock to  mean,  that  the  miabehaviour  which  it 
waa  supposed  to  impnte  to  tbe  troops  waa  in  an 
inatance  wherein  tbey  were  acting  in  doe  obo« 
dience  to  legal  orders,  under  an  authority  de-^ 
rived  from  bia  majefty;  but  tbia  waa  no 
where  charged,  and  consequently  not  found. 
In  order  to  nave  supported  the  information  in 
the  manner  in  which  probably  tbe  prosecutor 
wiabed  to  have  it  understood,  be  ought  to  bava 
abewn  by  proper  avermenta,  that  there  was  at 
the  time  a  rebellion  existing  in  America ;  that 
the  troops  were  sent  thither  to  suppress  it ;  that 
they  were  in  the  act  of  exerting  themselves, 
in  obedience  to  proper  orders,  towards  this  ob- 
ject ;  and  that  though  the  loss  of  Uvea  was 
among  the  consequences  of  that  exertion,  it  was 
no  murder,  nor  in  any  sense  a  violation  of  law, 
but,  on  tbe  contrary,*  perfectly  justified  by  tha 
occasion.  Vfhy  averments  to  this  effecf  were 
not  to  be  found  in  the  record,  it  was  not  difficblt 
to  conjecture,  to  those  at  least  who  understand 
that  averments  must  be  proved ;  and  it  might 
not  be  thought  ceruin  that  a  jury  would  ha 
found  who  would  aasent  to  the  truth  of  theso 
propositions.  It  would  be  no  answer  to  say 
that  all  tbia  waa  notorioua ;  or  that  at  tbe  trial 
it  waa  proved ;  for  if  it  were  so,  which  was 
by  nd  means  admitted,  it  was  perfectly  imma- 
terial, if  the  principle  be,  aa  it  was  conceived  to 
be,  that  the  Judges  are  to  receive  or  use  no 
other  knowledge  of  the  facts  essential  to  coo- 
Btitute.a  criminal  charge,  but  what  they  collect 
from  the  record. 

Go  the  other  side  it  was  contended  by  the 
Attorney  General  Thuriow  and  Solicitor  Gene- 
ral Wedderbom,  that  the  crime  of  a  libel  con- 
sists  in  opprobrious  words  or  signs,  written, 
made,  exhioited,  or  publiabed,  concerning  soma 
person,  or  other  subject,  which  it  is  criminal 
SO'  to  revile.  The  accusation  must  therefore 
state  the  opprobrious  worda  or  aigna,  and 
they  must  be  applied  to  the  per^n  or  thing 
supposed  to  be  reviled :  but  no  technical  form 
of  words  is  necessary  for  that  purpose.  If  the 
natural  and  apparent  sense  of  the  words  them- 
selves be  onprobrious,  and  require  no  other 
mediam  tons  snch  meaDiog  uponiUem^  ne 


Digitized  by 


Googl( 


791] 


17  GEORGE  III. 


Proceedings  against  John  Home, 


[7'J« 


tonbendo  or  arerment  to  support  it  can  be  ne- 
cessary to  raise  an  apparent  meaning.  If  the 
application  of  such  opprobrious  worda  be  ex- 
presslv  made  in  tbe  ptiraae  of  the  libel,  no  in- 
nuendo, or  averment  to  support  it,  can  be  want- 
ing to  raise  an  express  application.  It  is -a  well 
known  rule,  that  judges  are  to  understand  a 
libel  as  others  do,  without  straining  to  find  a 
loop-hole  to  palliate  the  oflence,  whicb  in 
some  measure  %vould  be  to  encourage  scandal. 
4t  would  be  a  ridicutous  absurdity  to  say,  that 
ft  writing,  understood  by  the  meanest  capacity, 
cannot  possibly  be  understood  by  a  judge  and 
jury  ;  therefore  judges  will  not  resort  to  every 
posjsible  construction,  only  to  avoid  the  natural 
One ;  much  less  give  a  different  sense  to  the 
wbrds,  by  supposing  circumstances  which,  if 
th^  exist,  should  be  proved.  The  words  com- 
plained of  conveyed,  m  their  natural  and  appa- 
rent meaning,  a  gross  reflection,  the  imputation 
of  an  heinous  and  hateful  crime,  upon  the  em- 
ployment of  the  national  force,  and  conseqnent- 
IV  upon  bis  majesty's  government,  of  which 
the  employment  of  thut  force  is  an  important 
part.  These  words,  *  the  king's  troops,'  in  a 
common  and  obvious  sense,  mean  that  national 
force  which  the  law  takes  notice  of  and  autho- 
rises. The  literal  meaning  of  the  words  was 
confirmed  by  the  context,  and  it  was  impossible 
to  believe  that  any  £ngiish  reader  had  put  ano- 
ther interpretation  upon  them,  much  less  had 
any  such  reader  mistaken  them  to  mean  flocks 
or  companies  of  strollers,  fkc.  as  the  objection 
idly  supposed.  The  application  of  these  op- 
probrious words  to  the  king's  government,  and 
the  employment  of  his  tronps,  not  only  appear- 
^  ed  in  the  phrase  of  the  libel  itself,  but  was  ex- 
pressly charged  in  t)ie  information,  and  proved 
even  by  the  defendant's  witnesses,  and  found 
bv^the  jury  ;  that  matter  therefore  was  also  con- 
cluded. The  averments  suggested  in  the 
defendant's  argument  were  by  no  means  ne- 
cessary to  constitute  .a  state  of  this  crime ;  for 
supposing  there  had  been  no  rebellion,  or  troops 
employed  to  suppress  it,  or  engagement  by  the 
king's  troops,  or  slaughter  made  of  the  rebels, 
the  ((uilt  of  thi<(  calumny  «i'ou Id  not  have  been 
diminished  by  its  total  want  of  foundation  or 
colour  of  truth. 

After  liearing  counsel  on  this  writ  of  error, 
Ibe  following  Que«tioo  was  put  to  tbe  Judffes; 
*'  Whether  the  writing  contained  in  tbe  infor- 
mation is,  in  point  of  law,  rafficiently  charged 
to  be  a  libel  apon  his  ma.jesty's  governnaent  ?"— 
{'Br<3miC%  Cas^  in  Parliament ^  vol,  4,  p.  3 70. J 

And,  on  Monday,  May  11,  1778, 

Lord  Chief- Justice  DeGrey  delivered  the 
unanimous  opinion  of  all  the  jodges  in  the 
affirmatiTe,  and  gave  the  reasons  as  follow: 

My  lords,  I  have  conferred  with  the  Lord 
Chief  Baron,  and  the  rest  of  m^  brethren  the 
judges,  upon  tbe  question  \ihich  voor  lord- 
ships have  propounded  to  us ;  ami  I  am  de- 
puted'to  deliver  their  opinion  to  your  lordships 


Tlib  question  is,  •  Whether  the  writing  dc- 
'  acrihed  in    the  information    is   sufficiently 

*  charged  to  make  it  a  libel  upon  bis  majesty's  y 
« government  ?• 

By  the  words  *  sufficiently  charged'  I  un- 
derstand to  be  meant.  Whether  it  is  charged 
with  sufficient  certainty?*  But,  though  the 
law  requires  certainty,  we  have  no  precise  idea 
of  the  signification  of  the  word ;  which  is  as 
indefinite  in.  itself,  as  any  word  that  can  be 
used.  Lord  Coke,  speaking  of  it,  represents  it 
thus  [Co.  Litt.  350,  a.  &  5  Co.  121]  :  •  Tliere 
^  are  tnree  kinds  of  certainties :  certainty  to  a 
'  certain  intent  in  general ;  certainty  to  a  com- 
'  mon  intent;  and  certainty  to  a  certain  intent 
'  in  everyparticular.'  This  last  is  rejected  io 
all  cases,'  as  partaking  of  too  much  subtlety. 
The  second  is  sufficient  in  defence :  the  first  ia 
reoiiired  in  a  charge  or  accusation. 

Perhaps  this  account  of  it  does  not  convey  a 
much  clearer  idea  ;  but  1  apprehend  it  will 
become  intelligilde,  by  conslderiog  the  grounds 
of  the  distinctions,  taken  in  the*  present  case, 
upon  the  certainty  requirrd  in  a  charge. 

The  charge  must  contain  such  a  dtscription 
of  the  crime,  that  the  defendant  may  know 
what  crime  it  is  which  he  is  called  upon  to  an- 
swer ;  that  the  jury  may  appear  tu  be  war- 
ranted in  their  mncluaion  of  *  guilty'  or  *  not 

*  guilty'  upon  the  premises  delivered  to  them  ; 
and  that  the  Court  may  see  such  a  definite 
crime,  that  they  may  apply  the  punishment 
which  the  law  prescnbes. 

This,  I  take  to  be  what  is  meant  by  tbe  dif- 
ferent degrees  of  certainly  mentioned  in  the 
books :  anil  it  consists  of  two  parts ;  the  matter 
to  be  pharged,  and  tlie  manner  of  cbirging  it. 

As  to  the  matter  to' be  charged,  whatever 
circumstances  are  necessary  tu  constitute  the 
crime  imputed,  must  be  set  out ;  and  all  be- 
yond are  surplusage.  And  therefore,  in  the 
instance  of  the  proaecntion  for  perjury  which 
has  been  cited,  it  was  necessary  to  set  ont  the 
oath,  as  an  oath  taken  in  a  judicial  proceeding, 
and  before  proper  persons,  in  order  to  see,  whe- 
ther it  was  an  oath  which  the  Court  had  juris- 
diction to  administer.  In  the  prosecution  of  a 
constable  for  not  serving  the  ofiice  [5  Mod.  96], 
it  is  necessary  to  set  out  the  mode  of  his  elec- 
tion ;  because,  if  he  ia  not  legally  elected,  he 
cannot  be  guilty  of  a  crime  in  not  serving  the 
office.  Where  the  circumstances  go  to  con- 
stitute a  crime  tliey  must  be  set  out:  where 
the  crime  is  a  crime  independently  of  such  cir- 
cumstances, thev  may  aggravate,  bui  do  not 
contribute  to  make  the  offence. 

To  apply  these  principles  to  tbe  case  of  a 
Jibel :  it  may  happen,  that  a  writing  may  be  so 
expressed,  and  in  such  clear  and  unambiguous 
words,  as  that  it  may  amount  of  itself  to  a  Nbel. 
In  such  a  case,  the  Court  vi^nts  no  circum- 
stances to  make  it  clearer  tlian  it  is  of  itself : 
and  therefore,  all  foreign  circumstances  intro- 


•  Re^pectintr  certaiuty,  see  tha  "E«i*  * 
^iirra  Advertisement,  part  S,  oh.  5^  »oU  ft  Note 
to  Enuomos,  Diidogne  f,  p.  4d. 
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duced  upon  the  record  would  be  only  jiMtter  of 
superero)f  atioD.  But,  if  the  terms  of  the  writ* 
iofir  sre  general,  or  ironical,  or  spoken  by  way 
of  allusion  or  reference ;  although  every  man 
who  reads  such  a  writing,  may  pot  the  same 
constroction  upon  it,  it  is  by  understanding 
something  not  expressed  in  direct  words ;  and 
it  heing  a  matter  of  crime,  und  (be  party  liable 
to  be  punished  for  it,  there  wants  something 
tnore.  It  ouglit  to  receive  a  judicial  sense, 
whether  the  application  is  just :  and  the  fact, 
or  the  nature  of  the  fbct,  on  which  that  de- 
pends, is  to  be  determined  by  a  jury.  But  a 
jury  cannot  take  eognisaoce  of  it,  unless  ittp- 
pears.  upon  the  record;' which  it  cabDOt  do 
witiiouc  ao  averment. 

Thus  ranch  is  sufficient  to  be  said,  in  regard 
to  the  matter  tliat  is  necessary  to  be  averred. 

Secondly,  as  to  the  rtanner  of  making  the 
averment :  there  are  cases,  where  a  direct  and 
pojiitive  averment  is  necessary  to  be  made  in 
specific  terms ;  as,  where  the  law  ha&  affixed 
and  appropriated  technical  terms  to  describe  a 
crime;  as  in  murder,  burgiary,  and  others. 
It  is  likewise  true,  that  in  all  cases,  those  facts' 
which  are  descriptive  of  the  crime,  must  be 
introduced  upon  the  record  by  averments,  in 
opposition  to  argument  and  inference,  lii  the 
case  of  a  libel  which  does  not  in  itself  contain 
the  crime,  without,  some  extrinsic  aid,  it  is 
necessary  that  it  should  be  put  upon  the  record, 
by  way  of  introduction,  if  it  iH  new  matter;  or 
by  way  of  innuendo,  if  it  is  only  matter  of  ex- 
planation. For' an  ronuendo  means  nothing 
more  than  the  words,  '  id  est,'  *  scilicet,'  or 

*  meaning,'  or  *  aforesaid,'  as  explanatory  of 
a  subject  matter  sufficiently  expressed  before ; 
as,  such  a  one,  meaning  the  defendant,  or  snch 
a  subject,  meaning  the  subject  in  question. 
But  as  at)  innuendo  is  only  used  as  a  word  of 
explanation,  it  cannot  extend  the  sense  of  the 
expressions  in  the  libel  beyond  their  own  mean- 
ing, unless  soroetlring  is  put  upon  the  record 
for  it  to  explain.  As  tn  an  action  upon  the  case 
against  a  man  for  saying  of  another,  *  He  has 
•burnt  my  barn,'  [4  Co.  Barham's  case],  the 

^plaintinr  cannot  there /by  way  ofinnaendo,  say, 
meaning  '  his  barn  full  of  corn  ;'  because,  that 
is  not  an  explanation  of  what  was  said  before, 
but  an  addition  to  it.  ,  But  if  in  the  introd notion 
it  had  been  averred,  that  the  defendant  had  a 
barn  full  of  com,  and  that  in  a  discourse  about 
the  barn,  the  defendant  had  spoken  the  words 
charged  in  the  libel  of  the  plaintiff;  an  in- 
ntienoo  of  its  being  the  barn  full  of  corn  would 
hare  been  good :  for  by  coupling  the  innuenda 
in  the  libel  with  the  introductory  averment^ 

*  Iris  bsm  full  of  corn,'  it  would  have  made  it 
complste. 

And  I  conceive,  thiit  this  k'iiid  of  extrinsic 
tnatter  may  be  introduced  upon  the  record, 
either  by  direct  averment,  or  by  recitals^  or  by 
^t^f^^  inference ;  aod  that  such  iotroductoi^ 
nrflfctters  and  exphnuftory -innuendoes  so  made 
10  ajroesr  upon  thtf  Record  do  all  amOuct  to 
f^SEfeni  sTennetitSk ' 
'  AiitnDQefido  it  am  aTtrminit,  that  such  ft  one. 


means  snob  a  particular  person ;  or,  that  aoch 
a  thing,  means  snch  a  particular  thing :  and 
when  eoopled  with  the  introductory  matter,  it 
is  an  averment  of  the  whole  connected  propo- 
sition, by  wbich  the  cognizance  of  the  charge 
will  be  submitred  to  the  jury,  and  the  crime 
appeor  to  the  Court. 

The  libel  in  the  present  case  says,  <  That  the 
'  subscription  proposed  to  he  entered  into  was 
'  for  the  relief  of  the  widows,  orphans,  and  aged 

*  parents  of  our  beloved  American  subjects, 
'  who,  faithful  to  the  character  of  EngiishmeB, 

*  and  preferring  death  to  slaveryi  were  for  that 
'  reason  only  inhumanly  murdered  by  the 
^king's  troops.'  ft  is  not  necessary  toooo- 
sider,  whether  this  libel  comes  within  the  de- 
scription of  a  libel,  which  constitutes  a  crime 
of  itself,  without  say  assistance  of  other  cir- 
oumstaocet;  or  what  our  opinions  upon  that 
question  might  be ;  because,  we  are  all  of  opi- 
nion, that  there  is  sufficient  matter  expressed 
with  saffioieot  certainty  to  constitute  the  crime. 

But,  two  questions  have  been  made  upon  the 
introductory  part  of  the  information :  First, 
Whether,  the  interior  subsequent  matter  being 
introdoced  by  the  words  *  of  and  concerning 

*  his  majesty's  government,  and  the  employ- 
nient  of  his  troops,'  these  words  amount  to  a 

sufficient  averment  to  pot  it  legally  upon  the 
record  P  And  secondly.  Whether,  admitting  it 
to  be  legally  put  upon  the  record,  the  sense  of 
it  must  be  understood  to  be  a  libel  upon  his 
majesty's  government  ? 

And  first,  *  Whether  it  is  legally  pot  upon  ' 
the  record  in  point  of  form?' — it  is  put  upon 
the  record  by  these  wo^ds  :-»*  That  the  de- 

*  fendant  wrote  and  published  snch'  a  libel,  of 

*  atsd  concerning  his  majesty's  government  and 

*  the  employment  of  bis  troops.'  This  is  an 
averment ;  for  the  fact  is,  that  ^  he  wrote  and 

*  published  the  libel ;'  and  the  circumstance 
connected  with  the  fact,  and  which  therefore 
makes  a  part  of  it,  is,  that  *  be  wrote  and  pub- 

*  lished  the  paper  or  libel,  of  and  concerning 
^  his  majesty's  government  and  the  employ- 

*  mentof  his  troops.'  If  the  jury,  upon  the 
deftfoce  set  up,  had  found,  that  the  libel  was 
not  published  relative  to  the  king's  government, 
or  the  employment  6f  his  troops,  theihforme- 
tien  was  not  preved :  for  it  contains  an  entire 
proposition.  And  if  it  had  appeared,  that  the 
paper  related  to  a  volimUry  act  of  the  troops 
only,  sad  sot  to  an  employment  of  them  by 
government,  the  information  would  be  lUse ; 
beoadse  the  prosecutor  would  have  Ihiled  in  the 
proof  of  the  pr0])09ition,*  that  it  was  wntteo, 

*  of  and  eoneerning  the  kingV  coveniment  and 

*  the  employment  of  his  troops.' 

This  is  no  new  doctrine:  the  eases  cited  at 
the  bar  shew  it.  In  Totchin's  case,*  one  t)art 
of  the  libel  was  this :  '  The  mis^nagemeots 

*  of  the  navy,  have  been  a  greater  tax  lipoii 

*  the  merchants,  than  the  duties  raised  by  go>- 

*  vemotteot.'*  It  might  have  been  said  there. 
What  navy  f  Whose  navy  P  was  it  the  navy  of 


*  Ste  kin  this  CoHectioo,  vd.  1^,  p.  UM. 
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£iiglfint1,  or  did  it  meao  only  Ihe  merohant 
•hiptf  The  iuforniation  cbarfired,  that  the  de- 
fendant had  written  a  scandalous  and  seditions 
libel ;  in  which  the  information  stated  in  the 
introductory  |»srt,  *  of  aod  concerning  the  royal 

*  naf  y  of  this  kijiudom  and  the  gorernoaent  of  ^ 

*  the  saifl  navy,  it  is  written  so  and  so.'  When 
the  information  came,  in  stating  the  libel,  to  the 
word  'nary,'  by  an  innuendo,  it  explains  it 
thus :  '  meaning  the  royal  na?y  of  this  king- 
dom )'  which,  being  coupled  with  the  aver* 
meot  in  the  introductory  part  of  it,  made  the 
aeoae  and  the  charge  complete.— Again,  in  ano- 
ther part  of  the  same  information  for  another 
libel,  one  part  of  the  libel  was  thus:  *  There  is 
.*  another  plot  agsiinst  you :'  .*  and  afterwards, 
« it  is  a  plot  preparatory  to  your  trial.'  What 
trial  ?  The  introductoryjpart  of  the  informa- 
tion charged,  that  tiiis  ubel  was  written,  '  of 

*  and  concerning  the  defendant,  and  a  prosecu- 
'  tiott  to  be  had  against  him  for  divers  seditious 

*  libels  by  him,  bd'ore  that  time,  composed  and 
<  published.'  The  information  afterwards  ex- 
plains *you'  thus;  meaning  <  the  defendant.' 
This,  connected  with  the  averment  in  the  intro- 
ductory part,  was  a  suflBcient  explanation  of  the 
charge.  The  defendant  was  mund  guilty  of 
tbef  several  libels  in  the  information.  He  moved 
in  arrest  of  judgment;  but  not  upon  the  grotmd 
of  the  insufficiency  of  the  averments :  for  it 
waa  sufficiently  understood,  that  ^ofand-con- 
*,  cerning  the  royal  navy,  &c.'  was  good  with- 
out any  other  additional  averments.  In  the 
case  of  Rex  v,  Matthews,*  which  was  an  in- 
dictment upon  Stat.  6  Ann.  e.  7,  the  words  of 
the  libel  were  these ;  «  From  the  solemnity  of 
Mhe  Chevalier's  birth,  and  if  hereditary  rl^ht 

*  be  any  recommendation,  be  has  that  to  plead 

*  in  bis  favour.'  It  was  there  said,  What  Che- 
valier? Who  is  he?  What  recommendation? 
And  to  whatthiuff  ?— In  the  introductory  part, 
the  information  cnarged  the  libel  to  have  been 
Wfitten,  *  of  and  concerning  the  Pretender,' 
aod  *  of  and  concerning  his  right  to  the  crown 
*'  of  Great  Briuin.'  And  it  was  held,  that  the 
innuendoes  in  the  body  of  the  libel,  explaining 
the  words  '  Chevalier,  &c.'  to  mean  the  Pre- 
tender and  his  hereditary  right  to  the  crown  of 
Great  Britain,  when  connected  with  the  aver- 

.meats  in  the  introductory  part,  of  its  being 
•rrilten,  'ofand  concerning  the  Pretender  and 

*  bis  riffbt  to  the  crown  of  Great  BriUin,'  were 
a  sufficient  explanation  to  make  good  the 
charge. 

In  the  case  of  Rex  venus  AMerton,  [SayeHs 
Reports,  880],  the  Ubel  was  an  advertise- 
ineot,  reciting  certain  orders  made  for  ooU 
lecting  monev  on  acoouiit  of  the  distemper 
amongst  the  horned  cattle,  advertised  by  the 
clerk  of  the  peace  for  the  coanty  of  Suffolk  ; 
and  it  charged,  that  by  these  orders  the  money 
collected  had  been  improperly  applied.    The 

.  information  chaigad  this  to  be  a  libel  on  tbe«|     This  being  the  rule,  and  the  accusation  sudi 
justices  of  Suffolk.    In  the  body  of  the  libel,  it 
was  not  said, « by  order  of  the  justiceSi'  nor  did 

f  Sce4t  in  tbiy  Collection^  toL  H^  p.  13S3. 


the  information  in  the  introductory  part  say, 
that  it  was  a  libel  *  of  and  concerning  the  jus^ 

*  tioesofSufiblk.'  But  when  the  informaltoa 
came  to  state  any  of  the  orders  in  tl»e  adver- 
tisement, it  added  this  innuendo,  'meaning 

*  an  order  of  the  justices  of  peace  for  the  county 

*  of  Suffolk.'  But  these  innuendoes  could  not 
supply  the  want  of  an  averment  in  the  intro- 
dnctory  part,  of  its  being  written  of  and  coo-' 
cemiog  the  justices ;  Mcause  they  were  not 
explanatory  of,  but  in  addition  to,  the  fonner 
nuitter;  and  the  Court  Were  of  opinion,  that 
the  information  having  omitted  tjie  words,  *  of 
'  and  concerning  the  justices'  in  tlie  introduc- 
tory part,  such  omission  was  fatal :  and  judg-' 
ment  was  accordingly  arrested. 

From  these  cases  it  is  clear,  that  the  words 

*  of  and  concerning'  are  a  sufficient  introduc- 
tion of  the  new  matter.  And  therefore  in  the 
present  case,  it  is,  in  point  of  form,  a  sufficient 
averment  upon  the  record,  that  the  paper  was 
written  <  of  and  concerning  the  king's  goverur 
«ment.' 

But  secondly,  it  has  been  argued  upon  the 
further  charge  respecting  the  troops,  that  it 
d<)es  not  import  that  these  troops  were  so  em- 
ployed by  act  of  government.  And  thereforci 
though  it  should  m  held  to  have  been  written, 
'  of  and  concerning  the  king's  government,', 
yet  <  it  does  not  appear  to  be  so,  raatire  to  the 
'  act  of  the  troops.'  It  has  been  further  argued, 
that  in  giving  their  opinion  upon  this,  point, 
'  The  judges  can  take  no  knowledge  of  any 
'  thing  that  is  said  or  written,  but  what  they 

*  call  collect  from  the  record ;'  and  likewise, 

*  That  every  accusation  taken  from  the  record 
'  must  be  plain  and  clear^  and  is  not  to  be 

*  strained  by  any  forced  meaning  or  constroc- 

*  tiqn.'  But,  as  the  crime  of  a  libel  consists  in 
conveying  and  impressing  injurious  refleoCions 
upon  the  minds  of  the  subject ;  if  the  writing 
is  so  understood,  by  all  who  read  it,  the  injury 
is  done  by  the  publication  of  these  injurioos  re- 
flections, before  the  matter  comes  to  the  jurj 
and  to  the  Court.  And  if  courts  of  justice  were 
bound  by  law  to  study  for  any  one  possible 
or  supposable  case  or  sense,  in  which  the  words 
used  might  be  innocent,  such  a  singularity  of 
understanding  might  screen  an  offender  nroin 
punishment,  l»ut  It  could  not  recal  the  words, 
or  remedy  the  injury.  It  would  be  strange  to 
say.  and  more  so  to  gire  out  as  the  law  of  t|ie 
land,  that  a  man  may  be  allowed  to  defame  in 
one  sense,  and  to  defend  himself  by  another. 
Such  a  doctrine  would  indeed  be  pregnant  with 
the  *  nimia  subtilitas,'  which  my  lora  Coke  tm 
jnstlv  reprobates. 

The  true  rule  to  go  bv,  is  laid  down  by  my 
lord  King  in  the  case  or  Rex  vtrttu  Matthews^ 
which  is  this :  *  That  the  court  and  jury  must 

*  understand  the  record  as  the  rest  of  mankind 
do.' 


as  IhsTe  beifore  stated,  it  remains  to  be 
only  what  the  words  in  the  present  case  are* 
They  are  these:  *  That  the  defendant^  of  nn^ 
'  cohcerning  the  king's  govemmant  and  the 
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*  employment  of  his  trooper'  taid,  *  that  tone- 

*  ceDl  Bobjects  had  been  mbaniaiily  murdered 

*  by  tbe  km^^'t  troopi,  ooly  for  preferring  death 

*  to  slavery/  >  Do  these  words  import  m  their 
natural  and  obvioas  sense,  that  the  king's  troops 
were  employed  by  the  act  of  government,  in* 

'  humanly  to  mnrder  the  king's  innocent  sub- 
jects?— ^There  can  be  no  doubt  but  that  the 
king's  government  comprehends  all  tbe  exe- 
cutive power  of  the  stale,  both  civil  and  mili- 
tary ;  that  he  employs  all  the  national  force, 
and  that  his  troops  are  tbe  instrumeats  with 
which  pah  of  tbe  executive  government  is  to 
be  carried  on.  The  introductory  part  of  this 
information  charges,  that  the  subject  of  the 
writing  in  the  present  case  was,  *  The  troops, 

*  and  the  king^s  troops,  and  the  business  they 
'  had  done.' 

It  has  been  truly  said,  that  the  king's  troops 
may,  like  other  men,  act  as  individuals:  but 
they  can  be  employed  as  troops  by  tbe  act  of 
government  only.  J f  the  averment  therefore 
amounts  to  this,  that,  in  the  discourse  which 
was  held,  the  words  were  said  *  of  and  concem- 

*  ing  the  king's  government ;'  the  natural  im- 
'  port  of  them,  without  any  forced  or  strained 

meaning,  appears  to  us  to  be  this ;  I  am  speak- 
ing of  the  king's  administration  of  his  govern- 
ment relative  to  his  troops,  and  1  say,  *  that  our 

*  fellow  subjects,  faithful  to  the  character  of 

*  Englishmen,  and  preferring  death  to  slavery 

*  were  for  that  reason  only  inhumanly  m^r- 

*  dered  by  the  king's  order;  or  the  orders  of 

*  his  officers.'  The  motive  imputed  t^nds  to 
aggravate  the  inhumanity  of  the  act,  and  con- 
sequently, of  the  imputation  itself:  because  it 
arraigns  the  government  of  a  breach  of  public 
trust,  in  employing  the  means  of  the  defence 
of  the  subject  m  the  destruction  of  the  lives  of 
those  who  are  faithful  and  innocent. 

As  to  any  other  circumstances  not  stated  in 
the  information ;  if  those  which  are  stated,  do 
of  themselves  constitute  an  offence,  the  rest 
supposed  bv  the  defendant,  whether  true  or 
false,  would  have  been  only  matter  of  aggrava- 
tion, and  not  any  ingredient  essential  to  the 
constitution  of  the  crime,  and  therefore  not  ne- 
cessary to  be  averred  by  the  record. 

Upon  the  whole  of  the  case  therefore,  we  are 
unanimously  of  opinion,  that  the  record  con- 
tains '  all  facts  and  circnmstances  necessary 

*  to  warrant  the  condtision  of  the  jury.    And 

*  that  it  likewise  contains  all  facts  and  circum- 

*  stances  necessarjr  for  the  information  of  the 
.*  Court  to  give  their  judgment  upon  the  qcch- 

*  sion.' 

Whereupon  it  was  ordered  and  adjudged, 
That  the  judgment,  given  in  the  court  of  King's- 
hench  for  the  king,  he  affirmed,  and  the  record 
remitted,  &c.— CCovpfrV  Reporiif  p.  682  J 


In  the  course  of  the  debate  July  17,  1819, 
respecting  lord  Holland's  bills  relative  to  in- 
formations ex  (fficiof  (see  New  Pari.  Deb.  vol. 
9h  P*  «97,  1M9»  €t  M?.)  lord  JtoHand  hav* 
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ing,  in  sapport  of  his  ailment,  relied  on  the 
authority  of  Mr.  Justice  Blackstone's  Com^. 
mentaries,  it  appears  that  lord  Ellenborough 
mixed  widi  general  expressions  of  praise  othera 
extremely  depreciatory  of  th%t  work.  •<  He 
would  say  that  at  the  time  of  writing  his  Com- 
mentaries, judge  Blackstonc  was  extremely 
ignorant  of  crimmal  law."— '^  DIackstone  when 
he  compiled  his  lectures  was  comparatively  aa 
ignorant  man,  he  was  merely  a  'fellow  of  All 
Souls  College,  moderately  skilled  in  the  law. 
His  true  and  solid  knowledge  was  acquired 
afterwards;  he  grew  learned  as  he  proceeded 
with  his  work."^'*  There  were  many  things 
in  Blackstone's  work  which,  as  a  lawyer,  he 
was.  bound  to  say  were  mis-sutemeots,  among 
them  was  the  proposition  to  which  the  noble 
lord  had  referred.''  Lord  Erskine,  however, 
powerfully  vindicated  the  Commentaries; 
'*  The  work  shewed  the  author's  deep  re- 
searches into  all  the  principles  of  our  legal 
constitution,  and  as  informations  ex  officio  were 
part  of  the  ancient  law.'^it  was  from  history  and 
writers  of  authority  which  were  open  to  him, 
that  their  true  nature  was  to  be  traced ;  from 
liis  not  having  attended' the  coorta,  he  miglu 
not  know  the  modem  practice,  hot  be  knew  the 
grounds  upon  which  such  informations  had 
been  first  adopted  and  finally  retained,  when 
their  expediency  came  to  be  considered  ;  and 
he  appeared  to  him  to  be  correct,  when  he  said, 
*  that  the  objecta  of  them,  were  properly  such 
enormous  misdemeandrs  as  tended  to  endanger 
or  disturb  tbe  government,  and  in  which  a  mo- 
ment's defaiv  might  be  fatal ;  in  such  cases, 
the  law  had  given  to  the  crown  tbe  power  of 
an  immediate  prosecution  without  waiting  for 
any  previous  application  to  any  pther  tribunal.' 
—He  entirely  agreed  with  his  noble  and  learn- 
ed friend  that  this  was  not  quite  a  correct  view 
of  the  use  of  inforonations  in  our  own  times, 
nor  even  when  the  Commentaries  were  writ- 
ten ;  but  to  amif^  the  work  on  that  account, 
would  be  trying  it  not  by  the  principles  of  the 
law,  but  by  tbe  very  abuse  complained  of." 

Indeed,  whatever  be  the  authority  of  Mr. 
Justice  Blackstone's  opinions  at  the  time  of  his 
death,  to  that  authority,  and  not  merely  to  the 
weightof  his  opinions  when  he  compiled  his 
lectures,  are  his  Commentaries  as  he  left  them 
entitled.  Nine  editions  of  Blackstone's  Coni- 
mentaries  were  published  in  his  life-lime,  and 
it  appears  from  Hargrave's  Jurisconsult  £x*> 
ercitadons,  vol.  1,  p.  S81,  that  the  tenth  edition, 
though  published  after  Blackstone's  death,  had 
been  corrected  by  him. 

Not  unconnected  with  tbe  law  of  libel  open 
which  Mr.  Home  said  so  much  in  this  case,  is 
the  dictum  of  lord  Ellenborougb  in  the  case  of 
Dubost  V,  Beresford,  (S  Campbell's  Nisi  Prius 
Rep.  51 1,)  being  an  action  for  destroying  a  pic- 
ture, which  was  publicly  exhibited,  but  which 
it  appeared  was  highly  defamatory  of  a  gentle- 
man and  his  wife  who  was.tl^e  defendant's  sister. 
Lord  Ellenborougb,  C.  J.  B.  R.  said  **  If  it  was 
a  libel  upon  the  persons  iotrodnoed  into  it»  tbe 
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kw  cannot  coBsider.  it  Tahiable  w  a  piictttre. 
Upon  an  application  to  the  Lord  Cbaoceilor, 
he  would  have  granted  an  uMUoction  aninit  iis 
ezhilMtioo,  and  the  plaintiff  .waa  both  civilly 
and  cricninally  liable  for  having  exhibited  it." 
I  have  been  inftnrmed  by  very  high  autho- 
tity,  that  the  proroulgattan  of  this  doctrine 
relating  to  the  Lord  Chancellor's  injunction  ex- 
cited great  aatonishment  in  the  minda  of  all  the 
practitioners  of  the  courts  of  equity,  and  1  had 
apprdiended  that  this  most  have  happened; 
since  I  believe  there  ^ia  not  to  be  fbuod  in 
the  books  any  decision  or  any  dictum,  posterior 
to  the  days  of  the  Star  Chamber,  from  which 
such,  doctrine  can  be  deduced,  either  directly, 
or  by  inference  or  analogy  :  unless  indeed  we 
are  to  except  the  proceedings  of  lord  Ellenbo- 
rough's  predecessor  Scrog^s  and  his  asso« 
ciaies,  in  the  case  of  Henry  Care ;  in  which 
case  **  Ordinatum  est  qubd  liber  intitulai  *  the 
Weekly  Packet  of  Advice  from  Rome,  or  the 
History  of  Popery,'  non  uKerids  imprimatur 
▼el  pnblicetnr  ner  aliquam  personam  quamcdn- 
que.'*  See  the  Order  in  vol.  8,  p.  198,  in 
Scroggs'a  Case.  Sea  Henry  Care's  Case,  in 
▼oi.  7,  p.  1111.    See  also,  rol.  19,  p.  1159. 

Concerning  appeal  of  murder,  spoken  of  in  p. 
716,  see  the  cases  of  Spencer  Cowper,  vol. 
12,  p.  1106,  and  Thomas  Bambridge,  vol.  17, 
p.  397. 

In  Vol.  16»  which  is  just  published,  of  the 
Kaw  PkrltanMotary  History  (p.  4%.)  it  appears 
that  the  attempt  at  the  time  of  the  Revolution 
to  take  aw^  Informations  in  the  court  of 
King's  Bench,  (see  p.  678)  was  mentioned  br 
Mr.  Nicholson  Calvert  in  his  speech  on  March 
4,  1766,  in  the  House  of  Commons,  upon 
moving  for  leave  to  bring  in  a  Bill  *  for  the 
relief  of  his  Majesty's  subjects,  touching  Infor- 
mafSoas  in  the  King's-bepch,  by  and  in  the 
name  of  his  Msffesty'a  Attorney-General.' 

On  the  writ  of  error  in  Wilkes's  Case,  (See 
Vol.  19,  p.  11S6)  in  support  of  the  firM  error 
assigned,  vis.  "  That  it  does  not  appear  by  the 
aatd  records,  that  the  said  an*  Fletcher  Norton, 
knight,  by  whom  the  saiil  informations  against 
the  said  John  Wilices  were  exhibited,  had  any 
,  lawful  power,  warrant,  or  authority,  according 
tp  the  law  of  the  land,  to  exhihic  the  aaid  in- 
fbrmatiotts  in  the  records  aforesaid  specified  ; 
and,  therefore,  thst  the  said  iofbnnaliona  are 
not  sufficient  informations  in  law,  whereon  to 
convict  tile  said  John  Witkes  of  the  oiTencaa  in 
and  by  the  same  inforesatioos  charged  upon 
him,  and  to  ground  the  aforesaid  judgments 
against  him,"  the  fbllowing  reasons  «rere  al- 
leged in  his  ptinted  Cave,  aig ncd  by  his  counsel 
(Glynn  and  bsvenport.) 

*'  I.  Because  the  said  infbrmationa  are  ex- 
hihiurd  and  filed  by  the  said  s'ur  Fletcher  Moc^ 
too,  as  his  Majesty's  Solicitor  General,  excffieio, 
when,  by  virtue  of  anch  Kts  office,  ha  had  on 
general  authority  so  to   ' 


•ny 


H.  Becanseit  does  not  appear,  that  ha  had 
apcainl  antbority  so  to  do* 
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"  Moeh  doubt  haa  bean  foriyierly  entertained 
by  those  who  wh^re  moaiemuentlydistinguished 
for  their  knowledge  of  the  criminal  laws  of  ihi« 
country,  whether  any  criminal  informiitioos 
were  lawful.  The  canstructiona  of  Magna 
Charta,  cap.  49|  some  ancient  -statulea,  and 
books  of  the  law,  declare  and  agree,  Tbat  no 
man  can  be  charged,  but  by  indictment  or 
presentmettt.'*-ln  the  case  of  tbe  King  and 
Berchet.and  others,  1  and  3  William  and 
Mary,  reported  in  5th  Mod.  463,  and  there 
called  Prynne's  case,  air  Francis  Winniugton 
averred  that  lord  chief  justice  Hale  had  often 
said,  *  That  if  >ever  informations  came  in  dis- 
pute, they  could  not  stand,  but  must  necessarily 
fall  to  the  ground.' — :lt  is  admitted,  however, 
that  the  court  of  King's-  bench  in  that  case  held, 
that  informations  lay  at  common  law. 

*'  The  present  question  therefore  will  be.  Who 
are  the  officers  known  to  the  law,  and  de- 
acribed  in  the  law  books,  as  the  persons  with 
whom  only  this  right  of  exhibiting  informatlbns 
cjr  ojgkio  rested  ?-— It  may  be  clearly  collected, 
from  the  authority  of  the  legialature,  and  the 
law  books,  that  these  officers  were  only  the 
king's  attorney- general,  and  the  king*8  co-' 
Doner,  to  which  latter  is  always  added,  in  such 
cases,  the  title  of  attorney  also — No  act  of  par- 
liainent,'no  law  book,  mentions  any  other  officer, 
as  having  this  power  in  any  case,  or  under  any 
circumstances. — ^From  the  king's  coroner  this 
power  was  taken  away  by  the  atatute  4  an«l  5 
William  and  Mary,  cap.  18,  and  was  then  leii 
in  the  attorney  general  only . — SeijeantHaw- 
kins  m  his  second  ralume  of  Pleas  of  the  Crown, 
fol.  868,  observing  upon  that  statute's  taking 
away  this  power  from  the  king's  coroner  and 
attorney  only,  says,  from  whence  it  folio wa, 
that  infbrmationa  exhibited  by  the  attorney 
general  remain  as  they  were  at  common  law. 

<*  Such  informationa  can  only  be  exhibited  in 
the  court  of  King's-behch,  of  which  court  the 
king's  attorney  general  and  the  king's  coroner 
and  attorney^  comnsoaly  called  the  master  of 
the  CrowB-office,  are  offioers  upon  record,  and 
have  their  known  seau.and  places  there  as  such. 

**  Sir  Bartholomew  Shower,  iff  his  Rep«rtK 
fol.  114,  in  the  same  case  above  mentioned  in  6 
Mod.  argues  and  observes,  upon  the  stotutc  31 
Elizabeib,  cap.  5,  and  its  proviso  in  aect.'tl,  pra^ 
Tiding  '*  That  that  act  shall  not  exieod  to  any 
auoh  officers- of  reosed  as  have,  in  reapect  of 
their  offices,  therelefora  lawfully  used  to  ex- 
hibit information,'  that  it  is  the  judgment  of 
parliament,  that  there  were  officers  to  exhibit 
them,  and  those  that  are  meant  must  be  the  at- 
torney and  his  deputy  the  coroner,  for  I  know, 
says  he,  no  other.-»U  mliy  be  thought  that  air 
Bartholomew  Shower  is  maccurate  in  callfbg 
the  coroner  deputy  to  the  attorney,  because  tbe 
coroner  has  a  superior  seat  in  the  court  of 
King's-bench  to  the  attorney.— But  sir  Bar- 
tholomew Shower  must  be  understood  to  speak 
of  the  oorooer,  aa  deputy  only  in  this  hMtattce, 
he  not  having  equal  power  with  the  attom^ 
over  tbe  iaformatkni  when  exiubiled ;  for  tbe 
coconer  oannot  p«t  a  atop  to  It  tf  en  tboogh  ha 
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flbould  btve  the  king's  warrant  onder  bis  sign 
manoai  for  the  purpose ;  and^et  the  attorney- 
general  can,  by  firtoe  of  bis  office,  stop  it  at 
once  bv  a  noli  prouqui^  which  appears  by  the 
case  of  the  King  v.  fiensoo,  1  Vent  93.  Sir 
Bartholomew  Shower,  fol.  130,  says  further, 
That  in  case  of  malicious  prosecation,  no  action 
lies  against  the  attorney  or  coroner,  any  more 
than  against  a  grand  juror  or  prosecutor;  and 
the  reason  gifen  for  it  is,  because  they  are 
upon  their  oaths;  and  so  says  he,  they  (mean* 
iog  the  attorney  and  coroner)  are  here  as  offi- 
cers upon  record  ;  snd  fol.  133,  he  says,  the 
way  of  apprizing  the  Court  is,  by  *  deditcnrioe 
bic  intelligi  et  informari'  before  any  process, 
which  is  done  by  a  sworn  officer  filed  of 
record. 

"  If  it  be  contended,  that  during  the  Tacancy 
of  the  office  of  attorney  general,  bis  authority, 
in  this  respect,  de?olves  upon  the  solicitor  ge- 
neral ;  it  is  answered,  that  no  law  book  &t  ju- 
dicial determination  warrants  tliat  argument. 
It  is  admitted  that  there  are  some  modem  in- 
stances in  the  rolls  of  the  Crown-office  of  in- 
formations filed  by  the  solicitor  general,  ej 
tifficiot  some  of  which  describe  the  vacancy  of 
the  office  of  attorney  general,  as  if  that  was 
the  circumstance  from  which  the  solicitor  ge- 
neral derived  his  sutbority,  and  raised  to  him- 
self this  power.  But  as  the  others  are  ailent 
^bout  such  vacancy,  they  roust  prove  a  general 
original  authority,  or  nothing ;  because  if  a 
special  authority  is  to  give  the  title,  it  must  by 
the  rules  of  law  be  set  forth  in  the  record,  for 
nothing  ont  of  the  record  can  warrant  the  judg- 
ment upon  the  record.  There  does  not  appear 
to  be  one  instance  of  a  Utigation,  or  judicial 
opinion,  concerning  such  informations  filed  by 
the  solicitor  general. 

"  It  appears  upon  the  records,  that  the 
attorney  general  became  the  prosecutor  of  the 
present  informations,  before  the  judgments 
were  given.  But  no  adoption  afterwards,  by 
the  attorney  general,  of  these  illegitimate 
ofispring  can  sancti ( V  th eir  birth.  1  f  the  infor- 
mations were  bad  when  they  were  filed,  no  sub- 
sequent act  whatsoever  could  make  them  good. 

**  Wherefore,  as  the  legislature  has  not  sub- 
stituted, nor  meant  to  substitute  the  solicitor 
general,  or  any  other  person  or  persons,  in  the 
room  of  the  coroner,  from  whom  they  took  this 
power,  or  in  the  place  of  the  attorney  general, 
during  the  vacancy  of  that  office,  as  it  was  al- 
ways in  the  power  of  the  king  to  supply  that 
vacancy  at  any  moment  he  pleased ;    as  the 

Sislature  has  left  the  attornejr  general  the 
y  known  officer  in  law,  authorial  to  exhibit 
criminal  informations  tx  o^cio ;  as  the  solicitor 
raieral  is  no  sworn  officer  of  the  court  of 
King's-bench,  either  filed  of  record,  or  other- 
wise ;  asall  the  law-books  are  consistently  silent, 
about  any  power  kidged  in  him  for  such  pur- 
pose ;  as  this  power  has  of  late  time  only  oeen 
iisur|;ed  by  the  solicitor  general  in  some  mo- 
dem instances,  and  those  too  varving  in  their 
for  m,as  if  be  did  not  know  on  what  ground  he 
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claimetl  or  exercised  the  power ;  and  as  he  ap- 
pears to  have  had  no  warrant  or  authority 
whatsoever  to  act  in  this  instance  as  attorney 
for  the  crown  ;  it  is  humbly  submitted  by  the 
pisintiff  in  error,  that  the  informations  in  ques- 
tion were  filed  without  an?  lawful  authority, 
and  for  that  reason  are  fundamenUlly  bad  and 
void,  so  ss  not  to  warrant  any  judgments  upon 
them  against  tbe  plaintiff  in  error." 

On  the  part  of  the  crown  it  was  said  in  an- 
swer, **  That  an  informstion  for  an  offence  is  a 
surmise  or  suggestion  upou  record,  on  behalf 
of  the  king,  to  a  court  of  criminal  jurisdiction, 
and  is,  to  all  intents  and  purposes,  the  suit  of 
the  king;  and  that  it  would  be  difficult  to  as- 
sign a  reason,  why  his  majesty  should  not  have 
equal  liberty  with  the  subject  of  commencing 
and  prosecuting  his  suits,  by  those  persons 
whom  he  thinks  fit  to  confide  in  and  employ. 
That  the  attorney  and  solicitor  genersi  sre  in- 
vested, by  their  offices,  with  genersi  authority 
to  commence  and  prosecute  the  suits  of  the 
crown :  it  is  true,  the  attorney  general,  as  the 
superior  officer,  has  the  dirsctioii  and  cootroL 
of  his  msjesty's  prosecutions,  in  which  the 
solicitor  general  seldom  interferes ;  but  it  in 
equally  true,  that  during  the  vacancy  of  the 
office  of  attorney  general,  all  the  suits  of  the 
crown,  both  criminal  and  civil,  arecommenced, 
prosecuteil,  and  carrietl  on  by  the  Solicitor  Ge- 
neral. That  at  the  time  when  these  infomu- 
tions  were  filed  against  Mr.  Wilkes,  the  office 
of  attorney  general  was  vacant,  and  conse- 
quently the  solicitor  genersi  was  the  proper 
officer  to  exhibit  them.  But  it  is  said,  that  thn 
fact  of  the  vacancy  ought  to  appear  upon  the 
,  record :  the  only  pretence  for  such  an  averment 
is  to  inform  the  court  of  the  vacancy,  as  an  in- 
ducement to  receive  the  information  from  the 
aolicitor  general ;  but  there  is  no  necessitjjr  for 
that  intelligence.  Tbe  attorney  general  is,  in 
truth,  an  officer  of  and  base  place  in  the  conrt 
of  King's-bench,  and  the  Court  will  Uke  notice 
of  the  vacancy  of  tbe  office ;  and  there  are 
multitudes  of  instances  of  suits  commenced  snd 
prosecuted  by  the  solicitor  general  on  behalf 
of  the  Crown,  without  any  averment  or  notice 
taken  of  the  vacancy  of  the  office  of  attorney 
general.  But  if  the  circumstance  of  an  infor- 
mation being  filed  by  tbe  solicitor  general  fiur- 
nisbed  any  real  ground  of  objection  to  the  pro- 
secution, yet  it  was  conceived,  that  the  plaintiff 
in  error  was  now  precluded  from  availing  him- 
self of  it;  it  could  at  most  amount  only  to  an 
irregularity,  and  tbe  remedy  must  Have  been 
by  application  to  the  court  to  have  the  informa- 
tion Uken  off  the  file,  or  the  proceedings  stayed. 
It  ct>uld  never  be  a  cause  of  demurrer,  or  of 
arrest  of  judgment,  or  a  ground  of  error ;  and 
Mr.  Wilkes,  having  pleaded  to  tbe  offence,  had 
waived  any  advantage  of  that  irregularity. 
Besides,  the  solicitor  general  having,  during 
the  suit,  been  sppointed  Attorney  General 
adopted  the  information,  joined  issue  with  tbe 
plaintiff  in  errors  and  proKCUted  the  suit  to  a 
convktion.'' 
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553.  The  Trial  of  John  Almon,  Bookseller,  upon  an  Information, 
filed  dr  officio,  by  William  De  Grey,  esq.  his  Majesty's  At- 
torney-General, for  selling  Junius's  Letter  to  the  King :  Be- 
fore the  Right  Hon.  William  Lord  Mansfield,  and  a  Special 
'  Jury  of  the  County  of  Middlesex,  in  the  Court  of  King's- 
Bench,  Westminster-Hall,  on  Saturday  the  2d  day  of  June, 
lOGEoiiGE  III.  A.  D.  1770.     [Taken  in  Short-hand.*] 

into  the  utmost  diflhonouraod  contempt,  and  to 
poison  and  infect  the  minds  of  his  majesty's 
suhjects,  with  notions  and  opintons  of  our  said 
lord  the  king,  highly  unworthy  of  our  said 
lord  the  king,  and  of  that  paternal  love  and 
concern  which  he  bath  always  showed  and 
expressed  for  lill  his  subjects,  as  if  our  said 
lord  the  king  had  unjustly  taken  a  part  with 
some  of  bis  subjecte  against  others,  and  had 
unjustly  prostltmed  the  measures  of  his  go- 
Ternment  to  gratify  personal  resentment ;  and 
also,  thereby  as  mach  as  in  him  the  said  John 
Almon  lay  to  alienate  and  withdraw  from- our 
said  lord  the  king  that  cordial  love,  allegiance, 
and  lidelitv  which  every  subject  of  our  said  lord 
the  king  should  and  of  right  ought  to  have  and 
shew  towards  our  said  lord  the  kin^ ;  and  also, 
most  unlawfully,  wickedly  and  maliciously  con* 
triving  and  intending,  by  wicked,  artful,  scandal- 
ous, and  malicious  allusions,  suppositions  and 
insinuations,  to  traduce,  scandalise,  and  vili^ 
the  principal  officers  and  mioisters  of  our  said 
lord  the  king,  employed  and  entrusted  by  our 
said  lord  the  king  in  the  condact  and  manage- 
ment of  the  weighty  and  arduous  affairs  of  this 
government,  and  to  represent,  and  cause  it  to 
be  believed,  that  said  principal  officers  and  mi« 
nisters  had  violated  the  laws  and  constittttion 
of  this  kingdom,  and  adopted  weak,  oppressive, 
and  infamous  measures  m  the  administratton 


Copy  of  an  Invormation,  filed  Ex-Officio  by 
WfLLiAW  De  Grey,  esq.  his  Majesty's  At- 
torney General,  against  John  Almon, 
Bookseller,  for  publishing  a  Libel. 

Middlnej,  Filed  Hilary  Term,  10  Geo.  d. 

Information  sets  forth,  Thtt  John 

Almon,  late  of  the  parish  of  St.  James, 
within  the  liberty  of  Westminster  in  the 
county  of  Middlesex,  bookseller,  having  no 
regard  to  the  taws  of  Ibis  kingdom,  or  the 
public  peace,  good  order,  aniT  government 
thereof,  and  most  unlawfully,  seditiously,  and 
maliciously  contriving  and  intending  by  wick- 
ed, artful,  Bcandaloos,  and  malicious  allu- 
alons,  suppositions  and  insinuations,  to  mo- 
test  and  disturb  the  happy  state,  and  the 
public  peaee  and  tranquillity  of  this  kingdom, 
and  most  insolently,  audaciously,  and  unjustly 
to  asperse,  scandalize,  and  vilify  onr  said  pre- 
Itent  sovereign  lord  the  king,  and  to  represent, 
and  to  cause  it  to  be  believed,  that  our  said  so- 
vereign lord  the  king  had  by  his  measures  of 
^vernment  lost  the  affections  of  his  subjects 
in  that  part  of  Great  Britain  called  England, 
and  in  Ireland,  and  in  his  dominions  of  Ame- 
rica, and  brought  the  public  affliirs  of  this  king- 
dom into  a  most  distressed,  dingraceful,  and 
lamentable  slate  and  condition  ;  and  also,  most 
unlawfully  and  maliciously  contriving  and  in- 
tending to  represent,  and  cause  it  to  be  believed, 
that  our  said  lord  the  king  had  bestowed  pro- 
motions and  favours  npon  his  subjects  of  that 
part  of  his  kingdom  of  Great  Britain,  called 
Scotland,  in  preference  to  bis  subjects  of  that 
part  of  Great  Britain  called  £ns;land,  and 
thereby  to  create  groundless  jealousies  and 
uneasiness  in  his  mojesty 's  subjects  of  England, 
and  also  most  unjustly  to  represent,  and  cause 
it  to  be  believed,  that  our  said  lord  the  king  had 
bestowed  promotions  and  tkvonrs  upon  one  part 
of  bis  sattl  majesty's  army,  commonly  ca|ted 
the  guards,  in  preference  to  another  part  or  his 
army,  commonly  called  the  marcbing  regi- 
ments, and  thereby  to  create  groundless  jea- 
lousies, uneasiness,  and  mutiny,  in  that  part  of 
bis  army  called  the  marching  regisnents,  and 
to  bring  our  said  lord  the  king  and  his  adminis- 
tration of  the  government  of  this  kingdom, 

*  Printed  for  J.  Miller,  in  dueeaV  Head- 
Passage,  Pateraoster-row,  1770. 


of  the  public  affiiirs  of  this  kingdom,  and  had 
brought  distress  and  misery  upon  the  subjecta 
of  this  kingdom ;  and  thereby  to  weaken  and 
diminish  the  public  credit,  power  and  autho* 
rlty  of  the  j^vernmeot,  and  al«o,  as  much  as  in 
him  the  said  John  Almon  lay,  contriving  and 
intending  to  asperse,  scandalize  and  vilify  the 
members  of  the  present  House  of  Commons 
of  this  kingdom,  and  to  represent  them  as  an 
abandoned,  profligate  set  of  men,  who  had  arbi- 
trarily invaded  the  rights  of  the  people,  violated 
the  laws,  and  subverted  the  constitution  of  this 
kingdom,  and  also  as  much  as  in  him  the  said 
John  Almon  lay,  to  move,  excite,  aild  stir  ap 
the  subjects  of  our  said  lord  the  king  to  insar- 
rection  and  rebellk>n  against  our  said  lord  the 
king,  he  the  said  John  Almon,  upon  the  flnt 
day  of  January,  in  the  10th  year  of  the  reiga 
of  our  said  present  sovereign  lord  George  the 
dd,  by  the  grace  of  God,  of  Great  Britain, 
Prance  and  Ireland,  king,  defender  of  the  IUtb» 
and  so  fortbi  with  foroe  and  arnsi  at  tbe^ansk 
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of  St.  Jam««  aforesaid,  within  the  libertv  of 
Wefltmioster  aforesaid,  ie  the  county  of  Mid- 
dlesex aforesaid,  uQlawfuUy,  wickedly,  aedi- 
tiously,  and  maliciously  did  publish,  and  did 
cause  and  procure  to  be  published,  a  moat 
wicked,  scandalous,  seditious,  and  malicious 
libel  intituled,  The  London  Museum  of  Po- 
litics, Miscellanies,  and  Literature,  io  which 
said  libel  of  and  concerning  our  said  present 
sovereign  lord  the  king,  and  of  his  administra- 
tion of  the  government  of  this  kingdom,  and 
also  of  and  concerning  the  public  affairs  of  this 
kingdom,  and  also  of  and  concerning  the  prin- 
cipal officers  and  ministers  of  our  said  lorn  the 
king,  employed  and  entrusted  by  our  said  lord 
the  king  in  the  conduct  and  management  of 
the  weighty  and  arduous  affairs  of  this  govern- 
ment, and  also  of  and -concerning  the  members 
of  the  present  House  of  Commons  of  this  king- 
dom, are  contained  (amongst  other  things)  di- 
vers, wicked,  scandalous,  seditious,  and  mali- 
cious matters  (that  is  to  say)  in  one  part  thereof 
according  to  the  tenor  following,  to  wit,  "  Ju- 
nius's  Letter  to  the  ****  (meaning  our  said 
lord  the  king).  When  the  complaints  of  a 
brave  and  powerful  people  are  observed  to  en- 
crease  in  proportion  to  the  wrongs  they  have 
suffered,  when,  instead  of  sinking  into  submis- 
sion, they  are  roused  to  resistance,  the  time 
will  soou  arrive  at  which  every  inferior  consi- 
deration must  yield  to  the  aecurity  of  the  so- 
vereign, and  to  the  general  safety  of  the  state. 
There  is  a  moment  of  difficulty  aud  danger,  at 
wlkich  flattery  and  falshood  can  no  longer  de- 
ceive, and  simplicity  itself  can  no  longer  be 
misled.  Let  us  auppose  it  arrived.  Let  us 
suppose  a  gracious,  well-intentioned  prince, 
made  sensible  at  last  of  the  great  duty  he  owes 
to  his  people,,  and  of  his  own  disgraceful  situa- 
tion ;  that  he  looks  round  him  for  assistance, 
and  asks  for  no  advice,  but  how  to  fntlfy  the 
wishes,  and  secure  the  happinesi  of  his  subjects. 
In  these  circnmetancea  it  may  be  matter  of 
curious  speculation  to  consider,  if  an  honest 
man  were  permitted  to  approach  his  king,  in 
what  terms  would  he  address  himself  to  bis 
■overeign.  Let  it  be  imagined,  no  matter  how 
improbable,  that  the  first  pr^udice  against  hia 
character  is  removed,  that  the  ceremonious  dif- 
ficulties of  an  audience  are  surmounted,  that 
be  feels  himself  animated  by  the  purest  and 
most  honourable  affeciiona  to  hia  king  and 
country,  aod  that  the  great  person,  whom  be 
addresses,  has  spirit  enough  to  bid  him  speak 
freely,  and  understanding  enough  to  listen  to 
bim  with  attention.  Unacquainted  with  the 
▼ain  impertinence  of  forma,  he  would  deliver 
hia  aentiroenta  with  dignity  and  firmness,  but 
not  without  respect.  Sir,  (meaning  our  pre- 
sent aevereign  lord  the  king)  it  ia  the  misfor- 
tune of  your  fife,  and  origmally  the  cause  of 
every  reproach  and  distress  which  has  attended 
yoar  government,  that  yoa  (again  meaning 
our  present  tovereign  lord  the  king)  should 
never  b^ve  been  acquainted  with  the  language 
of  trnth^  unUl  you  heard  it  in  the  complaints 
•f  jQur  ^people.    It  is  not,  however,  too  late  to 


eorveet  the  error  of  your  education.  We  are 
still  inclined  to  make  an  indulgent  allowance 
for  the  pernicious  lessons  you  received  in  your 
youth,  and  to  form  the  most  sanguine  hopes 
from  the  natural  benevolence  of  your  disposi- 
tion. We  are  far  from  thinking  jou  capable 
of  a  direct,  deliberate  purpose  to  invade  those 
original  rights  of  your  subjects,  on  which'  all 
their  civil  and  political  liberties  depend.  Had 
it  been  possible  for  us  to  entertain  a  anspicion  so 
dishonourable  to  your  character,  we  should 
long  since  have  adopted  a  stile  of  remonstrance 
very  distant  from  the  humility  of  complaint. 
The  doctrine  inculcated  by  our  laws,  that  the 
king  can  do  no  wrong,  is  admitted  without  re- 
luctance. We  separate  the  amiable  good; 
natured  prince  from  the  folly  and  treachery  of 
his  servants,  and  the  private  virtues  of  the  inaa 
from  the  vices  of  his  government.  Were  it 
not  for  this  just  distinction,  I  know  not  whe- 
ther your  m y's  (meaning  majesty's)  con- 
dition, or  that  of  the  English  nation,  would  de- 
serve most  to  be  lamented.  I  would  prepare 
vour  mind  for  a  favourable  reception  of  truth, 
oy  removing  every  painful,  offensive  idea  of 
personal  reproach.  Your  subjects.  Sir,  (again 
meaning  our  said  present  sovereign  lord  the 
king)  wish  for  nothing  but  that  as  they  are  rea- 
aonable  aud  affectiouate  enough  to  separate 
your  person  from  your  government,  so  you 
(again  meaning  our  said  present  sovereijf  n  lord 
the  king)  in  your  turn  shouki  distinguish  be- 
tween the  conduct,  which  becomeathe  perma- 
nent dignity  of  a  k— g,  (meaning  king)  and 
that  which  serves  to  promote  the  temporary 
interest  and  miserable  ambition  of  a  minister* 
You  ascended  the  throne  with  a  declared,  and 
1  doubt  not,  a  sincere  resolution  of  giving  uni« 
versal  satisfaction  to  your  subjects.  You  (again 
meaning  our  said  present  sovereign  lord  the 
king)  found  them  pleased  with  the  novelty  of 
a  young  prince,  wliose  countenance  promised 
even  more  than  his  words,  and  loyal  to  you  not 
only  from  principle  but  passion.  It  was  not  a 
cold  profession  of  allegiance  to  the  first  ma- 
gistrate, but  a  partial,  animated  attachment  to 
a  favourite  prince,  the  native  of  their  country. 
They  did  not  wait  to  examine  your  conduct, 
nor  to  be  determined  hy  experience,  but  gave 
you  a  generous  credit  for  the  future  blessings 
of  your  reign,  and  paid  you  in- advance  the 
dearest  tribute  of  their  anections.  Such,  Sir, 
(again  meaning  our  said  present  sovereign  lord 
the  king)  was  once  the  disposition  of  a  people, 
who  now  surround  your  throne  with  reproaches 
and  complaints.  Do  justice  to  yourself.  Banish 
from  your  mind  those  unworthy  opinions  with 
which  some  interested  persons  nave  laboured  to 
possess  you.  Distrust  the  men  who  tell  yon 
the  English  are  naturally  light  and  inconstant^ 
that  they  complain  without  a  cause.  Withdraw 
your  confidence  from  all  parties ;  from  minis- 
ters, favourites,  and  relationa ;  and  let  there  be 
one  moment  in  your  life  in  which  you  (again 
meaning  our  said  present  sovereign  lord  the 
king)  have  consulted  your  own  understauding. 
When  you  (again  meaning  our  said  lord  the 
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king)  affectedly  renounced  tlie  name  of  Eng- 
lishman, believe  me,  Sir,  (again  meaning  our 
•aid  lord  the  king)  you  were  persuaded  to  pay 
a  ?ery  ill-judgdf  compliment  of  one  part  of 
your  subjects  at  the  expence  of  another. 
While  the  natives  of  Scotland  are  not  in  actual 
rebellion,  they  are  undoubtedly  entitled  to  pro- 
tection, nor  do  1  mean  to  condemn  the  policy  of 
giving  some  encouragement  to  the  novelty  of 
their  affections  for  the  House  of  Hanover.  1 
am  ready  to  hope  for  every  thing  from  their 
new-bord  zeal,  and  from  the  future  steadiness 
of  their  allegiance.  But  hitherto  they  have  no 
claim  to  your  favour.  To  bononr  them  with  a 
determined  predilection  and  confidence  in  ex* 
elusion  of  your  English  subjects,  who  placed 
Tour  family,  and,  in  spite  of  treachery  and  re- 
Dellion  have  supported  it  upon  the  th— ne 
(meaning  throne)  is  a  mistake  too  gross  eveq 
for  the  unsuspecting  generosity  of  youth.  In 
this  error  we  see  a  capital  violation  of  the  most 
obvious  rules  of  policy  and  prudence.  We 
trace  it  however  to  an  original  bias  in  your  edu  • 
cation,  and  are  ready  to  allow  for  your  inexpe- 
rience. To  the  same  early  influence  we  attri- 
bute it,  that  yon  have  descended  to  take  a  share 
not  only  in  the  narrow  viewa  and  interest  of 
particular  persons,  but  in  the  fatal  malignity  of 
their  passions.  At  your  accession  to  the  throne, . 
the  whole  system  of  government  was  altered, 
not  from  wisdom  or  deliberation,  but  because  it 
bad  been  adopted  by  your  predecessor.  A  little 
personal  motive  of  pique  aiid  resentment  was 
•ufficient  to  remove  the  ablest  servants  of  the 
crown,  but  it  is  not  in  this  country.  Sir,  (again 
meaning  our  said  lord  the  king)  that  such  men 
can  be  dishonoured  by  the  frowns  of  a  k», 
(meaning  the  king)  they  were  dismissed  but 
could  not  be  disgraced.  Without  entering  into 
9l  minuter  discussion  of  the  merits  of  the  peace, 
we  may  observe  in  the  imprudent  hurry  with 
which  Uie  first  overtures  from  France  were  ac- 
cepted, in  the  conduct  of  the  negociation,  and 
terms  of  the  treaty,  the  stronp^est  marks  of  that 
precipitate  spirit  of  concession  with  which  a 
CMcrtain  part  of  your  subjects  have  l)een  at  all 
times  ready  to  purchase  a  peace  with  the  natu- 
ral enemies  of  ihis  country.  On  your  part  we 
are-  satisfied  that  every  thing  was  honourable 
and  sincere,  and  if  Ed  (meaning  England) 

was  sold  to  F e  (meaning  France^  we  doubt 

not  that  your  ro^ y  (meaning  majesty)  was 

equally  betrayed.  The  ^wnditions  of  peace 
were  matter  of  grief  and  surprise  to  your  sab- 
jects,  but  not  the  immediate  cause  of  their  pre- 
sent discontent.  Hitherto,  Sir,  (again  meaning 
our  said  lord  the  now  king)  you  had  been  sacri- 
ficed to  the  prejudices  and  passions  of  others. 
With  what  firmness  will  you  (again  meaning 
our  said  lord  the  king)  bear  the  mention  of  your 
own  ?  A  man  not  very  honourably  distinguish- 
ed in  the  world,  commences  a  formal  attack 
Bpon  your  favourite,  considering  nothing  hut 
how  he  might  best  expose  his  person  and  prin- 
ciples to  detestation,  and  the  national  character 
of  his  countrymen  to  contempt.  The  natives 
of  that  cooBtry,  Sir,  (agaui  maaiiiAg  our  said 
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lord  the  now  king)  are  as  much  distingpiabed 
by  a  particular  c^iaracter  as  by  your  majesty's 
favour.  Like  another  chosen  people  they  have 
been  conducted  into  the  land  of  plenty,  where 
they  find  themselves  actually  marked  and  divid- 
ed mm  mankind.  There  is  hardly  a  period  at 
which  the  most  irregular  character  may  not 
be  redeemed.  The  mistakes  of  one  sex  nod  a 
retreat  in  patriotism,  those  of  the  other  in  dero- 
tion.  Mr.  Wilkes  brought  with  him  into  poli- 
tics the  same  liberal  sentiments  by  which  his 
private  conduct  had  lieen  directed,  and  seemed 
to  think  that,  as  there  are  few  exceaaea,  io 
which  an  English  gentleman  may  not  be  per- 
mitted to  indulge,  the  same  latitude  was  allow- 
ed him  in  the  choice  of  his  political  principlet 
and  in  the  spirit  of  maintaining  them,  I  mean 
to  state,  not  entirely  to  defend  bis  conduct ; 
in  the  earnestness  of  his  zeal,  he  suffered  some 
unwarrantable  insinuations  to  escape  him.  He 
said  more  than  moderate  men  wouul  justify,  but 
not  enough  to  intitle  him  to  the  honour  of  your 
m — ^y's  (meaning  majesty's)  personal  resent- 
ment. The  rays  of  r — 1  (meaning  royal)  indig* 
nation,  collected  upon  him,  servdl  only  to  Illu- 
minate, and  could  not  consume.  Animated  by 
the  favour  of  the  people  on  one  side,  and  boat- 
ed by  persecution  on  the  other,  his  views  and 
sentiments  chaneed  with  bis  situation.  Hardly 
serious  at  first,  he  is  now  an  enthusiast ;  the 
coldest  bodite  warm  with  opposition,  the  hardest 
sparkle  in  collision.  There  is  a  holy  mistaken 
zeal  in  politics  as  well  as  religion.  By  per- 
suading others  we  convince  ourselves.  The 
passions  are  engaged,  and  create  a  material  af- 
fection in  the  mind,  which  forces  us  to  love  the 
cause  for  which  we  suffer.  Is  this  a  contention 
worthy  of  a  k —  ?  (meaning  king).  Are  yon 
(again  meaning  our  lord  the  now  king)  not  aen- 
aible  how  mucii  the  meanness  of  the  cause 
gives  an  air  of  ridicule  to  the  serious  difficulties, 
into  which  yon  (again  meaning  our  said  lord 
the  king)  have  been  betrayed  ?  The  destruc- 
tion of  one  man  has  been  now,  for  many  years, 
the  sole  object  of  your  government,  and  if  there 
can  beany  thing  still  more  disgraceful,  we  baye 
seen  for  such  an  object,  the  utmost  influence  of 
the  executive  power,  and  every  ministerial  ar- 
tifice exerted  without  success.  Nor  can  yoo 
(again  meaning  our  said  lord  the  now  king) 
ever  snooeed,  unless  be  should  be  imprudent 
enough  to  forfeit  the  protection  of  those  laws, 
to  which  you  owe  your  c— n  (meaning 
crown)  or  unless  your  ministers  should  per- 
suade you  to  make  it  a  question  of  force  alono^ 
and  try  the  whole  strength  of  government  in 
opposition  to  the  people.  The  lessons  be  has 
received  from  experience  will  probably  guard 
him  from  such  excess  of  folly;   and  in  your 

m 8  (meaning  majesty's)  virtues  we  find  an 

unquestionable  assurance  that  no  illegal  yio- 
lence  will  be  attempted.  Far  from  suspecting 
you  (again  meaning  our  said  lord  the  now  kiuf^ 
of  so  horrible  a  desijpB,  we  would  attribute  t£e 
continual  violation  of  the  laws,  and  even  this 
last  enormous  attack  upon  the  vital  principles 
of  the  Constitutioni  to  an  iU-idvised»  nnwortiiyf 
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persoDtl  resratment.  Fr^m  one  false  ttep  jon 
(again  meaning  oar  aaid  lord  tbe  now  kiDfr) 
liaire  been  betrayed  into  another,  and  at  the 
cause  was  unworthy  of  you  (again  meaning 
oar  said  lord  tbe  now  kin|t)  your  ministers  were 
determined  that  tbe  prudence  of  tbe  execution 
abould  correspond  with  the  wisdom  and  dignity 
of  the  design.  They  have  reduced  you  (again 
meaning  our  said  lord  the  now  King)  to  the  ne- 
cessity of  choosing  out  of  a  variety  of  difficul- 
ties ; — to  a  situation  so  unhappy  that  you  (again 
meaning  our  said  lord  tbe  now  king)  can  net* 
tber  do  wrong  wifhoat  ruin,  nor  right  without 
afflictioo.  These  worthy  servants  have  undoubt- 
edly given  you  many  singular  prootii  of  their 
abilities.  Not  contented  with  making  Mr.  Wilkes 
•  man  of  im|M>rtauce,  they  bavejndicionsly  trans- 
ferred the  qoestiou  from  the  rights  and  interest 
of  one  roan  to  the  most  important  rights  and 
interests  of  the  people,  and  forced  your  subjects, 
from  wishing  well  to  the  cause  of  an  indivi- 
dual, to  unite  with  him  in  their  own.  Let  them 
proceed  as  they  have  begun,  and  yoar  m— — y 
(meaning  majesty)  ne^  not  doubt  that  the 
catastrophe  will  do  no  dishonour  to  the  conduct 
of  the  piece.  The  circumstances  to  which  yoa 
(again  meaning  oor  said  lord  the  now  king)  are 
reduced  will  not  admit  of  a  compromise  with 
tbe  English  nation;  Undecisive,  qualifying 
measures  will  disgrace  your  government  still 
more  than  open  violence,  and,  without  satisfy* 
ing  the  people,  will  excite  their  contempt. 
They  have  too  much  anderstanding  and  apirit 
to  accept  of  an  indirect  satisfaction  for  a  direct 
injury.  Nothing  less  than  a  repeal,  as  formal 
as  tbe  resolution  itself^  can  heal  the  wound 
which  has  been  given  to  the  constitution,  nor 
will  any  thing  less *be  accepted.  I  can  readily 
lielieve  that  there  is  an  in6aenoe  sufficient  to 
recal  that  pernicious  vote.  The  H*— *  of — 
(meaning  the  Hoase  of  Commons  in  this  king- 
dom) undoubtedly  consider  their  duty  to  the 
o-^-n  (meaning  crown)  as  paramount  to  all 
other  obligations.  To  us  they  are  only  in- 
debted for  an  accidental  existence,  and  have 
josUy  transferred  their  gratitude  from  their 
parents  to  their  benefactors ;  from  those,  who 
ffave  them  birth,  to  the  minister,  from  whose 
Eeoevolence  they  derive  the  comforts  and  plea- 
sures of  their  political  life;— who  has  taken  tbe 
ieodereat  care  of  their  infancy,  relieves  their 
necessities  without  offending  their  delicacy, 
and  has  given  them,  what  they  Talue  most,  a 
irirtaoiis  Mucation.  But  if  it  were  poisible  for 
their  integrity  to  be  degraded  to  a  conditwo  so 
Tile  and  anject,  that  compared  with  it,  tbe  pre- 
sent estimation  they  stand  in  is  a  state  of  ho- 
nour and  respect,  consider.  Sir,  (sgain  mean- 
ing our  said  lord  tbe  now  king)  ui  what  man- 
ner you  wUI  afterwards  proceed.  Can  you 
(again  meaning  our  said  lord  the  now  kuig) 
conceive  that  the  people  of  this  country  will 
long  submit  to  be  goveraed  by  so  BexiUe  a 

fl of—!  (meaniogtht  House  of  Com- 

moos.)  It  is  not  in  the  nature  of  human  so- 
ciety, that  any  ibrm  of  government  in  auch 
ctrenoittanceai  oan  kng  be  pcatenrad.     Id 


oars  the  general  contempt  of  tbe  people  is  as 
fatal  as  their  detesUtion.  Soch,  I  am  per- 
suaded, would  be  tbe  necessary  effect  of  any 

base  concession  msde  by  the  present  H of 

^— —  (sgain  meaning  the  present  House  of 
Comroous  of  this  kingdom)  and  as  a  qualifying 
measure  would  not  be  accepted,  it  remains  for 
\on  (again  meaning  our  said  lord  the  now 
king)  to  decide  whether  you  will,  at  any  ha- 
zard, support  a  set  of  men,  who  have  reduced 
you  to  this  unhappy  dilemma,  or  whether  you 
will  gratify  the  united  wishes  of  the  whole 

people  of  England,  by  dissolving  the  p . 

(meaning  parliament)  Taking  it  for  granted, 
as  1  do  very  sincerely,  that  you  (again  mean- 
ing our  said  lord  the  king)  have  personally  no 
design  sgainst  the  constitution,  nor  any  views 
inconsistent  with  tbe  good  of  your  subjects,  I 
think  you  cannot  beaitate  long  upon  tbe  choice, 
which  it  equally  concerns  your  interest  and 
your  honour  to  adopt.  On  one  side,  vou  (sgain 
meaning  our  said  lord  tbe  now  king)  basara  tba 
affections  of  ail  your  English  subjects ;  you  re- 
Itnqnish  every  nope  of  repose  to  yourself,  and 
you  (again  meaning  our  said  lord  the  now 
king)  endanger  the  establishment  of  yoar  fa- 
mily for  ever.  All  this  yoa  venture  for  no  ob* 
ject  whatsoever,  or  for  sncb  an  object,  as  it 
would  be  an  affront  to  you  to  name.  Men  of 
sense  will  examine  your  conduct  with  sus- 
picion ;  while  those  who  are  incapsbleof  com« 
prehendingto  what  degree  they  are  ii^ured. 
afflict  you  with  clamours  equally  iosoteat  ami 
unmeaning.  SuptKMing  it  possible  that  no 
faUl  straggle  should  ensue,  you  (again  mean- 
ing our  said  lord  the  present  king)  determine  at 
once  to  be  anbapp^,  without  the  hope  of  a  com- 
pensation, either  from  interest  or  ambition.  If 
an  E sh  (meaning  English)  k (mean- 
ing king)  be  hated  or  despised,  be  most  be  un- 
happy; and  this  perhaps  is  the  only  politioal 
truth,  which  he  ought  to  be  convinced  of  with- 
out experiment  But  if  the  English  people 
stiould  no  longer  confine  their  resentment  to  a 
submissive  representation  of  their  wrongs  ;  if 
following  tbe  glorions  example  of  their  ances- 
tors, they  should  no  longer  appeal  to  the  crear 
ture  oftbeconstitntioa,hatto  that  high  being 
who  gave  them  the  rights  of  humanity,  whoso 
gifte  It  were  saerilcge  to  surrender,  let  me  ask 
you,  Sir,  (again  meaning  our  aaid  lord  tbe  pre- 
sent king)  upon  what  part  of  your  sul^eots 
wouMyoa  rely  for  assisUneef  The  people  of 
I_l^d  (meaning  Ireland)  have  been  uniformly 
plundered  and  oppressed.  In  returo,  they  giva 
you  every  day  fresh  marks  of  their  resentment. 
They  despise  tbe  miserable  governor  too 
(again  meaning  our  said  present  sovereign  lord 
the  king)  have  sent  them,  because  he  is  tha 
creature  of  lord  Bote ;  nor  is  it  firom  any  nato- 
ral  oonfosion  in  their  ideas,  that  they  areao 
ready  to  confoood  the  original  of  a  k— g 
(meaning  king)  with  the  disgraceful  represen- 
tation of  him.  The  distance  of  the  cokuiai 
would  make  it  impoesihle  for  them  to  Uke  an 
active  concern  in  your  affairs,  if  they  vrere  as 
weU  affBotedtoyoarfOvmnentatlieyr  ^^ 
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pretomkid  ta  he  to  your  perMn.  Tliey  were 
ready  enoagrh  todistingaish  between  you  (iifwn 
neaniog  our  said  preeeot  aofereig^ii  lerd  Mie 
king)  and  your  mioittera.  They  oooiplaioed 
of  ao  act  of  ibe  legfisUture,  but  traced  tbc  origin 
of  it  DO  higher  tlun  to  the  servants  of  the  e — d 
(meaniag  crown)  they  pleased  tbemsel? ea  with 
Ihe  ho|ie  (bat  their  a — r— n  (meaning  sove- 
reign) if  not  favourable  to  their  cause,  at  least 
was  impartial.  The  decisive  personal  part  you 
look  afifainst  them,  has  effectually  banished 
that  first  distinction  from  their  minds.  They 
consider  you  as  united  with  your  servants 
against  A — r — a  (meaning  America)  and  know 

now  to  distinguish  the  s n  (meaning 

sovereign)  and  a  venal  p 1  (meaning 

parliament)  on  one  side,  from  the  real  aenti- 
inents  of  the  English  people  on  the  other. 
Looking  forward  to  independence  they  might 
iKissibiy  receive  you  (again  meaning  our  said 
lord  the  now  king)  for  their  k — ;  (meaning 
king)  but  if  ever  you  retire  to  A-^r—a  (naean- 
ing  Amerwa)  be  assured  they  will  give  you  such 
a  covenant  to  digest,  as  the  presbytery  of 
fiootland  would  have  been  ashamed  to  offer  to 
Charles  the  second.  They  left  their  native 
land  in  search  of  freedom,  and  found  it  in  a 
deaart  Divided  as  they  are,  inio  a  thousand 
Ibrma  of  policy  and  religion,  there  is  one  point 
in  which  febey  all  ame :  they  equally  detest 
the  pageantry  of  a  k^,  (meaning  king)  and 
the  Bupereilious  hypocrisy  of  a  bishop.  It 
IS  not  then  from  the  alienated  affections  of 
(oaeaning  Ireland)  or  A<— r-^  (i 


ing  America)  that  you  (i^n  meaning  our  said 
present  sovereign  lord  Uie  king>oan  reasonably 


HMk  for  assistanoe  ;  atill  leas'fcon  the  people 
of  fi — l-«-d  (meaning  England)  who  are  ac- 
loaUy  oonteodiog  for  their  rights,  and,  in  this 
grant  quealioo,  are  parties  against  you  (again 
Bseaning  our  said  present  sovereign  k>rd  the 
king.)  You  (agaiu  meaning  our  said  present 
•Of  ereign  lord  the  king)  are  noH  however  desti- 
tute of  every  appeasaiice  of  support ;  you 
(agaiii  meaning  our  said  present  sovereign  lord 
the  king)  have  all  the  Jacobites,  Nonjurors, 
Roman  CathoUcs,  and  Tories  of  this  country, 
and  all  8— 1— d  (moaning  Scotland)  without 
eiuMtion.  Gonsiderioff  from  wbatfomily  you 
•ra  descended,  the  choice  of  your  friends  has 
been  singularly  direoted ;  and  trulv.  Sir, 
(again  moaning  our  said  lord  the  now  king)  if 

fou  had  nut  lost  the  Whig  interMt  of  England, 
should  admire  your  dexterity  in  turning  the 
hearts  of  your  enemies.  Is  it  potsiblo  for  vou 
to  pkco  anjr  oonidoace  in  men«  who,  before 
they  are  fiuthful  to  you  must  ronoonoe  every 
•pinum,  aad  betray  every  principle  both  in 
^iMireh  and  state,  which  they  mherit  from  their 
OMcstovs,  aad  are  confimsed  in.  bj  their  educa- 
tkmP  whose  onmben  Me  BO  oonsidcnable,  tbat 
they  have  long  siaee  been  oUiged  to  give  up 
the  DiJMiples  and  langaage  which  distiugttish* 
4mI  ttiemaaa  party^and  toflght  aaifer  thahon- 
aera  of  their  enemiea P  tbeur aealbwins with 
faypoorisyaadmusteonfilodeiutraaehery.  At 
4Ht  they  deceive  i.  aa  tei  they  botapy. .  Aa.  10 


the  Scotch,  f  must  suppose  your  heart  and  nor 
derstanding  so  biassecl,  from  your  earliest  in- 
fancy, in  their  favour,  that  nothing  less  than 
your  own  misfortunes  can  undeceive  you. 
You  (again  meaning  our  said  present  sovereign 
lord  the  king)  will  not  accept  of  the  uniforni 
experience  of  your  ancestors ;  aod  when  once 
a  man  is  determined  to  believe,  the  very  ab- 
surdity of  the  doctrine  confirms  him  in  liia 
faith.  A  iHgotted  underttanding  can  draw  a 
proof  of  attachmeotto  the  House  of  U — n — r 
(meaning  Hanover)  from  a  uotorious  zeal  for 
the  House  of  Stuart,  aod  find  an  earnest  of 
future  loyalty  in  former  rebellions.  Appear- 
ances are  however  in  their  favour ;  so  strongly 
indeed,  that  one  would  think  they  had  ibrg:ot- 
ten  that  you  are  their  lawful  k — ,  (meaiiiug 
king)  and  had  mistaken  you  for  a  pretender  to 
the  c-Hi.  (moaning  crqwn)  Let  it  be  admitted 
then,  that  the  Scotch  are  as  sincere  in  their 
present  professions,  as  if  you  were  in  reality 
not  an  Englishman,  but  a  Briton  of  the  north, 
you  would  not  be  the  first  p— -e  (meaniog 
prince)  of  their  native  countrv  against  whom 
they  have  rebelled,  nor  the  first  whom  they 
have  basely  betirayed.  Have  you  (meaning 
our  said  lord  the  now  king)  forgotten.  Sir,  or 
has  your  fosourite  foocoaled  from  you  that 
part  of  our  history,  wlien  the  unhappy  Charles 
(and  he  too  had  private  virtues)  fled  from  the 
open  avowed  indignation  of  his  English  sub- 
jects, and  swrepdered  himself  at  discretion  to 
the  good  faith  of  hia  own  countrymen.  With-* 
out  looking  for.  support  in  their  affections  as 
8u|(ieets,  he  applied  only  to  their  honour,  as 
geatlemen,  for  projection.    They  received  him 

as  they  would  your  m ^y  (meaning  mi^esty) 

with  bows,  and  smiles,  and  faishood,  and  kept 
him  until  they  had  settled  their  bargain  with 
the  English  parliament;  then  basely  sold  their 
native  k —  (meaning  king)  to  the  vengeance  of 
his  enemies*  This,  Sir,  was  not  the  act  of  a 
few  traitors,  bnt  the  deliberate  treachery  of  a 
Scotch  parliament  representing  the  notion.  4 
wise  p-Hse  (uManing  prince)  might  disaw  from 
it  two.  leosoaa  of  eoual  utility  to  himself;  oa 
oae  side  he  might  learn  to  dread  the  undis- 
ffuloed  resontownt  of  a  ^feneroos  people,  who 
dare  openly  asoert  their  rights,  ana  wlio,  in  a 
just  cause,  are  ready  to  meet  their  s— — n 
(meaning  aovessign)  in  the  field ;  on  the  otker 
side,  he  WiOuM  bo  taught  to  apprehend  some* 
thing  far.  more  fomidable-ra  4awning  trea- 
ohery,  agaiast  which  not  prtidenco  can  guard, 
no  coorage  eaa  defend.  The  insidioua.  smilco 
upon  the  cheek  would  worn  him  of  the  canker 
in  the  heart.  From  the  uses,  to  which  one 
part  of  the  army  has  been  too  fipequently  ap- 
plied, yon  <agam  meaning  our  said  k»rd  the 
now  king)  hove  eome  reoson  to  e^^fctj  that 
there  aranaoervicea  they  would  reme.  Here 
too  we  trace  the  partiality  of  your  andoratapd- 
ing.  Yott  take  die  aease  of  the  a«iay  tirom  the 
ooadnct  of  the  guards,  with  the  some,  justkse 
with  wkich  you  collect  the  sense^of  tb^  people 
framtheffepresentatioBsoftkemipistry.  Yon^ 
JDMrcbJog  Mgimaats^Sir,  (/ig»m,ineoiiiiig  our 
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••id  lord  the  now  king)  will*  not  make  tlie 
[guards  their  example  either  as  sokliers  or  aab- 
jeetfl.  They  feet  and  resent,  as  they  ooght  to 
cfo,  that  invariable,  undistingnisbing  nroor 
with  which  the  guards  are  treated,  while  those 
gallant  troops,  by  whom  every  hasardoos, 
every  laborious  service  is  performed,  are  left 
to  perish  in  garrisons  abroad,  or  pine  in  quar- 
ters at  home,  neglected-  and  forgotten.  If 
they  had  no  9«4ise  of  the  great  original  doty 
they  owe  their  conntry,  their  resentment  would 
operate  like  pfltriotism,  and  leave  your  cause  to 
be  defended  by  those  to  whom  yon  (again 
meaning  oor  said  present  sovereign  lord  the 
king)  have  lavished  the  rewards  and  honours 
of  their  profession.  The  prtetorian  bands, 
enervated  and  debauehed  as  they  were,  had  still 
strength  enough  to  awe  the  Roman  populace : 
but  when  the  distant  legions  took  the  alarm, 
they  marched  to  Rome,  and  gave  away  the 
empire.  On  this  side  then,  whichever  way 
you  (again  meaning  oar  said  lord  the  now  king) 
may  determine  to  support  the  very  ministry 
who  hare  reduced  your  affairs  to  this  deplorable 
situation :  you  may  shelter  yourself  under  the 
forms  of  a  p  t  (meaning  parliament)  and 

set  your  people  at  defiance.  But  be  assured, 
Sir,  that  such  a  resolution  would  be  as  impru- 
dent as  it  would  be  odious.  If  it  did  not  im- 
mediately shake  your  establishment,  it  would 
rob  you  of  your  peace  of  mind  for  ever.  On 
tfce  other,  how  different  is  the  prospect !  bow 
easy,  how  safe  and  bonoorable  is  the  path  be- 
fore you !  the  English  nation  declare  they  are 
grossly  injured  by  their  representatives,  and 

solicit  your  m (meaning  majesty)  to  exert 

your  lawful  prerogative,  and  give  them  an  op- 
portunity of  recalling  s  trust  which,  they  find, 
nas  been  so  scandalously  abused.    Yon  are  not 

to  be  told  that  the  power  of  the  H of 

-  "  (meaning  House  of  Commons)  is  not 
original,  but  delegated  to  them  for  the  welfare 
of  the  people,  from  whom  they  receive  it.  A 
question  of  right  arises  between  the  constitoent 
and  the  representative  body.  By  what  autho- 
rity shall  It  be  decided  P    will  your  m y 

(meaning  majesty)  interfere  m  a  question  in 
Which  you  have  properly  no  rmroedtate  con- 
cern ?  ft  would  be  a  step  equally  odious  and 
Unnecessary.  Shall  the  LK>rds  be  called  upon  to 
determine  the  rights  and  privileges  of  the  Com- 
mons r  They  cannot  do  it  without  a  flagrant 
breach  of  the  consthulion.  Or  will  you  (a^^in 
meaning  our  said  lord  the  now  king)  refer  it  to 
the  judges  f  They  have  often  told  your  an- 
cestors, that  the  law  of  parliament  is  above 
them.  What  party  then  remains  but  to  leave 
it  to  the  people  to  determine  for  themselves  ? 
they  alone  are  injured ;  and  since  there  are  no 
siiperiorpower  to  which  the  cause,  can  be  re- 
ferred, tbey  alone  ought  to  determine.  1  do 
not  mean  to  perplex  you  (again  meaning  our 
said  present  sovereign  lord  the  kinff)  with  a 
tedious  argument  upon  a  subject  already  so 
discussed,  that  inspiration  could  hardly  throw 
a  new  ligiit  upon  it.  Tl^ere  are,  however,  two 
poinU  of  view,  in  whioh  h  particularly  iknports 


[8U 
consider 


yotir  HI— -^y  (meauiiw  mMesty)  to  i 
the  late  proceedings  of  the  H— —  of 
(meaning  House  of  Commons.)  By  depriving 
a  subject  of  bis  birthright,  they  bare  attributed 
to  their  own  vote  an  authority  equal  to  an  act 
of  the  whole  legislature ;  and  though  perhapt 
not  with  the  same  motives,  have  strictly  fol- 
lowed the  example  of  the  Long  Parliansent^ 
which  first  declared  the  regal  ofiBce  useless,  and 
soon-after,  with  as  little  ceremony,  dissolved  the 
House  of  Lords.  The  same  pretended  power 
which  robs  an  English  subject  of  his  birthright 
may  rob  an  English  k —  (meaning  king)  of  bis 
e    ■  -n  (meaning  crown.)  In  anotner  view,  the 

resolution  of  the  H of-  ■  (ineaning 

House  of  Commons)  apparently  not  so  dan- 
gerous to  your  m"  ,  (meanrag  majesty)  is 
stiff  more  alarming  to  your  people.  Not  con* 
tented  with  divesting  one  man  of  bis  right, 
tbey  have  arbitrarily  conveyed  that  right  to 
another.  Tliey  have  set  aside  a  return  as 
illegal,  .without  daring  to  censure  those  offi- 
cers who  were  particularly  apprized  of  Mr. 
Wilkes's  incapacity,  not  only  by  the  declara- 
tion of  the  H— -—  (meaning  the  said  House) 
but  expressly  by  the  writ  directed  to  them,  but 
who  nevertheless  returned  him  as  duly  elected. 
Tbey  have  rejected  the  majority  of  votes,  the 
only  criterion  by  which  our  laws  judge  of  tho 
sense  of  the  people;  they  have  transferred  the 
right  of  election  from  the  collective  to  the  re- 
presentative body ;  and  by  these  acts,  taken 
separately  or  together,  they  have  essentially 
altered  the  original  constitution  of  the  H— ^-« 

of  C (meaning  House  of  Commons.) 

Versed,  as  your  m ^meaning  majesty) 

undoubtedly  is,  in  the  English  history,  it  can- 
not easily  escape  yon,  bow  much  it  is  yoar 
interest,  as  well  as  your  duty,  to  prevent  one 
of  the  three  estates  from  encroaching  upon 
the  province  of  the  other  two,  or  assummg 
the  authority  of  them  all.  When  once  tbey 
have  departed  from  the  great  constitutional 
Ime,  by  which  all  their  proceedings  should  be 
directed,  who  will  answer  fbr  their  future  mo- 
deration ?  Or  what  assnrance  will  they  give 
you  (again  meaning  our  said  present  sovereign 
ford  ths  king)  that,  when  they  have  trampled 
upon  their  equals,  they  will  submit  to  a 
superior  ?  Your  m  (meaning  majesty) 

may  learn  hereafter,  how  neariy  the  slave  and 
tyrant  are  allied.  Some  of  your  coancil,  more 
candid  than  the  rest,  admit  the  abandoned  pro- 
fligacy of  the  present  H—  of  ■ 
(meaning  House  of  Commons)  bnt  oppose 
their  dissolution  upon  an  opinion,  I  confess  not 
veiy  unwarrantable,  that  their  successors  would 
be  equally  at  the  disposal  of  the  treasury.  I 
cannot  persuade  myself  that  the  nation  will 
have  profited  so  little  by  experience.  But  if 
that  opinion  were  well  founded,you  (i^ahi  mean- 
ing our  said  present  sovereign  lorcf  the  king) 
mieht  then  gratify  our  wishes  at  an  easy  rate, 
and  appease  the  present  clamours  against  yonr 
^vernment,  without  offering  any  material  in- 
jury to  the  favourite  cause  of  corruption.  You 
(agabi  meaning  our  said  present  soveraign  lord 
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the  king)  havo  tliU  ao  boooanble  part  to  ad. 
The  aflSctiODi  of  yoar  tabjeeU  nay  tliU  be  re- 
covered. But  before  yoo  (a^o  meaoing  our 
9aid  present  aovereign  lord  tbe  king)  tubdae 
Ibeir  bearta,  yau  muat  gain  a  noble  victory 
9ver  your  oirn.  DiBcerd  tboae  litUe  penonal 
ffteenlinenU  which  have  too  Jong  directed  your 
piblic  conduct  Pardon  this  man  the  reoBainder 
of  hia  poniabrnvnt,  and  if  resentment  atill  pre- 
vails, oMke  it  what  it  aboold  have  been  long 
mnce,  aa  act,  not  of  mercy,  bat  contempt.  He 
>irill  soon  fall  back  into  his  natural  station,  a  si- 
laot senator,  and  hardly  sopportingthe  week- 
ly eloqoenee  of  a  news-paper.  The  gentle 
lireath  of  peace  wouki  leave  him  on  the  anr- 
faoe,  neglected  and  unremoved.  It  b  only  the 
tempest  that  lifls  him  from  bis  place.  Without 
consulting  yoor  minister,  call  together  yonr 
iwbole  council.  Let  it  appear  to  tbe  public  that 
you  can  determine  and  act  for  yoorself.  Come 
forward  to  your  people.  Lay  aaide  tbe  wrttched 
formalities  of  a  k —  (meamng  king)  and  speak 
to  your  subjects  with  the  spirit  of  a  roan  and 
in  the  language  of  a  gentleman.  Tell  them 
Tou  (again  meaning  our  said  present  sovereign 
lord  the  king)  have  been  fatally  deceived.  Tbe 
acknowledgment  will  be  no  disj^ace,  but  rather 
•n  honour  to  your  understanding.  Tell  them 
yoQ  are  determined  to  renaove  every  cause 
of  comnlaint against  yoor  government;  that 
ytm  will  give  your  confidence  to  no  man  who 
doea  not  posacss  the  confidence  of  your  sub- 
jects ;  and  that  yoo  (again  meaning  our  said 
present  sovereign  lord  the  kinff)  willleave  it  to 
themselves  to  determiae,  by  tueir  conduct  at  a 
future  election,  whether  or  not  it  be  in  reality 
the  general  sense  of  the  nation,  that  their 
rights  have  been  arbitrarily  invaded  by  the  pre^ 
aent  H^^-  of  €■  (meaning  House  of 

Commons)  and  the  constitution  betrayed.  They 
will  then  do  justice  to  their  representatives  and 
to  themselves.  These  sentiments,  Sir,  (again 
meaning  our  said  present  aovereign  lord  the 
king)  and  the  stile  they  are  conveyed  in,  may 
be  ofieosive  perhaps  because  they  are  new  to 
you.  Accustomed  to  the  language  of  courtiers, 
you  measure  their  affections  by  tne  vehemence 
of  their  expressions ;  and  when  they  only  praise 
you  indirectly  you  admire  their  sincerity.  But 
this  is  not  a  time  to  trifle  with  your  fortune. 
They  deceive  you,  8ir,  (again  meaning  our  said 
present  sovereign  lord  the  king)  who  tell  ^on 
that  you  (again  meaning  our  saia  lord  tbe  king) 
have  many  friends,  whose  affections  are  found- 
ed upon  a  principle  of  personal  attachments. 
Tbe  first  foundation  of  friendabip  is  not  the 
power  of  conferring  benefits,  but  tbe  equality 
with  which  tbev  are  received,  and  may  be  re- 
turned. The  fortune  which  made  you  (again 
meaning  our  said  present  aovereign  lord  the 
kin^)  a  king  (meantog  king)  forbad  you  to  have 
a  friend.  It  is  a  law  of  nature  which  cannot 
be  violated  with  impunity.  The  mistaken 
p— e  (meaning  prince)  who  looks  for  friendship, 
will  find  a  favourite,  and  in  that  favourite  the 
ruin  of  his  affairs.  The  people  of  £— gl— d 
(metoing  SoglMd)  art  loyal  to  the  Home  of 


Ha^-ver  (aseaniog  Hanover)  not  from  a  vaia 
jHefeience  of  one  family  to  another,  but  fron 
a  conviction  that  the  establisliOMiit  of  that  fa- 
mily waa  necessary  to  tbe  support  of  their  civil 
and  religious  liberties.  This,  Sir,  ^acaio  meao- 
ing  our  said  present  sovereign  lord  uie  king)  an 
a  principle. of  allegjaoce  equally  solid  and  ra- 
tional, fit  for  Englishmen  lo  adopt,  and  well 

worthy  your  m ^y's  (meaning  majesty's) 

encouragement  We  cannot  long  be  deluded 
by  nominal  distinctions.  Tbe  name  of  Stuart 
itself  is  only  contemptible;— armed  with  the 
sovereign  authority  their  principles  were  for- 
aiidable.  The  pnnce  who  imitates  tlieir  con- 
duct should  be  warned  by  their  example;  and 
while  he  plumes  himself  upon  the  security 
of  bis  title  lo  the  crown,  should  reroemb«r» 
that  as  it  was  acquired  by  one  revolution,  it 
may  be  lost  by  another.  Junius." — To  tbe 
great  scandal  and  dishonour  of  our  aaid  present 
sovereign  lord  the  king  and  of  his  ailministra- 
tioa  of  the  government  of  this  kingdom.  To 
the  great  scandal  and  dishonour  of  the  raid  pre- 
sent House  of  Commons  of  this  kingdom ;  and 
also  to  the  great  scandal  and  disgrace  of  the 
said  principal  officers  and  ministers  of  our  said 
lord  tbe  king  employed  and  entrusted  by  our 
said  lord  the  king  in  the  managing  and  con- 
ducting the  weighty  and  arduous  affairs  of  thia 
kingdom.    To  the  great  disturbance  of  the 

(ttblic  peace  and  tranquillity  of  this  kingdom, 
n  contempt  of  onr  said  lord  the  king  and  hia 
laws.  To  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending ;  and  also 
against  the  peace  of  our  said  lord  tbe  king 
his  crown  and  dignity.  And  the  said  Attor- 
ney-General of  our  aaid  lord  tbe  king  for 
our  said  lord  tbe  king  giveth  the  Court  here 
further  to  understand  and  be  informed,  that  the 
said  John  Almon  again  disregarding  the  laws 
of  this  kingdom,  and  tlie  poolic  peace,  good 
order  and  government  thereof,  and  moat  uuiaw- 
fulljTy  seditiously,  and  maliciously,  contriving 
and  intending  by  wicked,  artful,  scandalous,  and 
malicious  suppositions,  allusions,  and  insinua- 
tions, lo  disturb  tbe  happy  state  and  public 
peace  and  tranquillity  of  this  kingdom,  and 
moat  insolentlv,  audaciously,  and  unjustly,  to 
asperse,  scandalise,  and  vilify  our  said  present 
sovereign  lord  the  king,  and  to  repreaent,  and  to 
cause  it  to  be  believed,  that  our  said  lord  tbe 
king  bad,  by  his  measurea  of  government,  lost 
the  affectiona  of  his  subjects  in  that  part  of 
Great  Britain  called  England,  and  in  Ireland^ 
and  in  bis  dominions  of  America,  and  brought 
tbe  public  affairs  of  this  kingdom  into  a  most 
distressed,  disgraceful,  and  lamentable  atate 
and  condition.  And  also  most  unlawfully  and 
maliciously  contrivinff  and  intending  to  repre- 
sent, and  cause  it  to  be  believed,  that  our  said 
lord  the  king  had  bestowed  promotions  and  Ac 
TOurs  upon  his  subjects  of  that  part  of  bii 
kingdom  of  Great  Britain  called  Scotland,  in 
preference  to  his  subjects  of  that  part  of  Great 
Britain  called  England,  and  thereoy  to  create 
groimdless  jealousies  and  uneasinesses  in  hia 
miyeity 's  subjecti  of  Eoglaod  aforesaid.    And 
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also,  most  ODJustly  to  represent,  and  tp  cause  it 
to  be  believed,  that  our  said  lord  the  kini;  bad 
bestowed  pnnnotioos  aud  favours  upon  oue  part 
of  his  said  majesty's  army,  commouly  called 
the  guards,  in  preference  to  another  part  of  his 
army,  commonly  called  the  marching  regi- 
ineuts,  and  thereby  to  create  {groundless  jea- 
lousies, uneasiness,  and  niulioy,  and  desertion, 
in  that  part  of  his  army  called  the  marching 
ref^iments,  am!  to  brin$;  our  said  lord  the  kin;; 
and  his  administration  of  the  {government  of 
this  kingdom  into  the  utmost  dishonour  and 
contempt,  and  to  poison  and  infect  the  minds 
of  bis  majesty's  subjects  with  notions  and  opi- 
nions of  our  said  lord  the  king,  bi|(hly  unwor- 
thy of  our  said  lord  the  king,  and  of  that  pater- 
nal love  and  concern  which  he  has  always 
shewed  and  expressed  for  all  bis  subjects,  as  it' 
our  said  lord  the  king  had  unjustly  taken  a  part 
ivitb  some  of  his  subjects  against  others,  and 
had  unjustly  prostituted  the  measures  of  bis 
government  to  gratify  personal  resentments, 
and  also  thereby,  as  much  as  in  him  the  said 
John  Almon  lay,  to  alienate  and  withdraw  from 
our  said  lord  the  king,  that  cordial  love,  alle- 
gianf*e,  and  fiilelity,  which  every  subject  of  our 
said  lord  the  king,  should,  and  of  ri|rht  ought 
to  have  and  shew  towards  our  said  lord  the 
king.  And  also  as  much  as  in  him  the  said 
John  Almon  lay,  to  move,  excite,  and  aiir  up 
the  subjects  of  our  said  lord  the  king  to  insur- 
rection and  rebellion,  be  the  said  John  Almon 
afterwards  (that  is  to  say)  upon  the  said  first 
day  of  January,  in  the  10th  year  aforesaid,  with 
force  and  arms  at  the  parish  aforenaid,  and 
vithin  the  liberty  aforesaid,  in  the  said  county 
of  Middlesex,  unlawfully,  wickedly,  seditiously, 
and  maliciously,  did  publish  and  cause  and 
procure  to  be  published  a  certain  ojiher  scanda- 
lous, seditious,  snd  malicious  libel.  In  tOiicU 
said  last  mentioned  libej  of  and  concerning  our 
said  lord  the  king  and  of  his  administration  of 
the  government  of  this  kiuiidom,  and  also  of 
and  concerning  the  public  affairs  of  this  king- 
dom are  contained  amongst  other  things,  divers 
scandalous,  seditious,  and  malicious  niatteis, 
(that  is  to  say)  in  one  part  thereof  according  to 
the  tenor  following :  *' When  yuu  (meaning  our 
said  lord  the  king)  affectedly  renounced  the 
name  of  Englishman,  believe  me.  Sir,  (again 
meaning  our  said  lord  the  king)  you  were  per- 
suaded to  pay  a  very  ill-judged  compliment 
to  one  part  of  your  subjects  at  the  expence  of 
another.  While  the  natives  of  Scotland  (mean* 
ing  that  part  of  Great  Britain  called  Scotland) 
are  not  in  actual  rebellion,  they  are  undoubt- 
edly intitled  to  protection ;  nor  do  1  mean  to 
condemn  the  policy  of  giving  some  encourage- 
ment to  the  novelty  of  their  affections  for  the 
House  of  Hanover.  I  am  ready  to  hope  for 
every  thing  from  their  new  born  zeal,  and 
from  the  future  steadiness  of  their  allegiance. 
But  hitherto  they  have  no  claim  to  your  favour. 
To  honour  them  with  a  determined  preiiilec- 
tion  and  confidence,  in  exclusion  of  your  Eng- 
lish subjects  (meaning  the  subjects  rf  our  said 
lord  the  king  in  that  part  of  Great  Britain 
VOL.  XX, 


called  Englind)  who  placed  your  family,  and, 
in  spite  of  treachery  and  rebellion,  have  sup- 
ported it  upon  the  th— ne  (meaning  throne)  is 
a  mistake  too  gross  even  for  the  unsuspecting 
generosity  of  youth.  In  this  trrur  we  see  a 
capital  violation  of  the  most  obvious  rules  of 
policy  and  prudence.  We  trace  it,  however, 
to  an  original  bias  in  your  education,  and  are 
ready  to  allow  for  your  inexperience.'*  And  ia 
another  part  of  the  said  last  mentioned  libel  ac* 
cording  to  the  tenor  following  :  **  it  is  not  then 
from  the  alienated  affections  of  I— 1 — d  (mean- 
ing Ireland)  or  A — r— a  (meaning  America) 
that  you  (again  meaning  our  said  hird  the  now 
king)  can  reasonably  look  for  assistance ;  atill 
less  from  the  people  of  E^l— d.  (meaning 
England)  who  are  actually  contending  for  their 
rights,  and,  in  this  great  question,  are  parties 
against  you  (again  meaning  our  said  lord  tha 
now  king^  you  (again  meaning  our  said  lord 
the  DOW  King)  are  not  however  destitute  of 
every  appearance  of  support:  you  (a«;ain 
meaning  our  said  lord  the  now  king)  have  all 
tbe  Jacobites,  Nonjurors,  Roman  Catholics, 
and  Tories  of  this  country,  and  all  S— 1— d 
(meaning  that  part  of  Great  Briuio  called 
Scotland)  without  exception."  And  in  another 
part  of  tbe  said  last  mentioned  libel  according 
to  the  tenor  following :  **  Prom  the  uses  to  whicli 
one  part  of  tbe  army  (meaning  the  army  of  our 
said  lord  the  king)  has  been  too  frequently  ap- 
plied, you  (again  meaning  our  said  lord  the 
now  king)  have  some  reason  to  expect,  that 
there  are  no  services  they  would  refuse.  Here 
too  we  trace  the  partiality  of  your  (again  mean- 
ing our  said  lord  the  king's)  understanding. 
You  (again  meaning  our  said  lord  the  king)^ 
take  tne  sense  of  the  army  from  the  conduct  or 
the  guards,  (meaning  tbe  said  part  of  the  armv 
of  our  said  lord  the  king  called  tbe  guards)  witn 
the  same  justice  with  which  you  (again  mean- 
ing our  said  lord  tife  king)  collect  the  sense  of 
the  people  froili  the  representations  of  the  mi- 
nistry. Your  marching  regiments  (meaning 
the  said  other  part  of  the  army  of  our  said  loni 
tbe  king  called  tbe  marching  regiments)  Sir, 
(again  meaning  our  said  lord  the  now  king) 
will  not  make  the  guards  their  example  either 
as  soldiers  or  subjects.  They  feel  and  resent 
as  they  ought  to  do,  that  invariable  undistin- 
guishing  favour  with  which  the  guards  ara 
treated  ;  while  those  galhint  troops,  by  whom 
every  hazardous,  every  laborious  service  is  per- 
formed, are  left  to  perish  in  garrisons  abroad, 
or  pine  in  quarters  at  borne,  neglected  and 
forgotten,  if  they  bad  no  sense  of  the  great 
original  duty  they  owe  to  their  country,  their 
resentment  would  operate  like  patriotism,  and 
leave  your  cause  to  be  defended  by  those  to 
whom  you  (again  meaning  our  said  lord  tha 
king)  have  lavished  the  rewards  aud  honours  of 
their  profession.  The  prsetorian  bands,  ener- 
vated and  debauched  as  they  were,  had  still 
strength  enough  to  awe  the  Roman  popu- 
lace: but  when  the  distant  legions  took 
the  alarm,  they  marched  to  Rome  and 
gave   away  the  empire."     And  in   another 
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part  of  the  nid  lait  roeotioned  libel  accord- 
\nfg  to  the  teoor  foltowiog :  **  You  (agaio  mean- 
iDf^  our  said  lord  the  now  king)  have  ttill  an 
booourable  part  to  act.  The  a^tioos  of  your 
gubjects  may  still  be  recovered.  Bat  before  yon 
(■srain  meaning  our  said  lord  the  now  kmg) 
subdue  their  hearts,  vou  (again  meaning  our 
araid  lord  tlie  now  kiogj^mnst  gain  a  noble  vic- 
tory over  jonr  own.  Discard  those  little  per- 
sonal resentments  which  have  too  long  di- 
rected yonr  public  conduct."  And  in  another 
{lartofthe  said  last  mentioned  libel  according  to 
he  tenor  following :  **  The  people  of  E — gl— d 
e leaning' England)  are  loyal  to  the  House  of 
a — ver  (meaning  Hanover)  not  from  a  vain 
preference  of  one  family  to  another,  but  from  a 
conviction  that  the  establishment  of  that  family 
was  necessary  to  the  support  of  their  civil  and 
religious  liberties.  This,  Sir^  (again  meaning 
our  said  lord  the  now  krag)  is  a  principle  of  al- 
legiance equally  solid  and  rational,  fit  for  Eng- 
lishmen to  adopt,  and  well  worthy  your  m— y's 
(meaning  majesty's)  encouragement.  We  ran- 
not  long  be  deluded  by  nominal  distinctions. 
The  name  of  Stuart  itself  is  only  contemptible ; 
^-armed  with  the  sovereign  authority,  their 
principles  were  formidable.  The  prince  who 
imitates  their  conduct  should  be  warned  by 
their  example ;  and  while  he  plumes  himself 
vnon  the  security  of  his  title  to  the  crowo, 
snould  remember,  that  as  it  was  acquired  by 
dne  revolution,  it  may  be  lost  by  another. 

"  jGNms.** 
To  the  great  scandal  and  dishonour  of  our 
iaid  present  sovereign  lord  the  king,  and  of  his 
admintstrstion  of  the  government  of  this  king- 
dom. To  the  great  disturbance  of  the  public 
neace,  order,  and  government  of  this  kingdom. 
in  contempt  of  our  said  lord  the  king  and  his 
laws.  To  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending ;  and  also 
agsinst  the  peace  of  our  said  Ion)  the  king  his 
crown  and  dignity.  And  the  saiuAttoruey -Ge- 
neral of  our  said  lord  the  king  for  our  said  lord 
the  kinff  giveth  the  court  here  further  to  un- 
derstand and  be  informed,  that  he  the  said  John 
Almon  being  such  person  as  aforesaid,  and  fur- 
ther most  insolently,  audaciously,  wickedly, 
and  maliciously  contriving  and  intending  as 
aforesaid,  and  the  sooner  to  accomplish,  per- 
fect, and  bring  to.  effect  bis  said  most  unlawful, 
Wicked,  and  seditious  purposes,  afterwards 
(that  is  to  say)  upon  the  said  first  day  of  Ja- 
nuary, in  the  said  tenth  year  of  the  reign  of  our 
•aid  lord  the  king,  with  fbrce  and  arms,  at  the 
parish  aforesaid^  within  the  liberty  aforesaid,  in 
flie  county  aforesaid,  out  of  his  further  malice 
towanls  our  said  lord  the  king,  and  to  his  ad- 
ministration of  the  government  of  this  king- 
dom, and  also  out  of  his  further  malice  towards 
the  said  present  House  of  Commons  of  this 
kingdom,  a  certain  other  wicked,  scandalpus, 
seditious,  and  malicious  libel,  intitled  The 
London  Museum  of  Politics,  Miscellanies,  and 
Literature— did  unlawfully,  wickedly,  sedi- 
tiously, and  maliciously  publish,  and  did  cause 
nd  procure  to  be  published,  in  which  said  libel 
8 


last  above  mentioned,  be  the  said  John  Almon 
hath  by  such  wicked,  artful,  scandalous,  and 
malicious  allusions,  suppositions,  and  insinua* 
tions  as  aforesaid,  most  unlawfully,  wickedly 
and  maliciously  aspersed,  scandalized,  and  vih- 
fied  our  said  present  sovereign  lord  the  king, 
and  his  administration  of  the  government  of 
this  kingdom,  and  hath  thereby  as  much  as  in 
him  the  said  John  Almon  lay,  endeavoured  to 
bring  our  said  lord  the  king  and  his  admints- 
tation  of  the  ^vernment  of  this  kingdom  into 
the  utmost  dishonour,  hatred,  and  contempt 
with  his  subjects,  and  to  poison  and  infect  the 
minds  of  his  majesty's  subjects  with  notions 
and  sentiments  highly  unworthy  of  our  said  lord 
the  king.    And  natn  also  by  that  means  (as 
much  as  in  him  the  said  John  Almon  hiy)  en- 
deavoured to  alienate  and  withdraw  from  our 
said  lord  the  king,  that  cordial  love,  allegiance, 
and  fidelity  which  every  true  and  ftithfut  sub- 
ject of  our  said  lord  the  king  should,  and  of 
right  ought  to  bear  towarcfs  our  said  lord  the 
kin^,  and  bath  also  by  that  means  (as  much 
as  ip  him  the   said   John    Almon   lay)   at- 
tempted to  move,  excite,  and  stir  up  the  sub- 
jects of  our  said  lord  the  king  to  a  most  unna- 
tural insurrection  against  oorsaid  lord  the  king, 
and  in  which  said  libel  last  above  mentione?, 
he  the  said  John  Almon  hath  also  by  ftuch 
wicked,  artful,  scandalous,  and  malicious  allu- 
sions, suppositions,  and  insinuations  as  afore- 
said, most  unlawfully,  wickedly,  and  malicious- 
ly traduced,  scandalized,  and  vilifi^  the  pre- 
sent House  of  Commons  of  this  kingdom,  and 
hath  most  audaciously,  wickedly,  and  fklsely 
represented  the  ssid  present  House  ofCommons 
as  a  most  vile,  profligate,  abandoned,  wick- 
ed, arbitrary,  venal,  and  detestable  set  of  men, 
and  hath  thereby  (as  much  as  in  him  the  said 
John  Almon  lay)  endeavoured  to  fill  and  pos- 
sess the  minds  of  all  the  people  of  this  klhsdora 
with  notions  and  opinions  of  the  present  House 
of  Commons    highly  unworthy  of  the  said 
present  House  of  Commons,  and  hath    also 
thereby  (as  much  as  in  him  the  said  John  Almon 
lav)  attempted  to  bring  the  said  present  House 
of  Commons  into  the  utmost  contempt,  hatred, 
scorn,  and  dislike,  and  by  that  means  to  weaken 
and  diminish  the  public  credit  and  authority  of 
that  House,  to  theereat  scandal  and;di6hononr 
of  our  said  lord  the  king  and  of  his  administra- 
tion of  the  government  of  this  kingdom.    And 
also  to  the  great  scandal  and  dishonour  of  the 
said  House  of  Commons.    In  contempt  of  our 
said  lord  the  king  and  his  laws.    To  the  great 
disturbance  of  the  public  peace  and  tranquillity 
of  this  kiuffdom.    To  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending. 
And  also  against  the  peace  of  our  said  k>rd  the 
king  his  crown  and  dignity.    Whereupon  the 
said  Attorney  General  of  our  said  lord  the 
king  who  for  our  said  lord  the  king  in  this 
behalf  proeecuteth   for   our    said   loi-d    the 
king,  prayeth  the  consideration  of  the  court 
here  in  the  premises,  and  that  due  process  of 
law  may  he  awarded  agamst  him  the  said  John 
Afanon  in  this  b«half,  to  ooske  him  answer  t» 
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our  laid  lord  the  kin^^  toQcbiog  and  copcerniog 
the  preiDues  aforesaid. 

Ti»  wliioh  IttfbruMtMMi  the  defimdaiit  pleaded 
Not  Guilty.^ 

Id  Batter  term  followiog,  a  Special  Jury,  at 
the  iuttance  of  the  AUorney  General,  was 
atrock  in  the  Crown-office,  before  the  maater ; 
and  the  trial  was  appointed  for  Saturday,  the 
3d  day  of  June,  1770,  being  the  sittings  after 
term. 
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*  Informations  for  publishing  the  same 
paper  were  at  the  same  time  filed  against  Mr. 
Henry  Woodfalt  (the  original  printer  and  pub- 
lisher of  it)  in  the  Public  Adfertiser  of  the  19th 
of  December,  1769  ;  Mr.  John  Miller,  for  re- 
printing it  in  the  liondon  Eveniog  Post,  pub- 
lished m  the  e?eoing  of  the  same  day  ;  Mr. 
Cbarlea  Say,  for  reprinting  it  in  the  Gazetteer 
of  the  20tb  of  December,  1769;  Mr.  George 
Robinson,  for  rtprinliog  it  in  the  Independent 
Chronicle  of  the  same  da^ ;  and  Mr.  Henry 
Baldwin,  for  reprinting  it  m  the  St.  James^ 
Chronicle  of  the  Slst  of  the  said  month.  And 
although  Mr.  Almon  did  not  sell  the  London 
Museum,  (which  is  a  monthly  magazine)  con- 
taining the  said  paper,  till  the  1st  day  of  Janu- 
ary, 1770,  (according  to  the  information)  yet 
he  was  brought  first  to  trial. 

In  one  of  the  poblV:  prints,  the  followinfif  ob- 
•errations  were  made  on  the  Attorney- Gene- 
raPs  conduct  in  this  trial,  and  the  subseouent 
trial  of  Mr.  Woodfall,  the  original  publisher. 

"  It  may  seem  extraordinary  to  some,  that 
upon  Mr.  WoodfalPs trial,  Mr.  Attorney-Gene- 
ral should  emploj^  the  greatest  part  of  bis  ha- 
rangue in  a  justification  of  bis  own  conduct : 
what  had  the  jury  to  do  with  bis  motives  ?  and 
bow  ridiculoua  was  it  in  Mr.  Attorney,  to  desire 
to  clear  up  his  own  intentions  to  the  jury,  wljiUt 
he  was  instructing  them  to  pay  no  regard  to, 
wod  to  bsTe  no  considentiou  of,  the  intentions 
of  the  defendant. 

**  Besides,  Mr.  Attdmey  dees  not  tell  os  who 
had  accused  him,  or  of  what  he  was  accused. 
It  is  my  business  to  supply  his  omission.  His 
own  conscience  smote  nim  for  the  trial  of  Mr. 
Almoo.  Mr.  De  Grey,  member  forNorfolk^ 
the  Attorney  General's  brother,  had  impudently 
and  ignorantly  branded  the  electors  of  West* 
niinater,  for  their  petition  to  his  majesty,  as  se- 
ditious and  base-bom  booksellers  and  me- 
chanics. Mr.  Seijeant  Glynn  defended  the 
eleetors,  and  reproved  Mr.  De  Grey  for  his  in- 
9olcDce.  [See  16  New  PkriiamenUry  History, 
696.3  The  electors  of  Westminster  publicly 
relumed  their  thanks  to  the  Serjeant,  and 
MDOogst  them  Mr.  Almon  waa  strenuous  for 
these  thanks,  perhaps  the  most  strenuous,  be- 
cmse  he  must  be  seosibley  from  the  part  he  had 
before  taken  in  the  petition  to  the  throne,  that 
ibe  term  *■  base-bom  bookseller,'  waa  especially 
aimed  at  him.  This  waa  Mr.  Attorney  Gene* 
yal's  motiTe  for  sdectiog  Mr.  Almon  mm  the 
lMt|  ibwgjk  b»  9ikly  wm  the  letter,  ai  e?  ery 


Counse/  for  the  JTing.-^Tbe  Attorney  Ge- 
neral, the  Solicitor  General,  Mr.  Mortoiy,  Mr. 
WaUace,  Mr.  Donuiag,  Mr.  Walker. 

SoUeitort. — Messrs.  Niittall  and  Francis. 
Coufuel  for  the  Defendant, — Mr.  Serjeant 
Glynn,  Mr.  Davenport. 

Solicitor. — Mr.  Martyn. 

other  bookseller  bad  done,  in  a  miscellaBeoua 
magazine,  after  it  had  appeared  in  all  the  newa- 
papera.  Mr.  De  Grejr,  member  for  Norfolk, 
under  the  shelter  of  privilege,  pours  out  abuse 
upon  an  Bnglish  elector,  for  exercising  his 
franchise.  If  the  man  resents  it  only  by  tell- 
ing  the  story,  and  returning  thanks  to  those 
who  defend  him,  his  brother,  Mr.  Attorney 
General,  by  virtue  of  an  uofuat,  assumed 
power,  takes  the  first  opportunity  to  ruin  him, 
ejr  officio^  by  filing  an  Information.  Mr.  Atr 
toraey  Gen^l,  no  doubt,  had  another  motive 
for  wishing  to  try  the  cause  in  Westminster 
first,  before  the  original  publiiiher  was  tried  in 
London.  The  juries  in  Westminster,  it  is  well 
known,  are  generally,  for  very  good  reasons, 
more  complaisant  to  the  court  than  the  London 
juries:  even  the  foreman  of  Mr.  Atmon'sjortr 
has  a  place  in  the  War-office.  On  Mr.  Ahnon'a 
trial,  the  Attorney  General  declared,  that  he 
should  certainly  have  tried  tlie  original  pub- 
lisher first ;  that  he  wished  to  have  done  so, 
and  was  only  prevented  by  an  affidavit  of  the 
aickness  of  the  original  publisher.*  Mr.  At* 
toraey  knew,  that  the  original  pubKsher  had 
never  pleaded  sickness,  and  therefore  expecting 
now  that  this  falshood  would  be  objected  to 
him,  pretended  not  to  know  the  name  of  the 
man  be  was  now  trying,  and  against  whom  he 
bad  himself  filed  the  information ;  he  calls  hiui 
Mr— whst's  his  name  ?   When  the  by-standers 

told  him  Woodfall, «*  Aye,  says  he,  Mr. 

Woodfall."  This  trick  is  too  gross  to  be  ex- 
posed farther  than  by  relating  it. 

**  Mr.  Attorney  General  pretended,  that,  ia 
the  objects  of  prosecution,  he  endeavoured  to 
make  a  distinction,  and  to  pass  by  those  who 
were  poor,  or  bad  large  families  of  children, 
&c.  Monstrous  declaration!  The  two  first 
persons  whom  he'  brouglit  to  trial,  Mr.  Almon 
and  Mr.  Woodfall,  are  far  from  being  rich,  have 
families  of  very  young  children,  the  suppcArt  of 
their  families  depends  entirely  on  their  own 
daily  and  unremitting  industry  in  their  trade, 
their  places  cannot  be  filled  up  by  others,  and 
imprisonment  cutting  off  the  only  source  or 
their  supply,  must  make  them  poor  indeed. 

*  Several  persona  present  on  the  trial,  think 
this  part  of  the  Attorney- General's  speech  more 
accurately  stated  here,  than  in  the  abort-hand 
writer's  notes.  But  the  editor  did  not  chose  to 
alter  the  manuscript  However,  tbeobvioua 
meaning  is  the  same.  And,  if  it  ia  wrong,  tba 
Attorney-General  may  easily  exculpate  him* 
aelf,  by  appealing  to  the  ^otesof  Mr.  Gurtieyi 
whp  took  this  trial  in  ai^ort-baod  fpr  thf  TrsA* 
aury.    Orig,  Ed, 
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Special  Jury. 

Leonard  Moree,  of  Qiippu  Aone-street,  esq. 
lltrbtTi  Aflat'kwoi'ili.  of  Cavendish-square,  esq. 
John  Andf  rsun,  of  Uenrittta-sireet,  Cavendlah- 

sqiinre,  esq 
John  Gouhl,  of  Hart-street,  esq. 
Jcbiah  Hulford,  Sonthaniptou-row,  esq. 
Cliristopher  Lpthieulier,  of  the  same,  esq. 
Kobert  Gary,  of  Hampstead,  esq. 
Gerrard  HowMrd,  of  the  same,  e<»q. 
Benjamin  Bootii.  of  Lincoln's  Inn- fields,  esq. 
Georg-e  Kfot.  of  Teddnitfton,  esq. 
Bdward  Loviboud,  of  Hampton,  esq. 

Talesman.* 
John  Stillwell,  corn-cbaudier,  of  RusseU-street. 

Mr.  Walker  opened  by  reading  the  record. 

After  him,  Mr.  Attorn^  General  (De  Grey) 
priiceedfd  as  follows : 

Alay  it  please  your  lordship,  and  you  gentle- 
men of  the  jury.  I  have  thought  it  my  dutv 
.  to  briu((  before  you  a  publication  of  this  K5eT, 
ft  publication  which  1  believe  would  be  peraiit- 
ted  in  no  civilized  country  in  the  world,  to  pass 
unnoticed  or  unpunished.  The  laws  of  this 
country  protect  its  inhabitants, — the  character  of 
every  subject ;  the  public  peace  requires  it.  In 
proportion  as  men's  characters  rise  in  the  world, 
and  are  fixed  with  public  gof  ernment,  the  de- 
famatory writings  affecting  their  characters 
and  conduct,  tend  still  more  to  break  the  public 
peace,  which  is  intimately  connected  with  their 
conduct.  But  |he  great  orders  of  the  state, 
and  the  majesty  oC  the  throne,  can  never  be  the 
subject  of  detraction  of  libels,  without  injuring 
the  public  peace  in  the  greatest  degree,  with- 
out breaking  those  bonds  which  tie  men  toge- 
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'*  Mr.  Attorney  General  declared  upon  his 
honour  as  a  man,  that  he  bad  no  motive  to 
urg^  him  against  any  particular  publisher. 
Cooae  forward,  and  tell  the  world,  upon  what 
motive  Mr.  Almon  was  singled  out,  and  upon 
IV hat  priuciple  of  justice  he  was  tried  first, — 
for  selling  ou ly. 

**  Mr.  Attorney  General  said,  as  for  who  was 
.-the  author  of  Junius,  that  he  could  by  no 
means  discover,  that  remained  an  impenetrable 
secret.  Mr.  Attorney  General  never  demand- 
ed the  name  of  the  author.  He  does  not  wish 
to  prosecute  the  author.  He  follows  lord 
Mansfield's  plan  of  prosecuting  publishers  and 
booksellers  only.  His  lordship  bis  frequently 
recommended  this  method,  even  from  the 
liench.  He  knows  that  publishers  and  book- 
sellers QXiXy  .exercise  a  trade,  and  have  no  other 
motives  or  intentions  than  to  procure  the  emo- 
lumrnta  arising  from  their  trade.  Multiply 
tht>refure  prosecutions  on  the  trade,  and  you 
wilt  efiTectually  stup  publication."     Orig,  Edit, 

*  Only  eleven  of  the  Special  Jury  attending, 
the  Court  were  obliged  to  have  recourse  to  the 
Common  Jury,  and  the  name  of  the  above 
Talesmna  was  drawn  out  Of  the  box.    Oris. 

Edition. 


ther,  and  exciting  the  subjects  to  sedition^  The 
charge  that  is  brought  against  the  defendant 
with  regard  to  this  publication,  contains  two 
propositions :  the  one,' that  the  publication  coo* 
cerns  the  king ;  his  administration  of  govern- 
ment ;  of  public  affairs  of  the  nation  ;  the 
great  officers  employed  in  government;  and 
the  members  of  the  House  of  Commoos.-^It 
likewise  contains  another  proposition,  that  the 
defendant  published  this  writing. — ^These  are 
the  two  points,  which  it  is  necessary  for 
those  who  support  the  information,  to  prove  to 
your  satisfaction,  and  that  is  all  that  is  neces- 
sary for  them  to  do.  In  this  particular  in- 
stance, there  is  perhaps  less  necessity  to  trou- 
ble you  much,  because  the  author  of  this  paper 
has  left  very  little  to  insinuation  or  suggestion  i 
the  mode  and  shape  in  which  libels  are  written, 
don't  in  any  instance  vary  the  offence  of  figu- 
rative expression^  which  is  as  intelligilBle  as  a 
simple  one.— Ironical  expressions  will  describe 
and  express  the  intention  of  the  writer  or 
speaker,  as  clearly  and  plainly  as  direct  ones. 
Whether  they  do  so  or  not,  where  they  are 
ironical  or  figurative;  depends  upon  your  cun- 
sideration,  from  the  circumstances  of  the  case, 
and  the  evidence  that  is  laid  before  you.  If 
there  are  asterisms,  initial  letters,  or  termina- 
tions, they  may  throw  no  disguise  on  the  mean- 
ing ;  if  they  do,  they  disappoint  the  intentioa 
of  the  writer ;  nor  are  courts  of  justice  so  pre- 
cariously formed,  to  mistake  the  meaning  of 
what  all  the  rest  of  the  world  wouhl  under- 
stand ;  and  to  shuf"  their  eyes  against  that, 
which  is  plain  to  every  body  else.  All  that  I 
have  to  do  at  present,  will  be  to  shew,  that  the 
expressions  used  in  this  paper,  do  concern  the 
king;  his  administration  of  government ;  the 
public  affairs  of  the  nation ;  the  members 
of  the  House  of  Commons ;  and  the  public 
officers  of  state.i-In  order  to  shew  this,  it  will 
be  necessary  to  mention  to  vou,  some  tew  of 
those  passages,  thd  whole  of  which  you  h^ve 
heard  already  ;  and  I  think  that  it  is  impossible 
for  any  man  to  doubt  a  moment  about  the 
meaning  of  the  writer,  and  the  application  of 
the  expressions  which  he  has  used.  That  I 
may  be  sure  I  do  nut  err,  and  put  a  stronger 
sense  on  the  words  than  the  writer  himself  has 
used,  I  will  endeavour  as  far  as  1  can,  in  the 
passages  that  are  alluded  to,  to  mention  the 
very  terms  of  the  paper.  Can  any  man  doubt, 
what  was  the  meaning  of  the  writer  of  this 
paper,  when  he  says,  <*  I  am  speaking  of  the 
errors  of  his  education,  the  pernicious  lessons 
of  his  youth,  the  partiality  of  his  understand- 
ing;" "and  which  understanding  in  another 
place  he  says,  **  he  has  not  in  one  moment 
of  his  life  consulted;  that  he  was  never  ac- 
quainted with  the  language  of  truth,  ^D  be 
heard  it  in  the  complaints  of  his  people ;  that 
he  had  descended  to  take  a  share  in  the  inte- 
rest of  particular  persons,  and  in  the  fatal  ma- 
lignity of  their  passions :  he  calls  upon  him  to 
beir  with  firmness  his  own  passions  and  pr^o- 
dices  of  personal  resentment,  with  which  he 
has  directed  his  pablic  condact,  and  he  openly 
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charges  hiiD  with  a  continual  violation  of  the 
laws.»; 

I  will  not  take  up  yoar  time  to  prove  to  you 
the  application  of  theae  expressions  to  the  king, 
because  I  will  not  do  your  understandings  the 
discredit  to  suppose  you  have  a  moment's  doubt 
upon  that. — When  lie  speaks  of  the  great  as- 
sembly of  the  nation,  he  says  they  are  people 
ivho  consider  their  duty  to  the  crown,  being 
representatives  of  the  people,  at  their  first 
oblieration,  4nd  be  arraigns  them  of  venality. 
When  he  speaks  of  the  public  affairs  of  the 
kingdom,  he  says,  **  that  England  was  sold  to 
France,  and  that  the  king  at  the  same  time 
was  betrayed ;  that  he  was  sacrificed  to  the 
passions  and  prejudices  of  others  ;  that  the  mi- 
nisters have  reduced  him  to  such  a  situation, 
that  be  can  neither  do  wrong  without  ruin,  nor 
right  without  aflliction;  the  iriab  are  plunder- 
ed and  oppressed ;  the  king  baa  united  with 
his  servants  against  the  Americans,  whose  af- 
fections are  all  united ;  the  English  are  actu- 
ally contending  for  their  rights,  and  are  par- 
ties against  him  in  the  quarrel." — ^These  are 
some  of  those  public  affairs  which  he  thus  re- 
viles, traduces,  and  misrepresents  :  and,  as  if 
this  were  not  enough,  he  endeavours  to  set  in 
opposition,  to  dis-unite,  and  to  irritate  and  set 
against  each  other,  the  different  dominions  be- 
longing to  the  crown — different  denominations 
and  descriptions  of  men  in  the  same  dominions, 
and  different  parts  of  the  same  professions  in 
the  xame  nation  ;  he  bids  a  part  of  the  army 
feel  and  resent  that  they  are  perishing  in  gar- 
risfins,  or  pining  in  quarters,  neglected  and 
forgotten,  if  one  should  ask  one's  self,  what 
could  be  the  motive  of  this  man,  and  to  what 
purpose  was  all  this  ?  could  he  thus  mean  to 
apply  these  expressions  to  the  public  affairs  of 
the  kingdom— to  the  House  of  Commons — (o 
the  king's  ministers — to  the  sovereign  himself? 
Why  should  he  do  it?— What  the  motive?— 
Who  is  he?  produce  him!  perhaps  we  may 
guess  ! — but  there  is  no  country  in  the  world, 
that  does  not  at  some  times  (and  no  country 
inore  likely  in  the  world  than  a  country  of  free 
liberty  to)  produce  men  who  act  from  various 
motives;  their  motives  are  different  to  those 
who  are  to  judge  of  their  actions;  their  actions 
are  what  are  to  decide  on  their  conduct — 
Whether  the  anonymous  writer  of  this  paper, 
and  those,  who  by  publishing  support  him,  act 
from  any  desperate  situation  of  their  fortune — 
from  any  malignity  of  heart — from  any  per- 
▼erseness  of  understanding — from  a  low  and 
contemptible  ambition  of  l^ing  dishonourably 
dntinguished — whatever  the  meaning  may  be, 
that  is  not  now  material  for  your  consideration. 
•—It  is  sufficient  that  there  may  be  such  men 
in  the  world— the  question  now  before  you  is, 
whether  there  is  now  such  a  man  ?  the  pre- 
sent queation  is  whether  the  man  now  com- 
plained of,  has  actually  published  this  paper  P 
bat  if  bis  views  are  to  be  considered,  if  ne  had 
thus,  as  he  hoped,  dis-united  every  part  of  his 
maiesty'a  dominions,  and  left  them  abandoned 
and  deserted :  what  follows,  (if  it  was  not  from 


the  iropoasibility  of  any  man's  conceiving  the 
least  foundation  for  what  was  said)  should  ra- 
ther be  suppressed  thanj'epeated :— Say  to  what 
all  this  tends  !  see  how  undisguised ly,  how 
expressly,  and  in  words  he  has  presumed,  after 
he  has  disunited  and  provoked  the  people,  to 
provoke  and  irritate  the  soverei^^n ;  he  saytf, 
'*  the  circumstances  to  which  you  are  reduced, 
admit  of  no  compromise  with  the  English  na- 
tion ;  all  qualifying  measures  will  disgrace  yoa 
more  than  open  violence ;  supposing  it  pos- 
sible that  no  fatal  struggle  should  ensue,  Vou 
determine  at  once  to  be  unhappy  ;  for  an  Eng- 
lish king  hated  or  despised,  must  be  unhap- 
py." — This,  toid  of  a  man,  such  a  man,  that 
there  is  not  one  among  us,  whose  heart  would 
not  glow  to  think,  that  he  had  sucb  a  son,  or  such 
a  father ! — **  It  is  barely  |ios8ible  that  a  fatal 
struggle  should  not  ensue !"  it  is  but  a  supposi- 
tion !  It  is  but  a  possibility  !  What  is  that  fatal 
struggle  but  sedition,  or  a  civil  war  ?  and  if 
that  does  not  happen,  then  yon,  a  hated  and 
despised  king,  must  be  unhappy  ; — **  but  if  they 
should  no  longer  confine  their  resentment  to  a 
submissive  re|iresentation  of  wrongs ;  if,  fol- 
lowing the  glorious  example  of  their  ancestors, 
they  should  no  longer  appeal  to  the  creato'-e  of 
the  constitution,  but  to  that  high  being  who 
gave  them  the  rights  of  humanity,  and  whose 
gifts  it  were  sacrilege  to  surrender  ;*' — so, 
then,  the  subject  has  sustained  wrongs ;  their 
rights  have  been  violated  ;  it  was  glorious  in 
our  ancestors  to  stand  against  the  crown,  when* 
they  had  received  wrongs,  and  their  nghts  were 
violated !  then,  it  is  glorious  not  to  appeal  to 
the  sovereign,  the  creature  of  the  constitution, 
but  to  that  high  being,  who  gave  them  the 
rights  of  humanity — here  he  closes  it ;  **  it  is 
not  merely  treachery,  it  is  not  perfidy,  it  is 
not— btit,  it  is  sacrilege,  to  surrender  those 
rights  which  have  been  thus  injured  ;" — but, 
as  if  this  would  not  do,  he  reminds  him  of  the 
Stuarts,  and  bi<ls  him  remember,  that  as  the 
crown  was  acquired  by  one  revolution,  it  may 
be  lost  by  another. — And  as  if  that  was  not 
enough,  having  said  that  the  rights  of  the  sub- 
ject were  violated,  and  their  wrongs  thus  neg- 
lected, he  concludes  the  whole,  by  declaring, 
that  the  English  dare  openly  assert  their  rights, 
and  in  a  just  cause — a  just  cause  is,  m  here  they 
are  sustaining  public  wron^,  and  their  righU 
are  violated,  then  the  English  are  to  meet,  and 
are  read^  to  meet. 

This  IS  the  language  of  this  paper,  this  is  the 
style  of  this  desperate  man — the  defendant  is 
charged  with  publishing  it — What  defence  caa 
be  anticipated?  What  can  we  suggest  to  our- 
selves to  be  the  ground  upon  wht*  h  any  de- 
fence can  be  maile  to  this  information  ?  If  it  is 
said,  that  the  defendant  is  not  the  author ;  is 
then  the  author  only  to  be  punished  ?  Is  a  man 
who  writes  criminal,  and  he  who  disseminates 
the  poison,  innocent?  What  signifies  all  the 
writers  in  the  world,  if  they  are  confined  to 
their  garrets,  and  can't  find  publishers  ?  thei^ 
may  write  to  eternity,  and  notwithstanding  all 
their  malignity  they  will  do  no  damage.    I  am 
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ptnuaded»  ibat  the  man  who  iotradaces  to  the 
public  tbe  pa|^r  first  writteD,  is  fall  as  crimi- 
nal as  tbe  writer.  Yoo  will  then  affect  tbe 
liberty  of  tbe  press !— Tbe  liberty  of  the  press 
is  as  sacred  as  tbe  coDstitation  itself,  aod  is  an 
essential  part  of  it,  so  is  my  liberty  to  move  as 
I  please,  to  say  wbat  |  think,  and  to  act  as  I 
Ibink;  bat  I  must  not  employ  my  toogae,  my 
hand,  nor  sword,  to  tbe  prejudice  of  anotber 
man;  nor  must  yon  use  vour  trade  to  tbe  pre- 
judice of  anotber  man ;  out  be  is  not  the  first 
publisher  perhaps!  tbe  first  paper  was  pub- 
Jisbed  on  the  19th  of  Deoember— tbis  was  ad- 
Tertiied  a  few  days  afterwards,  and  published 
and  sold,  I  believe,  on  the  1st  or  Sod  of  January, 
1770.  It  is  not  in  the  power  of  any  ofELoer, 
whose  duty  it  is  to  bring  into  ^execution  the 
public  laws, '  to  impeach,  or  to  arraign  offences 
of  this  sort  durioflT  tbe  interr^s  of  tbe  terms : 
or  when  no  gFaao  jury,*  or  coorts  are  sitting. 
I  thought  it  my  duty,  and  I  think  1  ahould 
have  deserved  to  have  forfeited  much  mora 
than  my  office,  if  1  bad  been  wanting  in  it. 
With  as  much  dispatch  and  expedition  as  1 
could,  1  tboujpht  nt  to  take  public  notice  of 
these  publications. f  I  believe  there  is  one 
person Illness  has  been  tbe  occaaioo  of  his 

*  Tbe  Westminster  grand  jury,  before 
whom  Uiis  matter  was  properly  cognizable 
'  (the  defendant  living  in  Westminster)  sat  on 
Wedniesday  tbe  3rd  of  January,  and  continued 
pittinff  tbe  4tb,  6th,  and  6th  days  of  tbe  same 
month,  all  which  were  within  a  few  days  afWr 
the  publication.    Orig.  Ed. 

t  Tbe  wholeof  tbis  assertion  is  utterly  false. 
The  paper  was  published,  or  rather  tbe  London 
Ittuseum,  containing  the  paper,  waa  sold  at 
|ir.  A1mon*s,  on  tbe  1st  day  of  January,  1770, 
nnd  a  bill  of  indictment  migbt  have  been  pre- 
ferred against  him  to  the  grand  jury  of  West- 
minster, by,  and  before  whom  this  matter  was 
properly  cognizable,  on  the  3rd,  4tb,  5th,  or 
6th  days  of  that  mouth,  for  upon  each  of  tboae 
daya  that  grand  jury  was  sitting;  which  would 
have  been  "  taking  public  notice  with  as  much 
dispatch  and  exnedition  as  he  could,"  and 
would  have  been  likewise  tbe  regular  and  \md 
mode  of  proceedinjg:.  But  the  fact  is,  Mr. 
Attorney- General  did  not  chuse  to  prefer  a  bill 
^  indictment  to  tbe  grand  jury.  He  knew 
fory  well  ibat  eyery  syllable  of  tbe  offirasive 
paper  was  true,  and  he  was  afraid  the  grand 
jnry  would  enquire  into  the  motives  of  this  par- 
ticolar  prosecution^  as  well  as  into  the  contents 
nnd  vecacity  of  the  paper  itself.  The  grand 
yuy  are  awom  *  to  diligently  eaquire  and  true 
pnsentmeot  make/  and  not  to  find  against  any 
nenon  for  hatred  or  malice.  Andthe  paper 
being  notoriously  true  and  the  prosecution  ap- 
parently «ialiciOtts,  be  durst  not  trust  the 
ehaige  with  a  grand  jury.  But  he  waited  in 
morat  till  Hilary  term,  which  diil  not  begin 
lUI  thn  S3rd  day  of  January,  1770,  and  than 
filed  an  iuformatiao,  not  in  ednselgucnce  of  a 
motiott  mada  in  opeu  court,  but  privately,  thai 
i0,iBr^(Spio>ii>tbnGrown'-ofliae.    (V%.JStf. 


not  being  brought  to  a  trial  now— Others  are 
now  depending.*  This  person  published  tbis 
paper.— I  would  not  aggravate  on  one  aide,  or 
extenuate  on  the  other :  1  only  mean  to  explain. 
Tbe  paper  had  been  publiabed  10  or  11  days 
before  tbis  was  published.  I  do  verily  brieve 
there  was  not  a  man  in  the  kmgdom  (I  am 
sure  not  an  honest  man  in  the  kingdom^  who 
read  it,  that  did  not  take  offence  at  it,— the  ex- 
clamation of  mankind  against  it  was  general ; 
yet  in  that  situation  it  was  published  by  the 
now  publisher.  1  mention  these  circumstances 
to  excuse,  or  ratber  to  explain  the  conduct  of 
those  who  have  carried  on  these  prosecutiona. 
The  facts  I  have  mentioned  will  be  proved— It 
remaba  then  for  you  not  to  punish,  for  that  is 
not  tbe  present  subject,  but  to  enquire  whether 
|he  defendant  has  committed  this  crime  or  not. 

WUUam  BiMms  sworn. 
Examined  by  Mr.  Sol  Gen.  (Tbvriow.) 
Do  you  know  Almon's  shop  In  Piccadilly  f 
— I  do  ;  a  bookseller's  shop. 

Did  you  at  any  time  buy  any  paper  there  or 
not  P— I  did. 

*  Witli  an  affected  air  of  sincerity ,N  there  is 
great  art  in  this  passage,  whfcb Indeed  cannot 
be  made  appear  so  strongly  upon  paper,  as  it 
did  by  the  emphasis  in  speaking.  B  v  the  words 
*  one  person,'  and  *  others  are  now  dependii^,' 
Mr.  Attorney  could  not  possibly  mean  aiiv  thing 
but  tbe  original  publisher,  and  the  re-pttUisllers. 
Now  tbe  fact  is,  that  here  again  he  roust  know, 
he  was  advaucing  a  falsbooo  in  which  he  could 
have  no  other  design  but  to  deceive  tbe  iury ; 
it  being  very  natural  for  tbe  jury  to  aak  one 
another.  Why  is  this  man  brought  to  trial  be- 
fore the  original  publisher  f  Tbe  Attorney-Ge- 
neral, with  great  caution,  takes  care  to  satisfy 
them  upon  that  head.  He  gives  them  to  un- 
derstand, that  the  origtntd  publisher  is  ill,  and 
for  that  reason  his  trial  has  been  postponed. 
Tbe  baseness  of  this  part  of  the  business  would 
exceed  the  poosibility  of  belief,  were  not  manv 
persons  well  acquainted  with  tlie  notoriety  of  it. 
The  real  truth  is,  the  original  publisher  waa  liot 
ill.  On  tbe  contrary^  he  was  in  perfect  health, 
and  attended  upon  this  very  trial,  in  consequence 
of  a  subpmua  on  the  side  of  the  prosecution,  of 
which  the  Attorney  General  could  uot  be  igno- 
rant ;  and  the  subpcena  was  so  particular,  that 
by  a  note  on  the  back  of  it,  be  was  ordered  to 
bring  with  him  the  original  copy  of  the  adver« 
tisemeutof  tbe  London  Museum,  inserted  in  bis 
paper.  What  pur|iose  the  original  copy  of  the 
advertisement  waa  intended  to  answer,  it  is  im- 
posnble  to  saya  as  the  printer  was  not  exyi- 
mined.  But  the  adverlisement  was  shewn 
about  to  several  persons,  and  it  appeared  by  a 
note  at  the  bottom  of  it,  to  have  been  inserted 
in  his  paper,  by  tbe  order  of  Mr.  J*  Miller^  the 
publisher  of  tbe  London  Museum.  Like  anb- 
poanas  were  also  sent  to  tbepublisbers  of  the 
Ganetteer  and  St.  James's  Chronicle,  but  the 
Attorney  General  did  not  think  proper  to  eiQt- 
mme  any  of  them.    Ori^.  Ed. 
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Wb«t  did  you  buy  f-^The  London  ffmeiim. 
(Prodaeed  in  eonrt ;) 

I»  that  the  fery  book  yon  bought  P—Yei ; 
itii. 

What  day  did  yon  bay  it  ?^0n  the  first  of 
January. 

Seij.  Glynn,  Be  ao  good  aa  to  let  us  know 
who  yoo  aref— Bi6(tM.  I  am  a  nenenger 
to  the  pr^s. 

(The  Paper  was  here  read.) 

iSM.  Gen.  1  shall  call  a  witness,  in  order  to 
shew,  that  AlsMin  was  one  of  the  original  pnb- 
luibera ;  or,  one  ef  the  persons  to  whom  the  at- 
tention of  the  poblie  was  called  in  that  cha- 
racter. 

8erj.  Glynn  to  Bibbins,  You  are  a  mes- 
senger to  the  press,  niease  to  tell  us  what  that 
office  is? — It  IS  my  business  to  buy  all  politi- 
calpamphlets. 

Have  you  a  salary  for  that  purpose  ?— There 
ia  a  salary  annexed  to  that  office. 

Then  without  any  direction  whatever,  when 
a  political  pamphlet  comes  out  yon  are  to  buy 
it?— Yes. 

You  looked  upon  this  as  a  political  pamph- 
let ?— Yes :  I  did. 

Did  you  buy  all  the  Museums  that  were 
published,  or  only  this  ? — 1  bought  them  of  the 

Eublisber  mentioned  in  the  advertisement:  I 
ave  a  standing  order*;  and  never  wait  for  di- 
rection. 

Do  you  buy  all  magazines  and  papers  which 
come  out  P— If  any  thing  particular  is  adver- 
tised to  be  published  in  Ihemi  then  I  buy 
them. 

I  believe  Junius  was  advertised  in  all  the 
magazines :  did  you  buy  all  the  magazbes?— 
I  believe  you  are  mistaken.* 
'  Then  the  fsct  is,  you  did  not  boy  all  the  ma- 

*  The  witness  takes  as  great  a  latitude  as 
the  Attorney  General.  The  letter  of  Junius, 
for  the  selhnfl[  of  which  the  witness  informed 
against  the  defendant,  was  printed  in  most  if  not 
all  the  magazines,  publish^  in  London  on  the 
Ist  day  of  January,  1770.  The  fact  of  the 
pnblication  of  these  periodical  pamphlets  is 
unquestionable.  The  publishers  of  them  are 
not  men  who  act  in  the  dark,  or  who  live  as  if 
they  were  afraid  to  be  known.  Their  names 
and  places  of  abode  are  affixed  to  their  books. 
Sometimes  it  happens  that  other  booksellers' 
names,  besides  the  real  publishers,  are  placed 
in  the  advertisements,  but  the  first  name  is  al- 
ways that  of  the  real  publisher ;  if  the  word 
*  publisher'  may  be  permitted  to  be  understood 
in  the  usual  and  general  accepted  sense.  In- 
deed, where  there  is  no  publisher's  name  to  a 
book  or  pamphlet,  or  where  the  name  is  ficti- 
tioos,  it  may  be  right  to  deem  the  first  man  a 
publisher,  who  may  be  fopnd  selling.  But 
common  sense  revolts  at  the  idea  of  prosecuting, 
and  the  first  too !  a  seller  only ;  when  the  real 

Sinter  and  publisher  may  be  easily  come  at ! 
tig,  Mdm  * 


A.  D.  mo-         [gstf 

glzinesf-^I  bongbt  all  that  I  knew  were  pub- 
lished by  him.* 

I  would  be  glad  to  have  it  understood,  whe* 
tber  what  you  do,  is  done  from  the  idea  you' 
have  of  the  duty  of  your  office,  or  whether  • 
you  are  so  directed  f— From  the  idea  of  the 
doty  of  my  office. 

Have  you  kept  them  ever  since  ? — I  deliver- 
ed them  to  Mr.  Francis— and  he  delivered 
them  to  me  again. 

How  did  you  know  it  again  ?— I  marked  if| 
and  know  it  to  be  the  same. 

You  have  a  salary  for  your  office  P — I  am 
only  an  actbg  messenger. 

"Did  you  buy  the  London  Mfl^ziueff— -I 
did  not 

Whom  did  you  buy  it  of  ?•— The  young  man 
in  the  shop ;  I  asked  for  the  London  Museum, 
and  he  delivered  it  to  me. 

Nathaniel  Crowder  awom. 
Examined  by  Mr.  MwUm. 

Did  you  btiy  any  London  Museum,  andT 
when  arthe  demndant'a  shop  in  Piocsdilly  f— 
1  did ,  this  is  it— (producing  it,  and  the  news- 
paper produced) 

Is  that  the  advertisement  of  the  London 
Museum  P— It  is. 

Is  it  that  which  gave  rise  to  your  buying  the 
paper?— Yes,  it  was. 

Lord  Man^eld,  It  is  capable  of  proof,  iflUie 
defendant  put  it  in. 

Mr.  Mortons  The  last  witness  said  that  he 
bought  all  papers  of  the  political  kind. 

Lord  Mansfield.  To  that  he  has  given  i^ 
proper  answer. 

Mr.  Davenport.  What  are  yonT^Cromder. 
I  supply  the  gentlemen  of  the  Treasury  witb 
all  political  daily  publications. 

Then  you  are  a  sort  of  messenger,  employed 


*  There  was  a  report,  which  this  evidence 
seems  to  oonfirm,  that  informations  were  drawn 
againM  the  defendsnt,  for  selling,  on  the  first 
day  of  January,  1770,  the  Freeholder's  Msga- 
zine,  and  the  Town  and  Country  Magazine^ 
each  containing  Junins's  letter;  whiob,  pro- 
bably this  evidence  bought  at  his  shop  the 
same  morning. — ^There  is  not  a  doubt,  that  some 
copies  of  almost  every  monthly  magazine  are 
sold  at  the  shop  of  every  bookseller  in  the  king- 
dom ;  but  can  it  be  right,  or  is  it  reconcilable 
to  any  principle  of  jiistioe,  that  a  man  should 
be  proaecuted  for  only  selling  a  book  in  the 
course  of  his  trade,  which  baa  been  printed 
and  published  with  impunity,  by  another, 
whose  name  ia  mentkmed  upon  the  title  pageF 
If  the  principle  upon  which  such  a  partial  pre« 
secution  is  instituted,  be  good,  then  the  mmis- 
ter,  or,  which  is  the  same  thing,  the  king'a 
Attorney  General,  who  always  acts  by  bis  di- 
rections,  can  at  any  time  prevent  any  particular 
bookseller  from  following  his  trade,  and  by  that 
means  ruin  him.    Orig.  Ed. 

t  Junius's  letter  was  ia  the  London  lfsf»* 
Orig.  Ed. 
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by  the  Treasury  to  select  all  the  papers  tbey 
direct  you  to  get  ?— Yes. 

You  don't  know  any  thing  of  the  bookselling 
trade?— No ;  1  do  not. 

Did  tbey  direct  you  to  go  to  any  particular 
shop? — No.* 

Whp  delivered  that  pamphlet  to  you  at  the 
■hop  ?— A  young  man ;  1  cannot  tell  who  he 
was. 

What  did  you  ask  for?— f  asked  for  the 
London  Museum,  and  somebody  gave  ue  one. 

Seijeant  Glynn.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  to  favour  me 
in  the  present  cause  in  behalf  of  Mr.  Almon : 
and  gentlemen,  out  of  the  concern  that  I  have 
for  my  client  Mr.  Almon,  it  gives  me  a  peculiar 
satisfaction,  that  a  cause  of  this  nature,  affect- 
ing  him  so  greatly,  comes  to  be  tried  by  gen- 
tlemen of  your  character.  Gentlemen,  Mr. 
Almon  is  singled  out  for  a  prosecution,  as  the 
publisher  of  a  paper,  contained  in  a  certain 
pamphlet  that  comes  out  monthly,  and  is  called 
•  Museum — for  the  publication  of  a  paper  that 
hath  sins:Jy  appeared  in  all  newspapers  that 
have  been  published.  The  original  publisher 
well  known,  and  avowing  himself.  I  should 
have  thought  that  Mr.  Almon,  upon  the  evi- 
deoce  of  a  man,  who  calls  himself  a  mes- 
senger to  the  press  (an  office,  that  should 
have  expired  with  that  odious  system  of  laws) 
•^upon  the  evidence  of  that  man,  finding  this 
hook  upon  a  stall,  or  delivered  to  him  bv  a  boy 
in  the  shop,  that 'Mr.  Alipon  should  now 
atrujsgle  against  being  convicted  of  an  offence, 
which  would  bring  upon  him,  undoubtedly, 
Very  severe  punishment. — Gentlemen,  it  is  (in 
tny  opinion)  a  question  that  goes  very  far  be- 
yond the  person  of  Mr.  Almon.  If  the  pro- 
secutor had  thought  proper  to  bring  before 
you  the  known  and  avowed  publisher  of  this 
paper,  in  that  case,  the  question  of  the  guilt 
or  innocence  of  the  paper,  would  have  been 
material  for  your  consideration.  As  Mr.  Al- 
mon is  now  circumstanced,  if  the  paper 
was  meritorious,  the  merit  could  not  belong 
to  him.  IC  on  the  other  hand,  the  paper  is 
criminal,  the  criminality  cannot  be  imputed  to 
him.  This  offence  has  been  described  in  the 
information,  and  represented  afterwards  by  Mr. 
Attorney  General,  in  the  opening.  Mr.  Attor- 
ney General  has  sftid,  that  **  it  was  published 
in  the  malevolence  of  the  publisher's  heart,  to 
▼ilify  and  asperse  the  king  upon  the  throne ; 
that  it  was  done  with  an  intention  to  excite 
sedition  and  destruction  in  the  kingdom,  to  di- 

'  *  This  witness  was  the  informer  against  Mr. 
J.  Miller  (who  is  the  publisher  of  the  London 
Museum)  for  printing  and  publishing  Junius's 
letter  in  the  London  Evening  Post.  Is  it  not 
extraordinary  that  he  should  go  to  Mr.  Miller's, 
near  St.  Paul's,  for  the  London  Evening  Post; 
and  then,  of  his  own  accord,  go  to  Mr.  Atmon's 
in  Piccadilly,  (almost  two  miles  distance !)  for 
what  he  might  hare  had  at  Mr.  Miller's? 
Orig.  Ed. 


vide  one  part  of  his  majesty's  tubjeots  against 
the  other ;  and  pursuing  that  malevolent  in- 
tention  that  prompted  the  author  to  excite  dis- 
affection to  the  king,  has  taken  that  odious  and 
detestable  part  of  exasperating  the  king  against 
his  subjects." — To  whomsoever  that  im^mta- 
tion  belongs,  it  is  certainly  the  greatest  offence 
that  a  subject  of  this  kingdom  (be  he  who  be 
will)  can  possibly  commit:  gentlemen,  whe- 
ther that  belongs  to  Mr.  Almon,  or  to  the  writer, 
I  must  ^ubmit  to  your  consideration.-^Wbether 
it  belongs  to  theother, is  not  now  the  subject 
for  your  discussion.^ Gentlemen,  I  eboulii  be 
very  unwilling,  as  I  have  stated  it  to  you,  to 
have  it  totally  immaterial ;  as  I  am  uninstrucl- 
ed  by  Mr.  Almon,  who  knows  nothing  of  this 
paper,  either  to  defend  it,  or  to  submit  to  the 
criminality  of  it.  As  1  have  no  instructions, 
on  the  subject,  I  will  not  trouble  you  with, 
tnany  observations:  whenever  the  real  pub* 
iisber  comes  to  be  tried,  the  jury  then  concern- 
ed will  consider  and  decide  on  the  question. 
It  has  been  said,  that  this  is  **  to  vilify,  and 
asperse  the  king  himself"— The  highest  of- 
fence that  the  rancour  of  the  most  malevolent 
heart  could  ever  conceive ;  but  is  it  such  ?  Is 
it  to  vilify  and  asperse  the  king  ?  Was  it  the 
opinion  of  the  drawers  of  the  information  that 
it  was  so?  I  am  of  opinion  that  it  could  not  be 
so ;  I  am  of  opinion,  from  a  single  omission, 
that  that  was  not  the  construction  the  drawer 
of  the  information  put  upon  it.  1  have  always 
been  led  to  observe,  that .  the  word  «  false'  has 
been  inserted  in  these  informations— every  one 
of  them. — How  happened  it  to  be  omitted  Iiere? 
If  this  conveyed  |)ersonal  reflection  on  the 
king,  would  not  the  drawer  of  the  information 
have  been  prompted,  for  the  honour  of  the 
king,  to  say  that  it  was  false  ?— I  do  soy  it,  that 
if  there  is  a  single  word  derogatory  to  the 
personal  honour  and  virtues  of  his  majesty, 
it  is  false  in  the  highest  degree. — I  say, 
they  should  have  said  it  was  so. — ^They  can- 
not now,  with  decency,  contend  that  the 
king  is  personally  reflected  on,  because  they 
have  not  undertaken  to  falsify  the  matter 
of  that. — There  is  another  observation  that  I 
would  submit  to  you  ;  and  I  don't  mean  to 
submit  it  ^  you  as  at  all  preventing  your 
gr)ing  into  the  construction  of  this  paper.^It 
was  only  given  me  to  contend,  that  the  pub- 
lisher of'tbis  paper  is  innocent :  but  I  mnst  take 
some  hints  from  what  has  been  said,  and  some 
doctrines  that  have  been  laid  down.  I  take 
notice  of  it,  because  on  future  occasions  it  wilt 
concern  others,  and  because  (in  my  opinion)  it 
concerns  the  public.  I  do  agree,  that  personal 
imputations  on  the  king  can  never  be  defended  ; 
but,  I  do  assert,  that  the  freedom  of  {Kditical 
dificussion  is  of  the  utmost  consequence  to  alt 
our  libeilies,  and  I  do  insist  upon  it,  that  the  ac- 
tions of  this  government  may  be  canvassed, 
freely,  and  consistently  with  the  duty  of  a  good 
subject ;  anil  then  ought  always  to  ^defended. 
— The  king's  hand  most  be  employed  to  the 
act. — It  is  no  imputation  to  the  king  tocepsnre 
the  acts  of  government. — In  no  sense  is  thai 
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kiug  to  be  oemnr^  wben  the  conduct  of  go- 
▼eroment  is  ooly  aDimad verted  oo.  It  would 
be  idle  to  state,  that  there  is  a  constitutional 
check,  on  the  power  of  the  crowu,  lodged  in 
those  hands,  where  ■       say  that  is 

criminal,  and  giro  them  information.  Having 
entered  lately  my  protest  against  this  doctrine, 
1  shall  not  trouble  you  with  any  application  of 
it  to  the  present  question.  Let  this  imputation 
be  what  it  will,  Mr.  Almoo  is  not  guilty  of  it: 
be  is  not  the  publisher. — Mr.  Almnn  is  a  book- 
seller, lives  I  believe  in  Piccadilly,  and  you 
find  the  charge  against  him  is,  the  having  this 
book  in  his  shop.  I  should  really  think,  for 
the  sake  of  the  honour  of  the  laws,  for  the 
safety  of  every  man,  that  is  by  no  means  proper 
evidence  to  convict  a  man  upon  :  I  have  always 
thought,  that  to  the  essence  of  a  crime  belongs 
intention.  I  could  never  conceive  that  any 
man  could  be  guilty  who  was  not  criminal  in 
his  heart.  I  have  always  understood  too,  that 
whatever  is  necessary  to  constitute  an  offence, 
is  incumbent  oo  the  prosecutor  to  prove.— 
Gentlemen,  is  there  the  least  tittle  of  evidence 
before  you  to  affect  Mr.  Almon  ?  not  only  with 
a  black  malevolent  intention,  ascribed  to  him  in 
the  information,  but  with  any  ill  intention  at 
all  ?— from  any  mischief  done,  or  to  be  done  ? 
— a  paper  contained  in  a  miscellaneous  tract ; 
found  only  at  that  shop. — Gentlemen,  if  Mr. 
Almon  was  to  be  convicted  as  an  offender  in  the 
publication  of  this  paper,  1  think  we  should  be 
■  what  never  will  be  allowed  in  this  coun- 
try I  hope,  and  1  believe  what,  in  no  civilized 
country  ever  was that  a  man  should  be  in- 
nocent in  his  intentions,  and  at  the  same  time 
g^uilty. — It  seems  to  me  to  be  the  greatest  pa- 
radox, the  greatest  solecism  that  ever  was  at- 
tempted to  be  proved. — Gentlemen,  therefore  in 
behalf  of  Mr.  Almon,  we  now  insist  upon  it, 
that  though  the  fact  is,  that  this  boHok  was  found 
jn  bis  shop,  yet  that  Mr.  Almon  is  in  no  sense 
the  publisher ;  nor  criminal ;  he  never  had  it, 
ur  ii  he  had,  his  mind  never  went  with  it.— - 
Af|er  having  observed  to  you  upon  what  has 
been  pro«luced  to  you  in  support  of  the  prosecu- 
iion,  it  would  he  almost  unnecessary  to  open  to 
you  the  particular  circumstances  of  Mr.  Al- 
nioo's  case  :  but,  gentlemen,  we  have  not  only 
that  defect  of  evidence  which  we  are  to  rely 
upon — we  have  not  only  to  say  that  Mr.  Al- 
mon has  not  been  proved  to  be  the  intentional 
publisher  of  the  paper  (and  this  was  absolutely 
necessary  to  be  provttt  before  he  could  be  con- 
victed) but  we  have  it  negatively  to  prove  that 
this  came  to  Mr.  Al men's  shop  without  his 
knowledge,  and  that  he  sent  it  back  as  soon  as 
he  knew  it!  Is  that  circumstance  sufficient  to 
prove  Mr.  Almon's  guilt  P  Trifling  indeed  !^ 
ive  know  that  advertisers  will  insert  whatever 
they  think  proper !  and  Mr.  Almon*s  name  ap- 
pearing to  that  advertisement,  it  ought  not  to  be 
the  occasion  of  any  inference  drawn  against 
Bir.  Almon.  Gentlemen,  yon  will  be  told,  that 
among  the  trade,  it  is  their  constant  custom  to 
insert  the  names  of  such  booksellers  as  are 
most  conveniently  situated  foK  the  circulation 
VOL,  XX. 


A.  D.  1770.  [834 

of  such  books — and  this  was  inserted  witliout 
his  authority, — and  the  books  returned  unsold 
— the  few  that  were  sold,  were  without  his 
knowledge  or  intention.  If  these  circumstsnces 
ap|>ear  before  you,  how  can  you  say  that  Mr. 
Almon  is  guilty  of  publishing  this  paper?  If 
publication  is  an  offence,  Mr.  Almou  cannot  be 
said  to.faave  committed  it.  Mr.  Almon  was  en- 
tirely innocent,  entirely  ignorant  of  it-^ — >and, 

if  this  is  to  be  the  law  of  the  Und, if  a  law 

so  contrary  to  natural  justice  is  to  prevail,  hour 
is  any  situation  of  men — aoy  age  to  be  safe  ?-^ 
The  common  excuse  can  never  be  admitted, 
because  it  is  quite  indifferent,  if  intention  is  im- 
material— a  man  then  is  criminal  in  the  highest 
degree,  though,  at  the  same  time,  he  never 
knew  what  was  doiui^. — 1  do  most  heartily 
subscribe  to  a  doctrine  laid  down  by  the  At* 
turney-General,  as  I  build  upon  its  authority  a 
doctrine,  which,  I  think,  is  highly  whole- 
some and  beneficial  to  the  subjects  of  this  king- 
dom. He  has  said,  that  in  all  cases  whatever, 
the  liberty  of  the  press  is  the  most  sacred  of  all 
others.  He  has  truly  said,  that  that  principle 
rests  on  the  same  principle,  and  the  same  secu- 
rity, and  to  be  governed  by  the  same  law,  aa 
every  other  article  of  our  liberty.  It  is  most 
certainly  so.  Mr.  Attorney- General  has  said, 
that  the  liberty  of  the  press,  is  the  liberty  of 
writing  what  is  just: — I,  says  he,  have  the  li- 
berty of  acting  and  doing  ;  but,  if  I  abuse  that 
liberty,  1  become  criminal.  Certainly  so!  no 
position  can  be  clearer !— If  there  is  an  abuse 
of  that  liberty,  undoubtedly  it  is  the  highest 
misdemeanor,  in  proportion  to  the  value  of  tha 
liberty  he  abuses ;  but  apply  that  to  any  other 
liberty  to  the  present  case.  1  have  the  libertj' 
of  walking ;  (when  I  can,  1  have  that  libert/ 
loo)  but  supposing,  that  in  the  course  of  mv 
walking,  1  abuse  that  by  doing  any  mischief, 
then  1  abuse  that  liberty  ;  or  supposing,  that 
in  any  other  liberty  that  I  have  of  acting,  1  act 
criminally,  then  1  am  punishable  for  it.    Most 

certainly  so ! Suppose  I  have  the  liberty  of 

usinfl^  my  hands,  ifl  use  them  to  the  assault,  or 
to  the  annoyance  of  my  neighbour,  1  am  then 
criminal:  but  under  what  circumstances  P  If  I 
do  it  desgnedly,  then  I  am  criminal ;  if  not,  I 
cannot  be  so ;  look  into  every  liberty  we  enjoy, 
and  vou  will  find,  that  the  exercise  of  it  de- 
pends upon  this  principle,  I  will  not  abuse  it.  If 
a  mischief  arises  to  my  neijg;hbour,  I  am  in 
some  sense  answerable  in  a  civil  act,  but  1  can 
never  be  made  a  criminal,  unless  I  am  guiltj 
of  wilful  abuse.  Mr.  Attorney- General  has  put 
in  the  very  case :  a  man  has  the  libertj^  of  using 
his  hands  ;  if  be  uses  them  to  the  mischief  of 
his  neighbour,  he  is  a  criminal ;  but  if  by  acci- 
dent he  hurt  his  neighbour,  he  is  not  criininal| 
he  hath  not  offended  against  the  peace. 
What  means  the  distinction  P  Why,  m  the 
latter  case,  he  is  not  criminal,  because  he  had 
no  intention  to  do  the  act  he  did ;  and  to  con- 
stitute criminality,  it  Js  necessary  there  should 
be  a  wicked  iutention,— To  apply  tliisito  the  case 
of  Mr.  Almon.  Supposing  now,  for  argument 
sake,  that  you  are  convinced  that  this  paper  i* 
SH 
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criminal — Mr:  Almon  has,  in  the  coarse  of 
trade,  published  it ;  Chat  it  has  been  published 
at  his  shop ;  now,  it  does  not  appear  that  he 
had  the  least  knowledge  of  it ;    indeed  we  will 

Eroduce  proof  to  you  of  the  negfative,  that 
e  had  not  the  least  knowledi^e  of  it.  Stating^ 
the  case  thus,  the  same  rules  that  extend 
to  a  man's  answering  for  every  act  of  wrong, 
where  there  is  an  intention,  certainly  the  rarae 
rules  must  acquit,  where  there  is  no  wicked  in* 
tention.  Gentlemen,  I  will  therefore  submit  to 
you,  npon  all  the  circumstances  of  this  case, 
that  we  are  entitled  to  your  verdict  for  Mr.  Al- 
mon ;  that  his  conduct  cannot  be  condemned, 
without  fiolatingf  one  of  the  first  principles  of 
natural  justice ;  and  I  do  hope,  that  if  1  should 
be  so  unfortunate  as  to  have  that  ever  admitted 
to  be  violated,  I  hope  it  will  be  violated  for 
some  greater  purpose,  than  merely  to  effect 
the  ruin  of  a  bookseller,  who,  in  this  part  of  his 
conduct,  is  not  criminally  g^uilty  ;  and  whom, 
in  this  case,  gentlemen,  I  must  submit  to  you, 
as  an  honest  and  an  innocent  man. 

Mr.  Davenport.  We  will  call  a  witness  to 
prove,  that  Mr.  Almon  is  the  mistaken  object 
of  this  prosecution ;  that  the  books  were  sent 
to  his  house  without  his  knowledge.  (Cali  John 
Miller.)  ^     ^ 

John  Miller  sworn. 

Seij.  Glj^nn,  I  am  not  bound  to  prove  the 
contrary  of  what  they  have  not  proved. 

Court,    Use  your  own  judgment. 

Mr.  Davenport.  I  apprehend,  in  a  cause  of 
this  sort,  we  need  call  no  witnesses  at  all.  I 
shall  be  very  short  upon  it.  This  charge  is  a 
malicious  and  wilful  pttblicatron  of  this  libel, 
that  has  iteen  read,  to  you  from  the  paper  itself, 
and  from  the  record.  You  will  try  whether 
that  evidence  satisfies  you,  that  Mr.  Almon  is 
the  real  or  the  mistaken  object  of  this  prosecu- 
tion? The  parties  who  prove  the  supposed 
publication,  prove  the  going  into  Mr.  Almoo's 
•hop,  in  Piccadilly,  and  buying  there  a  pam- 
phlet that  the}^  asked  for,  under  the  title  of  the 
London  or  British  Museum.  That  is  the  evi- 
dence. There  is  no  letter  produced  to  you; 
there  is  no  specification  of  that  sort  of  libel, 
that  is  contained  upon  the  face  of  the  record. 
The  book,  the  pampblet  was  sold  there  without 
the  other's  knowledge  of  the  contents  of  it  It 
Is  usual,  and  1  believe  many  of  vou  know  it, 
for  booksellers,  in  difl^erent  parts  of  the  town,  to 
•end  pamphlets  and  books  published  for  them* 
•elves  to  other  booksellers ;  and  this  appears  to 
be  by  one  John  Miller,  who  stands  forth »  not 
only  as  the  printer  hut  the  actual  publisher  of 
It  if  t4iat  be  the  case,  and,  if  it  were  possible, 
that  this  might  be  published  for  some  other 
man,  who  avowa  the  publication,  it  might  be 
feht  very  honestly  to  Mr.  Almon's,  or  any 
other  shop  in  this  town,  and  they  would  l>e 
equally  the  objects  of  this  prosecuUon ;  if  con- 
vent, if  concurrence  does  not  go  with  the 
crime,  of  that  you  are  to  he  the  judges;  of 
that,  no  evidence  has  been  given ;  nor  is  it  pos- 
■ible  to  stamp  a  crime  of  so  w>nBOiif  a  nature, 
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as  has  been  described  by  the  Attorney -Geoe* 
ral,  on  a  man,  wlio  himself  has  had  no  commo** 
ntcation  with  the  publisher.  I  advised  my 
client  to  call  no  witnesses,  and  I  do  submit  to 
you,  that  he  is  very  clear  of  this  charge :  If 
they  mean  to  try  It  again,  they  will  get  better 
evidence  of  his  guilt 

Lord  Manwfield.  Gentlemen  of  the  joryi 
There  are  two  grounds  in  this  trial  for  your 
consideration.  The  first  is  matter  of  fact,  whe> 
ther  he  did  publish  it.  The  second  is,  whether 
the  oonstruotion  put  upon  the  paper  by  the  in- 
formation fa  those  words  where  there  are 
dashes,  and  not  words  at  length,  is  the  true 
construction ;  that  is,  whether  the  application 
is  to  be  made  to  the  king,  to  the  administration 
of  his  government,  to  his  ministers,  to  the 
members  of  the  House  of  Commons,  to  Eng- 
land, Scotland,  America,  Ireland,  as  put  upon 
It  hy  the  inforinatton ;  because,  after  yourver- 
dict,  the  sense  so  put  upon  it,  will  be  taken  to 
be  the  (rue  sense :  therefore,  if  yon  are  of  opi- 
nbn,  that  that  is  materially  the  wrong  sense,  \% 
will  he  a  reason  for  not  convicting  him  upon 
that  sense. 

In  the  first  place,  as  to  the  publication,  thero 
is  nothing  more  certain,  more  clear,  nor  more 
established,  than  that  the  publication— a  sale  at 
a  man's  shop^-and  a  sale  therein,  by  his  ser- 
vant, is  evidence,  and  not  contradicted,  and 
explained,  is  evidence  to  convict  the  master 
of  publication ;  because,  whatever  any  man 
does  by  another,  he  docs  it  himself.  He  is  to 
take  care  of  what  he  publishes ;  and,  if  what 
he  publishes  is  unlawful,*  it  is  at  his  peril.  If 
an  author  is  at  liberty  to  write,  he  writes  at  his 
peril,  if  he  writes  or  publishes  that  which  is 
contrary  to  law ;  and,  with  the  intention  or 
view,  with  which  a  man  writes  or  publishes, 
that  is  in  his  own  breast.  It  is  impossible  for 
any  n)an  to  know  what  the  view's  are,  but  f^m 
the  act  itself:  if  the  act  itself  is  siich,  as  infers, 
in  point  of  law,  a  bad  view,  then  the  act  Itself 
proves  the  thing.  And  as  to  the  terms  *  mali- 
cious, seditious,'  and  a  great  many  other  words 
that  are  drawn  in  these  informations,  they  art 
all  inferences  of  law,  arising  out  of  ihe  fact,  in 
case  it  be  illegal.  If  it  is  a  legal  wriling.f  and 
%^  man  has  published  it,  notwitbstamHng  these 
epithets,  he  is  guilty  in  no  shape  at  alt    And 


*  What  Is  unlawful  ?— The  only  statutes 
against  libels,  via.  Sd  Bdw.  I,  Sd  and  \9fk 
Ric.  S,  condemn  or  punish  no  other  than  AiliN 
news.  They  say,  '^  That  whoever  shall' be  so 
hardy  to  tell,  or  publish  any  false  newa  or  tatea, 
"w hereby  discord  or  slander  may  grow  between 
the  king  and  his  people,  or  the  great  men  of 
the  realm,  shall  be  taken  and  kept  in  prison, 
until  he  has  brought  him  into  court,  which  was 
the  first  author  of  the  tale.'*^  JnnjuaJii  letter 
does  not  fMI  within  these  statutes,  for  the  At^ 
toroey  General,  in  his  informatiou,  does  uoi* 
call  itfkke.    Grig.  Ma, 

f  How  is  sny  ipau  to  know  what  is  a  Itgfk 
writing  r    Otif.fSi: 
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Mr.  Serpeant  Glynn  lo)d  you  what  was  true  in 
libels  formerly  :  they  had  more  epithets  of  that 
kind,  and,  amougst  the  rest,  they  put  in  the 
word  *  false ;'  but  he  is  mistaken  as  to  the  time ; 
it  was  left  out  many  years  a^o ;  and  the  mean- 
ing of  leaving  this  out  is,  that  it  is  totally  im- 
material in  point  of  proof,  true  or  false :  if  it  is 
(rue,  there  is,  by  the  constitution,  a  legal  me- 
Ihod  of  proseculioo,  from  the  highest  to  the 
lowest — erery  man  for  his  offences.  It  has 
been  leA  out,  and  many  others  of  the  same  na- 
ture, a  fl^reat  many  years  ago,  in  prosecutions 
of  this  kind  :*  but  as  to  the  two  facts  now  be- 
fore you.  Ah  to  the  publication,  here  are  two 
witnesses  that  swear  to  the  fact: 'Bibbius 
swears,  that  being  led  by  an.  advertisement, 
that  such  a  pamphlet  was  published  and  sold 
at  the  defendant's,  in  Piccadilly,  that  he  went 
there,  asked  for  it  publicly  ;  it  was  publicly  ex- 
posed to  sale,  and  sold  to  him  by  a  lad  in  the 
shop,  that  acted  as  a  servant  at  the  defendant's. 
There  is  another  witness,  Crowder,  who  like- 
wise swears,  that  he  asked  publicly  for  one,  and 
that  it  was  sold  him  by  the  defendant's  man ; 
thus  it  stands  upon  their  evidence.  If  there 
bad  been  any  artifice,  or  trick,  of  sending  a 


*  How  many  years  ago  f — It  was  left  out 
ia  the  information  against  Mr.  Wilkes,  because 
All  the  crown  lawyers  know  very  well,  that 
ewery  word  of  that  North- Britoo  was  true. 
But  d<ies  lord  Mansfield  mean,  that  it  has  been 
left  out  ever  since  he  kuew  the  court  of  King's- 
benchf  He  certainly  does  not,  for  he  knows 
better.  He  cannot  have  forgot,  Hieing  solicitor- 
general  at  that  time)  that  in  tlie  information 
against  W.  Owen,  tried  the  6th  of  July,  1752, 
for  publishing  the  case  of  Aleiaoder  Murray, 
esq. ;  the  words  are,  *  a  wicked,  false,  scanda- 
lous, seditious,  and  malicious  libel.'  Therefore 
it  is  not  a  great  many  years  ago,  since  the  word 
*  fslse'  was  left  out.  But  it  seems  to  be  omitted 
DOW,  in  conformity  with,  and  perhaps  the  bet- 
ter to  enforce  that  new  and  absurd  doctrine, 
that  any  writing,  true  or  false,  against  a  mi- 
nister, IS  a  libeL  It  may  be  so,  according  to 
the  imperial  slavish  civiflaw  ;  but  it  is  contra- 
dicted by  natural  reason,  upon  which  is  founded 
the  mild  and  liberal  law  of  England.  Indeed, 
lord  Mansfield's  definition  of  the  liberty  of  the 
press,  warrants  us  in  this  supposition,  fur,  upon 
Mr.  Woodfall's  trial,  he  said,  «'  Tlie  Hberty  of 
the  press  consists  in  no  more  than  this,  a  liberty 
to  pnnt  now  without  a  licence,  what  formerly 
could  be  printetl  only  with  one." — And,  in  the 
Information  agaiust  Richard  Nutt,  for  printing 
and  publishing  in  the  Loudon  Evening  Post,  of 
Sept.  10,  1754,  the  |Miper  is  called  a  false, 
wicked,  scandalous,  seditious,  and  malicious, 
libel.  This  inlorniation  was  filed  by  lord 
filansfield  himself  when  he  was  attorney-gene- 
ral And,  in  the  information  against  Dr.  Sheb- 
heare,  tried  by  lord  Mansfield  in  Trinity  term 
1758,  for  publishing  the  Sixth  Letter  to  the  JPeo- 
ple  uf  Bngland ;  that  Utter  is  called  a  false, 
wicked,  scandalous,  &c.  libel.  See  Digest  of 
th«  Law  of  Libels.    Ori^.M 
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man  privately  into  another  man**  shop,  to  sell 
it,  in  order  to  trap  him,  if  hd  has  such  a  thing ; 
that  is  to  be  proved  by  the  defendant  In  thia 
case,  the  defendant  may  call  a  servant  of  his  to 
give  evidence ;  but  they  have  judged  it  wiper 
and  prodenter  not  to  call  him ;  therefore  it 
rests  entirely  upon  this  suggestion. 

Seij.  Glynn,  We  did  not  call  the  servant,  we 
called  Mr.  Miller  the  publisher. 

Lord  Mani/UUL  It  certainljr  rests  sioglr 
upon  the  evidence  of  the  two  witnesses,  with 
regard  to  the  publication  of  this  paper:  if 
you  believe  these  two  witnesses,  you  will  be 
satisfied  as  to  the  fact:  if  you  believe  that 
what  they  have  awom  is  false,  and  not  true, 
you  will  not  be  satisfied. 

As  to  the  sense  pot  on  the  words  by  the  in- 
formation, yon  will  exercise  your  own  jud^ 
ment:  but  this  certainly,  in  point  of  law,  if 
against  the  defendant ;  and,  it  you  are  also  sa- 
tisfied with  the  sense  put  on  the  words  by  tha 
information,  yon  will  find  the  defendant  guilty. 
They  severally  prove  their  being  bought 
there ;  but  if  you  believe  they  were  not 
bought  there,  or  should  not  agree  with  the  in- 
formation, with  regard  to  ihe  sense  there  put 
on  the  words,  in  these  parts  of  the  paner ;  in 
either  of  these  circumstances,  you  will  acquit 
the  defendant ;  and  therefore,  in  order  to  guide 
your  judgment  the  better,  you  will  take  the 
paper  and  the  information  with  you. 

The  trial  was  over  about  twelve.  The  jury 
then  went  out,  and  staid  oat  near  two  hours 
and  a  half.  When  they  returned  into  court, 
Herbert  Mackworth,  esq.  (One  of  the  jury)  said 
to  lord  Mansfield, 

My  lord,  I  am  instructed  to  ask  a  question ; 

Wliether  selling  in  the  shop  by  a  servant,  of 
a  pamphlet,  without  the  knowledge,  privity,  or 
concurrence  of  the  master  in  the  sale,  or  even 
without  a  knowledge  of  the  contents  of  the 
libel  or  pamphlet  so  sold,  be  sufficient  evidence 
to  convict  the  master  ? 

To  which  lord  Mansfield  answered, 

I  have  always  understood,  and  take  it  to  ba 
clearly  settled,  that  evidence  of  a  public  sale, 
or  public  exposal  to  sale,  in  the  shop,  by  the 
servant,  or  any  body  in  the  house  or  shop,  is 
sufficient  evidence  to  convict  the  master  ot  the 
house  or  shop,  though  there  was  no  privity  or 
concurrence  in  him,  unless  he  proves  the  con- 
trary, or  that  there  was  some  trick  or  col- 
lusion. 

The  jury  then  agreed  among  tlieroselves ; 
but  before  the  verdict  was  given,  lord  Mans- 
field desired  the  Attorney  General  and  Mr.  Ser- 
jeant Glynu,  to  attend  and  take  down  bis  opi- 
nion; and  here  he  repeated  as  above  to  the 
jury,  except,  that  instead  of  saying  it  was  suf- 
ficient evidence,  he  said  it  was  prima  facie  en* 
deuce  to  charge  bim,  unless  he  could  shew  it 
was  by  trick  or  collusion,  and  without  his 
knowledge  or  privity ;  and  then  added,  *'  If  I . 
am  wrong,  they  may  mofe  the  Court|  and  tba 
trial  win  be  set  aside." 
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,        Th«  jury  being  now  afj^repd,  the  fbremao, 
Xieonard  Morse;  esq.  said  Guilty. 

Previous  to  the  beginning'  of  the  succeeding 
term,  tbe  defendant  having  had  a  consattatiou 
with  his  counsel,  was  advised  to  move  for  a  new 
trial ;  which  was  accordingly  done  ou  the  27th 
of  June,  upon  the  ground  of  law,  that  the  mas- 
ter is  not  answerable,  in  a  criminal  case,  for  the 
conduct  of  his  servant,  where  his  privity  is  not 
provad  ;  but  the  Court  did  not  think  proper  to 
grant  a  new  trial.* 

The  following  account  of  the  Proceedings 
upon  this  occasion  was  given  in  tbe  liondoo 
Museum  (of  which  N.  B.  Miller  was  the 
printer) : 

June  87. 

This  morning,  about  ten  o'clock,  came  on  to 
be  debated  in  tbe  court  of  King^s-bencb,  West- 
minster, before  lord  chief  justice  Mansfield,  the 
judges  Aston,  Willes,  and  Ashburst,  tbe  argu- 
ments on  the  rule  to  shew  cause,  why  Mr. 
Alroon  should  not  have  a  New  Trial  ? 

Lord  Mansfield  opened  the  cause  by  reciting 
the  principal  circumstances  of  the  late  trial. 
After  which,  the  Solicitor- General,  on  the  part 
of  the  crown,  declared  be  was  amazed  at  any 
hesitation,  after  a  verdict  on  presuQOptive  proof, 
which  amounted  to  a  conclusive  evidence,  as 
the  defendant  had  not  called  any  witnesses  to 
disprove  what  tbe  witnesses  oo  tbe  side  of  the 
plamtiff  had  advanced ;  and  urged,  "  that  Mr. 
Almon  was  both  guilty  of  publication  and  in- 
tentiour-of  publication,*'  be  said,  '*  because  it 
was  sold  publicly  in  his  shop,  and  of  intention, 
because  his  name  appeared  in  the  advertise- 
ment and  title  page,  both  which  circumstances 
strongly  implied  bis  consent."  He  then  en- 
tered into  a  recital  of  the  several  evidences  that 
Jed  to  the  former  verdict,,  and  was  going  on  to 
prove  tbe  iontility  of  a  new  trial,  when  the 
Court  requested  that  the  defendant's  counsel 
might  be  first  b^ard  ;  on  which  Mr.  Serjeant 
Glynn  at  once  entered  into  a  general  review  of 
Ihe  fact. 

He  said,  **  that  the  fact  of  publication  was 
not  sufficiently  proved  ;  that  tbe  evidence  exa- 
mined had  not  swore  to  the  identity  of  the  per- 
son who  sold  the  pamphlet,  who  might  not  be 
]Ur.  Almon's  servant :  and  he  particularly  and 
repeatedly  urged,  that  some  criminal  *  intention' 
was  necessary  to  convict  in  a  cause  of  this  kind ; 
declaring,  he  should  never  be  ashamed  to  as- 
sert this,  as  he  thought  it  highly  becoming  the 
mouth  of  a  good  lawyer,  and  he  conceived  no 
jur^  could  conscientiously  find  any  defendant 
gniltj^,  unless  the  criminal  and  seditious  *  in- 
*  teniioo'  was  fairly  and  demonstratively  prov- 
ed ;  whereas  the  counsel,  on  the  side  of  the 
plaintiff,  had  not  attempted  to  prove  any  of  the 


*  The  real  printers  and  publishers  bemg  tried 
ftt  Guildhall,  each  by  a  jury  of  independent 
citizens  ot  London,  were  all  acquitted. 

Tbe  law  proceedings  attending  thislrial,  cost 
$be  defendunt  ^91.  Oi.  1  Id.    Orig.  £<f. 


criminal  charges  naade  in  the  words  of  tbe  in« 
formation,  which  they  ought  to  hive  done,  as  a 
defendant  is  only  to  controvert  their  evidence, 
and  make  his  own  innocence  appear,  ivot  to 
supply  a  proof  of  his  own  guiU." 

He  observed,  **  that  the  pamphlet  in  ques- 
tion, was  bought  in  the  shop  of  Mr.  Almon, 
without  either  his  privity,  consent  or  concur- 
rencey  that  they  were  sent  there  unknown  to 
hitn,  and  that  as  soon  as  he  knew  them  to  be 
in  his  possession,  he  sent  the  remainder  back 
to  the  publisher;  that  as  to  what  Mr.  Solicitor- 
General  had  observed  in  respect  to  Mr.  Almon's 
name  being  advertised  for  the  sale  of  this 
pamphlet,  or  in  the  title  page,  it  was  no  more 
than  the  known  and  accustomed  usage  of  book- 
sellers to  one  another,  who  frequently,  without 
consulting  the  parties,  as  thinking  it  immate- 
rial, prefixed  the  names  of  those  whose  situa« 
tions  or  characters,  might  most  encourage  the 
sale." 

After  thus  pointing  out  the  course  and  custom 
of  trade,  he  shewed  the  utter  impossibility,  that 
a  bookseller  could  carry  on  his  trade  under  such 
circnmstauces.  He  stated  tbe  peculiar  hard- 
ship of  the  case;  and  said,  that  a  licenser  was 
much  better  for  booksellers,  if  they  are  ren- 
dered thus  liable. 

He  observed,  <<  that  masters,  in  some  cases, 
were  not  bound  for  tbe  errors  of  tlieir  servants, 
particularly  in  matters  of  criminality ;  was  tbe 
case  otherwise,  it  would  be  in  the  power  .of  a 
malicious  servant  to  ruin  his  master. 

*^  But,  suppose,  ray  lords,  (says  theSeijeant) 
the  indictment  was  laid  for  high  treason,  should 
the  bare  evidence  of  this  pamphlet's  being 
bought  in  his  shop,  without  its  ever  being 
proved  he  was  his  servant,  or  with  his  privity 
and  consent ;  must  that  involve  the  master,  so 
as  to  forfeit  bis  life P— sorely  no!  This  would 
be  acting  both  against  reason  and  justice.— 
Where  then  is  the  line  to  be  drawn  P 

**  But,  my  lords,  (continued  the  Serjeant),  1 
believe  it  will  be  found  that  Mr.  Almon  is  only 
convicted  by  eleven  jurymen,  Mr.  Mackworth, 
one  of  the  gentleman,  having  mistaken  vouc 
lordship  (addressing  himself  to  lord  Mansfield) 
on  a  question  he  proposed  to  you,  respecting  the 
master's  being  involved  for  the  act  of  the  ser- 
vant. Mr.  Mackworth,  though  a  gentleman 
extremely  well  acquainted  with  the  general 
principles  of  law,  did  not  precisely  know  from 
your  lordship  but  that  there  was  a  positive  rale, 
INirticulariy  applied  to  booksellers,  which  bound 
them,  in  all  respects,  to  be  answerable  for  what 
was  sold  in  their  shops ;  and,  in  consequence 
of  understanding  your  lordship  so,  I  am  in- 
structed to  say,  and  I  have  an  aflidavit  of  Mr. 
Mack  worth's  to  this  purpose,  that  he  thought 
himself  bound  in  conscience  to  bring  Mr.  Almon 
in  guilty ;  but  if,  my  lord,  he  had  been  inform* 
ed,  that  he  himself  was  the  constitutional  judge 
of  that  matter,  he  declares  he  would  have  ac« 
ouitted  him.  On  these  grounds,  my  lords,  then 
I  am  warranted,  both  in  justice  and  reason,  to 
sue  for  a  new  trinl." 

The  Cottrt  oljected  to  the  reading  the  afi* 
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ilavit ;  judj^  Aston  declaringp,  that  it  wonld  be 
a  precedent  of  a  mont  dangerous  kind,  as  no 
trial  would  ever  have  an  end,  if  the  Court  lis- 
tened to  affidavits  made  byjarjmen  aflter  the 
verdict  given  on  the  trial. 

Mr.  Lee  next  began.  He  did  not  doubt  bot 
Mr.  Mackworth  had  supposed,  that  in  conse- 
quence of  lord  Mansfield's  declaring  the  evi- 
dence, was  prima  facie  evidence,  he  was  oblig- 
ed by  law  to  find  Mr.  Almon  guilty,  as  there 
were  actually  cases  in  the  books  of  former 
tiroes,  where  very  strange  precedents  might  be 
found,  and  immediately  citei]  one  from  Fitz- 
Gibbons,  where  in  a  trial  before  lord  chief  jus- 
tice Wright,  Elizabeth  Nut,  an  old  bed-ridden 
woman,  whose  house  was  a  mile  from  be]r 
shop,  was  convicted  of  publishing  a  libel,  be- 
cause her  servant  bad  accidentally  sold  a  li- 
bellous pamphlet ;  and  this  upon  mere  evidence 
of  its  being  bought  at  her  shop,  [The  same  is 
the  case  in  Barnardiston's  Reports]  and  added 
the  case  of  the  Seven  Bishops  in  the  reign  of 
James  2.  He  then  went  further  into  the  na- 
ture of  the  evidence,  and  asked  the  Court, 
whether  in  a  trial  for  publishing  a  paper  tend- 
ing to  levy  war  upon  the  king,  and  which  came 
under  the  charge  of  high  treason,  such  evi- 
dence would  be  thought  sufficient  to  convict, 
and  take  away  the  defendant's  life?  Havinjf 
pleaded  for  a  considerable  time  with  great  abi- 
lity, he  concluded  bis  speech;  when  Mr..Da- 
venport  got  up,  and  began  with  reciting  the 
question  proposed  by  Mr.  Mackworth,  and  the 
answer  given  by  lord  Mansfield.  He  then 
quoted  two  cases,  one  from  Coke,  and  the  other 
from  Moore,' where  it  is  laid  down  as  a  maxim, 
that  to  render  a  man  guilty  of  publishing  a  li- 
bel, it  must  be  proved,  that  he  published  it 
malo  animo,  with  bad  and  criminal  *  intention :' 
Mr«  Davenport  went  upon  the  same  arguments 
which  the  Serjeant  and  Mr.  Lee  had  gone 
upon. 

The  Solicitor  General  opened  with  declaring, 
that  the  question  Mr.  Mackworth  had  put,  and 
lord  Mausfielit's  answer,  had  not  been  accu- 
rately stated  by  the  counsel  for  the  defendant : 
he  then  read  them,  according  to  his  notes, 
which  he  said  he  had  taken  on  the  trial,  and 
compared  since  with  those  of  several  others, 
and  pariicularly  a  short-hand  writer  present 
the  whole  trial :  he  spoke  for  a  considerable 
time  on  the  nature  of  evidence  in  general ; 
talked  much  on  the  distinction  of  positive,  ocu- 
larly demonstrative,  presumptive,  and  violently 
presumptive,  evidence ;  explained  the  natur(|  of 
prima  facie  evidence;  asserted  that  the  evi- 
dence given  was  prima  facie,  and  sufficient  to 
convict  on,  therefore,  he  could  see  no  reason, 
why  a  new  trial  should  be  granted.— Mr.  Mor- 
ton spoke  next,  and  made  use  of  arguments 
simdar  to  those  used  by  the  Solicitor  General: 
be  said  a  thing  might  he  criminal  to  day,  and 
innocent  to-morrow ;  criminal  in  one  person, 
and  innocent  in  another ;  criminal  in  this  place, 
innocent  in  that ;  and  this  beautiful  string  of 
rhetoric  be  explained,  by  a  very  elegant  simile, 
comparing  libeUoiM  pamphlets  to  squibs  and 


crackers,  and  a  legal  publication  to  a  cartridge 
made  for  the  artillery.  Having  finished  his 
harangue,  Serjeant  Glynn  presumed  he  had  a 
riyht  to  reply  ;  he  declared  he  would  not  de- 
tain the  Court  long,  but  would  confine  his  ob- 
servations in  as  short  a  compass  as  possible : 
he  observed,  that  his  learned  friends,  Mr.  Lee, 
and  Mr.  Davenport,  had  the  misfortune  to 
have  had  their  arguments  unfairly  stated  by 
the  Solicitor  General  and  Mr.  Morion,  and  ex- 

Clained  the  different  manners  in  which  they 
ad  expressed  themselves :  he  then  a^ain  urged 
the  evidence  as  insufficient,  and  declared  thai 
Mr.  Mackworth,  in  his  opinion,  founded  his 
question  on  the  reasons  which  Mr.  Lee  had 
assigned ;  that  Mr.  Mackworth  was  a  gentle* 
man  of  great  natural  talents,  improved  by  i 
very  liberal  education,  but  though  he  might 
know  something  of  the  common  law,  it  must 
be  impossible  for  him  to  be  perfectly  acquainted 
with  the  practice  of  that  court,  as  he  was  not 
bred  to  the  bar ;  that  therefore  he  asked  the 
question  as  a  matter  of  law,  and  by  founding 
bis  verdict  on  the  reply,  he  had  inadvertently 
given  up  his  right  as  a  juryman,  who,  be  re- 
peated, were  the  real  judges  in  these  cases ;  as 
the  Court  very  well  knew,  upon  a  juryman's  ap- 
plying to  the  Court  to  inform  him  what  verdict 
he  ought  to  bring  in,  the  Court  would  not  answer 
him,  as  it  would  t>e  acting  in  an  extrajudicial 
manner,  and  take  the  power  out  of  the  jury- 
man's hands ;  although  they  would  certainly 
give  an  answer  to  any  question  of  law.  He 
again  desired  to  read  the  affidavit,  which  lord 
Mansfield  then  consented  to  his  giving  the  snb* 
stance  of;  Mr.  Mackworth  being  in  court, 
b^ged  to  read  it  himself,  but  the  Court  for- 
bidding it,  as  irregular,  be  put  a  paper  into  the 
Serjeant's  hands,  who  resd  it  to  the  Court: 
this  was  not  the  affidavit,  but  a  paper  contain- 
ing Mr.  Mackworth's  sense  of  bis  lordship's 
answer,  and  which  the  Court  were  of  opiniea 
entirely  confirmed  the  verdict.  Mr.  Hack- 
worth  next,  with  lord  Mansfield's  leave,  ad- 
dressed himself  to  the  Court,  and  gave  bis  opi- 
nion with  regard  to  his  question,  and  the  reply; 
which  he  did  in  so  judicious  and  sensible  a  man- 
ner, as  reflected  great  honour  and  compliment 
00  his  character. 

The  arguments  on  both  sides  being  now  con* 
eluded  (which  took  op  about  three  hours  and  a 
half)  lord  Mansfield  gave  his  opinion  to  the 
following  purport : 

**  I  am  most  exceeding  happy  for  Mr.  Mack- 
worth's  present  declaration  ;  I  understood  his 
question,  as  well  as  be  did  my  reply.     In  re* 

fard  to  what  I  had  then  charged  the  jury  with^ 
was  so  particular  that  1  took  notes  of  it,  not 
long  after  their  going  out ;  and  though  I  can- 
not be  so  particular  in  respect  to  the  very 
words  I  made  use  of,  yet  I  am  clear  as  to  the 
substance.  1  told  them  that  books  sold  in  any 
shop,  or  warehouse,  though  not  immediatelj 
by  the  master,  but  by  his  servant,  or  one  en- 
trusted with  the  sale  of  such  booku/w  prima 
facie  evidence,  and  conclusive  to  all  intent  and 
purpose,  if  not  contradicted  ;  the  question  ask- 
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€d  mc  by  Mr,  Mackworth,  at  I  understood  bim 
then,  anil  1  fiud  J  was  not  mistaken,  was, 
whether  the  evidence  (which  be  believed)  of 
the  |iaiD|»h let's  Ueiiiflr  bou^^ht  in  the  shop  of  Mr. 
Alroon,  cnmioated  him,  Aiuujrh  not  sold  by 
him.  I  answered  him,  **  most  cerUinly;" 
and  I  repeat  it,  that  juries  ar6  only  judges  of 
evidence,  the  inferences  from  points  of  law,  BOt 
properly  coroiuf(  before  them.  This  is  what  I 
never  knew  to  be  disputed ;  and  these  are  my 
reasons  fur  not  thinking  a  second  trial  neces- 
•ary.  However,  I  am  still  open  to  change  my 
opinion  upon  better  information,  though  1  am 
at  present  as  clear  in  it,  as  I  am  io  an  eldest 
ton's  title  for  enjoying  his  father's  estate." 

The  other  three  judges  concurring  in  the 
tame  opiuion,  lord  Mans6eld  forbad  Serjeant 
Glynn  to  move  for  an  arrest  of  judgnaent,  say- 
ing. You  need  not  do  it,  I'll  hear  no  more  ; 
and  his  lordshio  accordingly  ordered  the  rule 
to  be  discharged. 


On  the  28th  of  November  tbe  defendant  was 
brought  up  for  judgment.  Of  the  proceedings 
tipon  that  occasion  the  following  account  was 
published  at  the  time  : 

(From  Lkiyd's  Chronicle,  Nor.  SO,  1770.) 

Substance  of  what  passed  in  Westminster -hall 
yesterday  (Nov.  S8)  when  Mr.  Almon  re« 
ceived  sentence  for  selling  Number  I.  of 
'thf  London  Museum,  containing  Juoius's 
Letter  to  the  K 

About  two  o'clock  Mr.  Almon  was  brought 
into  the  courbof  King's- bench.  Lord  Mansfield 
told  tbe  Court  there  were  six  affidavits  which 
were  strong  in  alienating  [qu.  alleviating]  tbe 
criminality,  and  extenuating  the  degree  of  guilt 
in  the  defeodant ;  and  it  was  necessary  they 
should  be  read  in  open  court  Tbe  two  first 
by  Mr.  Miller,  printer,  deposing  that  be  is  tbe 
printer,  nublisher,and  principal  proprietor  of  the 
LonOon  Museum  ;  that  he  mserted  therein  tbe 
letter  of  Junius,  without  tbe  privity ,  consent  or 
knowledge  of  Mr.  Almon,  or  any  kind  of  com* 
pication  with  bim  ;  that  be  put  Mr.  Almon's 
name  upon  the  blue  cover  of  tbe  work,  in  like 
manner,  without  bis  privity,  consent  or  know- 
ledge ;  that  Mr.  Almon,  as  soon  as  he  disco- 
vered his  name  at  the  foot  of  the  wrapper,  im- 
niediately  sent  Mr.  Miller  a  note,  expressing 
bis  dislike,  and  desiring  that  it  might  not  appear 
there  in  future ;  this  note  was  accidentally  de- 
stroyed^ as  Mr.  Miller  did  not  conceive  it  would 
ever  be  of  cnnsequence  enough  to  be  preserved. 
The  third  affidavit  was  made  by  the  defendant 
himself,  who  declared  that  he  waa  not  at  home 
when  the  London  Museums  came  into  his 
thop ;  that  as  soon  as  be  came  io,  which  was 
in  ihe  at'temoon  of  Jan.  1,  he  observed  bis 
name  at  the  bottom  of  the  cover,  and  imme- 
diately sent  a  note  to  Mr.  Miller,  expressing  hit 
disapprubaiion  of  it ;  and  the  first  time  in  the 
tame  day  that  be  had  leisure,  be  perused  tbe 
monthly. publications,  and  directly  gave  orders 
to  Stop  the  udt  of  tuoh  at  contaued  Juoius's 


letter ;  among  others  was  tbe  London  Museum  ; 
tbe  number  sent  him  by  Mr.  Miller  was  300,^ 
and  about  67  or  68  were  sold  before  be  ordered 
tbe  sale  to  be  stopt ;  the  next  morning  he  or- 
dered what  remained  to  be  carried  up  to  bis 
garret,  and  the  earliest  opportunity  returned 
them  to  Mr.  Miller.  Tbe  fourth  affidavit  was 
the  deposition  of  Mr.  Dilly,  bookseller,  proving, 
that  it  waa  the  customary  practice  of  the  trade 
to  affix,  in  tlie  title  page  of  any  book  or 
pamphlet,  the  names  of  such  booksejfers,  who, 
from  the  conveniency  of  their  situation  or  the 
reputation  of  their  trade,  might  tend  most  to 
encrease  the  sale.  The  fifth  affidavit  was 
made  by  Robert  Morris,  eso.  of  Lincoln's- 
Inn,  barrister,  who  deposed,  that  he  bad  called 
at  Mr.  Almon's  a  day  or  two  after  the  pub- 
lication of  the  London  Museum,  and  asked 
bim  for  it;  but  Mr.  Almon  answered  him  be 
had  it  not;  this  deponent  further  declared, 
that  while  he  was  in  the  shop  a  stranger  also 
came  in  to  buy  one,  but  was  refused  it  in  the 
same  manner;  that  he  had  himself  since 
bought  it  elsewhere,  had  perused  it,  and  con* 
ceived  it  was  no  libel.     The  sixth  affidavit 

was  made  by Adams,  shopman  to  Mr. 

Almon,  who  fully  corroborated  and  strengthened 
what  his  master  had  previously  deposed. 

The  Attorney  General  opened  with  declarinff, 
that  had  not  the  defendant  produced  the  six 
affidavits,  he  should  have  been  extremely  ur- 
gent with  the  Court  for  as  severe  a  punishment 
as  could  be  inflicted,  as  he  considered  the  of- 
fence Mr.  Almon  was  convicted  of,  as  one  of 
the  most  heinous  that  could  possibly  be  ima- 
gined ;  that,  as  far  as  his  ideasv  carried  him, 
a  publisher  was  not  at  all  less  criminal  because 
be  was  not  the  original  publisher ;  in  bis  mind 
he  was  infinitely  more  so ;  the  author,  as  the 
founder  of  the  mischief,  had  the  greatest  guilt ; 
the  person  who  first  printed  it,  without  having 
beard  any  opinion  but  his  own,  was  not  near  so 
criminal  as  be  who,  after  the  general  idea  of 
the  public  was  known  ooncerning  it,  ^ve  it  to 
the  worl<|  a  second,  a  third,  or  a  tenth  tinae ;  all 
that  remained  now  for  him  was  to  point  out 
such  objections  as  arose  in  bis  breast,  tending 
to  leuen  tbe  effect  of  the  affidavits  in  alienat- 
ing the  criminality  of  the  defendant :  he  ob- 
served first,  that  what  Mr.  Miller  had  deposed 
might  have  been  ^iven  as  evidence  on  tbe  trial, 
that  deponent  having  been|then  called,  if  not 
sworn,  but  was  prevented  from  examination 
by  the  counsel  for  Mr.  Almon ;  that  in  that 
case,  be  and  his.  brethren  would  have  been 
affi>rded  an  opportunity  of  cross-examining 
tbe  witnesses,  and  have  pot  such  i|ue8tiooa  to 
them  as  might  have  lessened  tbe  weight  of 
what  they  advanced.  Lord  Mansfield  here  de- 
sired to  set  tbe  Attorney  General  right,  inform- 
ing bim  that  the  affidavits  were  not  now  re- 
ceived as  impeaching  or  invalidating  tbe  re- 
corded verdict ;  if  Uiey  had  been  offered  in 
that  light,  the  Court  couki  not  have  beard 
them ;  that  tbe  counsel  for  tbe  defendant  bad 
wisely  8tbp|>ed  the  evidence  on  their  aide  from 
being  examined,  thereby  pre? oOaig  any  tiling 
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eomioflr  o<^  ^^^  Mi^ht  injare  tbtir  client :  that 
the  affidaf  its  were  now  merely  <o  lenen  aad 
fix  the  degree  of  pooiehaieiiK  tbe  defendant 
merited ;  and,  tbeiefere,  tbe  Attorney  General 
went  opon  wrong  grounds  in  considering  them 
as  evidence  for  Mr.  Aloaon.  The  Attorney 
General  next  urged,  the  want  of  preciseness  in 
the  affidavits,  particalarly  in  that  of  tbe  defen- 
dant, which,  he  said,  did  not  point  out  tbe  dif- 
ference of  tioae  between  bis  sending  tbe  letter 
to  Mr.  Miller,  and  stopping  tbe  sale  of  tbe 
pamphlet,  and  was  curiously  defining  the  in- 
aecuracy,  when  judge  Aston  interrupted  him 
witb  oMenring,  that  that  was  rather  a  nice 
argument ;  that  tbe  Court  understood,  and  he 
dared  say  Hr.  AWnon  meant  it,  in  the  afternoon 
of  the  day  of  the  publication ;  that  if  it  waa  any 
way  equivocal,  tbe  matter  was  direct  peijnry. 
The  Attorney  General  declared,  be  did  not  mean 
by  nice,  or  subtle  arguments,  to  hurt  any  omin, 
but  went  upon  the  honest  grounds  the  affidavit 
afforded;  that  as  it  was  wholly  in  tbe  defen* 
dant*s  power  to  produce  all  he  could  in  favour 
of  himself,  be  only  wondered  be  bad  not  been 
more  full  and  conclusive,  reciting  tbe  tenor  of 
the  affidavit  in  words  rather  more  expressive 
and  concise  than  Almon's:  ho  said,  he  was 
more  parlicolttrly  urgent  upon  tlus  occasion^ 
that  too  great  a  preci^nt  might  not  be  opened 
for  deiinqueotsto  evade  punisbmeat,  by  lessen- 
ing and  impeaching  tbe  vevdict  when  brongbt 
to  receive  judgment,  and  that  it  might  not  be 
laid  down  as  a  rule  of  the  Court,  to  afford  a 
shelter  for  criminalato  escape  under,  upon  a  plea 
of  ignorance,  or  of  a  Ubel  being  sold  inndvet* 
tently  without  the  knowledge  of  the  vender ; 
fLord  Mansfield  informed  nim,  be  need  not 
Ke  under  apprehensions  that  an?  such  wonM  be 
laid  down  by  that  court ;  and  then  asked  tbe 
counsel  for  tbe  crown,  if  Ibey  bad  any  a&- 
daviCs  to  prodnce  on  their  side ;  and  keioff  an- 
swered in  the  negative,  he  iaibrnned  the  Court 
that  be  was  obliged  to  leave  tbem,  but  desh'ed 
tbe  matter  might  p|o  on.]  The  Attorney  G»« 
nera^next  distiegutsfaed  between  a  man's  selling 
a  namublet  as  lon|f'as  be  could  sell,  and  stepping 
while  he  y  tt  bad  it  in  bis  power  to  sell,  eaJling 
Mr.  Almon's  the  middle  degvee  of  guilt,  ML 
yet  aggravatmg,  as  much  as  possiUey  •^j^ 
«trcu»stanoe  tnat  could  tell  agmnst  tiie  da- 
Ibndant,  or  iocreaae  tbe  puniabment.  The 
Solicitor  General  seconded  what  the  Attorney 
General  had  jast  advanced^  observing,  tboSt 
Mr.  Almon's  affidavit  was  very  vague  and  in- 
eondosive ;  that  tbe  Court  slionhl  hwre  been 
Informed  where  Mr.  Almon  was  when  from 
home,  why  be  went  from  home^  wkether  into 
the  conatry,  or  to  what  placc^  the  business  thai 
detained  him,  and  tbe  precise  time  be  staid'; 
that  Mr.  Almon  bad  wrote  to  Miller  about  his 
name,  wbr  he  did  not  also  then  return  the 
boobs  f  '&%  same  cover  in  which  his  name 
was  pwDled,  expressed  the  contents  of  the 
pamphlet,  at  the  head  of*  which  stood  Junius's 
LettertotbeK-*-:  Coold-henotaestbat?  But 
hnsold  67,  and  then  stopped,  when  as  hisaffi- 
dn^  saiit,  lM>looh#oi«rtfie  monthly  pablica- 
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tiops.  It  wu  not  therefore  unknowiagly,  or 
against  Mr.  AIqkmi's  will,  to  sell  what  be  knew 
to  be  a  criminal  paper ;  but  it  was  tbe  fear  of 
punishment  alone  that  imluced  him  to  stop  tbs 
sale ;  Mr.  Almon  had,  on  bis  trial,  been  legally 
convicted  oTselliajir  a  libel  of  the  most  infamous 
kind ;  tbe  affidavits  produced  were  witb  him  of 
no  weight,  they  were  extraneous  to  the  verdict, 
nor  should  they  at  all  affect  tbe  punishment. 
Mr.  Morion  got  up,  as  third  counsel  for  the 
crown,  spoke  a  few  words,  which  scarce  any 
body  beanl,  and  then  sat  down  again ;  when 
Serjeant  Glynn  arose,  and  began  with  observing^ 
that  what  bis  learned  brethren  had  said,  as  to 
tbe  affidavits  now  produced  not  impeaching 
or  lessening  tbe  verdict,  they  were  certainly 
right ;  tbe  verdict  of  a  jury  was  solemn,  and 
ought  to  be  considered  as  a  sacred  finding  ;  ia 
conaeqaeac^  of  the  verdict,  he  was  under  iba 
necessity  of  considering  Mr.  Almon  as  in  soma' 
meaaiire  guilty,  but  it  waa  but  right  tbe  guilt 
abeuM  be  regarded  only  in  ita  just  and  proper 
degree;  Mr.  Almon's,  m  bis  opinion,  waaal^ 
most  merely  nooK&nal,  and  was  indeed,  wiib  all 
due  deierence  to  the  verdict,  next  to  nothing  ; 
tbe  affidavita  were  strong,  and  ought  to  lessea 
the  idea  of  criminality  uifi  verdict  necessarily 
invohred  Ibe  defendant  in ;  the  Attorney  Ge- 
neral miglit  iadecd  have  drawn  them  up  witb 
moreacoumcy ;  Mr.  Almon»  asan  honest  man, 
(a  character  m  whieb  lie  bad  never  been  im- 
peaebed)  bad  only  given  tbe  necesssry  striMig 
iigbts,  wbicb  be  bad  not  done  altogetlier  wiib« 
OMi  the  assistance  of  tbe  Attome^r  Geneial ;  for 
it  waa  in  cooaequenae  ol'  the  objeotieaa  made 
by  that  gentleasan,  when  Mr.  Almon  waa 
brought  up  for  judgment  last  term,  that  tba 
affidavits  bore  their  present  face ;  tbe  beaeb,  as 
well  aadie  bar,  bad  pointed  it  put  as  neeeasaryv 
that  it  sbookl  be  asoertaiaed  when  Mr.  Almon 
atopped  tbe  sale,  how  many  be  sold,  and  when 
they  were  vetorned ;  these  questioas  were  now 
answered ;  that  as  to  tbe  *  Where  waa  be  f 
What  did  be?  and.  When  retaimed  he?'  so 
loudly  and  stoanuooaly  called  for  by  the  learned 
Solicitor  General,  they  weie  not  neceasarv  to  , 
tbe  point,  nor  were  they  before  demanded ;  * 
Mr.  Almon,  of  all  tbe  publishers  of  this  paper, 
many  avowedly  ao,  stood  alone  likely  to  receiva 
puniabment^  and  certainly  with  tbe  slightest 
degree  of  criminality ;  bis  crime  was  merely 
nominal ;  and  his  punishment,  if  any,  should 
be  merely  nominal;  tbe  affidavita  might  be 
called  extraneous  from  tbe  verdict,  but  they 
were,  of  tbe  kind,  of  weight  and  consequence 
soffifiientto  alleviate,  and  almoat  wholly  excuU 
pate  the  defendant.  As  to  talking  of  being 
mdaced  to  do  right  through  fear  of  punish- 
ment, it  was  an  argument  that  might,  with 
equal  propriety,  bis  alledged  against  every 
man,  for  every  good  and  just  action.;  a 
severe  ponisbment  was  never,  under  such  cir« 
cumstances,  infficted  in  that,  or  any  other 
court,  or  legislature ;  he  hoped,  therefore,  thto 
Court  would  property  consider  the  degree  of 
extemiation  enforeed  by  tbe  affidavilSj^  and 
giva  judgmeat  accoedingly. 
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Mr.  Lee  spoke  next  for  th«  defendant;,  be 
obeerved,  that  if  Mr.  Almon's  affidavits  were 
equivocal  or  false,  they  wens  not  only  the 
]^roasest  prejudices,  but  the  grossest  insuhs 
upon  that  court  that  ever  had  been  offered  ; 
but  that  there  did  not  appear  to  him  the  most 
distant  reason  to  doubt  the  validity  or  truth 
'  of  any  of  them ;  the  affidavit  of  Mr.  Morris, 
an  independent  genlleman,  was  the' most  in- < 
controvertible  proof  of  their  beioj:  founded  on 
fact  that  could  possibly  be  produced  ;  and 
that  established,  the  wliole  was  a  strong  alle- 
viation of  the  defendant's  criminality ;  be  de- 
dared  he  was  amazed  to  hear  the  gentlemen 
of  the  other  side  prosecuting  this  affair  with 
•o  much  ardour;  he  imagined  that  Mr.  Al- 
inon  bad  been  all  along  considered  as  scarcely 
at  all  guilty  ;  that  erery  circumstance  told  for 
bim;  and  he  hoped  the  Court  would  be  as 
lenient  as  possible  in  the  punishment 

Judge  Aston  then  began  giving  judgment, 
which  be  prefaced  with  observing,  that  Mr. 
Almon  had  been  found  guilty  of  publishing 
m  most  wicked,  seditious,  and  malignant  libel ; 
a  libel  on  the  person  of  the  king,  a  prince  re- 
markable for  the  exceHency  of  his  public  eon- 
duct,  his  private  and  religious  virtues,  and  his 
steady  attention  to  the  welfare  of  his  people  ; 
•s  admirable  in  himself  as  his  libeller  was  des- 
picable ;  notwithstanding  the  opinion  of  one 
MorriSf  the  defendant  had  been  fully,  fairly 
and  legally  convicted  of  selling,  in  the  London 
Museum,  a  libel  filleil  with  defamation  and  fals- 
hood,  abusive  of  the  sovereign,  and  the  great 
officers  of  state,  charging  both  Houses  of  Par- 
liament with  adopting  arbitrary  measures  to 
the  injury  of  thepubuc,  and,  in  contempt  to 
the  laws,  tending  to  disturb  the  public  peace, 
to  destroy  order,  and  create  anarchy  and  con- 
fusion ;  the  crime  deserved  the  severest  punish- 
ment that  could  possibly  be  inflicted ;  but  the 
king  wanted  not  to  oppress  bis  subjects  with 
Cruelty,  he  meant  only  to  correct  their  ill -sprung 
errors.  The  Court  were  of  opinion  the  affi- 
davits of  Mr.  Miller  and  Mr.  Almon  lessened 
the  guilt  of  the  latter ;  they  did  not  attend  to 
one  of  the  others,  as  they  would  not  pay  any 
regard  to  the  affidavit  of  Morris,  who  could  dc- 
rtare  (tbougbonly  in  a  parenthesis)  that  Junius's 
tetter  was  not  a  libel ;  but  that  the  booksellers 
in  future  times,  might  not  screen  themselves 
by  pleading  ignorance  of  what  they  sold,  it  was 
necessary  to  repeat,  that  the  bare  fact  of  publi- 
cation was  sufficient  conviction.  The  Court 
conceived  that  the  affidavits  were  not  de- 
signedly equivocal ;  if  they  were,  the  defen- 
dant must  know  he  was  guilty  of  perjurT : 
and  notwithstanding  what  had  been  said  by 
gentlemen  of  the  other  side,  judijfe  Aston  de- 
clared he  could  not  help  defending  the  At- 
torney General  for  pushing  his  prayer  for 
judgment  in  this  cause.  Had  he  done  other- 
wise, he  would  have  neglected  the  duties  of 
his  office,  a  matter  he  never  had  yet  been 
guilty  of.  The  sentence  was,  a  fine  of  ten 
marks,  and  to  be  bound  over  to  his  good  be- 
haviour for  two  years,  the  defendant  in  400/. 
%nd  two  sureties  in  SOO/.  each. 


N.  B.  Copies  of  these  affidavits  were  given 
to  the  Solicitor  of  the  Treasury  last  Trinity 
term,  before  the  long  vacation,  and  three  of 
them  bad  been  read  in  court.  AfWr  this 
second  reading  was  finished,  the  counsel  were 
heard,  and  then  Mr.  J.  Aston  read  from  a  paper, 
what  the  Court  thought  good  to  pronounce 
upon  the  matter. 

The  reason  given,  for  throwing  out  of  the 
consideration,  a  material  affidavit  made  by  Mr. 
Morris,  a  witness  totally  disinterested,  is  really 
curious.  He  is  a  young  barrister,  and  sweara 
that  he  bought  J  uniua's  letter,  not  thinking  it  a 
libel.  The  judge  thinks  it  is;  and  the  point 
upon  which  these  two  lawyera  differ^  is  agreed 
unanimously  by  the  whole  Court  to  be  matter 
of  law.  Because,  therefore,  Mr.  Morris  is 
wrong  in  his  legal  notions,  he  is  not  to  be  cre- 
dited as  to  matter  of  tact.  How  this  might 
sound  in  the  four  courts,  I  know  not ;  hut,  in 
my  opinion,  it  will  not  pass  in  Westminster-halt 
for  tair  inference,  good  logic,  or  pure  justice.* 

The  following  account  was  given  in  the 
London  Museum : 

«<  June  90.  This  day,  on  a  motion  made  by 
bis  own  counsel,  Mr.  Almon  appeared  in  the 
court  of  King's-bench  at  Westminster- hall,  a 
little  after  one,  before  lord  chief  justice  Mans- 
field, Mr.  Justice  Willes,and  Mr.  Justice  Ash- 
huret,  to  receive  judgment.  Serjeant  Glynn 
opened  with  explaining  the  nature  of  Mr.  Al- 
mon's  offence ;  and  b^inning  to  touch  on  the 
evidence  that  convicted  him,  lord  Mansfield 
told  him,  that  if  he  had  any  thing  to  say  in 
extenuation  of  Mr.  Almon,  he  had  not  the  least 
objection  to  hear  it,  but  that  he  could  not  allow 
him  to  enter  into  the  evklence.  The  Serjeant 
informed  his  lordship,  that  he  had  much  te 
say  in  extenuation  of  bis  client ;  so  much,  that 
if  he  had  any  guilt  at  all,  it  was  of  the  lightest 
nature.  He  repeated  to  the  Court  the  circum- 
stance of  Mr.  Almonds  having  stopped  the  sale 
of  the  pamphlets  as  soon  as  he  discovered  tbey 
contained  Jnnius's  letter;  that  his  name  was 
inserted  on  the  wrapper  without  his  privity  or 
consent,  and  that  it  was  accidentally  sold,  in 
the  common  courae  of  his  busioess ;.  as  a  proof 
o#^hich,  he  had  very  strong  affidavits  to  pro- 
duce, the  one  Mr.  Almon's  own,  a  second  Mr. 
Miller's,  (the  original  publisher)  a  third  by  Mr. 
Dilly,  a  bookseller  in  the  Poultry,  and  a  fourth 
by  Robert  Morris,  em.  of  Ltncolo's-lnn,  each 
severally  and  essentially  tending  to  dear  Mr. 
Almon  of  any  criminal  intention.  He  said  be 
hoped  the  Court  would  not  think  of  a  severe 
punishment,  as  if  that  was  to  be  the  conse- 
quence of  a  prosecution  and  conviction  of  this 
kind,  when  the  guilt  was  attended  with  such 

*  What  Mr.  Justice  Aston  in  pronouncing 
sentence  said  of  Morrb  (see  the  case  between 
him  and  Miss  Harford,  see  also  the  trial  of  the 
Rev.  Bennett  Allen,  a.  d.  1789 ;  for  the  murder 
of  Mr.  Dnlany)  was  sharply  reprehended  by 
Junins,  and  also  in  "  A  Summary  of  the  Law 
of  libel  in  four  letters  signed  Fbildtuthw^ 
Anglioanus/*  Lett.  4. 
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aUe? iftdn^  oiredntUnees,  the  wxemfi^  the 
trade  of  (mkieiler  woold  be  extrtnely  liazard- 
oiit ;  and  if  more  Iban  a  nominal  puoithment 
was  inflicted,  tbe  beat  advice  he  could  give  tbe 
bookaelleri  and  publisbers  would  be  to  abut  up 
thetr  afaofw*  Lord  Manafield  desiring  the  affi- 
davita  might  be  rradf  tbe  clerk  of  tbe  court 
immediately  read  them. 

Mr.  Aliiion'a  (which  was  firat  read)  de- 
poaed,  that  he  did  not  cause  that  letter  of  Ju* 
aiua  to  be  inserted  in  the  London  Museum. 

Mr.  Miller'a  deposition  was,  that  Mr.  Al- 
moo  bad  no  concern  whatsoever  in  inserting, 
or  causing  to  be  inserted,  that  letter  of  Junius 
in  the  London  Museum :  that  he  put  Mr.  AU 
men's  name  to  the  pamphlet,  aa  a  seller  only, 
because  he  knew  many  people  of  fashion,  and 
numbers  of  the  nobility  resorted  to  his  shop  \ 
and  that  it  is  usual  for  the  booksellers  to  add 
to  their  liooks,  te.  the  names  of  such  other 
booksellers  aa  appear  most  likely  to  sell  them : 
that  he  put  Mr.  Almon'a  name  to  tbe  London 
Museum,  agreeably  to  tbia  custom,  without 
asking  his  teave}  and  that  he  also  sent  the 
books  to  him. 

The  affidavit  of  Mr.  £dward  Dilly  was 
next  read :  he  deposed,  that  the  above  practice 
of  putliog  olher  booksellers'  names  to,  and 
aending  them  books  or  pamphlets  to  sell,  was 
eoramoo  and  usual  in  the  trade. 

Lastly  the  deposition  of  Robert  Morris, 
esq.  waa  read,  which  declared,  that  he  called  a 
lew  days  after  tbe  day  of  publication,  ( which 
was  January  1,)  at  Mr.  Almon'sshop«  in  order 
to  porchaae  one  of  the  numbers  of  the  Museum, 
eoouining  Junius's  letter,  and  that  Mr.  Almon 
said  he  had  it  not. 

Mr.  Seijeaot  Gl^nn  mentioned,  as  a  far- 
ther proof  of  his  client's  innocence,  that  Mr. 
Moma  was  a  friend  of  Mr.  Almon'a,  and  that 
Mr.  Almon  could  not  suppose  a  gentleman  of 
Mr.  Morris's  rank  and  character  came  to  his 
■bop  with  a  desijj^n  to  inform  againa;  him,  hia 
refuaing  to  aell  bim  the  Museum  therefore  was 
a  plain  proof  he  had  returned  them. 

Lord  Mansfield  observed,  that  there  was 
•oroe  defect  in  the  affidaviu,  none  of  them  men- 
tioning the  preciae  time  of  Mr.  Almon's  relum- 
ing the  pamphlets  to  Mr.  Miller,  or  stopping  the 
ante  of  tnem  at  his  shop ;  he  recommended  this 
tberelbre  to  be  supplied,  as  blinking  would 
•oly  create  auspicioo»  and  leave  more  room 
lor  a  suspicion  of  guilt  than  it  was  possible  for 
the  real  truth  to  imply  :  he  declared  he  men^ 
tioned  this  solely  for  the  sake  of  clearing  Mr. 
Almon ;  who  directly  informed  the  Court,  that 
when  the  magaziiies«&e»oam^  into  his  shop, 
be  waa  not  at  home ;  taut  on  his  nrtum,  he, 
from  motives  of  curiosity,  looked  over  each, 
and  ordered  his  servant  not  to  sell  any  which 
conuioed  Junius's  letter  \  and  that  to  the  best 
•f  hia  memocy,  tbe  aaie  of  tbe  London  Mu- 
seum was  stopped  some  time  ou  tbe  first  day 
•f  publication.  Lord  Mansfield  then  recom- 
neuded  to  Seijeaut  Olynn  to  amend  tbe  affi* 
4avits«  and  bring  the  defendant  up  again. 

BiakMdabip  aakid  Un  iolMUWr  €la«ml  if 


there  was  any  proaeeutMu  against  Mr.  Millen 
and  being  anawered  in  tbe  affirmative,  be  aaid 
the  defendant  bad  done  right,  in  not  czamininsf 
Mr.  Miller  upon  his  trial ;  and  then  dedarea 
be  wondered  at  brioging  Mr.  Almon  up  for 
judgment  before  the  other  informationa  were 
tried,  and  advised  it  to  be  postponed,  pending 
the  issue  of  the  intended  prosecutions,  as  no 
man  should  be  punished  farther  than  his  pecu- 
liar degree  of  guilt,  and  some  one  might  be 
found  more  immediately  criminal  than  Mr« 
Almon ;  that  if  the  counsel  for  Mr.  Almon 
chose  it,  tbe  Court  would  not  consider  him  aa 
being  brought  for  judgment  that  day,  but 
would  give  judgment  any  future  time  that  th« 
counsel  on  both  sides  should  appoint. 

Mr.  Lee  also  spoke  for  Mr.  Almon ;  but  at 
no  arguments  were  entered  into,  it  was  not  in 
the  power  of  the  counsel  on  either  side  to  exert 
their  abilities,  exclusive  of  the  opening  speech 
of  Mr.  Serjeant  Glynn,  in  which  all  the  use  of^ 
ability  that  could  be  made  on  such  an  occasion 
waa  exerted  by  the  very  able  Serjeant. 


The  following  is  Burrow's  Report  ooncetiiiDg 
the  application  for  a  New  Trial,  (see  p,  8S9.) 

The  defendant  having  been  cooTicted  of  pub« 
lisbing  a  libel,  (Jutiius's  Letter,}  in  one  of  thu 
roagazioea  called  the  London  Museum ;  which 
was  bought  at  his  shop,  and  even  proleaaed  to 
be  *<  printed  for  bim  ;'' 

His  counsel  moved,  on  f  oeaday  191b  June 
1770,  for  a  new  trial ;  upon  the  foot  of  the  evi- 
dence being  insufficient  to  prove  any  criminal 
intention  in  Mr.  Almon,  or  even  the  least 
knowledge  of  their  being  sold  at  his  shop.  And 
they  bad  affidavits  to  prove,  that  it  was  a  fre* 
queni  practice  in  the  trade,  for  one  publisher  to 
put  another  publisher's  name  to  a  pamphlet,  aa 

Erinted  for  that  other,  when  in  fact  it  was  pub- 
shed  for  himself.  That  this  was  the  faet  in  the 
f present  case ;  Mr.  Miller  being  the  real  pub* 
isher  of  this  Museum,  but  having  advertised  it 
and  published  it,  as  printed  for  Mr.  AlmoOp 
without  consulting  Mr.  Almon,  or  having  hia 
consent  or  approbatiou.  That,  on  the  contraryp 
as  aoon  as  he  saw  his  name  put  to  it  aa  being 

Rrinted  for  bim,  he  immediately  sent  a  note  to 
Ir.  Miller,  expressing  his  disapprobation  and 
dissatisfaction.  That  he  himself  had  no  con- 
cern whatever  in  this  London  Museum.  That 
he  was  not  at  heme  when  they  were  aent  to  bit 
shop.  That  the  whole  number  sent  to  his  shop 
waa  300.  That  about  67  of  Uiem  bad  been  sold 
there,  by  a  boy  in  the  shop,  but  without  Mr.' 
Almeo's  own  knowledge^  privity,  or  approba- 
tion. That  aa  aoon  as  be  discovered  it,  be  stopt 
the  sale,  ordered  the  remainder  to  be  carried  up 
into  hia  garret,  and  took  the  first  opportunity 
to  return  them  to  Mr.  Miller.  That  it  was  not 
proved,  that  the  person  who  aold  them  Fas  Mr« 
Almon'a  servant,  or  employed  by  him ;  or  that 
Mr.  Almon  waa  at  all  pnvy  to  the  sale.  [Clu« 
Miis  arf  aeiido,  and  not  in  affidavit  F] 

On  Wednesday  S7th  June  1770,  it  came  on 
again  \  fmd|  vi^j/mX  Glynn  argiied  that  tb« 
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proof  agfainst  Mr.  Almon  appeared  therefore  to 
be  defective ;  there  waa  ootbing  to  ooDatitote 
erimiDality,  or  indaoe  puoishment. 

That  after  the  jury  had  been  oat  about  two 
hoore,  one  of  them  (nr.  Itackworth)  proposed 
a  doubt  "  whether  the  bare  proof  of  the  sale  in 
Mr.  Almon's  shop,  without  any  proof  of  pririty, 
knowledgfe,  consent,  approbation,  or  maluiani" 
mu9,  in  Mr.  Almon  himself,  was  anfficicut  in 
law  to  convict  him  criminally  of  pubKshin^  a 
Mbel." 

Mr.  Mackworth  understood  hts  lordship's 
•nfwer  to  this  doubt  to  be  this—**  That  this 
waa  conclusive  evidence."  Otherwise,  Mr. 
Mackworth  waa  convinced  in  his  own  mind, 
that  t)ie  defendant  ought  not  to  be  found  guilty, 
upon  this  evidence ;  nor  would  hehavelbnnd 
htm  guilty.  He  certainly  gave  his  verdict  under 
a  mistake.  If  he  bad  apprehended  that  the 
jury  were  at  Kberty  to  exercise  their  own  judg- 
ment, he  would  have  acquitted  the  defend- 
ant The  Serjeant  prayed  that  Mr.  Mack- 
worth's  affidavit  might  be  read. 

Lord  Mamfield'-^o^  know,  it  can't  be  read. 

Mr.  Joatioe  AiUm — A  jur^num'a  affidavit 
with  regard  to  hia  aentittents  m  point  of  law, 
at  the  trial,  ought  not  to  be  admitted  ;  what- 
ever may  be  the  case  of  hia  affidavit  tending  to 
rectify  a  mistake  in  fact. 

Lord  M&nsfitldf  in  reporting  the  evidence, 
■aid  he  had  told  the  jury  that  there  was  evi- 
dence of  the  publication,  if  they  believed  the 
witoesses.  And  he  said,  he  had  directeil  them, 
(n»  be  alwaya  had  done,  and  as  he  took  the  law 
to  bt,)  that  if  they  were  not  satisfied  that  the 
blanka  were  filled  up  in  the  information,  in  the 
true  aense  and  meaning  of  the  writer,  they 
oa|rhtto  acquit  the  defendant :  and  that  the 
epithets  used  in  the  information  were  inferences 
of  law,  drawn  from  the  paper  itself;  and  not 
facta  to  be  proved. 

The  Court  were  of  opinion,  that  none  of  the 
natters  urged  on  behalf  of  the  defendant,  nor 
all  of  them  added  together,  were  reasons  for 
.  granting  a  new  trial ;  whatever  weight  they 
might  have  in  extenuation  of  hia  offence,  and  in 
consequence  lessening  his  punishment.  For, 
they  were  exceedingly  clear  and  nnanimooa 
in  opinion,  that  thia  pamphlet  being  bought 
in  the  ahop  of  a  common  known  bookseller  and 
|iubliaher,  importing  by  its  title-paffe  to  be 
printed  for  him',  is  a  suflioitot  prmifaeU  evi- 
aence  of  its  being  publiahed  by  him :  not  indeed 
conclusive,  because  he  might  have  contradict- 
ed it,  if  the  ftcta  would  have  borne  it,  by  con* 
trarr  evidence.  But  aa  be  did  not  oflhr  any 
eviffenoe  to  repel  it,  it  must  (if  believed  to  be 
true)  stand  good  till  answered,  and  be  consider- 
ed as  conclusive  till  contradicted. 

Lord  Manafield  said  and  repeated,  that  Mr. 
Mackworth  had  understood  him  perfectly 
right :  imd  he  waa  very  glad  to  find  that  there 
waa  no  doubt  of  what  he  bad<  said.  The  aub- 
vtanoe  of  it  waa,  that  in  point  of  l^w,  the  buy- 
ing Ule  pamphlet  in  the  public  open  ahop  of  a 
known  profeased  bookseUer  and  publisher  of 
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primA  facie  w  evidence  of  a  poUieati^  ky  tfa« 
master  himself :  but  that  it  la  liable  to  be  com- 
tradicted,  where  the  fact  will  bear  it,  by  coa- 
trary  evidence  tending  to  excalpate  tlie  mas* 
tar,  and  to  ahew  that  he  waa  net  privy  nor  aa- 
seoting  to  it,  nor  encouraging  it.  That  tbia 
being  prtaid  facie  evidence  of  a  poblication  by 
the  master  himself,  it  staada  good  till  anawered 
by  him :  and  if  not  answered  at  all,  it  thereby 
beoaraea  condasive  ao  far  is  to  be  sufficient  ta 
convict  him.  That  proof  of  a  public  expoaing 
to  aale  and  aellieg,  at  hia  ahop,  by  hw  aervant, 
waa  primA  facie  aufficient ;  and  maat  stand  till 
contradicted  or  explained  or  exculpated  bv 
some  other  evidence ;  and  if  not  eeatradicteo, 
explained,  or  exculpated,  woakl  be  in  point  of 
evidence  sufficient  or  tantomauut^to  ooaclnaiva. 
Mr.  Mackworth'a  doubt  seemed  to  be,  **  wbe* 
ther  the  evidence  waa  sufficient  te  coaviet  iba 
defendant  in  caae  he  believed  it  to  be  true.'* 
And  in  tbia  sense  I  answered  it.  frimAfudt^ 
'tis  good ;  and  remaina  ao,  till  anawercd.  If  ia 
ia  bdieved,  and  remains  unaaswered,  it  becoaiea 
conclusive.  If  it  be  sufficient  in  point  of  law, 
and  the  juryman  believes  it,  he  is  boand  in  cob«- 
acienoe  lo  give  his  verdict  according  to  it. 

In  practice,  in  experience,  in  hiatory,  in  tha 
memory  of  all  persons  living,  this  is  (I  beliere) 
the  first  time  that  it  waa  eyer  doubled  ««thal 
thia  ia  good  evidence  against  a  b«iokaeller  or 
publisher  of  pamphlett."  The  conatant  prac- 
tice is,  to  read  the  libel,  as  soon  aa  ever  it  baa 
been  proved  to  be  bodght  at  the  defendant'* 
ahop.  Tbia  practice  shews  that  it  ia  eoaaidercd 
aa  already  proved  upon  the  defendant :  far,  it 
could  not  be  read  against  him,  before  it  bad 
been  proved  upon  him. 

If  I  am  misteken,  I  am  entirdy  open  to 
alter  my  opinion,  upon  being  convinced  that  it 
ia  a  wrong  one :  but,  at  present,  I  take  tbia 
point  to  Im  aa  much  established,  aa  thai  an 
eMest  son  is,  (in  general)  heir  ta  hia  father. 
And  being  evidence  pnaid^ia,  it  atands,  (if  bOi* 
Keved)  tiH  contrary  proof  n  brooght  to  repel  it. 

Mr.  Juatiee  Atton  laid  down  thesame  maxim, 
aa  being  fully  and  clearly  eatablished,  '« that 
tbia  prm6 facte  evidence  (if  believed)  ia  bindiag' 
till  contrary  evidence  be  produced."  Being 
bouffht  in  a  bookseller's  shop,  of  a  peraoli  act* 
ing  m  it  aa  his  servant,  is  such  primi  facie  evi- 
d^ce  of  ita  being  published  by  the  bookarUer 
himself:  he  haa  the  profito  of  the  ahop,  and  ia 
answerable  for  the  consequences.  And  here  ia 
a  corroborating  circumstance ;  namely,  that  i^ 
professes  to  be  printed  for  him.  It  ia  aa  atroojg 
aoaaeaacoukloeput  The  M^le  in  his  shop  ia 
suflkienl^y  proved :  and  be  ia  aaawerable  for 
what  is  done  in  his  shop.  And  here  is  na  sorf 
af  proof  produced  in  conlradictioB  or  exculpa- 
tion. Tbia  primA  facie  evideace,  not  anawered, 
in  sufficient  to  ground  a  verdict  apoa:  and 
there  appeara  no  reaaon  fiir  graating  a  aevr 
trial.  If  be  had  a  aufficient  exenae,  he  migh* 
have  abewn  and  proved  it.  But  he  haa  net  at* 
tempted  to  prove  exculpation  or  excuse:  tbara* 
fore  the  andencc  of  fats  pubKaUag  what  waa 
thai  boaght  ia  hiaakop  maat  MBd  mi  thacan- 


Digitized  by 


Googl( 


«W] 


Sart^s  Cue. 


ttvf  •ppttti.  Tb«re  may  indeed  beeinMiiD- 
eUooee  of  ezlenaatioo,  or  even  of  exeolpetioo } 
•od  if  it  were  a  sorf  rise  upon  bim,  the  court 
ivoold  have  rej^rd  to  such  drcnmatanoei,  at 
Jar  ae.  Ibev  merited  their  regard :  but  here  vaa 
BO  kind  or  proof,  of  any  eucn  sort. 

Ue  eited  Harris's  Case,  \anUy  v.  7,  p.  945]; 
bez  V,  StrahsD,  Hil.  3  G.  1.  and  Rex  v.  Elia. 
3iatt,  Hil.  9  6.  8,  Fits-Oibbon.  47. 

Mr.  Just.  WiUiu  was  also  of  opinion  that 
there  was  no  foundation  for  the  motion  for  a 
new  trial ;  and  that,  upon  all  the  circnoiatanoes 
«f  this  case,  Mr.  Aknon  was  answerable  as 
publisher  of  the  libel.  He  is  a  common  known 
Bookseller  and  publisher ;  and  it  imports,  upon 
the  face  of  it,  to  be  printed  for  htm ;  and  it  was 
bought  in  his  shop.  This  is  sufficient/) rasid 
/mtm  evidence  of  bis  privity  :  and  no  contrary 
evidence  was  produced  by  him.  It  was  liabM 
to  be  refuted  or  explaiued :  but  as  it  never  was, 
fiorany  excuse  shewn,  it  stands  good  to  oonvjci 


.  Mr.Jnst  JtAAart^  entirely  concurred  with 
his  lordship  and  the  rest  of  his  brethren,  in  the 
doctrine  they  had  laid  down ;  and  in  hoUJiDg 
that  there  was  not  suy  fonndatkm  for  granting 
«  new  trial:  and  he  particularly  expressed  bis 
approbation  of  lord  Mansield's  answer  to  Mr. 
Kackwortfa,  the  juryman. 

The  Court  therefore  unanimovsly  discharged 
the  rule  to  shew  cause  why  there  should  not  be 
A  new  trials 

The  defendant's  counsel  declined  making 
any  ufteof  the  liberty  which  had  been  reserved 
to  them,  of  moving  in  arrest  of  judgment. 


The  foltowing  article  appeared  in  the  Lon- 
don Museum  for  December  1770 : 

As  the  conversation  of  the  public  will  very 
soon  turn  upon  the  Attomey^CfeneraPs  assum- 
ed power  to  file  informations  against  Whom, 
and  for  what  be  pleases ;  you  cannot  do  better, 
at  this  time,  than  print  the  following  Case  and 
Argument  of  Mr.  Barbery,*  which  is  very  lit- 
tle Imown,  even  among  the  lawyers. 

Hoc.  9,  1733.  Mr.  Earberv  was  seized  by  a 
warrant  from  the.  duke  of  Newcasile,  under 
pretence  of  being  author  of  the  Royal  Oak 
Journals.  He  was  carried  before  Cbarlce  de 
la  Fay e,  under-eecretary,  and  ordered  to  give, 
baiL  After  having  been  put  to  a  great  deal  of 
trouble  and  expeuce,  (not  much  unlike  the  late 
trial  of  Mr.  Almoo)  and  not  being  able  to  ob- 
tain a  fair  trial,  be  determined  to  move  the 
Couift  of  King'a-bencb  for  the  discbarge  of 
his  bail,  on  the  ISth  of  February  1737.  He 
applied  to  several  counsel  to  open  bis  cause, 
bat  they  unanimously  refused  to  do  it,  alleg- 
ing«  that  it  would  be  ridiculous  to  move  against 
the  course  of  the  Court,  which  course  was,  that 

*  See  vol.  19,  pp.  1016.  lOao :  Burrow'a  re- 
port  of  tha  casa  has  not,  1  apprehcndi  baen  pub- 
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the  king  had  a  prerogative  to  call  on  a  trial 
upon  an  information  at  nis  own  pleasure. 

This  was  the  judgment  of  the  court  of  King's- 
bench,  about  four  years  since,  when  Mr.  Joce* 
lyn  moved  the  Court,  that  Mr.  Barbery  miffht 
he  either  tried  or  discharged ;  at  which  moUon 
lord  Hardwicke  sat  as  lord  chief  justice. 

When  the  Attorney  General  came  into  tha 
court,  he  exhibited  Mr.  Barbery's  notice  to 
the  Court. 

The  Court  called  for  Mr.  Barbery's  counsel  % 
Mr.  Barbery  said,  be  had  appliecl  to  conned, 
but  could  get  none.  He  prayed  therefore  the 
Court  that  he  might  be  heard  in  person  ;  wbidi 
the  Court,  with  great  indulgence  and  lenity, 
granted.    Tbe  followiog  argument  ensued : 

Mr.  Barbery,  Sir,  1  have  heard  much  thia 
day  from  tbe  gentlemen  learned  in  tbe  law, 
on  my  right  hand,  about  the  course  of  tha 
Court.  I  am  very  confident  there  are  no  Ci« 
ceros  there,  though  there  is  a  KosciUs  here. 
I  would  not  be  understood  to  make  the  least 
reflection  upon  the  honour  and  dignity  of  tha 
Court,  yet  I  must  allege,  that  the  course  of 
the  Court  cannot  be  against  the  fundamental 
laws  and  liberties  of  tbe  Boglish  nation.  There 
are  three  things  betbre  this  Court  to  consider 
upon.  First,  The  discharge  from  all  prosecu- 
tions in  this  cause.  Secondly,  The  discharge 
/of  the  bail.  Thirdly,  What  you  design  to  do 
with  me.  If  you  commit  me,  it  follows,  from 
this  pretended  course  of  the  Court,  that  a 

Erince,  when  he  prosecutes  upon  informatiooa, 
as  a  power  of  perpetual  imprisonment,  with- 
out a  trial. 

Mr.  Just«  Ptfge.  Sir,  you  may  walk  abavl 
wherever  you  please,  we  don't  detain  you. 

Earbery,  Sir,  if  my  bail  surrender  me  up, 
how  can  I  walk  about?  It  was  tbe  opinion  of 
tbe  lord  chief  justice  Hardwicke,  that  tha 
prince  had  a  prerogative  to  suspend  a  trial  dur- 
ing pleasure.  Prerogative,  they  say,  is  abova 
law ;  granting  that,  it  must  nevertheless  ha 
coeval  with  law.  I  can  easily  prove  informa- 
tions, as  to  their  origin,  to  be  against  law. 
Where  then  did  this  prerogative  be^inP  firaoa 
whence  could  that  possibly  take  its  nse  ?  Pra- 
rogative  is  very  terrible.  This  is  more  fright- 
ful to  me  than  all  the  rest ;  as  it  has  taken 
such  room  in  ^our  bench,  we  cannot  be  too 
zealous  to  tear  it  op  by  the  roots,  and  cast  it 
awsy.    If  the  Court  will  give  me  leave,  I  shall 

froceed  to  shew  the  illegality  of  informations, 
know  they  are  rooted  in  your  bench,  and 
have  bad  so  much  time  to  grow,  that  I  cannot 
presume  to  pluck  tbem  up,  and  I  know  yoa 
will  not  part  with  them ;  nevertheless,  though 
they  are  established  by  custom,  they  may  hava 
had  a  very  wicked  rise.  It  is  againttt  the  scope 
of  Magna  Charta,  and  of  all  our  laws  of  li- 
berty ;  nay,  and  all  the  designs  of  our  an- 
cestors, that  a  prince  should  prosecute  a  aub- 
ject  afier  a  dvil  manner  for  criminal  actions; 
for  informations  are  dedarations  at  the  king'a 
suit.  Tbe  99th*  chapter  of  Magna  Cbarto  ia 
the  foundation  of  our  liberties;  the  tamoua 
explanatory  statute,  i%  Ed.  d|  c.  3,  makea  tha 


Digitized  by 


Googl( 


fiSS] 


10  GEORGE  III. 


Trial  tfJohn  Atmon  /— 


LB5tt 


f9t1i  cfatpter  plain  and  clear.  Tfae  worda  aie, 
•*  No  man  shall  be  pnt  to  answer  without  pre- 
■entment  before  jasticea,  or  matter  of  record, 
tjf  by  due  process  and  writ  original  ;'*  and  that 
net  is  well  Known  to  alt  of  yon. 

Mr.  Just.  Page.  Writ  oriKJnal  I  (he  seemed 
sUrtled)  1  will  not  suffer  mformationa  to  be 
disputed  here. 

JEarbtry.  I  only  desire  to  obserre/tiiat  mfbr- 
matiooa  ar^  no  process,  for,  if  the  Court  gi? ea 
leare,  it  will  appear  by  mine,  in  my  bosomy 
that  the  attorney  prays  process. 

Mr.  Jost.  Page.  Hare  you  got  any  affidarit 
that  yon  e?er  demanded  a  trial  ? 

Earbety.  Mr.  Jocelyn  moved  for  me,  when 
*  lord  chief  justice  Hard  wicke  gave  that  optpion 
of  the  king's  prerogative,  and  for  that  reason 
i  am  detained  here  still.  I  have  had  numerous 
notices  of  trial ;  it  appears  by  the  affidavits 
how  I  have  been  harassed ;  I  rode  all  night 
from  the  city  of  Bath  to  London,  in  cold  frosty 
weather,  that  almost  perished  my  limbs ;  my 
lodgings  were  watched,  to  know  whether  I 
was  come  |iome  or  not,  in  hopes  to  surprise 
me  with  a  verdict,  without  a  defence.  When 
1  came  to  Guildhall,  nobody  appeared  :  1 
tnoved  the  lord  chief  justice  Hardwicke  to 
have  a  proclamation  made  for  me  to  come  in, 
or  a  Ne  Recipiatur  eptered  to  exclude  them : 
he  promised  it  should  ba  dona,  but  it  was  not 
done.  On  the  second  day,  it  was  said  by  one 
in  court,  whose  name  1  forbear  to  mention, 
that  I  had  no  notice  of  trial  at  all,  though  I 
bad  an  affidavit  of  notice  in  my  pocket. 

If  we  proceed  to  consider  the  nature  of  the 
informations,  if  the  Court  will  permit  them  to 
be  read,  there  is  not  the  least  face  of  a  libel  in 
either.  Particularly  the  first  is  so  far  from 
having  the  face  of  a  defamatory  libel,  that  it  ib 
a  panegyric. 

Mr.  Just.  Page.  We  cannot  permit  that :  as 
you  huve  pleaded,  the  merita  must  be  left  to 
m  jury ;  we  cannot  have  the  informations  read 
now. 

Earhery.  li  thejr  had  lieen  read  before, 
which  my  counsel  insisted  upon,  these  absur- 
dities coutd  not  have  happened.  The  Court 
would  have  rejected  them  as  frivolous ;  there 
was  indeed,  one  reason,  why  the  reading  waa 
opposed,  viz.  the  framers  were  ashamed  they 
jshould  come  to  light. 

Mr.  Just.  Page.  1  remember  the  motion  to 
have  the  informations  read  very  well. 

Earbfiry.  By  this  method  of  not  having  the 
informations  read,  the  machinery  is  carried  on 
by  the  derk  and  Mr.  Attorney,  to  impose  what 
they  please  for  a  libel,  and  make  tjie  Court  give 
a  sanction  to  it,  wlio  are  kept  out  of  the  secret. 
I  know  a  great  man,  who  told  me,  after  perusing 
the  copies  of  the  informations,  that  be  could 
not  conceive,  if  he  had  not  seen  thein>thatsuch 
•tuff  should  be  composed. 

Mr.  Just.  Probyn.  Do  you  assert,  and  will 
you  stand  by  it,  if  called  in  question,  that  the 
ford  chief  justice  Hard^ricke  said,  the  king  had 
a  prerogative  to  defer  trials  upon  informations 


Barherv.  I  will  insist  iTpoB  it,  that  be  safaf, 
that  the  Court  had  no  power  to  diaeharge,  nor 
anypower  at  any  time  to  bring  on  a  trial. 

Mr.  Just.  Pd^e.  Look  you  there,  now  bo 
laHa  back  again.  We  have  an  ondoobted  right, 
if  applied  to,'  upon  delay  of  trial,  to  order  a 
trial :  Mr.  Attorney,  will  you  try  the  causp 
nextterm? 

Attwney  General.  To  tell  you  the  truth, 
we  deaigned  to  have  tried  it  this  term,  bat  we 
just  wanted  a  little  evidence,  which  we  abaft 
prepare  against  next  term.  [Note,  they  hsTO 
bad  time  from  Michaelmas  term  1733,  to  thia 
present  term,  1737-8.] 

Earhery.  Sir,  I  do  not  acknowledge  that  I 
ought  to  be  tried  at  all ;  I  more  for  a  dit- 
charge. 

Mr.  Just.  Pdgre.  Do  yon  see  now,  before  jfoa 
wanted  atrial,  now  you  would  have  no  trial. 

Earbery.  Sir,  1  move  for  a  discbaige,  if  I 
4»n't  have  that,  I  deaire  my  recognisance  nay 
be  withdrawn. 

Mr.  Juat.  Page.  No,  that  cannot  be  done. 

Then  Mr.  Attorney  broke  in  with  a  cause  of 
the*Kittg  against  Slo^,  and  the  ^gumenl 
ended- 

The  Argument  intended  for  the  Court  of 
Riog'a-Bench,  Feb.  13,  1737,  by  Mr. 
Earbery,  concerning  Informations. 

*  As  Mr.  Earbery  found  the  oourae  of  the 
Court  a  very  formidable  objection  in  hia  way, 
he  was  obliged  to  change  bis  mietbod,*  and  to 
begin  with  that. 

The  following  arguments  were  what  he  nror 
posed  to  use,  if  he  had  not  been  interrppted  by 
the  Coiirt 

My  lord  (  njr'first  proposition  is,  that  infor- 
mations are  against  law. 

I  oontfne  myself  here  to  inforroatiooa  at  the 
king's  auit  merely,  when  a  bill  is  drawn  up  by 
the  Aitomey  General,  and  found  by  himaeir, 
for  an  injury  concerning  which  a  grand  jury 
ought  to  enquire. 

These  injuries  are  supposed  to  j^ve  the  king 
a  right  to  damages,  which  are  given  partly  in 
fine,  and  the  reat  in  corporal  punishment. 

An  information  therefore  is  a  declaration  at 
the  king's  suit,  aud  is  prosecuting  the  sulgeel 
after  a  civH  manner  for  criminal  actions. 

This  is  contrary  to  the  scope  of  all  oar  laws 
of  liberty  ;  to  the  whole  view  of  our  aocMers  ^ 
to  the  sense  of  the  fi9ih  chapter  of  Ma^a 
Cfaarta,  and  the  explanatory  statutes  which 
were  calculated  to  confine  ^&  thcae  matters  ts 
.  grand  iuries. 

If  the  crown  is  allowed  to  engross  common 
injuries,  it  may  with  greater  reason  take  in 
treason  and  felony;  for  the  king  receives 
greater  damages  by  them  than  by  comoion 
misdemeanours. 

Our  lawa  of  libeKy  are  express.  That  thn 
croWn  shall  not  go  upon  any  actions  that  afiect 
the  liberty,  possessions,  or  corporal  ease  of  the 
defendant.  The  words  of  the  99th  chapter  of 
Magna  Charu  are,  <  nuUus  liber  J^oms  «§» 
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«ieCyr,'  «MI  be  taikM,  *  antimprisoiietor/  or  { 
'Be  tiDpriMiiedy  *  eat  dieneieiar  de  libem  tene- 
«iento  sue,*  or  here  bis  freehold  taken  from 
iiiiDy  *  Tel  de  liberie  coDSBetadinibiu,'  oor  bis 
fights  end  pririleges,  '  eat  evoiet,'  nor  shell 
he  be  benisbed,  <  eet  atlegel«r,'  or  out-lewed, 

*  eat  elio  modo  destruatur/  or  by  eny  other 
oeens  deefioUshed,^  oec  super  enm  ibimus  eat 
roittemos*'  (The  lord  chief  justice  Coke's  ez- 
pleoetwo  is,  we  wiH  neither  proceed  opon  him 
*oorem  nobis,'  in  the  King's-bench,  nor  by 
commission;)  nor  will  we  go,  or  send  npon 
him, '  nisi  perlegelejodiciara  parium  saorom,' 
tinless  it  be  by  the  lew  ful  judgment  of  bis  peers, 

*  eat  per  legem  terrss,'  or  by  the  lew  of  ihe 
■lend.  S8  Ed.  1.  Year  lordship  may  please 
to  obserre,  that  ell  the  penalties  then  in  being, 
mne  here  mentioned,  ee  the  known  roles  of  law. 

Bnt  lest  any  dispute  should  erise,  what  was 
meant  by  '  lex  terrs  et  legale  judicium  parium 
•oonim,'  we  bare  the  explanatory  statute, 
'49  Ed.  3,  c.  3,  which  makes  the  whole  as  dear 
as  the  son  at  noon-day. 

-  No  man  shall  be  put  to  answer  without  pre- 
eentment  before  justices  or  matter  of  record,  or 
hy  doe  process  and  writ  original. 

Now,  my  lord,  ihe  course  of  the  Court  is. 
That  if  a  person  is  upon  his  recognizance,  end 
chained  with  an  information,  he  shall  be  put 
Co  answer  instantaneously,  without  presentment 
-by  justices,  without  metter  of  record,  without 
-process,  end  without  writ  original. 

That  an  mformation  is  no  process  is  plain, 
from  the  common  fbrm  of  concluding,  praying 
process  of  the  Court,  as  mine  runs(  "Whereupon 
the  said  Attorney  General  of  our  now  said  lord 
the  king,  prays  the  conftidesation  of  the  Court 
In  the  premises,  and  that  due  process  of  law 
Iwoe  egainst  him  the  said  Matthias  Earbery." 

If  we  look  farther  backwards  to  the  preamble 
vf  this  set,  we  shall  find  it  was  leyelled  to  ex- 
dode  informations,  or  proceedings  equally  as 
bed.    The  words  are, 

"  At  the  request  of  the  Commons,  by  their 
petition  put  forth,  in  this  psrliament,  to  eschew  , 
the  mischief  and  damage  done  to  divers  of  his 
Commons  by  faise  accusers,  which  oftentimes 
bare  made  their  accusations  more  for  revenge, 
end  singular  benefit,  than  for  the  profit  of  the 
Icing,  or  of  his  people,  which  accused  persons 
sometimes  have  been  taken,  and  sometimes 
eaoeed  to  come  before  the  king's  council,  by 
writ  or  otherwise,  upon  grievous  pains  against 
Ihe  law,  it  is  accorded,  for  the  good  governsuce 
of  the  Commons,  that  no  man  be  put  to  an- 
swer, &c." 

We  must  observe  this  method  is  said  ori- 
ginally to  be  egainst  law,  that  Magna  Charta 
wareiaded,  that  this  act  was  contrived  to  give 
it  new  vigour  by  those  restriogent  lines  which 
bound  up  all  ita  bleeding  wounds. 

1  observe,  my  loni,  that  this,  and  several 
other  acts  were  pointed^gainst  bringing  people 
to  answer  by  suggestion,  which  is  only  another 
word  for  information.  I  do  not  imagine  at  that 
time  of*  day,  when  the  acta  were  fresh,  and  in 
Ibinr  full  Ti^ur,  that  any  minister  of  a  prince 
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wonld  prefbr  a  taggestion  to  the  King*s-beocb, 
That  C/ourt  ever  acted  by  the  known  maxims  of 
common  law,  by  rales,  certainty  and  oaths: 
the  method  then  was,  to  send  ministerial  par- 
suivanto  to  snstch  the  obnoxious  man  away^ 
and  to  convey  him  by  back  stairs  up  to  the 
privy  council.  The  grievous  pains  mentioned 
m  the  act,  I  sup|iose,  were  the  motherly  ad- 
monitions  of  the  rack,  that  engine  of  tyranny, 
still  to  be  seen,  though  not  us^  amongst  ns. 

Bat  as  of\en  as  the  Commons  met,  snd  fonnd 
oat  these  secret  practices,  so  often  wera  they 
blasted  by  these  memorable  acta  of  our  eon- 
stitution. 

If  we  view  the  preamble  of  our  modern  in- 
formations, my  lord,  we  shall  find  they  differ 
not  in  the  least  from  suggestion.    Thus, 

'*  Be  it  remembered,  that  sir  Philip  Yorke, 
knt.  Attorney  General  of  our  sovereign  lord  the 
kin^,  who  for  our  said  lord  the  king,  in  his  be- 
half, prosecutes  in  bis  proper  person,  cemee 
here  inio  the  court  of  our  said  lord  the  king, 
before  the  king  himself  inM.Westminster,  &c. 
and  for  our  said  lord  the  k*iiig  gives  the  Court 
here  to  understand  and  be  informed,  &c." 

1  think  this  very  information  is  no  more 
than  a  soggestron  of  a  minister  of  the  king, 
not  supponed  even  by  oath.  If  Mr.  Attor- 
ney's word  is  so  strong,  so -magical  as  to  render 
his  single  faith  the  sirongest  testimony,  I  think 
we  may  submit  to  a  bow-string. 

I  shall  now,  my  lord,  intn^uce  another  act 
previous  to  this,  whieb  blasts  at  once  the  root, 
the  branches  and  the  blossoms  of  informations, 
at  one  puff.    This  act  was  95  Ed.  3,  c.  4. 

«<  Whereas  it  is  contained  in  the  great  fran- 
chises of  Msgoa  Charta  of  England,  that  none 
shsit  be  imprisoned,  or  put  out  of  bis  freehold, 
nor  of  his  franchises,  nor  free  customs,  unleae 
it  be  by  law,  it  is  accorded  and  assented,  and 
established,  that  from  henceforth  none  shall 
be  taken  by  petition,  or  suggestion  made  to  our 
lord  the  king,  or  to  his  council,  ualess  it  be 
npon  indictment,  or  presentment  of  his  good 
and  lawful  people  of  the  same  neighbourhood : 
and  where  such  deeds  be  done,  in  due  manner, 
or  by  process  msde." 

When  we  contpare  this  act  with  the  Attor- 
ney-General's coming  before  the  king  in  West- 
minster, with  his  information  in  his  hand,  my 
lord,  he  stares  the  act  full  in  the  face. 

I  could  proceed  to  the  other  explanatory 
statutes,  all  to  the  ssme  purpose,  particularly 
ISEtl.  3,  c.  3;  S8Ed.  3,  c.  3. 

In  the  face  of  all  these  acts,  we  find  only  the 
bare  suggestion  olf^  attorney -general  stand 
instead  of  a  process,  and  instead  of  that  cer- 
tainty the  defendant  has  an  undoubted  right  to, 
as  our  ancient  courto  of  judicature  always  re« 
quire.  In  these  acta,  certainty  is  pfwvided  for, 
before  the  defendant  is  brought  to  a  trial,  bv  a 
bill  found  by  a  grand  jury.  By  the  mo<tam 
practice  the  subject  comes  to  no  certainty,  no 
evidence  till  he  comes  to  a  trial.  I  desire  yonr 
lordship  to  observe,  that  very  near  five  yean 
have  passed  since  I  pleaded^  and  am  arrived  el^ 
no  certainty  yet. 
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Tbe  rwMB  appean  rmry  pkuo  tawt  wlij  t 
MrMWW  was  fo  ▼ebeoMoUj  inBiated  upoa  by 
oar  MGWlora :  it  wm  Uctuse  it  iw uad  from 
coorts  of  jtt$tioe  iipoo  eridcaoe,  iiidepoiideDtly 
^  minigtcfa  of  atato. 

But,  »y  lor4.  tbo  detedaot  fioda  do  prooeaa 
now  tin  ho  ia  attmiDooodby  tbe  Court  to  ploa^J, 
if  that  caq  ho  called  a  aammooa.  He  ia  obltyod 
to  anawor  by  boto^  demanded  to  appear  before 
any  aammoBa  ia  aent  out :  how  different  ia  thia 
fioiii  the  nafcoreof  a  prooeaa?  It  ia  only  a  ynm- 
ttkona  to  plead  to  the  auggeation  of  an  attomev- 
goneral.  The  charge  doea  not  come  frooa  too 
conrty  and  from  eridence,  bnt  from  a  charge 
foreign  to  the  court,  without  any  evidence  at 
all. 

A  proceaa  ia  always  attended  with  a  certain 
charge  espreasetl  in  tbe  body  thereof;  an  at- 
tachment runa  thua,  '  Altachiatur  pro  con« 
*  toroptu.'  I  hay e  aeon  one  thua,  *  Altachiatur 
f  pro  contompto,',  commonly  called  a  forgery : 
but  a  aummooa  to.,  attend  an  attorney- general'a 
auggeation,  aa  a  bill,  ia  aetting  aside  the  whole 
intent  and  scope  W  thoao  acta  our  wise  fore- 
fathers made,  to  fence  ua  from  the  power  of 
the  crown. 

But  aa  we  aee,  my  lord,  theae  practicea  (ao 
opposite  to  Magna  gbarta,  and  tbe  explanatory 
etattttes)  ri? etted  hj  cuaiom  in  this  court,  1 
•ball  beg  leare  to  aay  aomething  to  that  part ; 
only  1  abail  previoijuily  premiae,  that  the  fre-- 
^uent  atatutea,  all  to  the  same  purpoae,  crowded 
together  In  Ed.  Sd's  reij^ni  were  owing  to  the 
encroachments  of  tbe  prify  council,  who  were 
continually  breaking  in  upon  thoae  sacred  laws, 
by  bringing  subjects  before  thero,.^nd  playing 
a  thousand  tyrannical  tricks,  in  the  wildneaa  of 
their  power.  The  wakeful  Commons  drove 
the  sea  back,  and  mended  the  breaches  made 
«pon  ua  bv  those  inundations:  whereas  we 
were  all  aate  in  tbe  king'a  courts,  which  mored 
with  gravity,  by  legal  precedents  in  the  stepa 
of  law. 

From  whence  did  informationa  inainuate  into 
your  bench  P 

Tbe  first  formal  act  of  our  constitution, 
which  favoured  the  proceedinga  of  the  council, 
waa  made  SI  Han.  6,  quoted  by  air  Edward 
Coke,  title  Star  Chamber. 

Thia  does  indeed  give  a  power  to  the  coun- 
cil, Tery  inconsistent  with  these  acts.  See  the 
Soil,  31  H.  e,  c.  3.  But  if  we  consider  this 
was  passed  in  very  troublesome  times,  after  the 
civil  wars,  which  were  just  skinned  over,  and 
Hen.  0,  waa. in  effect  depoaed,  and  the  duke  of 
York,  under  tbe  title  of  Protector,  governed 
every  thing,  no  great  stress  can  be  laid  upon 
this  act;  and,  aa  it  stands,  it  waa  only  tem« 
porary,  to  continue  for  aeven  yeara. 

It  aeems  calculated  tp  aerve  the  ends  of  the 
duke,  to  bring  his  enemies  into  his  power ;  for 
it  is  ainted  chiefly  at  the  nobiKty  and  great 
peers,  of  tbe  realm :  but  if  we  view  ao  eatcep- 
tion  towards  the  latter  end,  omitted  by  sir  Ed- 
ward Coke,  we  shall  find,  that  though  the 
council  had  a  power  to  call  tbem  by  sugges- 
tion, they  were  remitted  to  be  triad  iotha  cona* 
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OMMTta,  aocordiog  to  the  eldkir.  TUaio 
BO  proof  that  infbraaatiooa  were  by  that  act  w- 
troduoed  into  your  beneb,  oor  aay  new  foroM 
alk>wed.  loformatiena,  aa  air  Francie  Wio- 
nington  observes  in  Prynoe's  case,  9  WilL  Sc 
liary,  were  intredooad  in  Henry  7tb'a  reigo. 
Thia  geotlemao  undertook  to  shake  informa- 
tiona by  a  very  learned  argument,  to  which  I 
think  be  had  not  very  learned  anawera. 

Permit  me  then,  my  tord,  to  oiake  a  few  eb- 
aervationa  upon  that  reiga. 

We  have  got  the  evkleneea  of  air  Edward 
Coke  aod  the  lord  Bacon— fVe  have  got  tbe 
Courtaof  Aaaize  which  banged  Empaon  and 
Dudley,  that  no  reign  waa  ao  tyrannical  oinoe 
the  Conquest  to  the  subject:  there  were  two 
acts  then  passed,  that  finished  our  slavery; 
the  one  waa  the  act  of  Star  Chamber;  the 
other  was  to  empower  justices  of  the  peace, 
acting  only  by  commiaaion  from  the  crown,  to 
inquire  without  grand  juriea ;  a  third  act  was 
paaaed  to  aecure  the  oontriver'a  brains  from  be- 
ing knocked  out  bv  the  people. 

Aa  to  the  firat,  there  does  not,  in  the  pream- 
ble, appear  the  leaat  reaaou  to  conclude,  that 
the  king  could  proceed  to  iofbrmatioos  by  bia 
attorney,  without  a  grand  jury.*  Thewerda 
are, 

"  By  unlawful  roaintenaoce,  giving  of 
liveriea,  aignaand  tokens,  and  retain&n  by  in- 
dentarea,  promiaea,  oatha^  writings,  or  othep- 
wiae ;  embraoeriea  of  his  subjects^  untrue  de- 
meai^oga  of  aberiffs  in  making  pauela,  and 
other  untrue  returna,  by  taking  of  money,  by 
injuriea,  by  great  riots,  snd  unlawful  aaaam- 
bliea,  &c.  and  for  the  punishing  of  theae  incon- 
veniences little  or  nothing  may  be  found  by  en- 
quiry," &c.  The  court  of  btar-chamber  wee 
erected  upon  a  supposed  defect  io  grand  juries^ 
to  find  out  Crimea  by  bill  and  evidence. 

Surely  if  the  king  could  then  proceed  by  io* 
formation,  it  must  havtf  had  a  place  in  the  pr^ 
amble.  Your  lordship  may  aee  through  the 
nuask.  TIte  parliament  could  have  no  notice 
of  previoua  informationa  io  the  King's-bencb, 
when  they  passed' this  act. 

I  desire  to  observe  to  your  lordship,  that  in- 
formationa in  the  King's* bepch  differ  widely 
from  tbe  Star-chamber  onea.  Tbe  judges  who 
sat  there  were  the  greatest  officers  m  the  kins^ 
doro,  and  the  churchmen  of  the  first  rank. 
When  a  hill  was  brought  by  the  Attorney,  it 
was  read,  and  tbe  persons  were  summoned  ia 
to  answer ;  nor  was  tbe  bill  found  before  a  full 
examination  was  token.  What  I  have  said  be- 
fore, my  lord,  shews  that  in  j^oor  bench  the 
defendant,  if  he  ia  upon  recognisance,  anawera 
inHanttTf  nor  dees  your  bench  take  aay 
eogniaanoe  of  the  informalion  before  tbo  de- 
fendant comes  to  bia  trial. 

I  ahall  proceed  new  to  tbe  aecond  act,  wono 
than  tbe  first:  bear  my.  k>rd  chief  justice 
Coke  ;f  **  Against  this  antient  aod  fundanaeiital 

•  3  Hen.  7,  c.  1, 

t  Coke  s  Inst.  p.  6t,  XI  Hen.  7,  e»  S. 
B^ealed  I  Hen.  8»  e.  6. 
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law  (M ttgim  ClilHp,  flap.  M)  and  in  tiie  ftoe 
tberaof,  1  fiad  aa  act  of  parliaaMat  Ma^»  thai 
aa  well  jualicci  of  ainza  as  joatieea  af  Ilia 
peace  (withoal  aoy  fiadiag  or  prtteaAmtat  by 
Ibe  verdiei  of  twelf  a  man)  upon  bare  iufarna- 
tioa  for  the  king  before  Ihem  mb^  tbeuld 
bare  full  power  and  authority,  by  their  difcre- 
tioo,  to  bear  and  delennine  all  offeaote  aad 
comenipte  eonnutted  or  done,  by  aay  peiaon 
or  perraoe,  against  the  larmy  ordiaaDce*  end  ef* 
feet  of  any  statute  made,  and  aal  repealed,  &c. 
By  colour  of  which  aot,  sfaaluof  tbia  fonda- 
mental  law,  it  is  not  credible  what  horrid  op- 
pressions sod  exactions,  to  the  undoioff  inftnite 
Bumbera  of  people,  were  oommitted  by  sir 
Richard  fimpsou,  kat.  sad  Edmuiid  Dudley, 
being  justices  of  peace  throughoot  all  £ug* 
land ;  and  vpon  this  n^inst  sad  imarious  act 
(as  commonly  m  like  cases  it  falletb  out)  a 
B.ew  ofiice  was  erected,  and  tbcr  made  them- 
aelr^s  masters  of  the  king's  forwitares." 

Let  us  hesr  the  lord  Vemhuo. 

**  lliey  did  not  insist  upon  justice ;  indict- 
nents  were  become  burtheosome  and  uaneoss* 
aary  reoard|s.  They  sent  forth  their  wanantB 
to  take  men,  and  wHbont  crowdiag  Westmin* 
ater-Rall,  would  conrena  them  to  their  awa 
hooses,  and  withoot  juries  dalermine  upea 
their  estates  and  fortnnes." 

it  is  not  doubled  but  that  they  extende4tbeir 
infant  jurisdiction  beyond  the  wnils  of  the  act, 
for,  as  the  lord  Verulam  farther  iays,  *^  Tbey 
used  to  charge  the  subjects'  lands  with  false 
tenures  in  capiUf  by  finding  false  offices,  re- 
fusing to  admit  men  to  trwrersa  those  false 
ofices  by  law.  If  aay  were  ouUawedy  the  law 
was  straiaed  to  its  rigour,  to  amount  to  the  for* 
feituraof  ^dssnd  lands.'* 

Afler  this  terrible  preamble,  in  which  we  find 
inlormations  solemnly  coodeaaned  by  the  two 
greatest  Iswyers  in  England,  I  am  now  coma 
10  the  osigm  of  them  in  your  bench. 

In  the  report  of  theoommitleeof  the  Honae 
af  CoonaMNis  appointed  to  riew  the  Cottoaian 
library,  and  other  rcooids  in.  thia  kingdom, 
Jan.  1733,  I  find  the  report  of  tha  ooroaer  in 
the  Crown-office,  WiUiam  Bellacav,  whose 
iolereat  it  was  to  stand  tooth  and  naiTby  iafor* 
matiotts,  they  being  the  source  of  tha  greatest 

Coi*  his  weakh :  ha  sayo^  tha  early  reaords 
I  1  Ed.  9.  If  so,  we  may  sas^y  cgvpect 
to  find  the  aotiqoi^  of  infbrmatioas,  beoause 
be  says  the  bag  rolls  oonlaiB  an  abstract  of 
•vei^  prosecatic oby  indictment, anpcaJ, infor- 
mation, &c.  Hesays,  with  ragariL to  indbsma* 
tions,  tbey  were  rery  frequent  in  Haary  7th| 
aad  Ifteory  8th's  time,  and  long  befora» 

As  to  their  beiag  in  Henry  7th's  time,  1  be* 
liare  bfm^but  that  there  were  any  befiira  I  oaa* 
Bat  beliere,  because  I'  am  rery  well  assured  of 
the  contrary ;  it  look»  moreorer  aery  sospioionai 
that  the  gentlenmn  ahoald  begin  at  tha  middle 
af  bis  antiquity. 

1  can  easily  account  how  informationa  eauM 
into  the  KingVbench  in  Henry  ?(h's  reign. 
Tha  act  Bboi«  meationed  ^ves  pow«r  to  coorts 
ttf  Mriae^  la  anqain  withMt  giwid  juiiia; 
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the  eantt  of  KingVbench,  beiag  a  oobH  tf 
Oyer  and  Terminer  to  Middlesex*  it  was  in^ 
chided  in  the  act.  Sir  Fraacis  Winningtoa 
datea  informations  no  higher,  nor  b  there  the 
least  shadow  of  proof  they  were  ever  heard  af 
before. 

Thus,  my  lard,  we  are  sufliciently  dear  aa 
to  tha  origia  of  your  informations.  I  shall 
next  pursue  them  to  their  present  growth. 

Sir  Fraada  Winningtou  obeerves,  that  hi 
RasUl's  and  Coke's  Entries,  there  are  no  infor- 
mationa, but  only  upon  penal  statutes ;  aad  m 
Rastal,  says  he,  there  is  hardly  one  infprma^ 
lion.  See  Prynne's  Case,  Modern  R^orts,  p. 
5.* 

Thus  informations,  in  the  manner  I  stated 
ihesft  before,  slept,  after  tha  repeal  of  the  act 
(1  Hen*  8,  c.  6,)  to  the  5  Car.  1.  I  suppose  tha 
case  waa  tbua :  [See  the  Case,  vol.  8,  p.  398.] 

HoJIia,  EUiot,  and  some  others,  had  beaa 
very  troublesome  in  the  House  of  Commoas. 
The  clamour  being  against  the  severity  of  tha 
Star  Chamber,  a  lawyer  finding  these  prece* 
deats  of  informations  in  Henry  7th's  reigB» 
maatioBed  siaee  in  Mr.  BeUamy't  Beport,  a 
prosecation  waa  formed  by  way  of  informatiiMi 
in  the  King'S'bencb.  Thia  was  th<t  first  link, 
aad  a  pretty  bng  one,  from  Henry  7  to  Cbarka 
1.  After  tnis,  as  sir  Fraacis  Wianiagton  ol^ 
serves,  they  slept  to  king  Charlea  3.  "  After 
which  (saya  he)  they  were  sometimes  made 
use  of,  but  very  rarely  neither."  He  says 
moreover,  he  remembers  very  well,  lord  chief 
justice  Hale  often  said,  **  That  if  ever  infor- 
mations came  into  dispute,  they  couM  not 
stand,  but  must  necessarily  fall  to  the  ground.** 
He  says  moreover,  ^  informations  at.  mat  were 
never  questioned,  because  they  were  so  very 
rsre,  but  of  late  times  they  have  been  mora 
frequent  than  ever."  Sir  William  Williams  re- 
plied in  a  very  weak  manner ;  Dolben  and 
Hok  were  judges,  yet  none  touched  apoa  in- 
fbroNitioBS,  asatated  before*  I  conclude,  that 
informationa  merely  at  tha  king's  suit,  for 
natters  concerning  whieh  a  grand  jury  may 
enquire,  are  directly  contrary  to  the  scope  of 
Maffua  Charta,  and  all  our  fimdanenul  laws 
of  liberty. 

I  observci  my  lord,  that  Magna  Charta,  aad  • 
all  these  lawaof  liberty  were  coafirmad,  IS  Wi||. 
5v  c.  3,  whieh  makea  them  laws,  ^  aoas,  as 
they  ware  before^  in  the  Fatitioa  of  Bight;  avd 
that  no-  prescrii^on  can  deprive  us  of  the  ha- 
nefilof  them,  even  though  an  ant  of  parliameat 
could  be  produced  before  that  eonfiraiatioB. 

Thost  my  loid,  I  have  traoad  informationa  f» 
their  sniing-hesd,  and  a  very  dirty,  niuddy 
aptingit  is;  sur  Francis  Winningtou  haaiA- 
IbrBiad  as,  how  they  awariBed  after  the  Beva- 
lutkm.  Since  I  ceine  to  act  a  publia  part  aa  a 
writer,  iadactments  for  UbeU  haaeeatirely  oeaf- 
edh     I  can  remember  none  after  one  ag^inet 

i^rr'^ri^^^mm^^^'m^mwmmmm  niwi^>i.iwii>    i  ■!■■    ■■■  ■■■  ^ 

•  Tha  9ep0rt  is  m  6  Mod. 4M.  Seeaba, 
Holt»a6a.    Seaabo  Ite  «w  AbrahMB*  Cwb. 
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nyseir,  nineteen  years  ago;  so  tb«t  by  ^WftM 
and  informatioos  the  dominions  of  grand  jnriea 
are  so  narrowed,  tliat  they  bear  the  same  pro- 
portion as  Portugal  does  to  Spain ;  one  slip  of 
knd  is  Britannia's  jointure.  My  lord  chief, 
chief  justice  Holt  said,  informations  were  com- 
mon law,  that  is,  the  custom  of  your  court  is 
common  law.  I  f  that  sort  of  common  law  can 
prescribe  to  Magna  Charta,  and  all  our  statutes 
of  liberty ;  if  the  sutifgestion  of  the  plaintiff 
against  the  def«>ndant  is  absolute  proof,  my 
lord,  I  will  go  to  Constantinople,  and  kiss  the 
grand  seignior's  patent  for  a  bow-striuff. 

in  the  case  of  Kendal  and  Roe,*  the  same 
lord  chief  justice  said,  the  secretary  of  state's 
power  to  commit  was  common  law.  1  hare 
neard  it  likewise  said,  that  the  practice  of  45 
years  is  above  Magna  Charta,  and  an  hundred 
acts  of  parliament.  1  am  confident  your  lord- 
ship abhors  this  doctrine.  Common  law,  at 
this  rate,  is  more  tyrannical  than  all  our  kings 
atnce  William  the  Conqueror  breathed  his  last. 

My  lord,  I  have  felt  in  my  own  person  the 
power  of  informations.  I  was  bound  over  to 
answer  to  one,  and  to  good  behaviour  six  yeara 
fin  the  last  reign,  and  five  in  this.  I  am  told, 
the  scheme  is  to  keep  me  under  these  circom- 
atances  during  this  reign.  1  hope  this  day, 
from  the  candour  and  justice  of  yonr  lordship, 
better  things ;  that  you  will  lift  up  Britannia's 
drooping  bead,  and  tell  her,  Magna  Charta 
flhall  live. 


The  preceding  article  I  take  to  relate  to  the 
following  Case,  which  is  extracted  from  Bar- 
nardiston's  Reports,  vol.  S,  pp.  393,  346. 

'*TaB  KiMo  AMD  Dr.  Earbery, 

•«  Trin.  Term,  6  G.  2, 17^3. 

<*  The  defendant  had  given  notice  to  the  At- 
torney General,  that  he  should  move  the  Court, 
that  bis  recognizance  should  be  taken  off  the 
file  and  discharged,  for  ceruin  errors  appearing 
.  upon  the  face  of  it.  He  said  he  had  been  taken 
up  by  a  warrant  from  one  of  the  secretaries  of 
fltate,  signed  De  la  Faye;  and  he  conceived 
that  this  warrant  ought  to  have  been  signed 
with  the  name  of  the  secretary  of  state  himself, 
and  not  with  the  name  of  one  who  was  but  an 
officer  under  him.  When  he  was  brought  be- 
fore the  secretary  of  state  upon  this  warrant, 
the  secretary  of  state  committed  him;  and 
aince  a  private  justice  of  peace  has  taken 
upon  himself  to  bail  him,  requiring  him  to  enter 
into  this  reco^mzance.  No  man,  he  submitted 
it,  has  authority  to  bail  another,  unless  he  is 
equal  to  the  person  committing.  A  justice  of 
peace  is  an  officer  inferior  to  a  secretary  of 
attte;  and  therefore  he  conceived  that  this  re- 
cognizance must  be  illegal.  He  observed  far- 
ther, that  the  terms  of  this  recognizance  are, 
that  be  shall  keep  the  peace ;  and  likewise  that 

•  b^shall  appear  in  the  court  of  King's-bench,  to 

•  |m#wer  suck  matters  as  shall  be  objected  against 


f  Sea  f  ol.  1%,  p,  un. 


him.  He  did  agree  that  a  justice  of  peaee  bar 
authority  to  bind  oyer  to  the  sessions;  but  tbir 
was  thr  first  time  tnat  he  ever  heard  that  they^ 
had  authority  ta  bind  over  to  this  court.  Andt 
to  ahew  that  they  could  not  have  such  an  au- 
thority, he  appealed  to  the  statute  of  \%  £dw^ 
3 ;  37  £dw.  3,  18;  49  £dw.  3  ;  and  1  &  ^ 
Phil.  Ik  JlHu.  He  took  notice  farther,  that  be 
bad  entered  mto  this  reeognizance  ao  long  ago 
as  Mich,  term  last;  and  no  iofi>rmation  ba» 
been  filed  aeainst  him,  nor  has  he  had  one  atn- 
gie  charge  during  all  this  time.  The  Court 
said  that  they  Mieved  it  was  usual  for  the 
secretariea  of  state  not  to  sigu  these  warrants 
themselves.  To  the  second  ebjectian  they 
could  not  enquire  into  it  upon  this  motion;  be- 
cause the  notice  is,  that  the  Court  will  be  moved 
to  discharge  the  recognizance,  for  errors  ap^ 
peariag  open  the  face  of  it.  To  the  third  theyi 
saki,  these  recognizances  are  very  frequent  in 
this  court ;  and  therefore  they  shoold  certainly 
not  order  the  present  one  to  be  takeii*  off  the 
file  upon  motion.  If  the  recognizance  is  iHe^ 
gal,  tne  defendant  has  hie  remedy  another  wa^ i 
To  the  last  objectron,  they  dkl  agree  that  if 
there  had  been  a  year  passed  from  the  time 
that  this  recognizance  was  given,  and  ne  pro- 
secution against  the  defendant,  he  would  have 
been  intitled  .to  be  discharged.  But  till  theB^ 
by  the  rules  of  the  court,  he  cannot;  aecord^ 
ingly  the  motiou  was  refused.'' 

»  Mich.  1  Geo.  Sf,  1753. 

"  Mr.  JosKng  moved,  that  a  eertaio  reeog'-^ 
nizance,  by  which  the  defendant  was  bound  to 
appear  in  this  court,  might  be  taken  off  the  file  ^ 
that  so  much  of  a  rule  of  this  court,  as  related 
to  the  delendaot's  appearing  to  this  recogni- 
zance,  might  be  discharged ;  that  the  defen«' 
dant's  papers,  seized  by  virtue  of  a  warrant 
from  one  of  the  secretaries  of  state,  might  be 
restored  to  him ;  and  that  a  satisfaction  might 
be  awarded  to  him  for  the  imprisonment  be 
suffered  under  this  warranto  He  took  notice 
that  some  time  before  the  beginning  of  last 
Michaelmas  term  a  warrant  was  issued  forthr. 
in  the  name  of  the  duke  of  Newcastle^  one  of 
the  secretaries  of  state;  which  was  directed  te 
two  of  the  king's  messengers,  requiring  themt 
taking  a  constable  to  their  assistance,  to  make 
diligent  search  in  the  house  of  the  defendant^ 
the  author  of  a  treasonable  paper,  intitled  *  The 
Royal  Oak  Journal,'  for  all  papers  of  wbaft 
kind  soever,  in  his  custody,  and  to  bring  tbe 
said  defendant  with  the  said  papem  before  bim.^ 
The  messengers,  without  taking  a  constable  t» 
their  assistance,  entered  into  the  defendant'a 
house,  seized  bis  papers,  and  brought  them^ 
together  with  the  defendant,  before  Mr.  I>e  1» 
Faye,  who  was  the  duke  of  Newcastle's  secre* 
lary,-  and  a  justice  of  ipeaoe.  No  one  wie 
examined  by  Mr.  De  la  Faye,  to  prove  the  de« 
fendant  to  be  tbe  author  of  this  paper ;  nor  did 
the  defendant  oonfoss  it.  However,  Mr.  De  bf 
Faye  told  the  defendant  he  must  commit  biui^ 
if  ha  did  Boi  catac  into  atraoogoHanv^  ii^  Umit. 
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I  of  lOd/.  fritfi  two  8o(RcU»Dt  baif,  cmjfli- 
ti«ned  for  hw  apfveara/tce  in  the  court  of  Iilng'»- 
beneli  the  ftrist  day  of  last  Michtfeltina^term, 
and  not  df»|mrl  ttie  court  willwirt  Hcerrsi*.  To 
ftvoid  bein^  connmitted,  the  defendant  with  two 
sufficient  bail  eoteretl  into  8uch  rpco^ni^ince ; 
and  the  recognizanee  was  signed  '  Ch.  lie  la 
Faye.'  Tlie  defendant  appeared  in  the  co»jrt 
of  Ki »<;'«•  bench  on  the  first  and  hst  day  Of  last 
Michaelmas  term,  and  on  the  first  and  last  day 
of  the  three  following  terms;  but  on  the  last 
day  of  Trinity  term  last,  as  soon  as  he  had 
iROYed  to  have  his' ap[»earance  recorded,  he 
prayed  to  be  di<<char(red.  U|n)n  this  the  Altor- 
ney-General  exhibite<i  two  informations  n^ainst 
him  in  open  court,  and  moved  that  lie  nii<;ht 
be  charijvd  with  them,  Mr.  Maslcnnnn  uc- 
cordin;;ly  demanded  of  the  defendant,  whether 
he  appeared  iti  them.  The  defendant  diil  not 
by  any  of>en  act  either  assent  or  disKent  to  the 
tjnestion  demanded  of  him ;  hot  insisteil,  that 
the  recofi^iiisance  by  which  he  was  bound  over 
to  this  court,  was  iliet^ai,  and  that  he  ouglit  to 
be  discharged  from  it.  Th6  Conrt  told  trim 
I  hat  they  could  not  discharge  his  recognizance. 
Upon  that  he  went  oofof conrt,  and  the  officer 
recorded  his  appearance  to  the  iiifoimaiions. 
This  Mr.  Joslingsaid  was  the  state  of  the  fact ; 
and  upon  this  state  of  it  he  apprehended  that 
bis  motion  was  regular.  He  said  he  should 
not  contend  but  it  haa  been  resolved,  that  a  se- 
cretary of  8tate*s  warrant  to  seize  a  person 
Kuspected  of  treasonable  practices,  was  legal. 
But  this  resolution  was  but  a  late  one,  fonnded 
only  upon  precedents,  and  not  one  ancient  re- 
ftoltition  in  the  books  to  justify  it.  However  it 
never  was  yet  resolved,  that  a  secretary  of  state 
could  grant  a  warrant  to  seize  a  person's  papers, 
and  it  manifestly  is  against  the  rights  and  li- 
berties of  the  sabject.  As  the  warrant  itsetf 
was  illegal,  so  was  the  execution  of  it  likewise. 
For  it  was  done  without  the  assistance  of  a 
constable,  and  the  defendant  not  brought  be- 
fore the  secretary  of  state  himself,  as  the  war- 
rant directed,  but  a  secretary  under  him.  He 
then  objected  to  the  recognizance  ;  he  said  he 
should  not  contend  but  there  were  precedents 
to  justify  a  justice  of  peace  in  binding  a  man 
over  to  this  court :  but  there  was  not  one 
resolution  in  the  hooks  ancient  or  modern  to 
justify  such  a  practice.  A  jusiico  of  jieace 
has  a  jurisdiction  whiph  is  confined  within  the 
bounds  of  bis  county.  And  it  would  be  a  matter 
very  inconvenient  to  the  subject,  if  it  should 
once  be  settle^l  for  law,  that  a  justice  of  peace 
in  Cumberland  might  bind  a  man  over  to  this 
court  sitting  at  Westminster.  The  manner  of 
takinp^  the  present  recognizance  was  illegal 
too,  m  as  much  as  there  was  the  oath  of  no 
one,  nor  the  confession  of  the  party,  at  the 
time  it  was  required  of  him.  The  lorm  of  it 
is  likewise  bad  ;  for  the  defendant  is  bound 
over  to  appear  at  the  court  of  King'ei*l>ench  at 
Westminster  ;  whereas  the  stile  of  this  court 
i»  *  coram  rege  ubicunque  ;*  it  is  not  inserted 
ID  the  recognizance  for  what  cause  he  is  to  ap- 
pear ;  the  reeognizaoce  is  signed  loo,  Cb.  de 
VOL.  XX. 
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la  Faye  ;  so  that  the  Chrrstian  nnmc  of  de  la 
Fay«  is  imperfectly  set  oat ;  and  it  no  where 
apireara  rn  the  recognizance,  tliat  he  was  a 
justice  of  peace.  -  Mr.  Josling  then  spolte  to 
the  appearance  of  tlie  defendant ;  and  stro- 
mitted  in  the  first  place,  that  the  defendant  in 
fact  did  not  appear  to  these  informations  ;  and 
m  the  next  place  that  he  legally  conld  not.  He 
did  agree  tliat  when  the  question  was  a^ked  the 
defendant,  whether  he  appeared,  he  did  not  in 
mwds  directly  refuse  it ;  but  he  contended  that 
the  recognizance  by  which  he  was  brought  into 
conrt  was  illegal ;  which  was  the  same  thing  as 
if  he  had  in  woi  d6  directly  contended  that  he  was 
not  obliged  to  appear.  He  submitleil  it  therefore, 
that  when  the  officer  of  the  court  demands  or 
the  party  wliether  he  a]Tpears,  the  party  insists 
that  be  is  not  bound  to  appear;  the  Court 
tel!s  him  that  he  is  bonnd  to  appear,  and  if  he 
does  not  bis  recognizance  will  he  forfeited; 
the  parly  upon  that  g\»es  out  of  court,  that  may 
as  well  be  construed  a  dtparture  without  li- 
cense, as  an  appearance ;  for  which  reason 
with  regard  to  the  fact  he  submitted  it,  the 
officer  did  wrong  in  recording  that  the  defen- 
dant did  tfppear  to  these  informations.  Dut 
supposing  the  fiict  to  be  that  he  did  submit  to 
appear ;  yet  as  the  recognizance,  which  is 
in  the  nature  of  a  process,  to  bring  the  party  in 
to  appear,  was  illegal,  fbr  the  reasons  he  had 
before  given,  he  conceived  that  the  appearance 
conld  not  be  legal  neither  ;  and  for  authorities 
to  support  tlie  several  parts  cff  his  argument 
he  ciiedOodb.  118,  147.  39  H.  G,  27.  Arch- 
bishop of  Canterbury's  case,  4  Jac.  2.  Sid.  82. 
Lut.  951.  llH.4,  7.  Lamb.  89.  Cr.  3,  646. 
**  The  Chief  Justice  said  that  in  the  case  of 
Rendai  and  Roe,  it  was  settled  upon  solemn 
debate,  that  a  secretary  of  state  mi^ht  isfiue 
put  his  warrant  to  apprehend  the  person  of 
any  tnan  on  suspicion  of'  treasonable  practices  ; 
arid  tlrerefore  drd  not  think  that  that  part  of  the 
present  warrant  wouhl  have  been  disputed  at 
this  day.  As  to  the  ether  part  of  it,  with  regard 
to  seizing  the  defendant's  papers,  he  would  not 
i^ive  an  opinion,  whether  it  was  legal,  or  not. 
This  Court  could  not  make  a  rule  upon  the 
messenger,  that  did  seize  them,  to  restore 
them ;  and  therefore  that  question  was  not 
properly  before  the  Court  for  their  determina* 
tioo.  There  was  no  occasion  to  determine  nei- 
ther, whether  in  genera  I  justices  ol"  peace  have 
authority  to  bind  over  to  this  court.  The  per- 
son thai  did  this  iu  the  present  case,  wus  a  jus- 
tice of  peace  for  the  county  of  Middlesex, 
and  undoubtedly  he  might  hind  over  to 
this  court ;  this  court  having  a  jurisdiction  of 
Oyer  and  Terminer  for  that  county.  JlJow- 
ever  he  had  before  him  several  precedents 
of  justices  of  peace  of  other  counties  bind- 
ing over  to  this  court  likewise.  He  had 
likewise  before  him  several  precedents  of  re- 
cognizances taken  by  judges  of  this  court  and 
justices  of  peace,  wherein  the  stile  of  their  au- 
thority was  not  inserted.  He  had  seen  several 
too,  which  are  only  in  this  general  i'orm  ad 
respondendum,  &c.    Aud  as  to  the  other  ex. 
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ceptione,  with  regard  to  the  form  of  ibis  reoor- 
DizaDC#,  if  there  was  any  weight  in  them,  the 
defendant  might  have  taken  advantage  of  them, 
if  a  Scire  Facias  had  been  brought  upon  it 
Bat  what  the  defendant  has  done,  has  io 
judgment  of  law  amounted  to  an  apptaraooe ; 
and  as  that  is  so,  all  defects  in  the  reeog- 
Disance  are  thereby  cured  ;  for  this  purpose  the 
ehiefjustice  mentioned  the  case  of  Widrin^ton 
and  dharlton,  Trin.  1 1  Anne.  That  was  an 
appeal  of  murder ;  the  defendant  did  not  ap- 
pear till  the  Exigent ;  and  when  he  did  appear, 
bis  appearance  was  entered  in  the  most  cautious 
manner  that  could  be,  for  it  was  in  these  words, 

*  £t  praedictus  defeudens,  salvis  sibi  omnibus 

*  advantagiis  et  ezceptionibus  tam  ad  breve 

*  originale  quam  ad  processnm,  venit }'  and 
thereupon  for  faults  in  the  Exigent  he  demurred. 
Lord  Maccl^eld,  Mr.  Justice  Eyres,  and  Mr. 
Justice  Powis  held,  that  all  defects  in  process 
were  cured  by  the  party's  appearance.  Mr. 
Justice  Powel  rodee«l  was  of  another  opinion, 
as  this  was  a  Writ  of  Appeal ;  but  agreed  tnch 
defect  would  bare  been  cured  by  appearance 
in  every  other  action. 

<*  The  rest  of  theConrtagreed  with  the  Chief 
Justice  in  the  present  case ;  acoorduigly  the 
motion  was  disallowed  of." 


Trial  qfJohn  Alnum. 


[8es 


See,  also,  another  report  of  the  same  case 
iu  W.  Kelyng,  p.  161.  In  8  Mod.  p.  177, 
Fortesc.  37,  are  two  reports  of  the  King  v, 
Barbery,  which  I  suppose  relate  to  this  same 
person,  though  the  points  are  not  the  same. 
Fortescoe  says,  **  Barbery  was  a  worthy  ho- 
nest clergyman,  and  a  good  divine,  but  was 
drawn  in  by  some  of  bis  party  to  write  a 
pamphlet,  in  which  the  ministry  thought  there 
were  some  scandalous  reflections  upon  the  go- 
vernment." 

In  the  preceding  Report  of  Almon's  Case 
are  some  incorrectnessea  which  I  have  not  ven- 
tared,  to  alter. 


& 


As  to  the  pnMeeding  for  an  attachment 
against  Almoo,  in  respect  of  the  publication  of 
the  *  Letter  concerning  libels,  Warrants,  Sei- 
zure of  Papers,  &c.*  see  vol.  19,  ^  1089,  and 
lord  ehiefjustice  Wilmot*s  Notes  of  Opinions 
and  Judgments  as  there  cited. 

Concerning  the  non-examination  of  Miller, 
.  835,  see  what  Mr.  Dunning  said  in  the 
louse  of  Commons,  reported  16  New  Pari. 
Hist.  p.  1279. 

Of  the  conversation  which  passed  between 
Mr.  Mackworth  and  lord  Mansfield,  p.  838, 
see  Mr.  Mackworth's  account,  16  New  Pari. 
Hist.  pp.  1149.  1189. 

Mr.  Burke,  in  the  debate  upon  a  motion  of 
the  late  lord  Mulgrave,  respecting  the  Infor- 
mation ex  officio^  animadrerted  Ufion  this  case 
of  Almon,  see  16  New  Pari.  Hist.  pp.  1152, 
1153.  1192.  See,  also,  the  Reply  of  the  At- 
torney-General De  Grey,  pp.  1155.  1194^  of 
the  same  volume. 

To  the  words  *<  they  had  affidavits,"  p.  850, 
I.  38,  Mr.  Serjeant  Hill  bad  written  in  his  copy 
of  Burrow  the  following  Note: 

«  The  facts  in  the  affidaviu  ought  to  have 
en  proved  at  the  Trial :  as  they  were  not, 
nor  any  reason  given  why  they  were  not,  they 
could  not  by  the  known  course  of  the  court, 
nor  ought  in  reason  to  have  any  weight,  on  a 
motion  for  a  new  trial ;  therefore  tMre  must 
be  some  mistake  in  this  report;  perhaps  they 
might  be  read  io  exteauatton  of  the  panish- 
ment,  but  certainly  could  not  be  for  a  new 
trial ;  unless  as  above  intimated,  the  affidavits 
had  goue  further,  and  ffiven  sonse  good  reason 
why  tlie  facts  in  the  affidavits  were  not  proved, 
sncb  as  sudden  illuess  in  defendant's  witncssee, 
or  non-attendance,  though  served  with  sub- 
poenas, for  sickness  of  the  witnesses,  if  not 
sudden,  wwUd  not  be  sufficient,  but  the  defen^ 
dants  should  have  moved  to  put  off  tha  trial.*^ 
See,  also,  tupr.  pp.  844, 845. 
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554.  The  Trial  of  John  Miller,  Printer,  before  Lord  Mansfield, 
and  a  Special  Jury  of  Citizens  of  London,  at  Guildhall,  for 
re-printing  Junius's  Letter  to  the  King,  in  the  London  Even- 
ing Post,  of  the  19th  of  December,  1769:  10  George  IIL 
A.D.  1770.     [Tfiken  in  Shorthand.*] 


SpECTAL  JOBT-t 

Samoel  Athawet,  of  Martin's-IaDe. 
Henry  Voysey,  CleiDeDt*s-lane. 
Joseph  Lancaster,  Green  Lettice-lane. 
WUUam  Gill,  AbcharchUne. 
John  WbiUnore,  Lawrence  Poultney-Iane. 
Joshua  Redsbaw,  St.  Peter  le  Poor. 
William  De? isme,  Bartholomenr-lane. 

TaUimen. 
William  Care,  of  Farringdon  Without. 
WilKam  Washer,  Bishopsgate  Within, 
iveorge  More,  Parriagdon. 
Joebpa  Woodward,  Bell-yard,  Gracechurch- 


Richard  Ay  res,  Bisbopsgate- street. 
July  18,  1770. 

FHE  case  was  opened  by  Mr.  Walker.— 
The  record  stated,  that  the  defendant,  John 
MiHer,  did  onlawfuUv  print  and  publish,  or 
cause  to  be  printed  and  published,  a  certain  se- 
4ittoas  paper,  entitled,  The  Londoo  Evening 
Pest,  Saturday,  December  16th,  to  Tuesday, 
December  ]9th»  in  which  was  contained  a 
certain  liiiel,  reflecting  upon  the  King,  the 
administration  of  gorernmeot,  his  principal 
officers  of  state,  and  the  members  of  the  hon. 
House  of  Commons,  in  these  words,  [The 
paper  Tead.]^  The  defendant  pleaded  Not 
Guilty. 

Sol,  General  (Tburlow).  Please  your  lord- 
ship, and  you  gentlemen  of  the  jury,  I  am  like- 
wise of  connselfor  the  crown  in  this  prosecution, 
which  is  brought  by  the  Attorney  General 
against  John  Miller.  I  have  very  seldom  fouqd 
myself  more  puzzled  how  to  state  a  question  to  a 
court,  and  in  what  manner  to  adapt  it  to  a  court, 
than  I  am  upon  the  present  occasion.  Because 


*  Published  in  the  London  Museum  (of 
which  Miller  was  the  poblbber)  for  October 
1770. 

f  Owing  to  a  neglect  of  the  summoDing 
officer,  only  seven  of  the  Special  Jury  attend* 
cd,  upon  which  Mr.  Beardmore,  the  defen- 
dant's attorney,  complained  to  the  Court  of  the 
summonses  for  the  Special  Jury  not  being  is* 
sued  in  proper  time,  and  that  to  bis  certain 
knowledge,  no  summonses  were  delivered  the 
day  before  at  twelve  o'clock.  The  Court  al- 
lowed the  compkint  to  be  jnat,  but  took  no 
further  notice  of  it  Fire  Talesmen  were  then 
drawn.    Orig,EdU, 

I  See  it,  p.  805|  of  this  volume. 


in  reading  over  the  paper  itself,  and  in  considera- 
tion of  the  proofs  that  are  to  be  laid  before  you, 
I  should  have  thought  it  a  case  so  plain,  and 
in  so  ordinary  a  course  of  justice,  that  it  would 
absolutely  be  irapouible  to  have  mjstaken, 
either  the  application  of  the  proofs  of  the  ^ 
charges  that  are  laid,  or  the  couclusinn  to  be 
made  from  them,  i  have  not  of  roys«1f  been 
able  to  imagine,  nor  have  I  learnt  from  the 
conversation  of  any  one  man,  that  there  is  a 
serious  man  of  the.  profession  in  the  kingdom, 
who  has  the  smallest  doubt  whether  this  ought 
to  be  deemed  a  libel  or  not :  my  memory  de- 
serts me  exceedingly,  if  the  learn^  urentlemen 
who  spoke  of  this  subject  before,  did  any  time 
venture  io  say,  in  so  -many  plain  words,  that 
the  contents  of  that  paper  were  legal  and 
innocent.  J  am  mistaken  if  they  did.  It 
seems  to  me  impossible  that  such  an  idea 
can  be  formed ;  nut  instead  of  it,  if  1  re- 
member it  right,  from  the  general  and  loose 
discourse  of  them,  concerning  the  liberty  of 
the  press,  it  was  a  large  and  undefined  sub- 
ject, concerning  the  right  of  individuals  to 
speak,  to  write,  to  publish  with  freedom,  their 
own  free  thoughts,  upon  all  manner  of  sub- 
jects ;  these  topics  were  pretty  largely,  but  at 
the  same  time  pretty  generally  bandied.  Now, 
it  does  nut  appear  to  me  they  were  or  couW,  in 
the  nature  of  it,  be  applied  to  the  present  case. 
For  I  neither  do,  nor  ever  will,  attempt  to  lay 
before  a  jury,  a  cause,  in  which  I  was  nndec 
the  necessity  of  stating  a  single  principle  that 
went  toiatrench,  in  the  smallest  degree,  upon 
the  avowed  and  acknowledged  liberty  of  the 
subjects  of  this  country,  even  with  regard  to 
the  press,  llie  complaint  I  have  to  lay  before 
you,  is,  that  that  liberty  has  been  so  abused, 
80  turned  to  1icentk>usness,  in  the  manner  in 
which  it  has  been  exercised  upon  the  present 
occasion,  that  undeV  the  notion  of  arrogating 
liberty  to  one  man,  that  is,  the  writer,  printer, 
and  publisher  of  this  paper,  they  do,  in  effect 
and  consequence,  annihilate  and  destroy  the 
liberty  of  all  men,  more  or  less.  Undoubtedly 
the  man  that  has  indulged  the  liberty  of  rob- 
bing upon  the  highway,  has  a  very  consider- 
able portion  of  it  allotted  to  him.  But  where 
is  the  liberty  of  the  man  that  is  robbed?  Where 
is  the  liberty  of  the  msn  that  is  injured  ?  li- 
berty consists  in  a  fair  and  equal,  puUie  and 
general  enjoyment  of  every  man's  person,  for- 
tune, and  reputation,  under  the  protection  of 
the  law;  and  the  moment  the  law  is  silent  or 
inattentive  to  protect  any  man's  reputatioa 
whatsoever,  his  reputation  is  taken  away  firoaa 
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him,  and  tyranny  of  the  vilest  sort  is  expected, 
and  an  op}ioniinity  is  g-iven  to  hired  and  veivil 
writers,  tp  vent  ibeir  vial  ice  for  money,  against 
the  best  characters  in  the  cpuntry,  and  a&^aiust 
•very  character  which  ttiey  can  he  hired  to 
insult  for  money.  All  I  desire  is,  that  the  line 
may  be  fairly  drawn,  and  justice  so  adminis- 
tered, as  tu  protect  the  (Jfeneral  Uberty  of  mao- 
&ind ;  and  nut  under  the  notion  of  protecting 
the  liberty  of  those  that  do  wron^,  encourage 
them  in  licentiousness  and  destruction  of  all 
laws  human  and  diviue,  of  all  countries  as  well 
as  this,  which  all  people  will  agree,  upon  the 
\  principle  of  common  sense,  ought  to  he  pro* 
lected  and  defended.  Gentlemen ;  these  are 
the  only  principles  upon  which  this  prosaculioo 
depends' ;  and  if  the  prosecution  is  not  to  be 
8up{iorted  upon  these  principles,  I  desire  it 
may  be  rejected  and  abandoued,  and  I  ought 
to  be  ashumiid  to  maintain  il  at  all.  With  re- 
gard to  the  present  libel,  the  business  of  those 
that  maintain  this  prosecution,  is  to  prove 
tiiese  fact3.  The  man  that  is  charged  with 
Imiog  printed  and  published  this  paper,  has 
printed  aud  has  published  a  paper,  in  which 
concerning  the  king,  concerning  the  House 
9f  Commons,  concerning  the  great  officers  of 
state,  concerning  the  public  affairs  of  the 
realm,  there  are  uttered  things  of  such  ten- 
dency and  application,  as  ought  to  be  punished, 
(low,  gentlemen,  when  I  state  the  preposition 
so,  it  will  be  very  manifestly  and  obvionaly 
Vnderstood  I  .am  proceeding,  not  only  to  prove 
the  fact  of  the  present  defendant  having  printed 
and  published  that  paper,  but  to  go  so  far  into 
the  particular  parts  of  that  paper,  aa  to  prove 
it  does  ap|>]y  as  the  charges  of  the  iofornajUoii 
express.  To  prove  that  it  does  appljr,  or  to 
^  consider  it  as  a  subject  liable  to  discussion  and 
doubt,  is,  when  I  come  to  consider  it,  but  an 
insult  upon  your  understanding ;  for  you  b&ve 
no  one  reproachful  euithet,  which  is  not,  in  the 
various  shapes  which  a  long  jingle  of  wovda 
4;ould  be  turned  into,  pu^  upon  the  person  of 
the  king.  He  has  been  reviled  throughout  the 
kistory  of  his  life,  from  his  birth  to  the  preseal 
moment.  His  education  has  been  represented» 
as  converted  to  the  most  frivoloqs,  to  the  ouMit 
malignant  purpose ;  his  heart  is  represented,  to 
be  corrupt  to  such  a  degree,  to  he.  abandoned 
«o,  that  all  the  sacred  duties  of  the  great  tituat 
Kposedin  him,  have  been  violated:  thjja  tlie 
possible  bustnesa  of  private  conteationt  with  % 
eharm:ter,  fpr  the  purpose,  of  making  a  king 
more  contemptible,  he  ia  represented  as  the 
most  contemptible  character  upon  eartii,  Yoa 
have  been  told,  in  consequence  of  that,  he  hae 
set  upon  edge  against  him  the  mind%of  all  his 
sijltif cts ;  and  in  conclusion  after  that,  the 
king  is  threatened,  with  another  revolution,  in 
the  stile  of  manifest  rebellion,  like  new  pi»<> 
claiming  war.  When  we  are  come  to  that 
situation*  when  it  shall  he  lawful  for  an}^  man 
in  thin  country  to  speak  of  the  ^vereign.  in 
t^rma.  alteniptmg  to  fix,  upon,  him  suoh.  con- 
tempt* abliorrence^  and  hatred^  there  is  an.end 
«f  sUI  IfPi^ivnfutt  frbattD€¥er,  «»d  tli«A.lib«ity 


is  indeed  to  shiA  for  itself.  Now,  gentlemen, 
I  have  stated  to  you  in  general,  what/I  lo6k 
npon  to  be  the  import  of  this  libel.  If  1  was 
to  mention  even  the  passages,  is  there  one  of 
them  would  fall  short  of  the  represeutation  I 
have  given  them  ?  In  the  first  place,  the  king 
is  supposed  utterly  ignorant  of  the  duty  of  his 
office ;  in  the  next  place,  he  is  looked  upon  to 
have  a  fixed  prejudice  against  the  character  of 
an  honest  man.  **  Supposioi;  him  (says  the 
libel)  made  sensible  at  last  of  the  great  duty  he 
owes  to  his  people." 

Is  it  fit  that  any  magistrate  should  be  talked 
of  in  that  manner,  much  less  is  it  fit,  that  the 
king  should  *'  that  he  shonld  be  made  sensible 
of  his  own  disgraceful  situation" — is  that  the 
language  for  the  first  magistrate  in  this  coon- 
try  ?  No  matter  how  improbable  thus  the  best 
of  characters  of  honest  meaning  men,  is  re- 
moved by  such  writers ;  but  to  be  sure,  that  is 
a  very  unfair  and  ui^ust  idea  to  give  the  per- 
son of  a  king,  and  yet  they  would  have  yea 
suppose,  that  is  no  libel  at  all.  '*  It  ia  the 
misfortune  of  your  life,  ami  originally  the 
cause  of  every  reproach  and  distress  which 
has  attended  your  government,  that  you  should 
never  have  been  acquainted  with  the  langeege 
of  truth,  till  you  found  it  in  the  complainis  of 
your  subjects."  Can  a  man  he  branded  with 
a  more  odious  and  disgraceful  representation  ef 
him,  than  that  he  had  been  so  educated  from 
the  beginning  to  the  end  of  his  life,  as  to  be 
utterly  ignorant  of  the  language  of  truth.  The 
stile,  the  insolent  manner  of  it,  is  wiiat  will 
occur  to  any  body.  He  desires  htm  to  dis- 
tinguish between  the  permanent  dignity  of 
a  king,  and  that  which  serves*  only  to  promote 
the  temirarary  interest  and  miserable  ambition 
of  a  minister.  *'  You  ascended  the  throne  with 
a  declared,  and,  I  doubt  not,  a  sincere  resoln- 
tioD  of  giving  universal  satisfhction  to  yonr 
subjects.  Yoa  found  them  pleased  with  the 
novelty  of  a  young  prince,  whose  countenance 
premised  even,  more  than  hia  worda«  and*  loyal 
to  you,  not  only  from  prinoiple,  but  passion. 
It  was  not  a  cold  profession  of  aHegiance  tn  tli« 
first  magistrate,  but  a  partial^  animaied  attaeb- 
ment  to  a  favourite  prince,  the  native  of  Uieiv 
country.  They  did  not  wait  to  examine  yonr 
conduct,  nor  to  be  detecmiued  by  experiene^, 
but^aveyou  a  generous  credit  £>s  the  fiUune 
blesamga  of  your  reign,  and  paid  you  in  ad- 
vance the  dearest  tribute  of  their  niectious. 
Such,  Sir,  was  once  Uhe  disposition  oli  a  peeplei 
who  now  surround  your  throne  witli  reproecoen 
and  Qompiainta.  iJo  justice  to  yonraetf^  banish 
from  >our  mind  those  unworthy  epinioas^  willi 
wliioh  some  interested*  pemone  bane  laboured 
tn  pesaess.you.  Distrust  the  men  whe  tell  yieu 
U|e-£ng^i»h.  are  naturally  light  and  inoonateot^ 
tW  tiiey  complain  witliout  a.cauaei  W  ithdrvm 
3^1:  confidence  equally,  from  all  paction,  from 
miniatersi  favourites,  and  relatiens^  and  let  thera 
be  one  moment  in  yonr  life  in<  whieh.jwiiihaffa 
consulted  y^our  own  uoderstandio|^" 

Gentlemen  ;  is  it  fit  that  the  ftrafcrnagiiilmln 
of  this  country  should  be^  rapmsttittth  «s  bin 
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people  in  the  wav  fn  which  I  hate  now  ttafed 
to  joii,  as -never  liavinfi^  once  consnlteH  his  own 
iiBilerstandin|r  ?  1  do  not  even  dwell  npon  the 
epithets,  which  are  the  natural  eonaeqnenCea  of' 
treatiii|^  the  (leraoii  of  the  kinp;'  hi  that  manner. 
The  next  char^fe  upon  htm,  it,  that  he  takes 
«  thareinthe  narrow  vteivs,  and  fatal  malignity 
of  some  intlividuals,  and  to  sacn6ce,  conse^ 
quently^  private  oh|ecl!<  under  the  {government, 
tor  the  private  purpoiieB  of  ij^ratifying  pique  and 
reaenttiu'nt ;  then  it  mentions  [that  by  the 
peace]  Ens^land  was  sold  to  France,  and  his 
majesty  wns  deserted  and  betrayed  in  it.  Bot 
the  next  article,  the  kin^  is  charged  with,  is 
what  I  mentitmed  to  you  before,  which  is,  he 
has  put  himself  into  the  condition  of  an  ene- 
my, a  private  enemy  to  an  individual  man. 
For  God's  sake,  why  ?  What  man  conid,  with- 
oui  orFcndintr  the  laws,  put  himself  in  a  sitna* 
tion,  either  to  deserve,  or  actually  to  meet  the 
prifate  enmity  of  the  king^ ;  and,  as  1  told  you 
before,  in  order  to  lessen  the  kin^  the  more  in 
yonr  esteem,  this  ipeirtleman  is  represented  to 
jou,  who,  in  the  former  part  of  his  life  had 
acted  npon  a  aettled  opinion,  that  there  were 
fcw  excesses  to  which  the  character  of  an  En^- 
liah  i^entletran  might  not  be  reconciled,  and 
that  be  could  take  the  same  latitude  in  the 
choice  of  political  principles  as  he  had  m  the 
conduct  ot'  his  private  life.  With  repxi\  to 
the  former,  it  seems  to  be  somewhat  sing^ular. 
I  have  always  understood  that  principles, 
either  moral  or  political,  were  fixed  upon  the 
cowiciences  of  men,  and  an  honest  man  was 
Bol  at  liberty  to  choose  different  principles. 
But  this  is  all  said  with  a  view  of  lessening  the 
character  of  that  gentleman,  to  make  the  con- 
elusion  afterwards,  that  it  is  an  unworthy  con- 
tention, (and  it  is  represented  as  unworthy) 
and  giving  an  air  of  ridicule  to  the  JifficnltieB, 
in  which  the  king  has  been  lietrayed  ;  and 
making  it  a  principle  of  government;  that 
he  had  not  only  stretched  every  nerve  of 
spovernment,  but  violated  the  constitution  by  an 
ill^aiNised  personal  resentment.  Is  this  lan- 
guage to  lelt  a  king?  If  you  were  to  tell  a 
common  justice  of  peace,  that  in  the  adminis- 
tration of  the  duty  of  his  office,  he  bad  sacriticed 
his  duty  to  his  resentment,  I  apprehend  my 
lord  wilt  agree  with  me,  and  I  lay  it  down  as  a 
proposition  of  law,  you  would  be  Tiable  to  be 
prosecuted' ;  and  if  aueh  ar  thing  was  published, 
it  woiiM  be  a  libel  if  wrote  upon  him.  And 
ksro  we  are  come  seriously  to  debnfp,  whetlier 
teltingthe  king  be  ha»  not  only  sacrificed  the 
duties  of  his  office,  but  lietrayed  the  tmst  re*-* 
poaeil  in  him,  and  hia  artieles  were  not  per- 
Ibrmad— *ttid  all  that  to  gratify  ill-hnmour 
and  resentment— if  that  is  not  a  libe),  I  own 
my  imagioat ion  cannot  reach  to  what  is  a  libel, 
and  I  do  not  understand  the  subject  tbe  least  in 
llln  worlds  if  it  is  not  to  be  so-  understood, 
Aftnr  that,  he  is  pleaecd  to  go  to  the  Ilouste  of 
Commons :  with  regard  to  them,  Ire  soya  he 
caa*  neadily  believe  there  is  rnfiVience  enough 
l»  recall  what  they  look  upow  as  a  pemidoni 
rote.    The  House  of  Ctiinnoiiir  conshfer  their 


diity  to  tbe  crown  as  pnrammim  to  all  other 
obligatians  whatsoever.  To  ns,  says  tbe  ano- 
nymous writer,  to  tis  they  are  indebted  lor  an 
accidental  existence.  1  wonder  of  what  mem- 
ber he  happeni  to  be  the  elector!  it  would  be 
more  honest  if  he  was  to  shew  himself,  that  we 
might  know  who  he  is.  To  us  they  are  in- 
debted for  an  accidental  existence,  and  they 
have  jnstlv  transferred  their  gratitude  from 
parents  t6  benefactors,  meaning  frrm  the  dec- 
tors  to  the  ministers;  from  those  who  gave 
them  birth,  to  the  minister,  is  the  very  expres- 
sion. Now,  whatever  may  be  the  flippancy  of 
some  men's  manner  of  telhng  things,  alt  i/rders 
of  government,  where  the  form  of  government 
suMsfs,  as  well  as  in  this  country  ;  no  man  of 
sense  can  admit  that  it  ought  to  exist,  and  at 
tbe  same  time  it  onght  to  be  subjected*  to  re- 
proaches, at  the  pleasure  of  every  man  that 
thinks  proper  to  pot  reproach  npon  ihem,  by 
publishing  a  I'riMsl.  1  only  wish  to  hate  those 
two  prof/ositions  exammcd.  That  two  great 
bodies,  whoae  whole  benefit  and  existence,  nay 
their  awthorrty,  is  to  govern  the  whole  nation  ; 
and  are  they  to  be  in  tbe  power  of  every  man 
whatsoever  to  revile  them  with  what  personal 
insolence  of  language  he  pleases  T  Does  tbia 
come  at  all  fo  the  idea,  that  an  honest  man 
would  allow  his  own  oprnioii,  under  the  pre- 
tence of  discuaaing  public  subjects  ?  iVill  any 
man  of  honour  say  yon  may  revile,  with  im- 
putaiiona  of  reviling,  the  persons  of  men,  with- 
oot  going  any  further  ?  J s  that  a  colour  to  cover 
this  hbel.^  After  having  treated  tbe  House  of 
ConrTOons  thus,  he  returna  again  to  the  king, 
and  is  pleased  to  threaten  the  king  witlian  uni- 
versal revolt  of  all  his  injured  snbjecls.  He 
begins  with  tbe  kingdom  of  Ireland,  which  he 
is  pleased  to  call  a  plundered  and  opprcMCd 
kingdom,  with  ao  more  regard  to  truth  than 
nntiersfandlag  and  knowledge  enough  of  the 
subject  to  keep  up^  the  probability  ;  for  of  all 
qnarters  of  tbe  world,  he  should  not  have  looked 
there  for  that  sort  of  imputation,  as  he  is  pleased 
to  put  it.  And  here  he  is  intrmldcing  another 
character  upon*  the  crtage,  merely  for  the  sake 
of  trathietng  the  king  af\erward!i ;  that  is  lord 
TownahencK  "^  The  people  of  Ireland  every 
day  give  you  fresh  marks  of  their  resentment, 
(speaking  of  tite  king)  They  despise  the  mi- 
serable governor  you  Inive  sent  them,  because 
he  is  the  cr^ture  of  lord  Bute  ;  nor  is  it  from 
any  nrarnraf  ctmfusion  in  their  ideas ;"  no,  they 
are  right  enough  in  that,  he  supposes  **  that  ihey 
are  so  ready  to  confound  the  original  of  a  king, 
witft  the  disgracefut  representation  of  him.'* 
This  is  the  manner  of  talking  to  the  king,  f 
have  had  the  honour  to  coifverse  and  live  with 
lord  Townshend,  as  long  as  any  body.  All  I 
have  to  Sa-y  of  him,  is,  he  is  very  far  fVom  de- 
serving such  a  character.  But  I  hope  that 
will  not  be  taken  as  a  very  gross  observation, 
that  a  man*  who  has  lived  with  him,  dare  to  say 
so.  Bur  I'  desire  but  one  word  concerning  tha 
immorality  of  that  sort  of  conduct,  that  under 
the  cover  of  anonymous  publication,  men  are  to 
bespatter  ia  this  kind  of  way,  and  in  Chat 
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wmy  refleek  upon  the  coodition  of  officert  io 
this  lituafion.  If  he  should  apply  to  a  court  of 
]aw,  and  submit  it  to  a  jury,  if  they  were  not 
deaf  to  bis  complaints  lie  would  lie  relieved, 
unless  they  were  not  disposed  to  protect  bis 
character,  and,  upon  the  contrary,  were  to 
take  the  part  of  a  man,  who  under  cover  of 
an  anonymous  publication,  attacks  his  cha- 
racter in  this  manner,  witbthis  method  of  tack- 
ing to  it  at  the  end,  that  he  was  a  proper  re- 
presentative of  the  king. 

The  next  article  is :  **  He  has  taken  a  deci- 
sive personal  part  against  the  subjects  of  Ame- 
rica, and  those  subjects  know  how  to  distinguish 
the  sovereign  and  a  venal  parliament  upon  one 
aide,  from  the  real  sentiments  of  the  JEuglisb 
nation  upon  the  other."  For  God's  sake,  is  that 
no  libel?  To  talk  of' the  king,  as  taking  a 
part  of  an  hostile  sort  against  one  branch  of  bis 
aubiects,  and  at  the  same  time  to  connect  him 
in  the  article  of  acting  in  this  manner  with  that 
parliament,  which  he  calls  a  venal  parliament ; 
IS  that  no  libel?  I  beg  leave  to  observe,  con- 
cerning what  parts  apply  to  biro,  that  Eng- 
land he  has  represented  as  being  engaged  in  a 
quarrel  against  tlie  king;  and  consequently, 
tnat  he  stands  against  them  with  a  tew  un- 
happy people,  who  are  not  at  liberty  to  choose 
their  principles ;  but  fancy  themselves  bound 
to  unhappy  principles ;  those  few  men,  be  de- 
sired to  be  understood,  were  the  whole  support, 
and  the  whole  attachment  to  the  king.  Then 
he  goes  to  the  partiabty  of  his  understanding 
to  the  soldiiers.  Now  it  is  worth  your  atten- 
tion, gentlemen,  to  see  how  very  malignant  the 
object  of  that  man  must  be  who  wishes  to  set 
this  party  against  the  other ;  and  tells  the  king 
he  might  leari\  to  dread  the  undisguised  resent- 
ment of  people  that  are  ready  to  meet  their  so- 
vereign in  the  field.  Then  you  see  how  ma- 
lignant that  must  be,  and  how  it  applies,  when 
you  read  that  part  with  respect  to  the  guards, 
where  he  says,  *'  when  the  distant  legions  took 
the  alarm,  theyr  marched  to  Rome  and  gave 
away  the  empire."  This  is  the  representa- 
tion of  the  occasion,  lipon  which  the  guards 
had  preferments  lavished  upon  them,  and  the 
cruelty  with  which  the  marching  regiments 
had  been  treated,  in  order  to  raise  a  quarrel,  in 
abort,  between  them.  Now,  gentlemen,  there 
are  an  hundred  different  passages,  in  which 
the  king  is  told  he  has  no  good  quality,  but 
every  bad  one  upon  earth.  He  is  bid  to  dis- 
card his  little  personal  resentments,  which  have 
ao  long  directed  his  public  conduct.  Is  it  not 
shameful  to  talk  in  that  manner?  and  in  a 
thousand  instances,  too  long  and  too  disagree- 
able to  repeat,  the  'king  has  been  treated  thus, 
from  the  beginning  to  the  end;  and  in  con- 
clusion, he  is  told  what  he  is  to  expect  next, 
unless  be  conforms  to  this  anonymous  writer ; 
that  is,  another  revolution;  and  that  the 
prince  who  imitates  the  conduct  of  the  Stuarts, 
should  be  warned  by  their  example,  and  while 
he  plumes  himself  upon  the  security  of  bis  title 
to  the  crown,  should  remember,  that  as  it  was 
acquired  by  one  revolution^  it  may  be  lost  by 
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another.  If  you  have  any  difficulty  o^  ima- 
gining what  that  crownr  is,  what  his  title  is, 
who  is  in  possession  of  that  title,  acquired  by 
one  revolution,  and  what  it  is  that  is~  meant 
by  another;  they  are  difficulties  that  have 
not  yet  occurred  in  any  one  coffee-house  in 
this  great  metropolis,  nor  one  place  in  the  coun- 
try, from  one  end  to  the  other,  wherever  this 
libel  has  been  published ;  such  is  the  nature  of 
the  libel,  with  respect  to  that.  After  having 
stated  to  you,  what  I  look  upol^to  be  the  ap- 
plication of  the  paper,  to  the  several  articleg 
mentioned  more  particularly  than  all  to  the 
king ;  and  bating  laid  before  you  what  will  be 
the  general  form  of  the  evidence,  in  order  to 
prove  the  present  defendant  gniltv  of  printing 
and  publishing  this  paper,  it  will  be  for  you  to 
determine,  if  I  may  use  a  word  that  looks  so 
like  doubting  the  determining  upon  such  a 
question  as  this.  If  you  have,  any  of  you, 
any  serious  thoughts,  whether  the  author  of 
this  paper  did  mean  the  king ;  and  whether  he 
did  mean  the  great  officers,  the  lord  Ueuteuant 
of  Ireland,  or  any  other ;  and  whether  he  did 
mean  concerning  the  officers  of  this  country, 
and  endeavonring  to  set  one  party  of  the 
country  against  another;  if  you  have  any 
doubts  npou  that  among  yourselves,  that  will 
admit  you  to  acquit  him.  If  you  have  no 
doubu,  and  do  return  a  verdict  of  acquittal 
without  such  doubts,  or  that  you  return  a  ver- 
dict which  the  Court  must  understand  in  a  dif- 
ferent way,  which  the  Court  must  construe  dif- 
ferent from  what  you  intend,  then  you  6nd  m 
false  verdict.  For  it  lies  upon  you,  to  find  a 
conclusion  from  the  evidence ;  or  to  say,  what- 
ever we  think  of  the  evidence,  and  however 
we  are  convinced  of  the  conclusion,  -we  are  de- 
termioed  to  reject  that  evidence,  and  to  deny 
that  conclusion,  and  to  betray  the  seoae  of  our 
own  minds,  rather  than  to  execute  the  laws. 
But,  gentlemen,  upon  the  contrary,  you 
wilt  proceed  in  the  administration  of  justice 
and  tne  law,  without  adopting  the  part  of  the 
author,  who  has  set  himself  up  for  the  accuser 
of  his  king,  and  as  yet  has  not  had  the  face  to 
shew  himself,  thoagh  he  has  been  the  ran- 
corous enemy  of  so  many  people. 

Daniel  Crowder  sworn. 
'Examined  by  Mr.  Morton. 

Crowder,  what  is  your  business? — I  am  an 
assistant  to  the  messenger  of  the  press,  Sir. 

Very  well.  Do  you  know  the  defendant 
John  Miller?—!  believe  1  know  him,  Tbeliere 
he  is  in  that  quarter. 

N6w,  Sir,  give  my  lord  and  the  jury  an  ac- 
count, wiiether  at  any  time,  and  when,  yoa 
bought  the  paper,  which  I  believe  you  have 
in  your  hand.-*  [No  answer.  The  paper  pro- 
duced.] 

What  |s  Miller?  What  business  does  he  fol- 
low?— He  is  the  publisher  of  the  London 
Evening  Post. 

Now  give  an  account  where  yon  bought  that 
paper. — I  bought  it  at  Mr.  Miller's;  it 
served  to  me  by  his  publisher. 
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What  is  his  name?— His  name  it  Phipps,  I 
beliisve. 

Where  did  he  lerre  yon  with  it? In 

Queeo  VHead  Pasnge. 

Is  that  the  place  ivlere  his  bosiness  of  print- 
iog  is  carried  on?— I  nefer  saw  them  print 
there. 

Is  that  the  plaoe  where  they  are  sold  ?— It  is 
the  place  wliere  they  are  puhlished. 

Have  you  frequently  booirht  that  paper  at 
thatshop?— Ihave. 

What  name  do  yoa  call  his  shop  wliere  yon 
bought  it  ?— The  publishing  room ;  1  do  not 
know  whether  that  is  proper,  but  that  is  what 
thev  c^l  it.  "^ 

At  any  time  have  you  been  there,  and  ha?e 
you  seen  the  defendant  ?— [No  answer.] 

Whom  did  you  buy  it  of  ?— I  bought  it  of  a 
lad,  who  is  servant  to  Mr.  Miller,  they  call  him 
Frank,  and  I  think  Phipps,  1  won't  be  certain 
as  to  that ;  he  was  always  called  Frank  by 
«?ery  body. 

Have  you  at  other  times  been  at  that  place 
called  the  publishiug  room,  for  the  paper  that 
bears  the  name  of  the  London  Evening  Post, 
and  have  yon  bought  them  there?— Yes,  Sir, 
every  time  they  were  published ;  either  I,  or 
one  belonging  to  me ;  1  can't  say  always  that 
I  have  been  there  myself. 

Have  you  frequently  ?— I  have  frequently. 

Have  you  waited  at  any  time  till  the  papers 
have  been  ready  to  be  delivered?— Very  rarely. 
1  have  seen  people  wait  and  go  up  stairs,  but 
they  are  generally  the  readiest  of  any  body. 

They  are  the  most  diligent  of  any  others?— 
They  are  in  general  the  most  forward. 

A  Juryman,  You  bought  that  paper? — 
Crowder,  Yes,  gentlemen,  I  bought  that  paper. 

Mr.  Morton.  How  long  have  you  known 
Frank  Phipps,  the  lad  you  bought  it  of? — 
Crowdtr:  I  have  known  him  ever  since  he  be- 
gan to  publish  that  paper. 

How  long  is  that  ?— About  three  quarters  of 
A  year. 

The  London  Evening  Post  read  in  court,  N*. 
36,57S,  that  part  of  it  signed  Junius. 

mahert  Harris  sworn. 

EzamiMd  by  Mr.  Wallace,  . 

In  what  business  are  you  ?  What  office  do 
you  belong  to  ? — The  Stamp-office. 
*  What  office  do  you  hold  there?— The  re- 
gister of  pamphlets  and  news-papers. 

Pray,  Sir,  are  news-papers  brought  to  your 
•ffioe  to  be  stampt?— Yes,  Sir. 

Do  you  receive  the  duty  for  advertisements 
in  newi-pafiers?— Yes,  Sir,  1  do. 

Pray,  Sir,  do  you  know  who  the  printer  is 
of  the  London  Evening  Post?— I  have  it  here. 
[Looking  at  a  large  parcel  of  news-papers 
bound  together  in  a  hook.] 

Do  you  know  the  defendant  Miller  ? — ^Yes, 
Ido. 

Are  papers  brought  to  your  office  for  print- 
ing the  London  Eveniiig  Post  on?— Thevare 
4r*i  brought  to  be  stampt,  and  sent  out  blank, 
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and  when  printed,  brought  Into  the  office  to  be 
charged  for  the  duty,  one  of  each  paper  every 
day. 

Whose  servants  bring  them  to  be  stampt  ?— 
Mr.  Miller's.  After  they  are  stampt,  the  mo- 
ney  is  sent,  it  may  be  by  himself,  or  his  ser- 
vants ;  the  money  for  15,000  may  be  bronghi 
together,  then  they  are  returned  to  the  office 
after  they  are  printed,  for  the  number  of  ad- 
vertisements to  be  found  out  and  charged  with 
the  duty. 

Who  pays  for  the  advertisements  ?-^Mr. 
Miller.  It  does  happen  sometimes  that  the 
number  of  papers  may  not  be  sold,  then  th« 
money  is  returned. 

You  say,  the  duty  is  returned  ?— For  thd 
unsold,  the  duty  is  returned. 

How  do  you  verify  that  ? — ^They  are  return- 
ed, and  they  make  an  affidavit  that 'they 
made  no  profit  of  the  papers,  and  then  the 
stamps  are  returned  again,  and  the  duty  is  re- 
turned. 

Who  makes  that  affidavit  ?— Mr.  Miller. 

How  is  the  account  of  the  advertisements 
settled  ?— We  settle  it  every  month. 

Who  comes  to  settle  with  yoa  ?— We  charge 
them. 

Whom  do  you  charge  the  London  Evening 
Post  to  ?— To  Mr.  Millpr. 

Who  comes  to  pay  you  at  the  end  of  the 
month  ?— It  may  be  two  months,  or  it  may  be 
three  months  before  thev  are  paid. 

Who  comes? — May  be  Mr.  Miller,  may  be 
his  porter. 

Does  he  come  himself  frequently? — Yes, 
sometimes. 

Does  h^  settle  and  pay  for  the  advertise- 
ments ? — Yes. 

Have  you  the  paper  of  Saturday  December 
16,  to  Tuesday  December  \9\  1769  ? 

5 The  witness  looks  at  his  volume  of  papers 
turns  to  that  paper.] 

This  is  the  paper  sent  from  Mr.  Miller  to 
your  office  ? — Yes,  Sir,  they  are  brought  into 
our  office. 

Mr.  Wallace,  The  paper  is  of  the  same  date, 
and  number  26,572. 

Mr.  Thurlow  to  the  defendant's  counsel. 
Doyou  ask  this  witness  i\ny  questions  ? 

Vefendanf  8  Counsel,  No. 

Sol,  Gen,  Then  we  have  done. 

Serj.  Glynn,  Please  your  lordship,  and  you 
gentlemen  of  the  jury,  to  favour  me  in  this 
cause,  in  behalf  of  Mt.  Miller,  the  defendant. 
Gentlemen,  the  learned  gentleman  who  opened 
the  cause  in  support  of  the  information,  has 
told  you,  that  of  this  publication,  no  lawyer, 
not  a  man  of  the  profession  in  the  kingdom,  ho 
thinks  will  seriously  avow, — the  learned  gen- 
tleman who  appears  in  support  of  the  informa- 
tion, has  said,  no  man  will  seriously  avow  a 
defence  and  justification  of  the  publication  now 
under  your  consideration.  Gentlemen,  I  have 
had  the  misfortune  to  be  very  much  misunder- 
stood, if  I  gave  any  inference  of  myself,  or  any 
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admiiaioB  of  Ibe  least  d«irr«e  ef  guill  or  ertiai* 
nalUy  in  a  atmil^r  publication  to  this.  J  eo- 
tered  into  a  defence  as  seriously,  aud  as  ar- 
deotly  wiabad,  that  such  weak  argmaenti  as 
my  understaBding  might  (Uruish  me  with, 
might  ba  prav&Uiit  io  that  oace,  with  that 
anxiety  that  alwaya  will  attend  <|iM0Uons  of  tlie 
moat  iQportaQt  nature,  and  expncling  a»  ia- 
atant  decision.  I  appear  now,  as  then,  wrow- 
edly  defending  the  puUicatiou  of  tlie  paper.  I 
approach  with  the  same  anxiety,  and  have 
some  relief  to  that  anxiety,  ^diag  the  deter- 
minatiMi  of  this  intportant  question  in  the  hamtt 
of  a  jury  of  the  principal  citiaena  of  LMMlon. 
Gentleroeni  I  made  no  objection  to  that  neglent 
and  remissneaa,  ia  convening  a  full  jaty  here, 
persuaded  as  I  am,  that  coUeot  the  jury  where 
they  will,  among  tl>e  inhabitants  ol'  this  me- 
tropolis, it  is  impoaaible  to  find  men  with  hearts 
so  foreign  to  the  idea*  they  owe  to  liberty  and 
public  justice  as  to  allow  the  conTiOtioo  of  the 
present  defendant.  Gentlemen,  my  learned 
friend  baa  said^  that  upon  the  last  trial,  no  par- 
ticular passages  were  pointed  out  to  which  we 
thought  proper  to  apply  a  particular  vindica- 
tion. The  charge  was  general ;  the  anawer,  I 
allow,  was  as  general ;  and  I  think  it  seeina  as 
proper  and  becoming  to  leave  the  conatruction 
of  a  paper  to  a  jury  of  citizens,  who  are  the 
most  competent  judges  If  what  sense  and  con- 
atruction belong  to  a  paper,  unassisted  by 
counsel.  And  if  I  did  not  enter  into  a  defence 
of  particular  passages,  it  was  because  a  general 
charge  was  exhibited,  and  no  particular  pas* 
sages  pointed  out,  as  bearing  au  onjuatifiable 
construction.  My  learned  friend  saya,  he 
knows  no  part^  so  dangerous,  as  nieroeuary 
writers  employing  their  pens  in  the  aspersion 
of  private  characters,  or  the  misrepresentation 
of  public  measures,  i  do  most  heartily  agree 
with  the  gentleman,  in  a  detestation  of  those 
men  who  c^n  be  procured  by  any  emoluments 
coming  from  any  quarter,  to  prostitute  their 
pen  to  the  calumniation,  slander,  and  depre- 
ciating of  tiic  best  characters  in  the  king- 
dom. 1  do  most  heartily  agree  with  hiro  m 
despising  and  contemning  the  authors ;  but  1 
do  look  further,  and  I  bestow  the  liigher  mea- 
sure of  indignation  and  condemnation  on  that 
fountain  from  whence  flows  the  enconragement 
to  such  pernicious  prostitution.  None  of  that 
sort  has>  however,  been  thought  proper  to  be 
brought  before  you,  with  regard  to  the  great 
and  respectable  characters  that  have  been  atr 
tacked,  as  they  say  they  have  aoted  with  im- 
propriety in  leaving  the  pid)li8her  to  the  pu- 
nishment that  a  just  and  indignant  public  jury 
will  always  inflict  upon  indignant  writers  ; 
and  if  that  is  to  be  pursued,  it  should  be  of 
those  writers  there  should  be  a  re|)aration 
sought  for,  to  the  constitution  ;  and  those  cha- 
racters that  you  see  every  day  io  daily  publica- 
tions, publicly  hbelled  and  traduced,  there 
might  be  reparation  sought  for  to  those  great 
charactera,  though  they  cannot  be  protected 
from  the  scurrility  of  malignant  pens.  But 
genllement  none  of  them  are  brought  before 


Trial  qfJokn  Miller,  [880 

yon;  it  is  a  caae  of  a  difiereni  sort ;  and  f  am 
at  a  loss  to  guess  how  the  word  *  mercenary' 
can  bear  any  application  t«  the  present  eliar|p;e, 
1  have  always  in  my  own  tboogbta  distm- 
gaislied  bcAween  those  that  pvestituie  their  own 
pens,  and  beoeme  the  stipentlisry  instrnmeois 
of  parties  and  ministers,  and  those  pens  which 
are  calleii  fovth  in  the  defence  of  particular 
opinions,  and  only  offer  the  discussions  ol'  those 
amnions  to  the  pablic.  1  have  always  thought 
it  of  the  utmost  importanee,  that  the  lauer 
ahould  be  protected  and  encouraged.  )f  io  the 
paper  here  before  you,  yen  see  no  more  than  1 
profess  I  aee,  a  writer  called  fbrth  by  ardent 
zeal,  for  the  safety  of  that  sovereign  whieb  be 
tbtaks  in  danger,  and  for  the  safety  of  tliat 
country  whose  rights  are  involved  in  tlie  same 
damper,  called  out  to  deliver  his  npiaioir  of  that 
in  this  publication ;  1  am  so  far  from  thinking 
that  paper  obnoxious  to  any  degree  of  censure 
and  condemnation,  tltat  I  think  the  author  must 
have  been  said  to  have  acted  a  justifiable  part, 
to  have  obeyed  the  call  on  a  good<  citieeo,  in 
conveying  the  alarm,  and  giving  notice  wtiere 
he  thought  it  necessary.  Aly  learned  friend 
has  the  same  idea  of  the  matter  now  to  be  de- 
termined, upon  the  grounds  on  which  you  are 
to  form  your  deeisiou,  that!  entertain  ',  it  lies 
entirely  in  vour  own  breasts  to  determine  it ; 
and  I  would  not  ioainuate  any  thing  that  I 
think  tliey  ought  to  adhere  to,  as  I  know  you 
to  be  a  jury  so  well  aeqnainted  with  vonr  duty, 
that  no  instructions  are  necessary.  For  we  all 
know,  that  in  all  times,  the  honest,  intnepid, 
upright  conduct  of  a  jury  must  be  the  refage 
of  the  peo|)le  of  this  kmgdom.  Thst  has  been 
their  seotvity,  when  all  other  securities  have 
been  taken  away,  and  their  liberties  likewise. 
They  must  and  will,  in  the  natural  course  and 
evolution  of  things,  flee  again  to  the  same  aay- 
lum  ;  and  upon  4hat  acoonnt,  gentlemen  that 
are  called  to  exercise  thai  important  dot^,^o 
not  want  tO' be  informed  of  tliat  line  of  juris- 
diction that  falls  to  them ;  that  jurisdiction  that 
they  are  to  keep  inviolable,  and  tliat  jurisdic- 
tion upon  which  depends  the  security  of  etery 
subject  of  this  kingdom :  and  that  jurisdiction, 
if  once  broke  in  upon,  niakes  juries  useless ; 
and  the  practice  aud  insult  upon  that  substan- 
tial benefit,  the  constitution  boasts  ef  in  it,  and 
the  pnblic  have  constantly  reaped  from  it; 
that  line  of  distinction  the  jury  have  to  deter- 
mine of  the  full  matters  before  them,  and  I 
believe  1  shall  be  in  no  degree  contradicted, 
when  1  shortly  state  the  question  ^ ou  are  to 
determine,  ttentteroen,  Mr.  Miller  is  a  ciiizeift 
of  London,  aud  is  chained  with  having  sedi- 
tiously published  a  paper  reflecting  u|sm  lli« 
person  of  the  kiug ;  vilifying  his  subfects,  and 
wrote  with  a  view  of  exciting  a  se<Ution ;  vili- 
fying the  |)ersao  of  the  king;  wrote  with  a 
view  of  exciting  sedition,  with  intent  to  aiien- 
ate  the  affections  of  the  subjects  from  his  m»> 
jesty.  That  is  the  (general  description  of  tha 
chaige  against  him  before  you.  It  is  alleged 
in  the  information,  that- it  is  a  seditious  libel, 
reflecting  upon  the  king;,  his  administratioii  ul' 
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govenamit,  aad  liit|HriDei^  offieert  of  M^ 
wmd  tkut  boB.  Hone  of  ConmioiM ;  aod  ia  the 
woMb  uid  daiheo  ooDtaiaed  io  the  speoifie^ 
Ikm  iff  liw  letter  itseir;  end  it'  tboie  words 
ipcre  adnitled,  it  is  iDcntDbenl  wpoe  jo«,  eod 
«wl  eoeiviot  tiie 
if  tbet  it  not  frantini^t  y<>> 
•vo  eeUed  sf  on  bj  yoar  doiy,  to  eooTietthe 
MofldMit.  Geotleaieo,  I  wevkl  sot  he  onder* 
•lood  liera  to  ho  nakiii^  a  carB  of  defenoe, 
•0  if  I  iaaiiled  hteraHy  ofioB  a  proof  of  every 
pwt  of  it  This  I  Hifli9t  «poR,  that  io  all  eaoee 
wlltooever,  the  priociplo  of  the  ciime  ia  the 
iBa%ija«t  mnd,  the  bod  deaifo  and  iotentioo 
in  tiw  writer;  and  y^n  aiBst l^oalisfled  of  the 
poof  and  the  oature  of  the  auhjeethelofe  you, 
theft  there  wm  that  maifl^nl  diepooitioo  in  the 
writer.  Yon  mnit  he' comriooed  here,  that 
there  was  aedition  in  the  intenlion ;  and  if  that 
poof  m  waotiof  ,  that  chmr^e  io  not  made  out ; 
It  is  lihe  aN  the  other  cases  of  orimiaal  prose* 
•ntionSf  wheilMT  tor  felony,  peijnrjr,  or  trea« 
•on ;  yon  mnot  find  the  ioteotion ;  it  must  he 
jprortd  wilf«l  and  corrupt,  in  case  of  peijnry ; 
and  if  ikey  were  Io  say  they  found  the  word 
isbe,  wirtioot  wiNwl  and  eorropt,  they  have  ia 
eflsct,  aopntted  the  dedeudant.  They  wouM 
do  heSk*r,  If  in  explicit  words,   they  wooM 

rJc  in  Che  laoguage  of  the  law,  in  saying, 
defendant  is  notfutlty.  Thtre  is  danifer 
hi  net  beinf  explicit,  where  the  tads  justify  an 
explicit  esplanalioB';  and  I  do  submit,  xeolle* 
■Hn,  that  in  the  present  case,  you  roust  heeoo- 
TMced  there  is  a  acditiotts  meaainff  and  inten- 
tion mnninif  though  the  whole  of  this  pnhtien- 
tioo,  though  I  don't  see  it  is  Deeessnry  lo  give 
peoof  of  the  whole,  but  you  must  be  convinced 
•f  the  seditious  intention,  so  as  to  affect  the 
defendant  with  a  proof  of  the  seditions  inten- 
tion at  the  time  he  published  it.  Gentlemen, 
aiy  learned  friend,  knowing  that  to  he  the  case, 
knowing  the  necessity  of  such  proofe  to  sup« 
pott  tlie  present  chnrge,  he  has  entered  into  an 
oxaiaination  of  the  paper,  and  he  hns  laboured 
In  eonvinco  you,  that  this  b  a  direct  personal 
Khd  and  tnreclivo  against  the  kmg.  Gentle- 
aen,  if  a  subject  of  this  kingdom  no  for  forgets 
bia^nty,  as  to  traduee  and  calumiriate  the  per* 
aon  of  the  king,  in  that  ease  it  wouM  cut  off  n 
amwna  defence;  but  it  is  necesmry  to  the  pre- 
sont  proseontioB,  yon  sbotdd  understand  ft  so  i^ 
Ihn  IcMved  gentleman  has,  for  that  reason,  so 
lnbom«d  it,  nod  you  wiM  jndgn  of  the  success 
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yoo 
of  his  labonra.  Yon  wiH  jndge  bow  well  war- 
nmled  by  the  paper  before  yon,  am  the  con- 
mwctions  the  Isawwd  gsntleman  hns  pnt  npon 
it.  la  the  first  pinoe,  wystlm  lenmod  gen* 
tlnman»  every  hnd  quaKty  n  imputed  to  the 
kmg  ;  every  good  qoalitpf  denied  him.  G^n- 
tleman,  1  snhmte  ut  your  own  consideintion, 
■pen  rmding  the  paper,  n4elher  the  obvious 
of  the  awthor  is  not  quite  contrary  to 


themtaning  pnt  upon  it  by  my  learned  firiebd; 
mmI  whether  ho  hsis  not  repeatedly  borne  testi- 


ay  of  thoroMlvinoes  of  the  hmg.  Is  that 
application  jnstr  Is  Hjuattooay,  this  is  a  paper 
^mi^ioing  thnimwntioaof  nU  had  qnnliion* 

VOUXX4 


tiont  to  the  king  himaelf,  and  denying  thosli 
viitoes  whidi  all  the  world  know  htm  to  hn 
possessed  off  Through  the  whole  of  the  paper, 
there  is  not  an  imputation  of  any  bad  qualify 
in  the  king.  On  the  contrary,  those  bad  qua* 
Jitiea  are  imputed  to  others.  The  learned  gen^ 
n,  in  his  further  prosecution  of  that  de- 
to  make  yon  assent  to  hts  proi 


«K«ti 


propositions,  if 
siibtilty  can  draw  it  from  the  line  ot  trvth,  and 
ipive  it  that  aapersion  he  mys  it  contained ;  he 
hns  told  you  his  ndncatiou  is  libelled;  bin 
oondition.  his  situation,  nod  the  whole  is  a  liM 
upon  him  in  the  suppooed  difficuldes  in  the 
nccem  of  an  honest  nmn  tn  his  doset,  to  tell 
him  be  Is  snrrsunded  hy  flatterers,  and  that 
truth  don*t  find  easy  ncoem ;  and  that  ia  an 
aapersian  upon  the  Inng.  It  bm  been  the  case 
i>f  the  best  of  kings ;  and  no  good  qoalitiea 
ta  the  mind  of  n  sovereign  can  guard  agaimt 
it.  The  mnst  active  and  vigilant  kings,  havej 
tnaome  part  of  their  lives,  suffered  in  the  ad* 
miuistration  of  govemment,  from  the  diffi^ 
colty  there  ia  to  convey  the  truth  to  their  ear. 
It  is  not  the  person  of  die  king,  it  is  the  mis- 
fhitune  of  a  throniethat  it  cannot  be  accessibfn 
to  people  of  all  denominnlisus.  If  their  servants 
are  corrupt,  they  are  oorroonded,  and  a  barrier 
is  formed  against  the  approach  of  all  others, 
that  would  convey  any  useful  caution  to  the  ear 
of  the  king.  If  he  is  in  tlie  hands  of  bad  aer* 
vants,  the  roost  wholesome  steps  sre  to  be  takeft 
to  deliver  himaelf  from  those  servants,  flaa 
that  construction  contended  fer  by  my  learned 
frienil,  and  -  ingeniously  stated  to  you,  baa 
It  been  well  warranted  by  the  paper  before 
you  ?  Let  us.consider  the  other  groond  upon 
which  it  has  been  contended.  It  has  been  said, 
the  lord  lieutenant  of  Ireland  has  been  treated 
wrongfully,  nod  he  don't  deserve  that  title  ; 
and  my  learned  friend  said,  he  himself  would 
defeod  him,  as  he  has  known  his  conduct,  and 
been  acquainled  with  him.  Thelord  lieutenant— 
witli  regard  to  what  it  said  of  him,  and  to  make 
it  apply,  it  has  been  said  it  infers  an  insult  upon 
the  kmg,  because  he  is  told,  after  the  disgraceful 
picture  has  been  drawn  of  the  viceroy  and  de- 
puty, that  he  is  a  fit  or  worthy  representative  of 
the  person  that  sent  htm.  Read  that  pasn^, 
gentlemen ;  I  desire  that  passage  may  be  fiihr* 
ly  mad.  The  import  is,  as  I  am  warranted  br 
the  wot ds  and  I  «ipect  to  find  no  credit  with 
thk,  or  any  jury,  if  I  wiHully  misrepresent  any 
thiiig'«-4he  import,  as  I  take  it,  is,  that  a  dts- 
pfraMfnl  viceroy  has  been  sent  to  a  neighbotnr^ 
Mg  king^m ;  and  the  import  of  the  paper  is, 
it  was  that  viceroy  that  has  drawn  discredit  upon 
the  person  that  sent  him.  Wlio  sent  him  P  that 
praon'  is  not  named  that  sent  him,  nor  is  them 
n  word  snid,  nay,  it  is  so  far  from  being  said,  that 
representative  is  a  worthy,  becoming,  or  similar 
repivsentative  of  his  sovereign,  the  contrary 
is,  in  direct  words,  said— his  aovereign  is  dis* 
grseed  b^  biro.  This  Ui  the  third  groond  by 
which  it  is  represented,  there  most  be  Aper* 
aooal  appKcatton  of  this  to  the  king,  lltea 
my  learned  friend  says,  the  next  charge  npon 
him  is,  Ibnt  be  taket  ft  ■hnre  ia  the  ntrrotr 
«L 
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▼iewf  BDd  fftlfti  malignity  of  wise  indif  idoalt, 
to  sacrifice  a  pri?ate  object ;  aod  that  be  had 
stretched  every  nerve  of  govemmeot,  and  vio- 
lated the  constitution,  by  an  ill-advised  per- 
sonal resentment,.  Is  it  criminal  to  say,  every 
ministerial  power  has  been  employed  to  crush 
that  man?  ifitJs  criminal,  Mr.  Miller  makes 
one  amongst  millions  of  guilty  gentlemen. 
Does  that,  however,  in  the  least  degree,  apply 
to  the  person  of  the  king?  Are  you  not 
then,  by  reading  the  paper  itself,  convinced, 
that  this  has  no  application,  in  any  decree, 
of  that  kind,  to  the  person  of  the  kmgP 
It  contains  no  insinuation  to  his  disgrace,  no 
reflection,  no  personal  resentment  upon  him  ; 
and,  is  it  criminal  in  a  man  to  say,  if  he  thinks 
so,  that  discontents  prevail  in  this  kingdom? 
is  it  criminal  to  state  the  grounds  of  it?  is  it 
criminal,  if  he  thinks  It,  to  say  there  are  dis- 
contents between  one  party  and  another  ?  is 
It  criminal  for  a  man  who.  thinks  there  are 
evil  counsellors  about  the  king,  to  express  his 
wishes,  that  they  may  be  removed  ?  In  direct 
terms,  these  are  the  words,  that  thev  may  be 
removed,  and  the  parliament  dissolved,  and 
every  cause  of  complaint  removed  from  his 
government.  And  those  who  wish  for  the 
prosperity  of  the  king,  and  content  and  hap* 
piness,  may  form  such  a  wish  ;  and,  if  justi- 
fiable in  making  it,  certainly  are  justifiable  in 
exprfssiog  it;  and  it  can  be  no  imputa- 
tion upon  the  person  of  the  king  through- 
out. But  the  measures  of  government  have 
teen  freely  censured,  from  one  end  of  this 
paper  to  the  other,  as  the  cause  of  the  discon- 
tents, and  that  has  been  lamented ;  and  an  in- 
vidious interpretation  has  been  given  it,  as 
if  it  was  a  menace  to  the  sovereign.  Geotle- 
meu,yoii  all  know,  that  whoever  gives  a  picture 
of  a  distracted  and  discontented  people,  if  he 
means  to  cpnvey  honest  advice,  would  name 
those  consequences;  which,  in  the  course  of 
things,  are  likely  to  follow ;  the  more  he  dreads 
and  apprehen<|8,  and  wishes  to  avert  them, 
the  more  freely  will  be  name  them,  beeause 
that  is  the  means  oAen  to  prevent  them ;  and 
the  author  may  say,  I  fear,  in  course  of  time, 
ihey  may  happen,  and  he  may  point  out  the 
means  by  which  they  may  be  averted.  The 
fears,  and  not  the  menace  of  the  writer  is  con- 
f  e^ed  to  the  crown.  Then,  gentlemen,  I  sub- 
mit to  you,  upon  a«full  consideration  of  the 
paper  before  you,  there  are  no  reflections  upon 
the  person  of  the  king;  but  the  measures  of 
government  are  canvassed  with  that  freedom,  I 
hope  I  shall  always  see  them  treated  with  in 
this  kingdom.  I  hope  I  shall  never  see  them 
meet  -with  any  discouragement  from  juries,  to 
say  the  person  of  the  king  is  surrounded  with 
evd  counsellors;  upon  an  examination  of  it,  if 
that  should  be  the  case,  and  they  should  meet 
with  discouragement,  it  is  shutting  their 
jnoutbs  to  any  enquiry  at  all,  and  they  must 
rest  contented  at  every  act  that' is  done  by  the 
king'f  servants,  though  that  is  virtually  a  dis- 
tinclioD  in  law  from  the  king.  We  do  not 
•opsider  that  it  is  the  king  makei  war  or  peacci 


and,  it  is  not  only  justifiable  to  say,  that  war  a 
not  begun  properly,  but  peace  is  not  made  pro- 
perly :  for,  it  has  been  frequeiktiy  the  case  of 
this  kingdom,  to  exercise  the  royal  prerogative 
of  the  seal  to  a  peace,  which  has  been  de* 
dared  to  be  ignominious  and  dishonourable  at 
the  same  time.  -  At  the  same  time  we  guard 
the  person  of  the  king ;  it  is  not  his  peace,  but 
the  ministers,  and  they  should  be  punished  for 
it.  The  ministers  have  then  made  use  of  thia 
argument,  it  is  the  king's ;  unfaithful  to  their 
sovereign,  if  they  have  dra%«  n  reproach  upoa 
themselves,  they  will  shelter  themselves  be* 
hind  the  curtain,  and  will  produce  him. 
Whenever  measures  are  freely  wrote  of,  who- 
ever should  introduce  the  name  of  the  kibg  as 
the  author  of  it,  he  is  the  person  who  acu  un- 
worthy of  that  duty  he  owes  to  the  king,  and 
he  has  libelled  the  king,  and  brought  his  per- 
son into  danger:  those  that  take  from  the  ofll- 
cers  of  the  crown,  and  throw  that  upon  the 
king  which  belongs  to  them,  treat  the  person  of 
the  king  ill,  and  make  a  hbel  upon  him :  but 
the  jury  will  put  a  right  construction  upon  thia 
paper.  The  jury  will  consider  the  necessity  of 
a  tree  examination  of  measures,  aud  they  will 
not  suffer  an  expedient  to  take  place,  which 
would  be  at  once  unfaithful  to  the  crown,  and 
dangerous  to  the  subject,  to  shut  our  mouths 
to  all  sorts  of  discontent,  and  to  reduce  this  na- 
tion, like  all  others,  where  oppressions  cannot 
be  expressed,  where  discontents  are  not  known, 
till  they  break  out  in  events  too  datigerf>us,  and 
too  melancholy  to  be  mentioned.  And,  as 
their  discontents  are  known,  they  may  be  re- 
moved ;  if  well  or  ill-founded,  they  may  bo 
answered  by  argument ;  if  they  are  ill-mea- 
anres,  it  is  the  happiness  of  this  kingdom,  that 
we  owe  to  the  freedom  and  liberty,  which  is  a 
security  to  the  throne  and  people. 

Gentlemen,  I  have  troubled  you  thus  largely 
in  tills  cause,  in  answer  to  my  learned  friend's 
arguments,  and  J  ho|>e  my  endeavours  will 
not  be  needless;  for,  you  are  the  constitu- 
tional judges  of  the  question.  You  have  th« 
fiaper  before  you.  If  you  see  upon  examina- 
tion of  this  psper,  that  there  are  none  of  those 
seditious  designs,  nothing  of  that  tendency, 
nothing  that  conveys  a  proof  of  such  a  male- 
volent disposition,  either  in  the  writer  or  ths 
defendant,  which  is  charged  in  the  information, 
I  am  persuaded  you  will  do  your  dutyijind 
will,  by  an  explicit  verdict,  not  to  be  misunder- 
stood, declare  the  defendant  not  guilty.  I  trust 
you  will,  gentlemen,  and,  for  that  reason,  I 
don't  trouble  you  with  comments  upon  the 
evidence  produced  before  you.  It  is  left  to 
you,  whether  you  will  say,  a  citizen  of  London 
shall,  for  any  paper  published  in  such  a  way, 
be  so  far  affected  with  the  contents  and  know- 
ledge of  it,  that  he  should  be  said  to  hUve 
formed  horrible  and  seditious  machinations 
against  the  king  and  the  subjects  of  this  coun- 
try. Gentlemen,  I  shell  not  trouble  yoo  with 
an^  more  questions  of  this  sort,  because  I  isoo- 
cwve  the  defendant  to  be  safe  in  your  hands.  I 
lutrs  taken  the  liberty  to  submft  that  to  yoa^ 
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•od  joo  will  wrioiNljr  connder  upon  what  yon 
•re  to  decide.  You  will  consider  whether  he  is 
ICuiliy  in  the  manner,  form,  and  charg^e  in  this  in- 
formation, and  whether  he  is  ffuilty  in  erery  part, 
which  must  be  added  to  make  op  the  whole  of 
this  char|(e.  And,  if  you  say  he  is  gruilty,  yon 
in  your  own  consciences,  pronounce  him  ffuHty 
of  e? ery  particular,  specified  offence.  If  yon, 
upon  th^  other  hand,  should  not  suffer  the  de- 
fendant to  be  non-suited  upon  the  paper  before 
you,  and  that  you  will  {^?e  an  example  which 
one  da^  or  another  will  do  honour  to  the  names 
of  the  jury,  and  the  nation  will  derire  that  be- 
nefit wLich  it  has  always  derived  from  a  jury, 
and  I  hope  it  ever  will ;  I  am  persuaded  you 
will  not  disapprove  of  that  freedom  which  is 
made  use  of  in  that  paper,  when  you  see  there 
is  no  intention  of  doing  ill  in  it,  which  must  be 
left  to  the  wisdom  and  integrity  of  those  gentle- 
men, who  are  now  the  greatjodgesof  that,  and  I 
trust  1  have  nothmg  to  fear  in  the  behalf  of  my 


Mr.  Davenport.  Please  your  lordship,  and 
you  i^entlemen  of  the  jury,  I  am  of  counsel 
likewise  for  the  defendant ;  and,  after  so  very 
able  a  speech,  by  my  learned  leader,  I  should 
faave  sat  down  very  contented  indeed,  if  I  had 
thought  what  the  learned  gentleman  had  said 
upon  the  other  side,  deserved  to  pass  without 
notice.  But  it  has  alarmed  me ;  and  I  frill 
give  you  the  reason,  why  I  think  it  ought  not 
to  pass  in  silence.  The  gentleman,  when  he 
first  opened  it,  took  it  for  granted  it  was  a  libel, 
which  he  presumed,  without  asserting  the  guilt. 
It  was  a  charge  he  would  have  thrown  upon 
others,  but  it  was  a  measure  be  himself  adopted ; 
and,  1  did  expect  from  his  ability,  and  from  the 
situation  he  fills,  that  you  would  have  had  a 
clear  line  of  precision  drawn,  without  a  possi- 
bility of  error,  where  the  libel  began,  and 
where  it  stopped.  He  has  not  ventured  into  a 
particular  explanation  of  the  whole  of  what  he 
calls  the  libel :  he  has  commented,  indeed,  and 
in  a  way,  of  which  1  shall  take  notice  bye- 
»nd-bye  to  you,  upon  broken,  disyointed  mem- 
bers of  sentences,  without  reading  the  fsir  and 
open  sentence  to  you.  Is  there  any  book,  either 
in  sacred  or  profane  history,  that  would  ad- 
mit of  soch  a  tearing  and  dismembering  as  that 
has  been,  without  leaving  the  book  absurd,  and 
possibly  criminal.  Gentlemen,  I  will  now  state 
to  you  the  manner  in  which  this  prosecution 
<M>mes  before  you ;  because  I  sha4l,  by  that, 
wipe  off  from  your  minds  any  impression,  if 
possible  any  could  have  been  made,  of  a  sup- 
position that  this  information  has  gone  through 
any  consideration,  much  less  received  the 
Mnotion  of  any  one  person,  or  an^  court,  but 
comes  merely  from  the  hand  of  him  who  has 
taken  the  lilierty  to  bring  it  before  yon.  Gen- 
tlemen, the  power  of  exhibiting  these  informa- 
tiona  has  fatally  enough  been  left  in  the  At- 
torney General :  it  is  a  claim  of  office,  and  he 
Bses  It  now.  When  the  court  of  Star  Cham- 
Mr  was  abolisiied ;  when  the  licenser  of  the 
I  was  taken  away;  wbeAtbemmtoroftbe 
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CrowD-^iSce  was  restrained  from  preferring  any 
information,  without  leave  of  the  court,  soma 
how  or  other,  this  power  remained  in  the  At- 
torney General.    Gentlemen,  if  this  libel  bo 
so  clear  and  so  notorious,  why  was  it  not  left 
in  the  ordinary  mode  of  indictment,  and  why 
not  left  to  a  grand  jury,  to  pass  their  senti« 
mento  upon  it  ?  why  was  not  the  Court  moved, 
whether  the  matter  mi^ht  have  been  beard, 
that  it  might  be  determined  in  some  measure, 
on  its  first  appearance  ?  The  leave  of  the  Court 
would  have  been  obtained,  if  they  bad  seen 
proper  ground  ;    an  answer  would  have  been 
given  by  affidavit,  and  by  that  an  opportunity 
of  exculpation;    but  it  comes  in  that  naked 
state  of  it,  in  the  information  of  that  arbitrary 
creature,  the  Attorney  General,  who  has  the 
power  to  exhibit,  in  the  way  and  manner  that 
the  luxuriance  of  his  fancy,  and  the  intemper- 
ance of  his  zeal  may  suggest.      Gentlemen, 
you  will  take  it,  divested  of  all  that  circlo 
of  epithets  with  which  it  is  surrounded,  and 
clear  it  from  all  that  imputation  of  office.     I 
will  now,  gentlemen,  consider  the  nature  of 
this  question  that  comes  before  you,  and  tha 
full  and  the  absolute  power  which  yon  have 
over  it ;  for  no  power  in  this  kingdom  has  tho 
leaat  control  over  yon ;    nor   have  they  tho 
least  power  entrusted  to  them  of  deciding  upon 
the  subject,  but  what  you  refer  to  them :    it  is 
in  your  hands,  and  it  is  solely  there.    Gentle- 
men, the  learned  gentleman,  taking,  as  I  said 
before,   the  broken   parta  of  sentences,  has, 
in  my  mind,  introduced  more  real  reviling 
against  the  sacred  character  of  that  person, 
whom  he  supposes  here  to  be  introduced,  than 
from  any  part  of  the  pamphlet  it  is  possible  to 
collect.     You  will  observe,  that  in  the  very  first 
opening  of  the  writing,  the  writer  states  aa 
a  maxim  of  thh  constitution,  and  it  is 'the  hap* 
piness  of  it,  that  the  king  can  do  no  wrong. 
He   says,  that  he  will   separate  the  private 
virtues  of  the  man,  from  the  vices   of  hit 
government;    the  amiable  prince,  from  the 
folly  and  treachery  of  his  servants ;   that,  in- 
stead of  friends,  persons  in  that  situation,  are 
too  liable  to  meet  with  the  imputation  of  fa- 
vourites.     His  in  that  manner  he  introducea 
that  very  abuse  that  is  supposed  to  be  thrown 
upon  his  majesty.    Gentlemen,  yon  cannot  be 
ignorant,  how  many  controversial  pamphlets 
and  pa))ers  of  every  sort,  of  Juniusesand  Anti-> 
Juniuses,  there  have  been  published,  by  every 
man  who  thought  he  had  a  right ;  and,  I  hope, 
yon  will  be  of  opinion,  every  man  has  a  right 
to  auhmit  his  doubts  to  the  public,  provided  he 
confines  himself  to  a  free,  open,  public,  and 
able  discussion  of  those  grievances,  which,  we 
conceive,  scarcely  aflVcts  the  mere  imagina- 
tion, without  a  ground ;    and  this  author  must, 
most  sensibly  have  felt  it,  as,  I  think,  is  mani- 
fest from  the  strength  an«l  energy  wit|j|which 
the  paper  itself  is  conchetl.     GentletiMii  you 
will  find,  throuifh  the  whole  of  this  pamphlet, 
the  maxims  with  which  he  sets  out.  I  presume 
you  will  see,  that  the  minister  has  found  bimsell^ 
with  all  bif  tribe  of  Writers,  unable  to  defend 
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himself,  and  lo  refute  it ;  and  so  hat  bad  reeourat 
to  tbe  odIv  iastrumeat  which  is  left  in  the 
hands  of  the  Attorney  General,  the  power  of 
pveferriog  an  information,  in  order  to  involve, 
in  criminal  guilt,  the  author  of  tbia  paper, 
vbom  be  found  he  could  not  refute  by  all  bis 
▼ain  attempts.  Gentlemen,  it  has  been  the  ob- 
servation of  all  ages,  that  when  a  hot,  a  weak, 
and  inexperienced  minister  happens  to  be  at- 
tacked,  his  constant  refuge  ia  under  tbe 
uring  of  majesty  ;  and  that  be  screens  him- 
self behind  that  throne,  which,  be  is  in  hopes, 
tbe  subject  dares  not  approach ;  and,  you  will 
find,  that  the  calm,  tbe  able  and  experienced 
statesman,  treats  the  attacks  npoo  his  measures, 
or  upon  bis  character,  with  tlie  contempt  it  de* 
^rves,  if  it  be  true.  Gentlemen,  whether  tbe 
subjects  of  this  paper  be  or  be  not  true,  I 
will  observe  to  you,  that  the  drawer  of  the  in- 
formation, that  the  exhibitor  of  it  to  you,  the 
Attorney  General,  has  not  pretended,  in  any 
part  of  It,  to  say  it  is  false;  that  you  will  find^ 
through  the  whole  tenor  of  this  information. 
IVhy  then,  gentlemen,  if  this  be  the  nature  of 
tbe  question,  and  if  vou  have  tbe  power  over 
it,  it  is  for  yon,  and  you  only,  to  determine, 
whether  this  paper  deserves  all  the  branding 
cpitliets  with  which  it  is  loaded ;  whether  the 
substantial  allegations  drawn  from  it  are  true  i 
which,  upon  vour  oaths,  yon  must  (ind,  if  yoo 
find  the  defendant  guilty — that  he  baa  at^- 
tempted  to  draw  tbe  aubjeots  from  their  wfe^ 
reign,  and  to  excite  tbem  to  an  unnatural  inaar- 
vection  against  their  nrince :  that  is,  not  by 
words  of  ceufse,  not  oy  adjectives,  bat  it  is  in 
Wttbstantives,  to  be  foiuui  upon  oath  by  you, 
if  yoa  are  of  opiaioa  he  ia  guilty.  I  should 
aot  atand  up  mr  or  support  a  traitorous  pur- 
Mse ;  but,  it  is  not  expected  of  his  m^esty,  to 
defend  the  weak  and  misgnided  minister,  whose 
conduct  is  his  own,  with  regard  to  tbe  public ; 
snd,  whenever  thai  is  sullied,  he  is  liable  to  be 
told  of  bis  faults.  And  if  you  shoukl  be  of 
opinion,  that  tbia  is  a  free  and  bold  discussion 
of  the  measures  of  a  misguided  minister,  and 
that  this  was  an  information,  which  tbe  author 
of  tbe  papa-  meant  to  convey  to  those  who  had . 
power,  be  it  lodged  where  it  may,  and  ought 
possibly  correct  the  errors  of  a  misguided  leader, 
smd  inform  a  coosoientious  good  king  of  it; 
tbeo  you  will  view  it  in  the  way,  which  I  be- 
fore gave  reason  for,  and  I  hope,  find  a  ver- 
dict for  tbe  defendant  of  Not  GuiUjT.  It  has 
been  always  the  language,  the  king  him- 
self cannot  be  affected ;  that  no  man  raises  a 
personal  iovectiveagainst  him ;  that  attempt,  I 
DSlieve,  was  hardly  ever  oMde,  and  yet  vou 
wiH  find,  1  dare  say,  from  your  mefliory  of  bis- 
lory,  there  have  Men  instanccsi  where  ocverai 
opplicatiotts  have  beea  made  to  the  throne^  face 
to  face,  by  tbe  parties  thesMeives ;  as  was  tbe 
case  of  (fhe  learned  Bishops*  who  presented  a 
jietitioB^  tbe  kiag,  arraigning  the  conduct  so 
far  of  those  tliat  advised,  and  they  expressed 
the  evil  tendenoy^of  a  proslamatwn  of  bis  own. 
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These  was  no  pvoof,  only  psssuMUM^fov  ssf^. 
ing  it  oaoie  from  their  hands.     It  was  soob  « 
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petition,  arraigning  tbe  conduct,  and  explainias 
tbe  evil  tendency  of  the  proclasMtioo,  that  it 
was  by  an  honest  jury  thought  a  fair,  a  l^gol, 
and  aoonatitutional  petition ;  and  they  foond,  m 
they  had  a  right  to  do,  their  reverend  lordships 
not  guilty,  after  a  long  deliberation;. and  I 
shall  sit  down  in  perfect  hopes  and  confideoos 
yon  will  find  this  defendant  not  guilty  also. 

Sol,  Gen.*  Pleaae  Tour  lordship*  and  joo 
gentlemen  of  tbe  jury,  i  hope  you  will  give  flan 
leave  to  say  a  word  or  two  upon  this  defence 
that  has  been  made.  There  have  been  sonse 
motions  of  blame  upon  my  conduct,  which  has 
been  for  some  purposes  so  drawn  intotlie  ^ue^ 
tion,  that  if  f ,  in  tbe  situation  in  which  I  have 
stood,  should  remain  silent  upon  that  subject,! 
should  be  thought  perhaps  ss  weir  to  betray 
myself  in  tbe  business,  ss  tbe  principles  of  law 
upon  which  I  stand  in  this  prosecution,  tbeogh 
1  do  not  think  it  of  exceeding  great  oonae- 
quenoe  to  tbe  issus  of  this  cause,  whether  tlMae 
principles  be  actoally  settletl  one  way  or  the 
other,  becauRO  there  are  no  points  of  law  iipoe 
this  subject,  that  in  my  mind  require  partieuJar 
strength  of  argument  or  great  ahetrusencsaef 
reaaoniog,  ie  order  to  come  at  tbem.  Tliey  lie 
open  and  upon  a  level  to  conMiioa  uod.erBtanA 
ing,  to  that  obvioua  moral  olMervatiou  mC  att 
mankind,  do  no  wrong  to  another ;  but  you  ere 
desired  to  understand,  the  justice  of  thM  cause 
has  been,  in  fast,  entangled  in  the  ffrmer  $  aed 
that  it  is  necessary  for  yoo  W  ^  through  aU 
that  is  called  the  iodecemeot  ot  the  inlbrne- 
tioo;  to  find  the  party  guilty  according  to  the 
entent  of  every  epithet :  where  is  that  law  te  be 
found? 

Serj.  Olymu  I  nMist  beg  leave  to  intsrrept 
you.  It  was  the  substantial  proofe,  net  of  dbe 
epithets. 

Sol.  Gem.  It  is  a  Matter  of  no  kind  ol  onoe^ 
quence  to  Uiis  bwsinsss»  whether  tbe  i 
spoke  it  expressly  in  tbe  extent  1  rssTi 
steed  theaa  to  speak,  or  whether  the/left  il  te 


MUensa 
iTly  under* 
eyieftilte 
beeoUectod  and'inferred  to  extend  ieHber  hf 
construetioe,  than  they  reaUy  ventured  ^  thel 
is  of  no  esnsequenee  lo^  this  business.  M  I 
SMant  wss  to  introduce  thet  idea.  I  should 
have  taken  tbe  freedoas  to  atate,  as  a  Wepesi« 
tioQ  of  laiM  that  ia  lo  ssv,  the  subslnntiiialle*' 
gatiens ;  let  it  be  worded  by  epithet,  or  not, 
tbe  aceesation  is  of  the  pert  the  defondani  hae 
publiahed  ia  writing  or  peintieg,  concerning  the 
chiraeter  and  person  of  soother,  which  ia  iiH 
juriotts  to  bis  person  and  character ;  and  thel 
the  ofience  is  considerably  enhanced,  whes 
applied  te  the  persoo  of  megistrates,  aiid  par* 
ticularly  te  the  highest  msgistrat< 
That  is  tbe  gfoond  which  I  i 
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*  Coooermng  tbe  right  in  crown  proacco* 
to  a  reply  on  the  j>art  of  tbe  erown-thoogit 
no  witness  have  been  cxaoMesd  on  theollMV 
aide,  see  Mr.  Bend's  Case»  p.  Ml  «C  this 
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llMgb I MwMkMtMd  Um  4MfriM  of  «•- 
tlMT  effwl  atoted  id  tbo  outMl,  I  MB  well  con* 
'tam  if  we  are  afreed  io  lew,  ami  will  prooeed 
«|NMi  it  jaal  ID  the  maiioer  id  which  I  think'  it 
■laiids.  I  did  undenUHid,  when  the  leafoed 
yricmap  apeke  firat  of  it|  when  1ie  entered 
anion  delenoe  of  the  paper,  and  embarked  in  it, 
that  it  waa  npon  the  laaie  line,  and  same  no- 
tion of  law  I  bate  gone  upon.  The  learned 
gentleman  who  epebe  teceod,  thoi^ght  proper 
togviirlitlle  wider,  and  five  a  more  general 
dMRsnesion  Ihan  my  learned  friend  who  spoke 
firet ;  nnd  he  thought  it  neoeaear j  to  tell  you, 
that  thie  infermation  came  under  no  sanction, 
no  kind  of  anihority  whatsoerer.  I  refer  to 
Yoor  own  memory,  gentlemen,  whether  1  re- 
liad  in  the  openipg  of  this  cause  at  all  upo>o 
the  authority  under  which  this  information  is 
filed  ;  not  the  least  upon  earth ;  did  DOt  I? 
and  yet  at  the  same  tinte,  if  that  should  come 
to  be  catted  in  nuealion,  1  am  io  inform  you  it 
k  iled  by  an  officer  of  the  crown,  and  whom 
the  constitution  of  this  eountr  v  has,  in  aU  agea, 
intrusted  to  his  duty  and  bis  knowledge,  a  dis- 
cretionary power  ol  filing  these  informations ; 
and  the  veij  statute  alluded  to  by  the  gentle- 
men, wee  after  the  Revolution,  and  at  a  time 
when  the  constitution  was  well  considered,  and 
the  liberty  of  the  subject  supposed  to  be  esta- 
blished. At  that  time,  and  for  the  sake  of  the 
canetitulion,  noder  which  we  Kve  now,  it  was 
expreseed  to  lie  in  that  officer  of  the  crown 
to  file  ittformatioDs  for  the  sake  of  the  preser* 
vation  of  public  order  and  peace.  This  is  the 
kw  ol  the  couDtry  firmly  settled  at  the  time  of 
the  Revolution ;  'and  yet  now,  when  the  law 
comes  to  be  put  in  execution,  juries  are  enter- 
latoed  with  an  idea  of  the  oppressive  qualities 
existing  in  that  law,  which  the  wisdom  of  a^es, 
nnd  the  best  correctkn  pomible,  applied  to  thAt« 
have  established  what  it  is  that  officer  m  en* 
tnisled  with,  a  matter  of  duty  and  honour  not 
to  file  informations,  which  k  bis  judgment  and 
dkcretioQ,  do  not  call  for  the  extraordinary  Ju* 
tarpeskion  of  bis  office.  Whenever  they  do,  it 
k  bw  duty  to  file  them,  unlem  something  bad 
been  haid  to  impeach  bis  proceedings  in  that 
part  of  the  execution  of  his  duty.  Bui  I  can 
any,  myself,  it  was  filed  bv  an  officer  of  great 
judgment,  and  noimpeaaied  honour ;  and  it 
was  his  opinion,  and  it  was  accordingly  done, 
Bot  to  proceed  by  indictment,  but  informaMon 
io  the  coort  of  King*»-bench.  The  Court 
wnuld  not  have  heard  a  motion  at  the  instance 
of  the  Attorney  General  to  file  that  which  k 
kk  duty  Io  file.  The  very  circumstance  of 
kk  being  to  fik  it,  wouki  have  prevented  the 
Court  from  bearing  the  motion ;  they  wouM 
have  called  to  him  to  do  his  duty  in  the  course 
of  information.*  And  k  the  Attorney  General, 
wken  he  plainly  seen  it  with  the  same  eyes 
Ike  reat  of  mankind  kavo  seen,  and  the  same 
Tinw  k  wbkh  they  have  talked  of  it,  when  be 
mkM  n  direct  saafignant  attack  made  open  the 
*s     I'  '■■  ■      II.     ..I  ■     ,      i«       I    » 
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of  the  king  hiiiioelf,  k  he  to  wnk  UU  n 
4  jury  finda  it  ouch  attack,  and  presenta 
what  k  hk  offiee?  and  k  he  noitointeiu 
pose  upon  such  sul^eeta  as  this,  where  it  k  hk 
duty  r  and,  gentlemen,  these  are  the  grounda 
upon  which  it  k  Io  be  determined  by  tou.  To 
speak  properly  of  the  gentkman  that  spoka 
Brst»  tbev  are  not  his  grounds ;  though  tha 
second,  be  baa  endeavoured  to  mislead  yon 
npon  the  aub^t,  by  telling  you,  that  in  hk 
opinion,  this  is  not  a  libel ;  but  be  baa  withal 
f^fen  yen  hk  reason  why  be  offers  to  argue  it 
IS  no  bbel,  because  ho  says,  it  does  not  apply 
to  the  person  of  the  king.  Now  I  agree  per- 
fectly, that  aa  far  as  this  kformation  goes,  it 
charges,  that  this  libel  does  afiect  the  person  of 
the  king  $  and  if  be  has  made  out  to  your  sa- 
tisfbction  that  no  part  of  the  libel  docs  so  affisct 
him,  then  that  part  of  the  charge  will  &I1  to 
the  ground,  as  well  as  that  part  that  affects  the 
gt«at  officers  of  state.  Jf  the  defendant  baa 
made  out  there  are  no  pasmges  tliat  apply  to 
those  persona,  then  be  k  disctiarged  from  that 
port  of  the  iafomatkn ;  so,  with  regard  to 
that  part  afiecting  the  House  of  Commons,  if 
he  has  made  out  that  the  House  of  Comnmna 
are  not  directly  and  personally  reviled  and  taxed 
with  the  gromest  corruptkn,  even  with  lieing 
bought  by  the  mlnktry ;  if  ko  has  made  out 
that  proposition,  then  that  will  kll  to  the 
ground.  I  do  not  mean,  (because  you  have 
Uie  paper  before  you,)  to  go  over  those  pas- 
sages, at  the  outset  of  wbkh  it  appears,  the 
person  of  the  kkg  bas  been  directly  meant, 
though  some  have  been  taken  up,  sad  otfaem 
omitted,  b^  my  learned  friend  injbe  defence. 
I  will  confine  myself  to  those  that  have  baaa 
taken  up.  He  tells  you,  there  k  a  great  ac- 
knowledgment of  the  royal  virtuea.  What  a 
wretched  misery  is  that  in  the  obrkus  sense  of 
those  that  are  to  deter m  ine  n  pon  it.  }  f  be  doea 
acknowledge  those  royal  virtues,  he  taxes  the 
king  with  those  that  are  directly  opposite  to 
thoM  qualities,  and  the  taxing  of  them,  I  wiU 
point  out  to  you  immediately.  In  the  firat 
place,  my  leamefl  friend  says,  what  is  said  of 
the  king,  k  but  the  ordinary  accident  of 
thrones,  and  the  most  active  of  kings  hava» 
in  some  part  of  their  lives,  suffered  in  the  a^ 
ministratkn  of  government.  And  therefore  it 
might  be  as  well  said  of  all  kings  whatsoever,  or 
at  least  the  greateat  number  of  kiajps,  and  no 
harm  could  come  from  the  seal  that  k  express 
ed  to  the  present  king.  Observe  the  language 
of  the  paper  itself.  *'  It  k  the  rokfdrtune  of 
your  Mfe,  and  the  cause  of  your  reproach  and 
distress."  Is  this  the  language  that  may  be 
said  of  all  kings  P  and  his  being  unaconaintod 
with  the  language  of  truth .  Tbk  is  only  dro|K 
ping  ideas  concernkg  the  applicatkn  to  the 
king,  and  very  far  from  fact;  and  thefafore 
the  officers  of  the  crown,  are  they  wim  waat 
to  make  that  a  libel  upon  the  king,  that  waa  no 
libel.  Were  it  only  about  k  coffeo-honea% 
that  the  kkg  was  unacquakted  with  ttie  ian- 
ffuage  of  truth,  and  constantly  orriog»  and  that 
he  had  aot  dkoovored  kk  prq|ttdiMa9^  wu0 
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that  laid  about  opon  tables  io  taTerna  and  eof- 
fee-bouaea,  nobody  understood  it  to  be  a  libel. 
But  it  becomes  a  libel,  when  the  officers  of  the 
crown,  for  the  findication  of  the  character  of 
the  king,  thought  proper  to  bring  it  before  a 
court  to  be  justified  there.  With  regard  to  the 
lord  lieutenant  of  Ireland,  my  learned  friend 
says,  there  is  no  application  to  the  king. 
*  Certainly  there  is  no  application  to  the  king 
whatsoever.*  Now  let  us  see  a  liule  whether 
there  is  not. 

**  The  people  of  Ireland  give  you  every  day 
fresh  marks  of  their  resentment ;"  so  that  it  is 
introduced  to  the  king.  «*  They  despise  the  mi* 
terable  governor  you  have  sent  them,  because 
be  is  a  creature  of  lord  Bute.*'  This  is  the 
•buse  upon  lord  Townshend ;  for  what  reason 
is  best  known  to  the  author  himself;  but  if  they 
•re  masters  of  men's  characters  to  treat  them 
just  as  they  please,  there  is  an  end  of  all  law 
and  justice.  But  when  it  concerns  the  person 
'of  a  king,  it  is  not  from  the  natural  ideas  they 
are  so  ready  to  confound  the  person  of  a  king 
in  the  person  of  his  representative,  as  he  states 
the  people  of  Ireland,  every  day  giving  fresh 
marks  of  their  resentment,  because  they  under- 
stand there  is  no  difference  between  the  original 
of  a  king,  and  their  representative.  It  is  not 
owing  to  a  confusion  of  their  ideas  they  do  in 
that  manner  confound  it.  What  does  he  say  in 
the  next  part  at\er  Ireland  ?  He  then  proceeds 
to  state  America,  of  which  he  first  of  all  says, 
**  they  were  ready  enough  to  distinguish  between 
the  king  and  his  ministers,  and  to  throw  the 
fault  upon  them ;"  and  that  I  suppose  is  not  to 
be  applied  to  the  king.  But  afterwards  he 
•ays,  **  the  decisive,  personal  part  you  took 
•gainst  them  ;"-^is  this  clisrging  the  ministry  ? 
**  that  deciffive,  personal  part  you  t04»k  against 
them,  has  eflectualty  banished  that  first  dis- 
tinction from  their  minds  ;  they  consider  you 
as  united  with  your  servants  against  America, 
they  knowing  how  to  distinguisih  the  soverei^j^n 
•no  a  venal  parliament  on  one  side,  from  the 
real  sentiments  of  tlie  English  people  on  the 
other."  H  as  this  no  application  to  the  king  ?  It 
certainly  has.  I  have  stated  these  few  in- 
•tances,  merely  because  they  were  those  that 
have  been  taken  up,  in  order  to  shew  they  have 
no  application  to  the  king.  Gentlemen,  i  have 
atated  them  to  you,  imagining  we  are  so  far 
vpon  a  just  ground,  and  that  you  can  imagine 
BO  other  but  that  the  king  is  as  plainly  distin- 
guished from  every  body  else,  aa  any  thing  in 
the  world  can  be  distinguished. 

They  are  right  in  saying,  that  if  yon  find  it 
is  meant  so,  what  avails  all  that  has  been  said. 
But  they  go  beyond  that ;  and  very  properly 
•ay  you  are  the  refuge  of  liberty.  You  are 
•0.  You  are  the  refuge  of  those  who  find 
themselves  wronged  contrary  to  the  laws  of 
this  country,  and  apply  to  the  laws  of  this 
country  for  redress.  And  if  you,  who  are  the 
nfuge  of  liberty,  in  that  aense,  should  either 
by  such  delusion,  or  influence  of  prejudice  and 
warmth  in  favour  of  such  strange  ideas,  endea* 
-yottred  to  be  put  upon  them,  deny  that  joatioo 
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to  those  that  apply,  for  jbstioey  ihere  eonaeqocnt- 
IjT  is  neither  liberty  nor  property,  oor  reputa- 
tion, nor  any  (hug  which  this  country  baa 
hitherto  thonght  worth  protection,  and  the  lawn 
would  not  be  able  to  protect  them.  I  protest 
to  God,  it  appeara  to  me  in  a  reaaoning  way^ 
too  strange  a  proposition,  to  say  liberty  is  con- 
cerned in  protecting  a  man  in  writing  Injorioosly 
and  opprobriously  against  the  character  of  a 
roan,  which  ia  the  same  as  if  it  waa  concerned 
in  protecting  a  man  in  robbing  upon  the  high- 
ways. Gentlemen,  you  may  as  well  have  the 
question  put  for  your  discuosiop,  whether  yoa 
would  have  ten  or  fifteen  guineas  privately 
stolen  from  your  person,  by  which  the  party 
would  be  liable  to  be  condemned,  or  whether 
you  would  have  your  name  bung  ont  to  the 
public,  as  a  man  who  ia  disgraceful,  diabonest^ 
and  unworthy  of  any  post  you  held.  Which 
would  you  choose  ?  And  in  the  name  of  com- 
mon sense,  which  can  any  man  expect  yoa 
ahonld  chooser  And  how  can  you  find  your 
verdict  when  you  are  desired  to  witlihold,  con- 
trary to  all  evidence,  and  every  neceaaarjr 
conclusion,  that  justice  which  thoae  conclu- 
sions do  call  for?  You  are  not  desired  to  be- 
lieve they  are  not  published  by  the  defendant ; 
that  is  given* up  here ;  you  are  desired  to  be- 
lieve, that  they  do  not  talk  of  the  king  in  the 
paper.  That  argument  ia  not  what  I  ex- 
pected to  have  been  proved.  You  are  deaired 
to  think  it  would  be  a  deroflfation  from  your 
authority,  should  you  be  obliged  to  find,  ac- 
cording to  the  evidence.  To  be  sure  you  are 
bound,  if  we  could  not  make  out  the  truth  that 
belongs  to  the  charge,  which,  if  we  do,  without 
you  can  find  reasons  to  deny  that  very  truth 
which  your  reasons  and  consciences  cannot 
resist ;  to  be  sure,  that  is  ooe  of  the  inferior  si- 
tuations of  a  jury.  But  that  is  an  inferiority 
which  don't  belong  to  your  situations  alone. 
Judges  are  likewise  sworn  to  pronounce  ac- 
cording to  law ;  and  that  is  all  the  constraint 
upon  the  office  you  now  hold  ;  and  if  you  find 
the  facts  are  as  I  stated  in  the  outset,  notwitti- 
standing  what  has  been  said  in  the  defence,  it 
will  be  too  plain  an  absurdity  to  say  he  is  not 
guilty. 

Lord  Matiifield.  Gentlemen  of  the  jury,  if 
the  direction  that  I  am  going  to  give  you,  as  to 
the  object  of  your  consideration,  and  the  rule 
and  ground  upon  which  your  verdict  ought  to 
be  founded,  according  to  the  law  and  constitu- 
tion uf  this  kingdom,  and  that  oath  that  is 
taken  by  each  of  you ;  I  say,  if  that  directioii 
should  be  mistaken,  J  hsve  this  comfort  in  my 
own  mind,  that  it  will  not  be  final,  but  upop 
application  to  the  Court  for  a  mis-direction,  it 
can  be  set  right.  The  direction  I  am  going  to 
give  you,  is,  with  a  full  conviction  and  confi- 
dence,  that  it  is  the  language  of  the  law.  Thia 
is  an  information  that  is  brought  agahiat  tho 
defendant  for  printing  thia  letter,  which  yoa 
have  heard  read,  of  the  tenor  set  forth,  and  of 
the  meaning  put  upon  those  parte  of  it, 
which  are  bUnka  in  the  original,  by  the  in* 
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ibrmatiOD,  tnd  ooDceroing  the  peraoDt  cbarg* 
ed  by  the  iofonpAlioD,  to  be  the  persons 
cooceroing  whom  it  was  wrote.  This  is  the 
charge.  Now  the  qoesiioa  for  you  to  try 
upon  ,the  eTideace,  is,  whether  the  defeo- 
dant  did  priot  or  publish,  or  both,  a  paper  of 
the  tenor,  and  of  ihe  meaning,  so  charged  by 
the  ioformation  ?  As  to  its  being  of  the  tenor, 
the  paper  has  been  read  to  you,  and  if  it 
bad  not  been  of  the  tenor,  there  would  bare 
been  an  oljection  made  during  the  coune 
of  the  reading ;  and  there  would  ha? e  been 
an  end  of  the  information,  if  tbe  charges 
were  wrong,  for  they  could  not  have  gone 
on  ;  therefore  there  is  no  objection  as  lo  the 
tenor. 

The  neit  thing  is  tbe  meaning;  and  the 
meaning  is  what  is  put  U|)on  it  by  the  infor- 
mation, in  those  places  where  there  are  blanks 
in  (h^  original,  as  k  dash  g  for  king,  m  dash  v 
for  majesty,  aud  so  on,  as  you  heard  it  read. 
As  to  that,  there  has  been  no  particular  ob- 
jection made  by  the  counsel,  that  in  any  one 
instance  the  blank  is  jll  filled  up.  If  that  could 
have  been  made,  their  ingenuity  would  have 
found  it  out.  If  you  say  they  are  not  well 
fillfd,  and  the  paper  is  not  of  the  meaning  set 
forth  in  the  information,  then  you  must,  to  be 
sure,  acquit  him.  But,  if  it  is  of  the  tenor  and 
meaning,  set  out  in  the  information,  the  next 
consideration  is,  whether  he  did  print  and  pub- 
lish it  ?  Now,  ns  to  that,  the  evidence  stands 
oucontradicted,  and  without  any  observations. 
It  is  pnived  to  be  bought  of  his  servant,  at  his 
boose:  that  dropt  from  the  counsel  without 
any  observation.  If  you  by  your  verdict  find 
ihe  defendant  not  guilty,  the  fact  established 
by  that  vertlict,  is,  he  did  not  pnblish  a  paper 
or  that  meaning ;  that  fact  is  cKtabiished,  and 
there  ia  an  end  of  the  prosecution.  You  are  to 
try  that  fact,  because  your  verdict  establishes 
that  fact,  that  he  did  not  publish  it.  If  yon 
find  thst,  according  to  your  judgment,  your 
verdict  is  final ;  and  if  you  find  it  otherwise,  it 
is  between  God  and  your  consciences,  for  that 
ia  tbe  basis  upon  which  all  verdicts  ou^ht  to  be 
founded;  then  the  fact  finally  established  by 
your  verdict,  if  you  find  him  guilty,  is,  that  he 
printed  and  published  a  paper,  of  the  tenor,  and 
of  the  meaning,  set  forth  in  the  information ; 
that  is  the  only  fact  finally  established  by  your 
Terdict ;  and  whatever  fact  is  finally  established, 
never  can  be  controverted,  in  any  shape  what- 
ioever.  But  you  do  not,  by  that  verdict,  give 
•D  opinion,  or  establish  whether  it  is  or  not, 
lawful  to  print  or  publish  a  paper,  of  the  tenor 
and  meaning  in  the  tntbrmstion ;  for  supposing 
tbe  defendant  is  found  guilty,  and  the  paper  is 
such  a  paper,  as  by  the  law  of  the  land  may  be 
printed  and  published,  the  defendant  has  a  right 
to  have  judgment  respited.  And  to  have  it  car- 
ried to  the  highest  court  of  judicature.  There 
is  nothing  upon  the  fact :  if  in  point  of  law  it 
is  innocent,  it  would  be  an  innocent  thing,  ap- 
pearinflT  ao  upon  the  record.  Neither  is  it  found 
established  upon  your  verdict,  that  he  did  it 
with  any  degree  of  malignity  or  guilt  \fk  the 


bare  act  of  printing  and  poblishiiftBr-  If  ho 
prints  that  which  is  unlawful,  it  follows  in 
course,  whether  it  is  with  a  degree  of  greater 
or  less  malignity.  For  there  is  no  one  act,  that 
may  be  attended  with  a  greater  variety  of  cir- 
cumstances (almost  infinite)  than  the  manner 
in  which  a  man  might  print  and  publish ;  it 
might  be  from  the  lowest  to  the  liifflieat  de* 
gree  of  guilt,  even  to  a  very  venial  degree  of 
guilt.  Now  that  is  not  established  by  your 
verdict,  all  those  epithets  being  a  mere  foroi 
in  informations,  and  they  are  inferences  of  law, 
which  are  drawn  upon  the  printing  and  pub- 
lishing a  libel,  if  it  comes  out  upon  the  face  of 
it  to  ^  a  libel.  It  is  very  true,  I  am  uaed  to 
speeches  made  to  juries,  to  captivate  them,  and 
carry  them  away  from  the  point  of  enquiry. 
Mr.  Serjeant  Olynn  did  admit,  the  inducement 
was  not  to  be  proved ;  not  so  much  proved,  'as 
is  set  forth,  as  malice  of  forethought,  in  caseo 
of  murder,  or  the  instigation  of  the  d^vil,  and 
yet  the  form  is  kept  up.  As  to  the  other  epi-' 
thets,  he  did  admit  of  them,  as  his  candor  made 
him  do.  After  arguing  upon  the  epithets  of 
seditious  and  malicious,  he  did  say  at  last,  I 
do  not  see  it  is  necessary  to  give  proof  of  the 
whole ;  therefore  that  is  not  the  fact  to  be  found 
by  your  verdict,  that  is  inference  of  law ;  and 
many  instances  shew  when  thejury  have  found 
him  guilty,  before  the  defendant  comes  up  for 
judgment,  he  is  at  liberty  to  extenuate  his 
crime,  and  even  his  own  affidavit  will  do  it ; 
and  if  the  fact  had  been  found  by  th6  verdict, 
it  is  impossible  that  can  ever  be  controverted, 
nor  ever  further  looked  into.  These  are  the 
grounds,  therefore,  which  I  leave  to  you  for 
your  consideration.  If  you  are  not  satisfied 
that  the  paper  proved,  is  of  the  meaning  put 
upon  it  by  the  information,  where  the  blanks 
are  filled  up,  and  the  persons  concerning  whom 
it  is  spoken  of,  yon  must  arquit  the  defendant. 
If  you  doubt  ot  tbe  evidence,  as  to  its  being 
proper  evidence,  you  must  acquit  tbe  defendant. 
If  yon  are  satisfied,  as  to  both  those,  that  ia 
the  matter  to  be  established ;  by  both  those, 
and  according  to  right',  you  ought  to  find  it. 
And,  indeed,  if  yon  were  for  having  the  power 
of  pronouncing  a  verdiet  of  not  guilty,  as  to 
the  fact ;  to  be  sure  the  jury,  in  every  cause, 
may  make  an  end  of  the  question,  whetner  they 
have  not  a  right  to  find  that  verdict.*  If  you 
take  upon  you  to  determine  the  law,  yon  must, 
for  the  sake  of  your  own  consciences,  be  sure 
to  determine  according  to  law,  and  yon  must 
be  sure  that  the  law  i8,f  that  such  a  paper  may 
be  printed  and  published,  of  the  tenor  you  find 
it ;  the  consequence  of  which  is  very  obvious 
to  be  seen  upon  this  occasion.  If  the  law  was 
to  be  determined  in  every  particolar  cause, 
what  a  miserable  condition  would  this  country 
be  in  with  regard  to  that  part  of  it,  as  it  is  said 
there  cannot  be  a  greater  curse  than  uncertainty 


*  See  vol.  6,  pp.  101$,  et  9eq, 

f  As  to  this  method  of  address  to  a  jury  in 
such  a  case,  see  *  Another  Letter  to  Mr.  Al* 
mon,*  p.  68» 
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iB  the  law ;  for  one  jury  in  Middlesex  foA  rae 
.wey,  and  m  jury  ia  Lottdoa  anetber  way.  A 
jury  ia  Middtaaex  baa  fottnd  a  Terdioi;  and 
fMNivicted  MM  peraoo  *  for  ibe  paUieatkNi  of 
this  same  paper,  bat  yoa'are  not  boand  by  that. 
Jf  jories  were  to  find  aecording^  to  the  duTereDt 
inpresstona  the  dilffereot  poiats  ef  law  have 
upea  theoi,  ihere  mi|^bt  be  no  law  at  all  open 
tie  aobject.  You  wiH  consider  of  it,  aad  I  will 
repeat  to  yoa  a^ain,  you  most  be  satisfied  as  to 
the  meanm^  laid  down  in  the  information, 
and  concemtngr  the  persons,  and  yoa  nast  be 
•atisfied  with  regard  to  the  publication ;  if  you 
are  satisfied  yea  will  find  him  guilty;  if  not 
yoo  win  find  him  not  guilty .f 

The  Trial  began  about  nine  o^clock  in  the 
morning,  and  was  finistied  about  twelve.  The 
jury  retired  into  a  nmate  room,  and  oentinued 
Jodnd  up,  till  hajff  an  hour  pasteeren  in  the 
evening,  at  which  time  they  were  agreed  in 
their  verdict ;  and  the  Court  being  broke  up, 
they  carried  it  to  lord  Hansfield,  at  his  house 
»  filoemsboiy-squaie.   His  lordship  met  them 

*  See  Ahnon^sCase,  p.  868,  of  this  velome. 
t  Bat  new  see  aiait  S«  O.  S,  c.  60. 


at  bit  parieor  doer,  in  the  passage,  tfnd  the 
foreman  havinw  pronounced  their  verdict  Not 
Ooilty,  his  lordship  went  away  witboat  sayinfr 
a  word.  Bat  thei«  being  a  vast  coocoorae  of 
people  in  the  square,  who  had  followed  tba 
jury  from  GnildhaH,  they,  as  soon  aa  the  ver* 
diet  was  known,  >4cttified  their  joy,  by  the 
kNMleat  hazsas. 


Several  inaecoraciea  in  tlhe  proeediag  re- 
ports of  the  oases  of  Almon  and  Milier  1  have 
not  ventured  to  after. 

As  to  the  proceeding  for  an  atfaehment 
against  Almon  in  respect  of  the  publication  of 
the  *  Letter  concerning  Libels,  Warrants,  8ei- 
sure  of  Papers,'  &c.  see  vol.  19,  p.  1082 ;  and 
Lord  Chief  Justice  Wilmot's  *  Notes  ef  Opi* 
nions  and  Judgments'  as  there  cited. 

Concerning  the  non-examination  of  Bfifleri 

&8S5,  see  what  Mr.  Donning  aaid  in  the 
ouse  ef  Commom,  reported  16  New  Pari. 
Hist.  p.  1279. 

Of  the  oonversatSen  which  passed  bi^w>cett 
Mr.  Mackwocth  and  lord  Mansfield,  p.  838, 
see  Mr.  Mackworth'a  aeoount,  16  New  Pari. 
Hist.  3149,  1189. 


S55.  The  Case  of  Henry  Sampson  Woodfali*  on  an  Information 
filed  by  the  Attorney  General  for  publishing  Junius's  Letter  to 
the  King:  10  Geohoe  III.  a.  d.  1770.*    [London  Museum.] 

tieo  filed  by  Mr.  Attorney  GeMral  «r  ^jgkU. 
against  Henry  SampaaM  Woodfallt  for  pnotiqff 
and  poUishing  a  letter  aigned  Jiminn, 
Pttblic  Adrertiaer,  of  the  IM  of  Dec: 


Jamel^. 

This  day  cane  on  at  GuildiMai,  beft>ra  lord 
chief  justice  Manalield,  the  trial  of  aa  infomaa- 


*  The  report  here  y iron,  is  the  fullest  which 
I  liare  seen  of  this  Tnal.  I  have  therafbre  ia- 
aerted  it,  ootwHhataBiUaff  the  flippancy  and 
partiality  of  its  aumaer.  In  Mr.  O.  Woodfali's 
recently  puhlished  edition  of  Jnnina'a  Latteca 
(jo  which  edition  is  exhibited  venous  illuatra- 
tion  of  that  work,  and  consaquently  of  the 
history  of  these  prosecutions)  is  inserted  in  a 
note  40  the  author's  prefaca,  a  very  abrid|^ 
account  of  this  Trial,  from  which  I  abaU  pnot 
beloW  the  report  of  lord  Mansfield's  chaise  to 
the  jury. 

Tbcf  following  passage  from  a  note  to  toI.  9, 
p.  6S,  of  Mr.  Woodfflirs  poUication,  is  not 
impertinent  in  this  place: 

*<  The  address  to  the  \s\ttg  through  the  att^ 
diaiD  of  this  Letter,  made  a  very  great  ioi- 
preosion  npon  the  public  miod  at  the  asomenl 
of  its  appearance,  and  though  500€0pieaof  the 
Public  Advertiser  were  prtQted  la  additiea  to 
the  usual  numbers,  not  a  aiogte  copy  waa  to 
be  procured  in  a  few  henra  after  its  pob|iaa- 
tioB.  The  author  himself,  indeed,  seemed  to 
entertain  a  very  favourable  opinion  of  it;  as  ia 
Private  Letter,  No.  16,  speaking  of  thw  Letter, 


1769. 


he  aaya,  '^.I  an  now  aMditating  a  capital,  and* 

*  I  hope,  a  final  pieoe.'  It  waa  ibr  this  pea* 
dactKMi  that  the  printer  waa  proaecutedt  aad 
obtain^  the  celebrated  verdict  ef  *  gaitty  of 
prmtiflg  and  publiahiBg  only,'  the  enasMpwara 
of  which,  aa  already  eboerved  io  ante  to  «ei.  1, 
p.  39,  was,  thai  two  disioct  oiotiotta  wcm 
madeiaaoart;  one  by  the  caaasal  tor  the  da* 
fendantin  arseat  of  judgment,  graaaded  ea  its 
aohigoity,aad  aaother  by  thecanasol  for  the 
cpowu,  to  coaaptjl  the  drtendaat  te  ehea 
why  tlia  verdict  should  net  he  eateved  i 
coffdiug  to  the  legal  iinper|.  The  case  1 
aigaed,  the  coart  of  AiBg'a»beneh  ultimairlr 
dMJded,  that  a  aew  trial  ahoal^  Wt  graated. 
Thia  acoardittgly  eoescsenced,  whea  the  Ai- 
teroey  Geaeralebsenring  to  tim Chief  Jastiaa, 
4hat  he  had  aec  the  oiiginal  aevM^paper  h^ 
whkah  he  oaaM  prove  the  pnbhonuoa ;  h« 
lovdahip  teconieaUy  replied,  *  That'a  net  aay 

*  £Hilt,  Mr.  Atteraey :'  aad  ia  thia  manaar 
termiaated  the  second  trial.  The  laetia,  ihaC 
the  ^reaum  of  the  jury  ii|poa  the  first  trtai  hai 
pocketed  the  rafr,  upon  ite  faeiag  hmided  ta 
the  jary  box  tor  iaspectioa,  and  hM  i 
dectooyed  it,  .  The  i 
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Ooly  tefen  of  the  Special  Jary  attended,  as 
fiillowa: 

WiUiam  Bood,  of  Walbrook. 
Peter  Cazalet,  Switbln's-laoe. 
Alexander  Peter  Allan,  Mark- lane. 
Frederick  Cumerell,  BIiDCini^-laiie. 
Haman  Meypr,  ditto. 
John  Thoibaa,  ditto. 
BamldgtoD  Bu^n,  Pbilpotlaue. 

To  which  were  added  the  following  fire 
taleamen : 

WiHiam  Halyard. 

Paul  y argues,  carpenter,' Distaff-laoe. 

William  Sibley. 

William  Willet,  plaisterer,  DisUff-lane. 

William  Da? is. 

After  Mr.  Walker  l^ad  opened  the  cause,  by 
reading  the  letter  su^ed  Junias,  &c.  with  the 
iooeiidoes  of  the  information, 

Mr.  Attorney  General  (De  Grey)  began, 
exactly  at  ten  o'clock,  by  saying,  that  nothing 
had  ever  raised  a  joster  indigrnation  in  the  mind 
of  erery  man  who  wishes  the  continuance  of 
our  excellent  constitution,  than  this  letter  of 
Junius*  He  then  addressed  himself  to  the 
passions  and  interest  of  the  jurors,  by  telling 
them  that  they  were  more  than  any  other  inen 
concerned  to  bring  such  offenders  to  justice, 
because  any  thing  that  tended  to  public  confu- 
sion, was  more  especially  fatal  to  commerce, 
and  to  those  who  hazard  large  fortunes  in 
trade.  He  said,  that  this  letter  of  Junius 
tended  to  public  confusion.  He  then  haran- 
ffued  with  great  seeming  zeal  on  the  glorious 
liberty  of  the  press,  which  he  acknowledged 
ought  to  be  enooura|[ed  and  exercised,  as  far 
as  coold  possibly  consist  with  the  very  being 
of  society.  But  he  said,  that  the  abuse  of  the 
liberty  of  the  press  is  more  fatal  than  any 
other;  and  therefore  entreated  them  not  to 
suffer  that  liberty,  intended  for  oar  saWation,  to 
be  turned  to  sedition,^  our  perdition.  He 
said,  the  jury  would  be  instructed  from  the 
bench,— that  is,— a— a— he  roost  believe  they 
would  be,  instructed  from  the  bench  ;  that  the 
only  two  things  for  their  consideration  were, 
1.  Whether  the  blanks  in  the  printed  paper 
were  fkirly  filled  up  in  the  information :  and 
S.  Whether  there  were  sufficient  evidence  for 
the  publication  of  the  paper  by  Woodlall. 

Mr.  Attorney  General  then  said,  he  thought 

put  to  in  this  presecution,  as  stated  in  Private 
letter.  No.  19,  amounted  to  aboat  130/.  The 
late  Mr.  Almon,  who  was  also  prosecuted  for 
selling  a  reprint  of  this  Letter,  asserts,  in  a  note 
to  another  edition  of  thia  work,  that  the  legal 
oxpence  incurred  in  defending  his  own  action, 
which  could  not  exceed  that  of  the  original 
jurioter,  amounted  to  between  5  and  600/. !  An 
exaggeration  which  proves  the  necessity  of 
exarctsing  no  small  degree  of  caution,  in  esti- 
natiDg  whatever  other  facta  he  has  attempted 
to  sdvance,  with  a  view  of  alaadating  the  ge- 
'fltral  biitoi^  of  tha  fimat." 
VOL.  XX.       - 


it  proper  to  explain  his  own  conduct ;  because 
he  was  not  merely  an  advocate  in  these  mat- 
ters, but  officially  answerable.  This  letter  of 
Junius,  he  assured  the  jury,  had  given  univer- 
sal offence.  He  had  therefore  in  hand  six 
other  prosecutions  of  different  publishers  for 
the  same  offence.  He  thought  it  his  duty  to 
prosecute  them,  and  had  therefore  demanded 
the  names  of  the  publishers,  because  he,  Mr. 
Attorney  General,  does  not  read  news-papers. 
In  the  objects  of  prosecution,  he  endeavoured 
to  make  a  distinction,  and  to  pass  by  those  who 
were  poor  or  had  large  families  of  childreil, 
&c  He  declared  upon  his  honour,  as  a  man, 
that  he  had  no  motive  to  urge  him  against  any 
particular  publisher,  but  merely  the  execution 
of  his  office.  That  he  coold  have  wished  to 
have  tried  Mr.  what's  his  name  ?—Woodfall, 
aye,  Mr.  Woodfall,  the  original  publisher,  first : 
because  as  for  who  was  the  author  of  Juniua, 
that  he  could  by  no  means  discover,  that  re- 
mained an  impenetrable  secret. 

Af^er  this  defence  of  himself,  Mr.  Attorney 
General  returned  again  to  the  cause  in  hand ; 
by  repealing  to  the  jury  that  if,  1st,  the  blanks  in 
the  Public  Advertiser  were  fairly  filled  up  by 
the  inuendoes  of  the  information ;  and  if,  9dly, 
the  publication  was  proved,  the  jury  must  find 
Mr.  Woodfall  guilty. 

Crowder,  the  first  witness,  was  then  called 
at  twenty  minutes  ai\er  ten,  and  examined  by 
Mr.  Thurlow,  (Solicitor  General.^ 

Crowder  deposed,  That  it  is  his  office  and 
employment  to  buy  up  the  publications  of 
every  day  for  the  Treasury  (on  AImon*s  trial, 
this  same  witness,  Crowder,  called  himself,  an 
assistant  to  the  Messenger  of  the  Press)  that  he 
bought  the  Public  Advertiser  in  question,  of 
one  Colford,  whom  he  supposes  to  be  Mr. 
Woodfall's  man ;  he  bought  it  in  Mr.  Wood- 
fall's  publishing  room ;  he  bought  twelve  of 
them.  He  had  bought  the  Public  Advertiser 
every  day  at  Mr.  Woodfall's  for  a  year  past. 

TheLetter  of  Junius  was  then  read  from  the 
paper. 

The  second  witness,  Bjobert  Harris,  was 
sworn,  and  examined  by  Mr.  Morton.  Ho 
said  he  was  the  rep^ster  of  tho.  stamps.  He 
produced  his  book,  m  which  the  news-paper  of 
each  day  is-kept,  fur  an  account  of  the  adver- 
tisements which  are  paid  for :  he  said,  the  ac- 
count for  the  Public  Advertiser  is  kept  in  the 
name  of  Mr.  Woodfall ;  that  receipts  are  made 
out  to  him ;  that  his  servant  generally  attends 
monthly  to  settle  accounts  for  the  duty  on  the 
advertisements  in  that  paper,  but  that  some- 
times Mr.  Woodfall  had  attended  in  person. 

The  third  witness,  ILee"]  was  sworn  and 
examined  by  Mr.  Wallace.  He  said  he  was  a 
servant  to  sir  John  Fielding;  that  he  had 
ofteo  carried  advertisemenU  from  his  master  to 
Mr.  Woodfall ;  had  sometime^seen  Mr.  Wood- 
fall  and  delivered  them  to  him,  but  very  rarely ; 
that  he  had  one  receipt  for  advertisements  in 
the  Public  Advertiser,  signed  by  Mr.  Woodfall. 
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The  Cote  o/H.  S.  WoodfitU^ 


IQOO 


Here  ended  the  evidence  and  pleaduig  od 
the  side  of  the  prosecution. 

Mr.  Serjeant  Glynn  mid,  He  agreed  with 
Mr.  Attorney  General  as  to  the  excellence  of  a 
London  jury,  and  doubted  not  the  liberties  of 
the  people  were  sufficiently  safe,  while  there 
were  trials  by  jury.  He  told  the  jury,  that  if 
they  were  of  opinion,  that  the  sense  pot  upon 
Jonios's  Letter  in  the  information,  was  the  true 
sense ;  if  it  was  clear,,  that  it  was  a  false,  scan- 
dalous, and  seditious  libel ;  if  they  thought  his 
.  client  published  it  with  a  professed  intention,  a 
premeditated  design,  of  abusing  and  aspersing 
the  king ;  if  the  defendant  meant  or  wished  to 
alienate  the  affections  of  his  majesty 's  subjects ; 
if  it  appeared  to  them  that  his  end  in  printing 
it  was  to  stir  up  rebellion  and  commotion ;  as 
honest  men  they  ought,  and  undoubtedly 
would,  bring  his  client  in  guilty :  but— if,  on 
the  contrary,  the  temper  of  the  times  was  such, 
that  the  people  needed  that  kind  of  information 
contained  in  the  letter ;  if  the  facts  could  be 
proved  ;  if  the  acts  of  government,  in  which 
the  king,  as  a  part  of  government,  was  neces- 
sarily and  virtually .  concerned,  highly  de- 
manded public  reprehension  ;  and  the  printer 
published  it  with  the  truly  laudable  motive  of 
informing  his  fellow-subjects ;  if,  so  far  from 
ooutaioiog  any  personal  abuse  of  the  king,  it 
was  written  with  an  honest  but  guarded  free- 
dom ;  the  author  and  publisher  would,  by  all 
worthy,  all  sensible  men,  be  considered  as  hav- 
ing acted  the  parts  of  good  subjects,  and  good 
citizens.  He  informed  the  jury,  that  the 
counsel  for  the  crown  had  not  gone  upon  the 
subject-matter  of  the  Letter ;  they  did  not  even 
attempt  to  prove  it  a  libel,  notwithstanding  the 
epithets  bestowed  upon  it  in  the  information  ; 
and  that  the  paper  in  which  it  was  first  printed, 
was  not  by  any  means  set  apart  solely  to  can- 
vass for  party  or  faction,  but  was  equally  open 
to  all :  he  admitted,  that  private  personal  abuse 
was  wrong,  but  the  public  acts  of  government 
often  demanded  public  scrutiny ;  that  many, 
very  many  of  the  highest  rank,  as  well  as  from 
the  highest  to  the  lowest  in  the  opposition, 
had  been  scandalously  traduced  and  vilified  in 
the  public  papers  with  impunity  ;  that  if  the 
defendant  was  brought  in  guilty,  the  hands  of 
every  publisher  would  he  tied,  and  the  gentle- 
men not  in  office  might,  by  the  ministerial 
scribblers,  be  abused  to  the  grossest  degree,  as 
it  would  be  dangerous  to  answer  them,  if,  upon 
the  appearance  of  every  free  answer,  informa- 
tions were  to  be  filed,  and  the  printers  con- 
victed and  punished ;  the  liberty  of  the  press 
was  imosediately  concerned  ;  the  stroke  was 
levelled  at  it  in  this  prosecution :  but  he  did 
not  doubt  the  jury  would  maturely,  deliberate- 
ly, and  attentively  consider  the  matter,  read 
over  the  Letter  with  care  and  circumspection ; 
and  if  they  found  it  was  not  written  with  jntent 
to  vilify  the  peraoo  of  the  king,  but  freely  to 
canvass  the  acta  of  government,  they  woukl 
consider  the  publisher  aa  having  done  his  fel- 
low-sal»|ecli  csKfttial  senrioe,  aad  aaftut  turn. 


.Mr.  I>e,  the  other  counsel  for  the  defendant, 
thf  n  got  up,  and  began  with  observing^  iblMt 
after  the  very  learned  and  able  speech  oMde  by 
Mr.  Serjeant  Glynn,  little  remained  for  him  to 
say,  but  he  particularly  urged  the  jury  to  con- 
sider the  intention  of  the  printer  in  publishing 
it,  and  to  remember  how  peculiarly  necessary 
it  was,  at  this  juncture,  that  the  press  shouM 
be  open  to  all  political  discussion.  He  defended 
the  paper  on  the  same  principles  as  Mr.  Glynn, 
and  made  a  very  eloquent  and  judicious  ha- 
rangue, concluding  with  declaring,  that  as  ■# 
intention  cf\uld  be  proved,  they  ought  not  lo 
find  his  client  guilty. 

Mr.  Attorney  General  affected  a  Idnd  of 
surprise ;  he  said,  the  counsel  for  the  defen- 
dant had  stated  points  of  law  to  the  jury.;  that 
he  believed  he  had  a  right  to  reply,  notwith- 
standing they  had  not  examined  witnesses ; 
and  he  believed  so,  he  said,  because  they  had 
stated  points  of  law  which  he  did  not  allow. 

Lord  Man^ld  told  him,  that,  as  Attorney 
General,  he  might  reply,  notwithstanding  the 
defendant  had  uot  examined  witnesses:  that 
the  Solicitor  General  indeed,  or  any  other 
counsel,  could  not ;  but  that  the  Attorney  Ge- 
neral might.  [See  p.  762,  and  vol.  19,  p.  1378.] 

Mr.  Attorney  Genual  doubted  about  bis 
right  to  reply ;  said,  however,  he  believed  be 
bad  a  right ;  but  that  he  would  not  be  narti- 
cular,  that  he  would  not  reply  (yet  aU  the 
while  he  still  kept  making  a  reply,  such  as  it 
was)  at  length  finished  with  saying.  The  bench 
will  reply  on  those  points  to  the  defendant's 
counsel,  and  instruct  the  jury  properly. 

Mr.  Attorney  General  was  not  mistaken  in 
his  former  belief,  and  in  his  latter  declaration 
of  what  the  bench  would  do  and  say :  for  loid 
Mansfield  then  gave,  his  charge  to  the  jury 
according  to  Mr.  Attorney  GeneraPs  antici[>a- 
tion. 

Lord  Mawfield  told  the  jury,*  that  there 

: Ki — ^ — 

*  The  following  is  the  report  of  lord  Mans- 
field's direction  to  the  jury,  given  in  the  pre- 
face to  Mr.  G.  Woodfall's  edition  of  Juniua: 

•«  Lord  Mansfield,  in  his  charge,  told  the 
jury.  That  there  were  only  two  points  for  their 
consideration :  the  first  the  printing  and  pub- 
lishing the  paper  in  question  ;  the.  second,  the 
sense  and  meaning  of  it :  that  as  to  the  chaigcs 
of  ite  being  malicious,  seditMUS,  &c.  they  were 
inferences  in  law  about  which  no  evidence  need 
be  given,  any  more  than  that  part  of  an  indict- 
ment need  be  proved  by  evidence,  wbidi 
charges  a  man  with  being  uMved  by  the  insti- 
gation of  the  devil:  that  therefore  the  I 
and  sense  of  the  paper  were  alone 
jury  had  to  consider  of;  and  that  if  the  paper 
should  really  contain  no  breach  of  the  law, 
that  was  a  matter  which  might  afterwards  be 
moved  in  arrest  of  judgment :  that  he  had  nc 
evidence  to  sum  up  to  them,  aa  the  defendant's 
counsel  admitted  the  printing  and  publication 
to  be  well  proved :  that  as  to  the  sense.  tbcT 
had  not  called  in  devhl  the  aNWMr  in  vkiob 


sprinting 
wliat  the 
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were  only  two  points  on  which  thej  were 
•wonrtog^Te  their  ▼erdict:  there  were  only 
two  points  on  which,  acconlin|^  to  their  oath, 
tbey  mint  determine.  That  as  for  the  inten- 
tion, the  malice,  seilition,  or  any  other  still 
harder  words  which  might  be  cfiven  in  infor- 
mations for  libels,  whether  pablic  or  prif ate, 
they  were  mere  formal  words ;  mere  words  of 
eoorse;  mere  inlerence  of  law,  with  which 
the  jury  were  not  to  concern  themselres ;  that 
they  were  words  which  signify  nothing ;  just 
as  when  it  is  said  in  hilu  of  indictment  for 
murder,  «' instigated  by  the  deril  V'  &c-  ^I'^t 

the  dashes  in  the  paper  were  filled  up  in  the 
record,  by  giving  any  other  sense  to  the  pas- 
sages ;  if  they  had,  the  jury  would  have  been 
to  consider  which  application  was  the  true  one, 
that  charged  in  the  information,  or  suggested 
by  the  defendant  That  the  jury  might  now 
compare  the  paper  with  the  information :  that 
if  they  did  not  find  the  application  wrong,  they 
most  find  the  defendant  guilty  ;  and  if  they 
did  find  it  wrong,  they  must  acquit  him :  that 
this  was  not  the  time  for  alleviation  or  ag^ra- 
vstion,  that  being  for  future  consideration: 
that  every  subject  was  under  the  controul  of 
the  law,  and  had  a  right  to  expect  from  it 
protection  for  his  person,  his  property,  and  his 
fiood  name :  that  if  any  man  ofieoded  the  laws, 
be  was  amenable  to  them,  and  was  not  to  be, 
oensured  or  punished,  but  in  a  legal  course : 
that  any  person  libelled  had  a  right  either  to 
bring  a  civil  or  a  criminal  prosecution :  that  in 
the  latter,  which  it  by  information  or  indict- 
ment, it  is  immaterial  whether  the  publication 
be  false  or  true :  that  it  is  no  defence  to  say  it 
is  true,  because  it  is  a  breach  of  the  peace,  and 
therefore  criminal ;  but  in  a  civil  prosecution, 
it  is  a  defence  to  say  the  charges  in  the  publi- 
cation are  true ;  because  the  plaintiff  there 
sues  only  for  a  i>econiary  satisfaction  to  him- 
self; and  that  this  is  the  distinction  as  to  that 
nature  of  defence. — His  lordship  said,  he  was 
afraid  it  was  too  true  that  few  characters  in 
Ibe  kingdom  escaped  libels :  that  many  were 
▼ery  injuriously  treated — and  if  so,  that  the 
best  way  to  prevent  it  was  by  an  application  to 
the  law,  which  is  open  to  every  man :  that  the 
liberty  of  the  press  consisted  in  every  man 
having  the  power  to  publish  his  sentiments 


\m  hand  to  commit  an  assault,  or  his  tongue 
40  Utter  blasphemy.*' 

*  In  the '  Letter  from  Candour  to  the  Public 
Advertiser,'  it  is  mentioned,  that  in  the  trial  of 
tbe  printers  of  the  North  Briton,  No.  45,  in 
1764,  lord  Mansfield,  in  a  very  masterly  man- 
,  ver,  interrupted  the  counsel,  and  informed 
them,  and  afterwards  in  an  elaborate  discourse 
4^riy  instructed  the  jury,  that  the  words  in 
fbe  information,  charging  the  paper  io  have 
been  published  with  the  most  wicktHl  intent,  in 
to  excite  his  majesty's  dutiful  subjeeta  to 


the  two  points  mentioned  were  the  only  things 
for  the  consideration  of  the  j tiry .  That  if  there 
was  indeed  nothing  criminal  in  Junins's  Letter, 
their  verdict  of  guilty  would  do  no  barm, 
would  he  attended  with  no  consequences.  The 
Court  would  consider  of  that ;  the  Court  were 
the  only  judges  of  that.  If  that  is  made  ap- 
pear to  the  Court,  the  Court  will  arrest  judg- 
ment. He  said,  my  brother  Glynn  has  ad* 
mitted  that  the  truth  or  falshood  of  a  libel, 
whether  public  or  privkte,  however  prosecuted, 
is  out  of  the  question. 

At  this  assertion  of  lord  Mansfield  every 
man  in  court  was  shocked.  Serjeant  Glynn 
was  astonished,  and,  on  application  made  to 
him  instantly  by  several  of  the  connsel  and  hit 
friends,  to  contradict  lord  Mansfield's  assertion, 
Mr.  Glynn,  with  that  honest  diffidence  natural 
to  him,  asked  them,  «*  Good  God !  Did  1  ad- 
mit any  thing  like  what  lord  Mansfield  says? 
Did  T,  liy  any  incorrectness  in  the  expression, 
or  by  any  mistake,  use  words  that  could  he  so 
misunderstood  or  misinterpreted  f*  Every 
gentleman  near  him  assured  him  that  he  had 
not.  Whereupon  Serjeant  Glynn  rose,  and 
very  modestly  assured  his  lordship  that  he  had 
never  admitted  what  his  lordship  supposed.— 
Lord  Mansfield  begged  Mr.  Glynn's  pardon, 
and  turned  it  off  with  great  dexterity,  just  say- 
ing slightly,  *'  Oh  !  1  find  I  was  mistaken  ; 
well  then,  my  brother  Glynn  is  of  a  different 
opinion :"  and  then  instantly  proceeded  :— ^Aa 
you  have  been  told  these  are  the  only  two 
points  for  your  decision  ;  if,  indeed,  you  think 
that  the  blanks  in  Junius's  Letter  can  have 
another  application  than  that  put  upon  them 
by  the  information,  that  is  a  matter  for  your 
judgment;  but  you  must  observe,  that  even 
the  counsel  for  the  defendant  have  not  pre- 
tended to  put  any  other  meaning  to  the  blanks. 
If  you  think  the  evidence  for  the  publication 
not  sufficient,  that  is  likewise  a  matter  for  your 
consideration ;  but  you  must  observe,  that 
even  the  counsel  for  tbe  defendant  have  ad- 
mitted the  publication.  Lord  Mansfield  then 
observed  that  the  laws  and  proceedings  iu  re- 
gard to  libels  were-  perfectly  equal,  equally 
advantageous  to  high  and  to  low :  for  that  the 
low  might  prosecute  for  a  libel,  if  they  were 
defamed,  as  well  as  the  rich,  and  would  he 
sure  to  have  justice  done  them  by  the  law.  Ha 

sedition,  and  charging  it  to  be  a  false,  scan- 
dalous, and  seditious  libel,  were  words  of 
course ;  like  *  corrupt'  in  an  indictment  for  per- 
jury, or  like  those  in  an  indictment  for  munler, 
charging  the  murder  to  have  been  committed  ' 
at  the  instigation  of  the  devil,  and  that  the  jury 
ought  not  to  regard  them  at  all.  The  author 
of  the  letter,  after  making  this  statement,  and 
comparing  the  language  so  ascribed  to  lord 
Mansfield  with  that  of  Jeffreys  ht  the  case  of 
sir  Samuel  Barnardiaton,  see  vol.  9,  pp.  1S49, 
1351,  1355,  remarks  upon  the  concurrence  of 
the  two  chief  justices  not  only  in  seotiment  but 
in  expression. 
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■lid,  thit  it  was  not  then  the  proper  time  for 
aj^gravation  or  alleviation,  or  consideration  .of 
the  matter  of  the  letter,  or  of  Mr.  Woodfall'a 
intention;  to  be  sure  the  Court  would  consider 
all  that,  when  tbey  should  come  to  pass  sen- 
tence. An  for  the  liberty  of  the  press,  (said  he) 
I  will  teJI  you  what  that  is ;  the  liberty  of  the 
press  is,  that  a  man  mav  print  what  he  pleases 
without  a  licenser :  as  long  as  it  remains  so, 
the  liberty  of  the  |>res8  is  not  restrained.  It  is 
tbo.same  thing  as  in  all  other  actions :  a  man 
may  use  bis  arm  ;  but  he  must  not  strike  his 
neighbour :  a  man  may  use  his  tongue,  but  be 

roust  not  speak  blasphemy. ^At  the  word 

*  blasphemy'  so  lugged  in,  there  was  a  general 
whisper  ran  through  the  Court :  for  every  one 
perceived  the  aim  of  it,  Mr.  Wilkes  sitting  so 
Tery  near  the  Chief  Justice. 

About  twelve  the  jury  withdrew.  At  half 
an  hour  after  three  lord  Mansfield  began  to 
whisper  with  seij.  Dsv v,  who  fiad  been  out  of 
court  and  returned,  with  the  Attorney  General, 
with  Mr.  Wallace,  and  the  other  crown  lawyers. 
In  the  space  of  a  quarter  of  an  hour  he  sent 
three  times  to  the  jury  to  know  if  they  were 
not  a^preed  in  their  verdict.  He  said  he  would 
not  sit  longer  than  four,  if  the  other  business  of 
the  Court  should  be  over.  The  jury  not  re- 
turning, lord  Mansfield  proposed  to  Mr.  Lee 
tbst  he  should  sign  an  agreement  with  Mr. 
Attorney  General,  that  the  jury  might  give 
their  verdict  to  lord  Mansfield  privately  at  lord 
Mansfield's  honse.  After  some  time  and  per- 
suasion from  lord  Mansfield,  Mr.  Lee  con- 
sented, and  signed  such  agreement;  after 
which  lord  Mansfield  pulled  off  his  hat,  and 
said,  Mr.  Lee,  you  have  done  right  to  consent. 
Lord  Mansfield  then  adjourned  the  Court,  and 
retired.  The  jury  continued  nndetermined  till 
near  ten  at  night,  when  tbey  agreed  upon  their 
verdict,  and  went  in  hackney  coaches  from 
Guildhall  to  lord  Mansfield's  house  in  Blooms- 
bury-aqoare,  and  gave  their  verdict  in  these 
words :  "  Guilty  of  printing  and  publishing 
only." 

Lord  Mansfield  stood  at  his  parlour  door, 
and  made  the  jury  give  their  verdict  in  his  ball 
where  the  footmen  were,  and  when  tbey  had 
given  it,  tie  withdrew,  without  saying  a  word. 


The  Case  ofH.  S.  WoodfaU, 
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July  3,  1770. 
The  King  against  Henry  Sampson  Wooofall. 

Since  the  T^rdict  of  the  jury  in  this  cause, 
two  motions  had  been  made,  which  were  this 
day  broiwbt  to  receive  the  decision  of  the 
Court.  Tne  first  was  upon  the  part  of  the 
crown,  Why  the  verdict  abould  not  be  entered 
up  according  to  the  legal  importof  the  words* ; 
the  other.  Why  the  defrndant  should  not  be 
discharged  from  any  judgment  on  this  verdict. 

Mr.  Serjeant  Glynn^  of  connsei  with  tbede- 

*  The  motion  was  thos  worded  at  the  spe- 
cial direction  of  lord  Mansfield ;  who  in  these 
causes  is  always  of  counsel  wij^i  tlie  crown.— 
Jjtmd,  Mu$» 


fendant,  first  observed  slightly  upon  the  absttrd 
motion  for  amendment,  that  was  made  on  the 
side  of  the  crown,  which,  if  carried,  wooM  still 
require  itself  to  be  amended,  or  leave  the 
matter  as  much  at  large  as  ever ;  since  the 
clerk  mnst  be  thereby  reduced  to  make  another 
application  to  the  Court,  tf>  be  informed,  what 
that  legal  import  is :  after  this  be  prooeMled  in 
the  following  manner,  taking  up  the  argument 
upon  both  the  motions  united : 

My  lords ;  this  is  an  information  for  a  aedi* 
tious  printing  and  publishing  of  a  paper  signed 
Junius:  the  jury  have  found  Mr.  WomIUI 
guilty  of  printing  and  publishing  only. 

1.  I  shall  first  contend  thit  this  is  an  ac- 
(|uittal.  The  charge  brought^efore  the  jarVf 
is  grounded  upon  the  defendant's  evil  and  oedi* 
tious  design  in  publishing.  The  jury  find  the 
publishing  onlv.  This  then  is  not  conTicting 
him  of  tne  charge;  wbkh  is,  the  seditwua 
intention.  It  is  first  necessary  to  pnnre  opoa 
the  trial,  the  fact  of  publication ;  next  the  con- 
struction put  upon  tne  paper  in  the  informa- 
tion.  These  are  the  points  which  are  to  be 
given  in  charge  to  the  jury ;  and  the  Jury 
roust  be  convinced  of  both.  By  the  generai 
word  of  'guilty,*  the  jury  find  the  whole 
charge  to  be  true.  They  have  not  done  ao. 
They  have  found  the  fact  of  publication  meie« 
ly ;  but  they  have  added  negative  woipda,  to 
exclude  every  thing  else.  To  what  the  jury 
do  not  say,  there  is  by  law  a  negative,*  But 
here  the  jury  have  themselves  taken  cart,  that 
their  silence  shall  not  be  misinterpreted.  Had 
they  been  ailent,  whether  the  paper  was  a  libd 
or  not,  and  not  referred  it  to  the  opinion  of  tba 
Court,  their  silence  must  have  acquitted ;  bat 
here  they  have  used  the  word  *only,'  ex- 
pressly to  exclude  every  idea  of  a  crime. 

J  f  juries  may  be  justly  said  to  negatireeveiy 
thing  tbey  do  not  find,  in  a  question  of  civil 
property,  much  more  must  they  be  said  to  do 
so  now,  where  the  criminal  motive  makes  the 
offence  they  have  in  charge.  I  do  not  savt 
that  a  strict  and  literal  proof  must  be  brought 
of  ever^  part  of  the  information  ;  but  I  do  say, 
that  criminal  intention  is  the  essence  of  a  crimf  , 
and  must  enter  into  ever;^  idea  of  guilt.  Of 
this  criminal  intention  the  jury  are  the  judges  { 
and  if  they  exclude  that,  the  defendant  is  ac- 
quitted. 

To  support  a  general  verdict  of  gniltyt  it 
must  appear  that  the  jury  believed  Uie  paper 
libellous.  Whether  libellous  or  not  depends 
only  upon  the  construction  put  in  the  inforoaar 
tion.  This  construction  they  have  exdodcd; 
therefore,  though  they  have  not  said  in  ae 
many  words,  that  the  paper  is  not  a  libel,  they 
have  negatived  the  libelling  eoostmctioii,aeil 
said  as  much,  in  consequence  by  legal  iafep 
rcnce.  Where  the  subject-matter  before  the 
jury  are  not  mere  legal  words,  or  wonfif  of 
legal  import,  it  is,  in  my  opimoo,  the  proviMo 

*  So  determined  by  all  the  jodra  in  dip 
Exchequer-chamber,  Witbees  v.  lord  Jenay.^w- 
Lond,  iiui. 
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of  » jury  to  fio4,  whether  they  are  crimioftl  or 
not.  Juries  are  judges  both  of  lair  and  fact ; 
1  mean,  as  far  as  the  former  is  brolred  in  the 
latter.  The  jorv  therefore  had  a  right  to  con- 
sider the  |Ni|ier  charged  as  a  libel  before  them. 
They  might  take  it  upon  them  if  the^  pleased* 
or  they  might  resort  to  the  judges  for  advice. 
BeffB  they  have,  by  their  word  of  exclusion, 
gone  as  far  as  to  determine,  that  there  is  no 
gnilt  in  the  paper ;  whether  they^bave  deter- 
mined wrong  or  riffht  is  another  question. 

They  may,  no  doubt,  determine  generally ; 
and  where  they  so  determine  against  the  clear 
proof  of  the  fact,  and  letter  of  the  law,  (both  of 
which  constitute  the  crime)  they  determioe  at 
the  peril  of  their  conscience.  Yet  a  matter 
mav  be  clearly  libellous,  and  a  man  not  Incur 
gailt  by  the  mere  publication.  As  in  the  case 
of  a  friendly  admonition  from  a  father  upon  a 
supposed  misconduct  of  his  son  ;  or  of  giving 
testimony  in  a  court  of  justice ;  the  same  of 
giving  tne  charaojter  of  a  servant,  and  other 
cases  that  might  be  mentioned.  Here  the  in- 
tention becomes  material,  and  properly  inqoirw 
able  by  a  jury ;  thongh  this  is  not  capable 
of  direct  proof,  it  is,  however,  to  he  dis- 
covered by  inference,  of  which  th^  jury  are 
the  judges. 

S.  Upon  the  second  head,  I  am  to  contend, 
that  if  the  verdict  b  nncertain  or  insufficient, 
fhere  must  be  a  new  jury  summoned  to  try  the 
cause  afresh.  If  I  am  not  authorised  to  say, 
that  the  verdict  amounts  to  an  acquittal,  I  am 
gore,  they  are  as  little  authorised  on  the  other 
side  to  say,  that  it  amounts  to  a  conviction.  If 
the  former  interpretation  is  not  satisfactory,  the 
latter  certainly  cannot  be  so.  If  some  other 
sense  is  given  to  the  word  *onl^'  than  what 
I  have  put  upon  it,  the  whole  becomes  doubt 
and  jimbiguity  ;  and  a  new  trial  must  be  had 
by  another  jury.  This  cannot  be  taken  other- 
Wise  than  as  a  general  verdict ;  and  in  general 
Tordicts,  nothing  is  left  to  inference  or  mlend- 
ment*  *<  You  most  have  the  understanding 
of  another  man,  hear  with  other's  ears,  and 
see  With  another's  eyes,  before  you  can  know 
what  a  jury  meant,  upon  what  they  have  not 
expressed."  There  is  in  the  books  the  plainest 
Mse,  where  a  direct  inference  must  unavoida- 
bly be  made  from  the  findioff  of  the  jury  ;  and 
yet  that  not  being  expressed,  the  verdict  was 
r^iected  as  iosufficientf 

The  jury  had  found  the  damages  to  the 
plaintiff,  in  the  defendant's  not  keeping  his 
promise,  and  yet,  not  having  found  directly 
that  he  made  such  promise,  the  verdict  vras  set 
aside.  If  then  we  suppose  the  other  side  right 
10  saying,  that  the  jury  have  found  sofficieotly 
to  bnng  the  guilt  of  the  defendant  before  (he 
Court;  it  is  at  least  saying  so,  without  know- 
ing what  the  jury  meant,  as  to  the  oonstnic- 
ItOB  put  open  the  libel.  Let  them  model  it  as 
they  will,  they  cannot  make  it  a  general  ver- 
dict of  guilty,  w^out  leaving  their  sense  upon 


•  Vaughan,  75.    Roll's  Abr.  699. 
t  3ee  vol.  19,  p.  241. 


the  construction  unknown,  which  most  neces- 
sarily be  included  in  every  verdict  of  guilty. 

But  let  what  arguments  there  will  be  made 
for  this  new-modelling  the  verdict  of  the  jury, 
there  is  one  superior  to  all  the  rest  against  it ; 
which  is,  that  the  defendont  would  be  thereby 
precluded  from  taking  the  sense  of  a  superior 
court  of  review  upon  the  verdict,  as  at  present 
formed.  If  tlie  defendant  is  found  guilty,  why 
is  not  the  judgment  entered  as  it  is  found,  and 
the  sentence  of  the  Court  passed  upon  him  ? 
It  will  then  appear,  by  writ  of  error  to  the 
Lords,  what  this  verdict  was,  by  which  he  is 
said  to  be  convicted.  But  if  this  new-model- 
ling  takes  place,  he  will  be  for  ever  deprived  of 
this  advantage* ;  which  indeed  is  the  only 
reason  I  can  suggest  to  myself  for  the  attempt 
that  is  made  to  obtain  it  For  if  it  is  a  general 
Terdict  of  guilty,  I  say  again,  it  need  not  be 
entered  otherwise  than  it  is  found.  No  case 
can  be  produced,  where  the  words  of  a  general 
verdict  have  been  altered  to  make  room  for 
other  words.  They  would  indeed  be  woidi 
different  from  the  meaning  of  the  jnry :  in 
short,  if  it  is  not  a  verdict  of  conviction,  your 
lordship  will  not  alter  it  to  make  it  so  ;  and  if 
it  is,  let  it,  as  it  must,  be  entered  in  the  words 
wherein  it  is  found. 

Mr.  Lee  on  the  same  side.  It  is  an  absurd 
and  impossible  idea,  that  the  jury  should  con- 
vict that  man  of  a  libel,  whom  they  meant  to 
acquit  of  a  crime ;  and  this  meaning  is  plainly 
demonstrated  by  the  word  of  exclusion,  which 
they  have  introduced  into  their  verdict.  The 
jury  will  never  be  said  to  have  found  such  a 
verdwt,  as  shews  their  intention  to  find  hioa 
guilty  of  the  charge  laid  in  the  information. 
They  meant,  no  doubt,  to  have  found  him  the 
printer  and  publisher  of  the  paper,  as  it  ap* 
peered  in  the  Pj^lic  Advertiser,  and  not  as 
coupled  with  alfthose  heavy  charges  and  in- 
nuendoes, as  described  in  the  information* 
There  are  strong  cases  in  the  law  to  prove,  that 
a  partial  finding  is  insufficient.  Where  a  man 
was  charged  with  au  intrusion  into  a  house  and 
lands,  and  the  jury  only  found  the  intrusioo 
into  the  lands,  the  verdict  was  declared  to  be 
wholly  void.f  But  in  this  case,  let  the  finding 
of  the  jury  be  what  it  will,  it  is  impossible  foe 
the  Court  to  slter  it ;  for  it  is  most  decisively 
laid  down,  in  books  of  the  greatest  authority, 
that  the  Court  cannot  amend  a  general  verdict 
in  a  criminal  matter. 

On  the  Part  of  the  Cbowk. 

SoUcitifr  General  (Mr.  Thurlow).  I  know 
no  rule,  or  case  in  law,  by  which  the  silence  of 

*  Because  the  alteration  will  not  appear 
upon  the  record ;  and  by  some  strange  consti* 
tution  in  the  jorisprudenoe  of  this  country,  do 
court  of  review  can  take  notice  of  the  miscon- 
duct of  judges  in  making  such  alterations.-— 
Load.  Mas.— -^This,  1  suppose,  alludes  to 
brd  Mansfield's  directing  the  informations 
against  Wilkes  to  be  amended,  see  vol.  19,  p^ 
1075.  t  9  Leonard,  290. 
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a  jury  upon  any  ftct,  tliat  should  be  made  a 
partof  tiieir  verdict,  must  be  construed  to  im- 
ply the  acquittal  of  any  defendant  On  the 
contrary,  there  is  authority  in  the  Uw  upon  the 
very  case  of  a  libel,  where  a  partial  Bodingc  of 
the  jury  was  held  sufficient.  A  charge  was 
brou|j:ht  for  the  writing,  collecting,  and  print  - 
ing  a  number  of  ballads,  and  thereby  forming 
a  libel  upon  the  king.  The  jury  found  the  de- 
iendant  guilty  only  of  the  printing ;  and  this 
▼erdict  was  allowed  to  be  good  upon  the  issue. 
Wherever  thp  jury  shall  have  omitted  a  matter 
of  fact,  the  Court  will  not  intend  that  fact ; 
neither  will  they  conclude  the  defendant  inno- 
cent, because  the  iury  have  not  said  that  he  is 
80 ;  but  they  will  then  order  a  new  jury  to  come 
and  try  the  cause  again. 

If  it  is  said  that  the  jury  meant  to  exclude 
a  condttsion  of  law,  that  were  monstrous.  To 
say  that  the  jury  found  the  fact  of  publishing 
the  paper,  as  charged  in  the  information,  but 
that  they  denied  the  interpretation  of  the  law 
upon  it,  were  bringing  them  wholly  out  of  their 
province ;  for  they  are  only  judges  of  fact,  and 
with  the  law  they  have  nothmg  to  do.  If  the 
jury  are  said  to  haye  found  the  publication  of 
some  other  paper  than  that  as  charged  in  the 
information,  it  is  saying  that  they  have  found 
a  fact,  which  they  are  not  charged  to  enquire 
into.  This  were  making  them  to  have  done 
more  absurdly  than  they  have ;  and  what  they 
have  manifestly  no  right  to  do.  Their  words 
most  aeoessarity  be  referred  to  something ;  but 
why  substitute  a  subject  out  of  the  information  ? 
For  if  they  have  found  that  the  defendant  only 
printed  and  published  the  libel  charged  in  the 
information,  they  have  found  what  will  ever  be 
enoiijgfh  to  convict.  The  jury  cannot  prevent 
the  judgment  of  law  from  passing  upon  the 
facts,  which  men  are  found  to  have  committed. 

The  jury  are  to  inquire  into  a  fact  as  charged 
in  the  information ;  and  the  short  answer  they 
give  in  the  words  guilty  or  not  guilty,  must  be 
referred  to  that  particular,  charge;  otherwise 
they  say  nothing. 

It  is  not  necessary  for  me  to  contend,  that 
any  facts  shall  be  supplied  by  innuendo  in  the 
finding  of  a  jury ;  but  if  the  jury  meant  to  ex- 
clude a  conclusion  of  law,  I  dare  say  your  lord- 
ships will  not  attend  to  it;  for  when  a  jury  has 
found  sufficient  facts  to  support  some  verdict 
in  the  cause,  they  cannot  go  further,  and  find 
a  wrong  cnncluKion  of  law.  When  the  jury 
bave  found  sufficient  matter  of  fact,  your  lord- 
•hips  will  supply  the  matter  of  law;  as  was 
determined  in  the  case  of  lord  Paget ;  where, 
in  the  question  of  a  fraudulent  conveyance,  the 
jury  having  found  sufficient  special  matter,  the 
Court  inferred  the  conclusion  of  law,  that  the 
conveyance  was  fraudulent,  though  the  jury 
bad  not  expressly  fciund  the  frawl.*  However, 
ia  this  case,  the  jury  have  PxpreMNly  found 
some  guilt ;  and  it  is  now  become  the  province 
of  this  court,  to  say  what  that  guilt  amounts  to. 

Mr,  Morton.    The  subject  for  the  jury  to 

•  Moore,  194.    Dyer,  Sas. 
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have  enquired  into,  was  the  application  of  thta 
libel  to  the  person,  upon  whom  it  is  charged  in 
the  information  to  have  been  made.  I  confess 
that  the  matter  here  charged  would  not  be  li- 
bellous, if  it  affected  any  body  else  than  the 
king.  The  jury  have  found  the  fact  of  print* 
ing  and  publishing  only;  and  that  was  the 
only  thing  they  had  to  find.  For  what  is  the 
crime  charged  Mt  is  the  printing  and  publish- 
ing the  matter,  and  things  contained  in  the  in* 
formation.  Upon  which  the  jury  seem  to  me 
to  have  said,  that  he  is  only  guilty  of  printing 
and  publishing  the  paper  charged  in  the  infor- 
mation (for  that  is  aM  we  have  to  add) ;  and 
this  is  the  same  as  if  they  found  him  guilty 
generally. 

Mr.  Wallace,  The  verdict  is  full,  and  re- 
quires no  intendment.  The  charge  is  for  print- 
ing and  publishing  a  libel ;  the  defendant  says 
he  is  not  guilty  of  the  charge:  the  jury,  being 
asked,  they  say  he  is  guilty ;  that  is,  only  Si 
printing  and  publishing;  which  u  the  same 
thing  as  finding  him  guilty  generally. 

'  It  would  have  been  material  if  the  jury  bad 
excluded  in  this  verdict  the  allusions  made  from 
the  paper  in  question  to  the  libel  in  the  infor- 
mation. As  to  the  objection,  that  they  have 
not  found  the  intention,  that  will  avail  as  little 
now  as  it  did  before  in  the  case  of  the  King 
and  Beare.*  It  was  objected  there  also,  that 
the  jury  had  only  found  part  of  the  charge, 
and  that  so  much  as  they  found  did  not  infer 
any  illegal  act ;  for  that  there  are  cases  in 
which  it  may  be  lawful  to  write  a  libel,  as  for 
a  clerk  drawing  an  indictment,  or  a  student 
taking  notes  in  court:  but  the  Chief  Justice 
said,  their  finding  such  a  fact  in  the  case  of  an 
information  must  necessarily  infer  a  crime. 

Mr.  Dunning,  Verdicts  are  not  to  be  en* 
tered  in  any  case  in  the  precise  words  the  jury 
give  them;  nor  are  they  so.  Something  is 
always  to  be  added.  Had  the  word  *  only' 
been  omitted,  there  is  no  doubt  the  verdict  in 
this  case  would  have  been  competent ;  for  Ibe 
clerk  would  have  added, « the  matters  charged 
in  the  information.'  Let  those  words  be  stiH 
added,  and  the  insertion  of  the  word  *  only*  will 
make  no  difference. 

All  the  books  agree,  that  the  jury  may,  in 
these  instances,  take  the  law  and  fact  together, 
and  give  a  general  y erdict.  This  f  know  has 
been  disputed ;  but  whether  dilutable  or  not, 
is  another  matter.  However  it  has  not  yet 
been  insisted,  that  juries  ought  to  take  this 
upon  them ;  nor  will  I  intimate  my  own  opi- 
nion  u|H>n  it. 

In  this  case  at  least  the  jury  have  not  taken 
upon  them  to  decide  the  law.  They  have  said, 
that  the  defendant  is  guilty  of  printing  and 
publishing  a  certain  paper ;  but  whether  there 
IS  any  guilt  in  that,  olr  what  degree  of  guilt, 
they  'do  not  chuse  to  determine ;  they  leave 

*  See  this  case  considered  much  at  large  .ia 
<  Another  Letter  to  Mr.  Almon."  The  case  is 
reported  in  Lord  Raymond, Carthew,  llKMod. 
Salk. 
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that  to  others;  for  their  owd  part,  they  \t^  to 
be  excasied.  It  being  tbea  at  best  a  matter  of 
dispute,  whether  the  jury  should  decide  upon 
the  laiv  or  aot,  and  as  they  haTe  not  done  so 
expressly  here,  why  should  they,  by  inference, 
be  concluded  to  haTe  done  so,  in  detcrniininip 
the  pa|>er  not  to  be  a  libel,  upon  those  perils  to 
which  they  will  be  thereby  subjected. 

As  to  the  objection,  that  the  alteration  will 
not  appear  upon  the  record,  when  removed  by 
error  into  another  court ;  this  goes  no  further 
than  in  erery  other  case,  when  the  court  or 
clerk  add  words  to  the  general  findioc^  of  juries. 
Besides,  this  is  a  matter  of  fact,  whether  the 
jury  hate  found  the  defendant  guilty,  or  not ; 
and  no  matter  of  fact  is  subject  to  any  revisal 
by  error.  Upon  the  whole,  !  sm  satisfied,  that 
the  meaning  of  the  jury  was  to  find  the  fact ; 
and  whether  libel  or  not,  to  leare  to  the  deter- 
mination of  the  Court. 

Mr.  Walker.  As  to  the  objection,  that  the 
jury  have  not  found  the  intention,  it  is  msni- 
test,  that  if  the  jury  find  the  fact,  they  must 
find  the  design  with  which  it  is  done ;  tor  the 
defendant  is  a  free  agent,  and  therefore  an- 
swerable for  the  legal  consequences  of  his  own 
act. 

Mr.  Seijeaot  Glynn  in  reply.  It  seems  to 
be  allowed  by  all  the  counsel  for  the  prosecu- 
tion, that  the  verdict,  as  it  stands  at  present, 
requires  some  kind  of  amendment ;  without 
which  no  judgment  can  lie  flciven  upon  it.  I 
beg  leave  to  say,  if  such  words  were  to  be  add- 
ed, as  the  gentlemen  on  the  other  side  would 
wish  to  annex  to  the  words  found,  such  addi- 
tion would  flatly  contradict  the  obvious  spirit 
aod  meaning,  as  well  as  letter  of  the  text,  and 
make  the  whole  such  a  jumble  of  contradiction 
and  nonsense,  that  no  judgment  could  possibly 
be  given  upon  it.  Mr.  Dunning  says,  no  ver- 
dict can  ever  be  entered  in  the  mere  words  of 
the  jury,  without  adding  something.  1  con- 
fess it:  but  what  is  that  something,  and  who 
makes  the  addition  ?  To  the  hare  words  *  guilty' 
or  *  not  guilty'  is  added,  <  of  the  matters  aod 
'  things  charged  in  the  information'  in  such 
formal  words  as  paraphrase  the  clear  indisput- 
able finding  of  the  jury,  without,  in  the  small- 
est degree,  impairing,  amplifying,  or  altering 
the  sense.  This  entry  or  addition  is  made  by 
the  clerk;  and  such  an  addition,  should  the 
clerk  neglect  to  make  it,  the  Court  will  after- 
wards supply,  as  a  mere  clerical  omission.  But 
it  is  one  tiang  to  corrtct  the  mistakes  of  the 
officer  or  clerk,  and  another  to  supply  the  in- 
tentional omission  of  the  jury.  W  ben  the  jury 
bring  in  a  common  verdict,  the  clerk  enters  it 
in  the  common  form ;  but  the  clerk  has  no 
right  to  expimge,  or  erase,  or  alter  the  words 
of  the  jury^  when  they  have  not  found  them  in 
the  common  way ;  and  I  affirm,  that  the  Court 
baa  no  more  power  to  supply  such  an  omission 
of  the  jury  than  the  clerk.  The  verdict  of  the 
jury  Is  not  at  all  altered  or  impeached  by  snp- 
plyilig  clerical  defects;  hot  in  this  case,  the 
nqpse  of  the  jury ,  not  of  the  clerk,  the  verdict 
ilidf  would  be  materially,  aqd  eweatiaUy  af- 


fected and  changed  by  the  alteration  proposed 
to  be  made  by  the  Court. 

It  has  been  ssid  too,  that  the  jury  meant  to 
find  the  fact  specially,  or  to  bring  in  a  special 
verdict,  but  is  it  a  fair  inference  from  the  words 
that  they  meant  to  do  so  ?]  It  is  well  known, 
that  in  a  special  verdict  all  the  facts  must  be 
found,  and  it  must  conclude  with  desiring  the 
advice  and  opinion  of  the  Court  upon  the  whole : 
is  this  verdict  so  circumstanced?  Do  the  jury 
here  ask  any  question  of  the  Courts  or  crave 
its  assistance  to  guide  them  ?^  But  if  it  were  n 
special  verdict,  the  Court  could  only  determine 
upon  what  was  expressly  fouad,  and  not  upon 
inteodtneiits  and  ooostructions  of  their  own 
raising.  However,  we  beg  leave  to  insist  that 
this  was  not  meant  as  a  general  verdict,  and 
that  the  jury  understood  it  to  be  a  verdict  of  ao* 
quittal ;  for,  in  a  general  verdict,  they  decide 
u|ion  the  whole  of  the  case,  and  upon  what 
they  are  silent,  they  acquit  the  defendant ;  by 
saying  nothing  of  the  paper,  therefore,  they 
find  it  no  libel.  Were  I  to  admit  the  crimina- 
lity of  the  paper  to  be  a  questbn  of  law,  it  is 
surely  such  a  question  as  is  comprised  in  the 
issue  which  they  must  necessarily  take  into 
their  consideration  when  they  give  a  general 
verdict  Whatever  they  have  not  decided  upon, 
they  have  certainly  ne^tived.  Had  they  meant 
to  ease  their  own  nunds  as  to  the  law,  they 
could  have  done  it  in  no  other  way,  than  by 
finding  specially.  This  u  the  same  case  aa 
that  of  Elizabeth  Canning,-f  and  of  Penn  and 
Mead  4  There  the  jury  used  the  word  *  guilty,' 
and  yet  excluded  tile  crime.§  Let  us  suppose, 
for  argument  sake,  that  the  jury  had  thought, 
there  was  some  degree  of  guilt  in  what  they 
sdid,  and  yet  negatived  all  tne  crime  by  some 
subsequent  word :  the  verdict  would  then  have 
been  contradictory  and  repugnant  to  itself,  and 
there  must  have  been  a  new  trial.  Printing 
and  pubhshing  are  not  the  only  things  given  in 
charge  to  the  jury  ;  the  construction  is  like- 
wise in  their  charge ;  and  by  using  the  word 
*  only,'  they  have  excluded  this  part  of  that 
charge. 

The  counsel  for  the  crown  have  confounded 
the  cases  of  general  with  those  of  special  ver- 
dicts. Mackenuie's  case  was  a  special  verdict. 
The  conclusion  there,  that  the  blow  was  felo- 
nious, was  apparent  from  the  facts,  which 
were  found.  The  case  of  the  King  and  Beare 
was  very  distinguishable  from  the  present ;  nor 
is  there  any  case,  where,  in  a  general  verdict, 

*  Non  tali  auxilio.     land.  Mm. 

t  See  vd.  19,  p.  669.        }  Vol.  6,  p.  963. 

§  See,  also,  the!  duke  of  Newcastle's  ver- 
dict in  the  duchess  of  Kin^pton's  Case,  p.  6S5, 
of  this  Voliime.  In  a  trial  for  forgery  just 
now  had  before  Mr.  Baron  Wood,  at  York, 
Summer  Assizes  1813,  the  jury  at  first  brought 
in  the  veriict  '*  Guilty  of  uttering  the  forged 
notes,  but  without  knowing  them  to  be  forg^.'* 
As  to  *'  guilty  of  publishing  only,"  see  in  this 
Collection  the  great  Case  of  the  dean  of  St. 
Asapbi  at  Salo^,  a.d.  1784. 
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tiM  iory  CftD  be  sopposed  to  refer  any  mittert 
to  the  Court.  They  ba? e  foond,  as  tbeir  ge- 
neral Terdid,  that  the  defendant  is  guikj  of 
nothing  more  than  of  printing  and  publishing ; 
and  by  the  word  *  only,'  applied  to  these  acts, 
they  have  qualified  and  restrained  that  use  of 
the  word  *  ^ilty.*  They  have  found  the  de- 
fendant gudtY  only  of  a  part  of  the  charge ; 
nnd  for  tne  addition  or  alteration  which  are  now 
wanted  to  be  made  to  the  finding,  the  case  be- 
comes quite  new  and  singular;  because  there 
is  DO  instance  of  a  verdict  having  been  entered 
contrary  to  the  finding  of  a  jury,  excepting  in 
mere  elerical  mistakes.  To  say  that  the  entry 
ought  Ui  be  guiltj^  generally,  because,  if  the 
iory  had  not  so  intended,  they  would  have 
bronght  in  their  verdict  Not  Gniltv,  would  be 
at  b(Mt,  putting  a  sense  upon  doubtful  words, 
which,  irany  explanation  was  necessary,  ought 
to  have  been  explained  at  the  time  the  verdict 
was  given ;  but  it  comes  too  late  to  be  admitted 
now.  If  a  UManing  ipust  be  put  by  the  Court 
upon  these  words,  the  roost  obvious  dtae  is  that 
or  acquittal.  If  we  are  to  go  out  of  the  words 
fw  a  meaning,  resort  to  the  affidavits  of  the 
jury  men.  If  there  is  no  meaning  in  them,  it 
IS  an  insufficient  verdict,  and  there  most  be  a 
new  trial.  But  if  tha  verdict  appears  ever  so 
unmeaning  to  your  lordships,  you  cannot  now 
mmoid  it,  because  you  have  nothing  to  amend 
it  by ;  as  has  sometimes  been  done  by  notes 
taken  at  the  trial,  to  correct  the  misprision  of 
the  clerk.  Nor  can  you  now  give  a  contra- 
diction to  the  jury,  by  saying  thev  meant  to 
find  the  whole,  when  tney  declare  tney  mean 
somethiitt[  short  of  it.  Ifit  u  a  good  and  suffi- 
cient verdict,  it  need  not  to  be  altered  at  all ;  if 
there  is  any^thing  more  than  clerical  defects  in 
it,  it  ought  not  to  be  altered.  In  the  one  case 
we  are  entitled  to  an  acquittal;  in  the  other,  to 
a  new  trial. 

Lord  Mantfield.  Though  the  Court  will  not 
yet  determine  whether  the  affidavit  of  any  of 
the  jury  may  be  read  in  this  cause,  yet  I  have 
permitted  one  to  be  read  a  little  by  way  of 
stating  it;*  and  I  there  find,  that  the  appfica- 

*  This  was  the  affidavit  of  William  Sibley, 
baker.  London  Mui.  Upon  this  passage  of 
lord  Mansfield's  judgment,  the  author  of*  Ano- 
ther Letter  to  Mr.  Almon,'  pp.  84  et  ieq.  is 
▼ery  severe;  and  in  another  place  (p.  67),  he 
thus  writes  concermng  the  affidavits  of  jury- 


**  The  permission  to  a  jury  to  rectify  or  alter 
their  own  finding,  or  to  declare  agamst  it  by 
affidavit,  afler  they  have  once  been  at  large  and 
mixed  with  the  world,  would  be  of  the  roost 
dangerous  consequence;  it  has  rarely  been 
asked,  and  ought  never  to  be  ^anteil :  the  idea 
is  novel,  and  cootrsry  to  the  fundamental  prin- 
ciples both  of  law  and  policy.  And  a  late 
transaction  forces  me  to  add  farther  the  appli- 
cation to  jurors,  af%er  being  discharged,  to  hear 
privately  and  ex  parte  other  evidence,  and  to 
make  amdaviu  in  consequence  thereof,  either 
to  alter  the  whole  or  any  part  of  their  verdict, 


The  Case  n/H.  S.  WoodfaU,  [91^ 

tion  of  the  inuendoes  is  not  denied ;  onl^  the 
criminal  construction  put  upon  the  paper  in  the 
information.  To  have  denied  the  one  woold 
have  been  very  material ;  with  the  other  they 
have  nothing  to  do.  in  that  case,  there  woora 
be  no  proof  to  them  of  the  paper,  as  charged  in 
the  information.    But  if  the  )ury  find,  that  the 

or  to  exphiin  it  or  to  add  to  it,  or  to  express  a 
sorrow  for  -having  given  it,  is  infiimous,  and 
the  greatest  inlet  to  iniquity,  corruption,  per- 
jury and  injustice,  that  can  be  devised;  and 
therefore  those  who  make  such  applications, 
when  discovered,  should  be  prosecuted  at  the 

Eiblic  expence,  fined  and  branded  fbr  ever, 
very  practice  of  this  sort  tends  to  lessen  the 
force  and  effect  of  the  public  judicature  of  the 
country,  and  counteracts  the  guards  with 
which  the  law,  for  wise  reasons,  has  beset 
juries,  by  having  them  shut  up  immediately 
afler  being  sworn,  and  no  person  whatever  ad- 
milted  to  speak  to  them,  lest  some  popular  talk 
or  external  influence,  some  clandestine  bias  or 
partial  representation,  or  intreaUr  should  take 

{klace.  Whenever  any  thing  of^the  kind  has 
n  fact  happened,  for  want  of  the  bailiflfs  and 
parties'  constant  observation,  it  has,  if  made  ap- 
pear, been  deemed  to  contaminate  their  verdict, 
so  as  to  set  it  aside.  All  the  jurors  swearing 
that  nothing  had  nsssed  relative  to  the  cause 
would  not  uphold  it.  Those  who  set  about  a 
private  exsmination,  especially  of  one  side,  after 
a  public  trial  had,  in  order  to  stagger  a  jury, 
and  to  render  them  dissatisfied  with  their  ver- 
dict, act  in  the  grossest  defiance  of  the  Uw, 
and  with  the  most  audacious  contempt  of  the 
Court  they  intend  to  affect  or  influence  by  it 
it  is  embracery  and  Umpering  with  jurors  in 
on|er  to  defeat  their  own  verdict.  Even  if 
afler  the  jury  be  sworn  and  gone  from  the  bar, 
they  send  for  a  witness  to  repeat  his  evidence 
that  he  gave  openly  in  court,  who  does  it  ac- 
cordingly, and  this  appear  by  examination  in 
court,  and  indorsed  upon  the  record,  or  postea, 
it  will  avoid  the  verdict." 

See  as  to  affidavits  of  jurymen  toI.  19,  pp. 
669,  675, 684,  et  teg. 

In  the  Case  of  Edmund  Thirkell,  Trio. 
5  Geo.  3,  where  the  defendant  had  been  con* 
victed  of  a  misdemeanor,  and  afterwards  oght 
of  the  jury  signed  a  paper  in  his  favour,  inti* 
mating  their  .disapprobation  of  the  verdict 
which  they  themselves  had  given,  lord  Mans- 
field, and  Wilmot,  Just,  concurred  in  express- 
ing great  dislike  of  such  representationa  made 
by  jurymen  after  the  time  of  delivering  their 
verdict.  Lord  Mansfield  said,  '<  It  might  be 
of  very  bad  consequence  to  listen  to  such  sub- 
sequent represenUtions,  contrary  to  what  tbev 
had  before  found  upon  their  oaths,  and  wbidi 
might  be  obtained  by  improper  applications 
Sttbiequently  made  to  them."  And  Mr.  Just. 
Wilmot  thought  they  ought  to  be  totally  dis* 
regarded.    3  Burr.  1696. 

For  more  concerning  jurymen's  affidavits^ 
see  the  oases  cited  in  the  Note  to  Hale  c.  Cove, 
1  Stcnnge,  649.  Mr.  Nolan's  edition. 
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^ofemkiDt  published  at  all,  tbey  find  the  paper, 
as  cbarf  eo  ia  the  iDformatioD,  for  ibat  is.tbeir 
•dI^  eiNiairy.  1  lake  it  from  the  affidafit, 
which  has  lieeB  stated,  that  it  does  not  appear, 
ivhether  the  jury  meant  to  say,  that  the  paper 
is  BO  libel ;  if  they  had  the  least  doabi,  whe- 
tber  the  ionuend^es  were  properly  supplied, 
there  should  he  a  new  trial.  1  did  not  lesave  it 
to  the  jury,  whether  the  paper  was  innocent  or 
■ot.  1  never  do.  I  samroed  up  to  them,  as  I 
always  have  done  in  similar  cases,  that,  if 
they  were  not  satisfied  of  the  fact  of  publica- 
tion, or  had  a  doubt  of  the  application  of  any 
of  the  words  in  the  information  tu  the  blanks  in 
the  letter,  they  must  acquit  the  defendant. 
/But  I  told  them  also,  that  whether  the  paper 
was  criminal  or  innocent,  was  to  them  a  sub- 
ject of  indifference ;  because,  if  innocent,  judg- 
BMot  would  be  arrested  in  tbu  court.  Here 
^e  jury  did  not  mean  to  find  the  malice  of  the 
defendant,  because  it  was  not  within  their  en- 
quiry ;  nor  did  they  mean  to  exclude  it,  be  • 
cause  it  was  not  within  their  power  to  exclude 
a  legal  deduction.* 

There  may  be  something  of  a  distinction  in 
the  books  about  amending  a  verdict  in  civil 
and  in  a  criminal  case.  But  it  is  a  mistake ; 
and  there  is  nothing  in  it.  In  the  case  of  Gib- 
son for  forgery,  all  the  judges  were  of  opinion, 
that  where  the  ofiScer  had  drawn  up  the  verdict 
contrary  to  the  finding  of  the  jury,  it  might  be 
amended. f    There  is  a  case  of  this  sort  in  the 

J  ear  books,  as  early  as  the  3rd  of  Richard  3, 
forget  the  page,  as  1  speak  only  from  the 
■memory  of  toy  reading.  This  is  tlie  only  fray 
of  allering  a  veulict  either  iu  a  criminal  or  a 
civil  case.  THRc  is,  indeed,  a  sound  distinc- 
tion, which  holds  in  the  pleadings ;  for  those 
cannot  be  amended  in  criminal  matters. 

Whatever  may  be  the  inclination  of  my  opi- 
nioD  in  this  case,  it  is  tod  late  to  have  any  ef- 
fects from  it  in  this  term  %  \  therefore  let  it 
«tand  over  to  the  next. 

A»t<m^  Just.  The  jury  are  elected,  tried, 
and  sworn,  to  determine  concerning  the  mat- 
ters contained  in  the  informations,  therefore  if 

*  **Such  kind  of  reasoning  in  an  answer 
would,  as  my  lord  Mansfield  knows,  be  called, 
ID  the  Court  of  Chancery,  fencing  with  the 
question.  It  is  answering  with  a  reference  to 
another  thing  on  the  truth  and  faishood  of 
which  its  own  must  respectively  depend,  and 
therefore  is  deemed  no  answer  at  all."  Ano- 
tker  Letter  to  Mr.  Almon,  p.  63. 

f  This  was  a  special  verdict,  and  only  made 
l^reeable  to  the  fact. — Lond.  Mui, 

X  This  might  be  so,  if  his  lordship's  opinion 
was  against  the  defendant ;  not  so,  if  other- 
wise ;  therefore  if  lord  Mansfield  had  not  al- 
ready said  enough,  it  were  sufficiently  manifest 
what  that  opinion  is:  as  lord  Mansfield  re- 
ceived this  verdict,  he  is  indeed  contending 
here  for  his  own  credit  as  a  fudge. — Lond. 
J|jfif«...-.-Jrbe  opinion  which  lord  Mansfield 
fbattjr  dehvand  did  sot  verify  the  aptidpataon 
•ftii^iiote* 
VOL.  XX, 


they  find  any  fact  of  publication,  they  roust 
find,  not  the  simple  fact  of  publishing  that 
Public  Advertiser,  sold  at  the  defendant's 
house,  but  tliat  vary  libel  charged  iu  the  in« 
formation.  * 
The  Court  will  advise* 


The  following  it  Sir  James  BurromU  Hepori 
qf  thii  Case : 

Rex  versus  VfooDtALu-f 

This  cause  first  came  before  the  Courti  on 
Friday  32nd  June,  1770. 

Mr.  Lee  then  moved,  on  behalf  of  the  de* 
fendant,  to  stay  the  entering  up  judgment 
against  himi  upon  the  verdict  found  in  this 
cause. 

A  cross- motion  was  made  at  the  same  time^ 
by  the  counsel  for  the  crown,  for  the  defendant 
to  shew  cause  why  the  verdict  should  not  be 
entered  according  to  the  legal  import  of  the 
finding  of  the  jury. 

It  was  an  information  against  the  defendanfi 
by  the  Attorney  General,  for  printing  and  pub« 
Jiahing  in  the  Public  Advertiseri  a  sediiiona 
libel  signed  Junius.  Upon  the  trial,  the  jury 
found  iiiiu  guilty  of  the  printing  and  publish* 
ing,  only. 

The  Court  granted  rules  to  shew  canse^ 
upon  each  of  these  two  adverse  motions  |  and 
ordered  them  both  to  be  brought  on  upon  the 
same  day. 

Accordingly,  on  Tuesday,  3d  July,  1770| 
cause  was  reciprocally  shewn,  on  each. 

Serjeant  Glynn  and  Mr*  Lee  argued  for  the 
defendant:  Mr.  Thurlow,  (solicitor  general,) 
Mr.  Morion^  Mr.  Wallace,  Mr.  Dunning,  and 
Mr.  Walker,  for  the  crown. 

On  the  part  of  the  defendant,  it  was  insisted 
that  the  verdict,  as  fonnd,  did  not  amount  to 
find  Mr.  Woodfall  guilty  of  the  char^  in  thtf 
information  ;  hut  rather  to  acquit  him  of  it« 
For,  he  is  charged  with  printin||^  and  publish^ 
iog  this  as  a  libel,  with  a  malicious  and  crirai* 
nu  intention  s  but  the  jury  find  him  guilty  of 
printing  and  publishing,  only.  Whatever  the 
jury  do  not  find  implies  a  negative :  but  tbia 
goes  further ;  it  says  expressly,  that  tbey  find 
this,  and  this  only. 

A  criminal  motive  goes  to  the  constructioii 
of  the  offence :  a  criminal  intention  is  its  es« 

sence.    And  this  the  jury  have  negatived* 

.  — .  —  ■-■..-.-  — .  _.. 

*  See  in  "  Another  Letter  to  Mr.  Almon,'' 
&c.  p.  100,  some  observations  upon  this  opU 
nion.  The  «*  Card,"  No.  84,  of  the  miscelta-^ 
neous  letters  of  Juuius,  inserted  in  Mr.  G« 
Woodfall's  edition,  vol.  3,  p.  308,  seems  to  ba 
addressed  to  Mr.  Justice  Aston. 

•f  1  have  seen.  In  the  hand  writing  of  the  lata 
Mr.  Serjeant  HtH,  the  following  note  to  t|ii« 
case  of  Woodfall :  f«  It  is  well  known  lofd 
Mansfield  went  great  lengths  in  support  of  bia 
own  opioiouvalways,  and  in  this  point  particiH 
larly,  and  indeed  all  othera  that  lessen  tha. 
rigbis  of  ji^ei."-rSee,  >a|so,  pp.  444, 446. 
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They  are  jdd^es  of  law  and  fact,  aa  far  aa 
law  is  inrolved  m  fact  They  floay  take  thia 
upon  them :  and  here  they  have  done  ao. 
They  meant  to  acquit  him  of  all  criminal  in- 
tention :  and  one  of  the  jurymen  has  made  an 
affidavit,  *•  That  he  meant  to  acquit  him  of  all 
criminal  construction :  and.if  he  hail  thought 
that  that  could  not  baye  been  thus  done,  he 
woqid  have  acquitted  him."  Therefore  thia 
cannot  be  conaidered  as  a  Terdict  bf  conviction 
by  twelve  jurymen.  A  verdict  ought  to  be 
found  clearly,  fully,  and  distinctly :  it  cannot 
be  supplied  by  inference;  neither  can  it  be 
amended  by  any  notes  of  the  aaaociate,  in  a 
criminal  case.  1  Salk.  53.  Rex  f .  Bold.  1 
8alk.47.    Rexv.  Keate. 

They  also  cited  Cro.  Jac.  910.  Cook  t. 
Laneday  ;  and  Yelverton,  106 ;  and  Drury  v. 
Dennis ;  2  Rolle's  Abridgment,  69S.  Title, 
<«  Verdict,"  letter  S,  pi.  5,  oetween  Baugh  and 
Philips,  referred  to  by  lord  chief  lustice 
Vaughan  in  the  case  of  Rowe  t.  HonUngton, 
Vaugbao,  75,  76.  who  there  says,  "That 
finding  the  point  in  issue,  by  way  of  argument, 
in  a  general  verdict,  is  never  permitted  ;  not 
tbonfffa  the  argument  be  necessary  and  couclu- 
atve."  There  can  be  no  supply  by  intendment, 
in  any  case ;  much  less  in  the  present,  where 
it  is  impossible  to  supply  the  verdict  by  intend- 
ment, because  nobody  can  know  what  the  jury 
did  intend,  or  by  What  rule,  or  upon  what  prin- 
ciple they  decided ;  unlesa  affidavita  from  the 
jurymen  were  allowed  to  be  read.  Another 
authority  that  they  cited,  was  the  case  of  Shel- 
ley V.  Alsop,  in  Yelverton,  77,  78,  which  was 
m  finding  of  the  assumpsit  by  foreign  implica- 
tion ;  "  which  ia  not  good,  (as  it  is  there  said) 
upon  any  general  issue:"  and  it  is  there  laid 
down,  **  that  the  jury  ought  to  give  their  ver- 
dict precisely  according  to  tlieir  charge." 

They  insisted,  that  the  verdict  ought  to  re- 
main m  the  words  of  the  jury  $  without  ex- 
punging any  of  their  words,  or  substituting 
otheni  m  their  places,  or  controlling'  them 
under  any  pretence  of  legal  construction. 
They  ought  to  be  left  aa  they  stand  ;  that  the 
defendant  may  have  the  benefit  of  a  writ  of 
«rror  to  the  H^use  of  Lords,  if  the  opinion  of 
9>it  Court  should  be  against  him. 

They  hoped,  however,  that  the  present  find 
ing  would  be  esteemed  by  the  Court  to  amount 
ifi  an  acquittal  of  the  defendant. 

But,  if  the  Court  ahould  not  go  ao  far  aa  to 
hold  it  tantamount  to  an  acquittal,  there  ought, 
at  least,  to  be  a  Yeoire  fcetaa  de  novo.  It  cer- 
tainly ia  not  a  conviction :  and  if  it  be  not  an 
acquittal,  it  can  be  no  more  than  an  imperfect 
Terdict.  And  if  a  verdict  be  impofect,  there 
must  be  a  Yenire  faciaa  de  oovo.  But  we 
hope  for  bis  disohar|^,  aa  upon  a  verdiet  of  not 
fuilty. 

On  the  part  of  the  pfoseention,  it  waaaigued 
tiiat  the  present  verdict  could  not  be  constteed 
as  a  verdict  of  not  guilty.  It  poaitively  and 
explicitly  finda  him  guilty  of  the  printing  and 
jMiblishing :  and  it  doeattot hnport  any  ncgatioB 
•fhisfiiilt,attotkeitat.   Thtwvid  ««aoly" 


does  not  import  the  exclusion  of  any  thing  but 
facto :  it  cannot  exclude  conclusion  of  taw. 

It  is  certain  that  a  verdiet  cannot  be  amended 
in  matters  of  fact :  but  it  may  be  perfected  in 
point  of  form.  The  officer  takes  bis  nota 
short :  but  the  necessary  finishing  of  the  aeo- 
tenoe  may  be  supplied.  The  sobatance  ami 
matter  of  this  issue  is  sufficiently  found:  the 
Court  may  order  it  into  a  proper  form.  Tba 
law  here  implies  the  intention.  The  printing 
and  publishing  was  all  that  the  jury  were  to 
enquire  about  This  verdict  is  not  imperfect ; 
nor  is  there  any  need  of  aupplying  any  thing 
by  intendment.  The  intention  must  be  col- 
lected from  the  libel  itself.  The  intention  ia 
the  gist  of  the  offisnee.  The  verdict  ought  to 
be  entered  according  to  the  true  meaning  and 
intention  of  the  jury.  Something  is  always  to 
be  added  to  every  verdict :  the  entry  is  never 
in  the  very  identical  words  used  by  the  jury  ; 
which  are  always  concise,  and  not  full  and 
formal  enough  to  stand  supported  against  a 
writ  of  error. 

Whether  a  jury  may  or  may  not  take  onon 
themselves  to  jud^e  of  matters  of  law,  they 
must  at  least  do  it  at  their  peril.  But  here 
they  have  not  done  it  at  all :  they  have  not  de- 
termined, that  this  paper  is  not  libellous.  So 
that  whether  they  may  at  their  peril  do  it,  or 
whether  they  may  not,  they  have  not  here 
risked  that  peril.  The  import  of  their  verdiet 
is  a  ^neral  finding  of  the  facts,  without  ex* 
pressing  any  aense  of  their  own  upon  the  law. 

In  the  case  of  the  King  against  Beere,  re- 
ported in  19  Mod.  818.  S  Salk.  217.  1  Lord 
Raym.  414.  Carthew,  407,  and  Holt,  4S3, 
the  jury,  as  to  the  writing  and  collecting  of  the 
libela  only,  find  him  guilty,  prout  in  indicia^ 
tnento  tupponitur :  and  as  to  all  other  things 
charged  in  the  indictment,  prater  icriptionem 
et  cwieetionem^  they  find  him  not  guilty.  The 
charge  was  for  composing,  making,  writing, 
and  collecting  aeveraJ  scandalous,  fidse  and  ae- 
ditioua  libels.  The  finding  was,  «*Claoad 
acriptionem  et  eollectionem  libellorum  in  indio* 
tamento  mentionat'  tantum,  quod  defendena  eat 
cnlpabilis  ;  et  quoad  totum  residuum  in  eodeon 
indictamento^content',  quod  defendena  non  est 
inde  cnlpabilis."  It  was  holden,  "  That  the 
bare  writing  and  collecting  the  libelleos  matter 
waa  criminal ;"  and  *'  that  the  general  finding 
aball  be  taken  to  be  criminal."  And  Tortoa 
and  Rokeby  cited  some  cases  to  prove,  **  That 
the  writing  of  a  libel,  without  publishing  it, 
was  nunisltable  by  indictment." 

They  also  cited  Moore,  194.  Dyer,  30S. 
Hobart,  54.  Moore,  888.  S  Lev.  Ill,  and» 
to  prove  tliat  the  word  "  only"  might  be  le* 
jected,  9  Saundera,  380.    Co.  Lit.  897. 

Seijeant  Olynn  replied ;  enforcing  Uio 
former  argiunent,  and  denying  that  the  caae  of 
Beere,  or  other  casea  now  cited,  were  Kke  th« 
preaentcaae. 

Lord  MansfiM.  Ifia  much  too  late  m  this 
term*  for  any  thing  to  be  further  done  in  this 
oaaae»  with  any  effect  Let  it'  atand  over  tm 
nexttenn.  Cwr,  Aim^ 
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T^iuday,  Nuv.  SO,  1770. 

L.  C.  J.  MangfUU  delivered  the  Opinion  of 
the  Court: 

Tbii  oomes  before  the  Court  upOD  two  rules : 
The  firet  obtaioed  by  the  defendant  to  stay 
the  entering  up  jndigmeot  on  the  Terdict  in 
this  canee.  The  aecond  obtained  bv  the  At- 
toniey  Generali  that  the  verdict  may  be  entered 
•eeordittg  to  the  legal  import  of  the  finding  ef 
the  jury.  The  last  rule  must,  from  the  nature  of 
it,  be  first  discussed,  because  the  ground  of  ar- 
ffument  upon  the  other  cannot  be  settled  till 
tliis  is  disposed  of.  Upon  this  rale  it  is  neces- 
nanr  to  report  the  trial. 

The  prosecution  is  an  information  against 
the  defendant,  for  printing  and  publishing  a 
libel  in  the  Pubitc  Advertiser,  signed  Junius. 
The  tendr  of  whieh  is  set  out  with  proper  aver- 
ments as  to  the  meaning  of  the  libel,  the  sub- 
ject matter,  and  the  persons  concerning  which 
«nd  of  whom  it  speaks,  with  buendoes  filling 
up  all  the  blanks  and  the  usual  epithets. 

In  support  of  the  prosecution,  they  proved 
by  Mathaniel  Crowder,  that  he  bought  the 
Mper  produced,  and  twelve  more,  from  Col- 
neb,  tne  defendant's  publisher,  in  the  defend- 
mnt's  publisbing-room,  at  the  comer  of  Ivv- 
lane.  That  he  goes  often  there,  has  occasionally 
seen  the  printing-room,  and  has  had  papers  in  the 
printing-room.  They  read  tbe  paper  produced, 
•od  the  tenor  agreed  with  the  information. 

George  Harris,  register  of  pamphlets  and 
newspapers,  proved,  that  tbe  defendant  by  him- 
•elf  and  servants  paid  the  duty  for  advertise*- 
iBents  in  the  Poblk:  Advertiser ;  that  tbe  defend- 
ant  had  paid  himself,  and  all  the  payments  were 
in  his  aceonnt.  That  the  defendant  has  made 
the  usual  affidavit,  and  has  bnen  allowed  the 
«tamp-dttty  for  such  papers  as  were  unsold.  That 
tbe  outies  for  advertisements  in  the  paper  in 
question,  were  paid  by  the  defendant's  servant, 
and  the  receipt  given  on  the  defendant's  account. 

William  Lee,  clerk  to  sir  John  Fielding, 
proved,  that  he  often  carried  advertiseanents  lor 
tfie  FttUic  Advertiser,  to  thte  defnidant's,  at  the 
corner  of  Ivy-lane.  That  hegenerally*paid  ready 
nwney ;  that  he  has  seen  money  paid  to  the  de- 
fendant for  advertisements,  and  he  had  a  receipt 
Iron  the  defendant  signed  by  him  the  S9th  of 
November,  for  3S/.  for  printmg  advertisements 
In  the  Public  Advertiser.  On  tbe  part  of  the  de- 
lendant  they  called  no  witnesses.  His  counsel 
^ccted  tosome  of  theunendoes,  but  they  prin- 
cipally applied  to  the  jury  to  acquit  the  defemU 
nnt,  from  the  paper  being  innocent,  or  not  liable 
to  the  epithets  given  it  by  the  information ;  or 
that  the  defendant's  intent  in  publishing  did  not 
deserve  the  epithets  in  the  information. 

Theta  was  no  doubt  bat  that  tbe  evidence,  if 
credited,  amounted  to  proof  of  printing  and 
pnblilhing  by  the  defendant.  There  ma;^  be 
caset  'WliSre  the  faet  proved  as  a  ptiblicatwny 
may  be  justified  or  ekcused,  as  lawful  or  inno« 
cent;  for  no  ftMtvHiieh  is  Hot  criminal,  in  case 
the  paper  h^  m  libely  can  amount  to  a  noiilica- 


guilty  .fe^  But  no  question  of  that  kind  arose 
ra  this  cause.  Therefore  I  directed  the  jury  to 
consider  whether  all  the  inuendoes,  and  all  the 
amdwations  to  matter  and  persons,  made  by  tbe 
information,  were,  in  their  judgment,  the  true 
meaning  of  the  paper.  If  they  thought  other- 
wise, they  should  acc[uit  the  defendant ;  but  if 
they  agreed  with  the  information,  and  believed 
the  evidence  as  to  the  publicatioo,  they  should 
find  him  guilty.  If  tbe  jury  were  obliged  to 
find  whether  the  paper  was  a  libel,  or  whether 
it  Was  a  libel  tu  sucn  a  decree  as  to  deserve  the 
epithets  given  it  by  the  infbrmation,  or  to  re- 
ouire  proof  of  the  express  intent  of  the  de- 
fendant io  printing  and  publishing, f6J  and  of 
its  being  malicious  to  such  a  degree  as  to  de- 
serve the  epithets  given  it  by  tbe  mformation— 
then  this  direction  was  wrong. 

In  support  of  it,  I  told  them,  as  I  havefroel 
iodispensible  duty  been  obliged  to  tell  evert 
jurjT,  upon  every  trial  of  this  kind,  to  the  fol- 
lowing effect :  that  whether  the  paper  (mean« 
ing  as  alleged  by  the  infbrmation)  was  in  law  A 
liM,  was  a  question  of  law  (c)  upon  the  face 
of  tbe  record  :  for  after  conviction,  a  defendant 
may  move  in  arrest  of  judgment,  if  the  paper 
is  not  a  libel.  That  all  the  epithets  in  the  in- 
fbrmation were  fbrmal  inferences  of  law  from 


(a)  This  seems  to  be  somewhat  obscure. 

(h)  I  conceive  that  they  might  either  re- 
quire such  proof  of  the  pttblisher's  intent,  or 
collect  it  by  inference  from  the  mere  fkct  Of 
publication^  as  tbey  should  think  fit;  but  that 
certainly  they  ought  to  find  it. 

(c)  To  these  words  Mr.  8en.  Hill,  in  hit 
copy  of  Burrow,  bad  written  tbe  following  note. 
(See  the  last  edition  published  by  Messrt. 
Clarke.) 

'*  It  IS  a  question  of  tcurriUty  ;  and  how  caA 
that  be  a  questidn  of  law  P  By  St.  Westm.  9d. 
IS  Bdw.  1,  c.  SO,  *  the  justices  shall  not  com- 
pel the  jurors  to  give  a  general  verdict  in  assize, 
but,  if  they  voluntarily  will,  let  tbe  verdict  bA 
admitted  suhiuopericulo*  This  statute,  as  a|H 
pears  in  9  Inst.  495,  extends  to  all  actions  and 
all  irnues,  and  ako  to  pleas  of  the  crown  at^thi 
king's  suit. 

•'  In  the  Trial  of  the  Seven  Bishops,  though 
the  Court  was  divided  in'  their  opinion,  whether 
thepetitron,  for  presenting  which  the  defend- 
ants were  indicteo,  at  for  making  and  publish- 
ing a  libel,  did  in  law  aihount  to  a  lit>el,  or  not, 
el  [qu.  not]  one  of  the  four  judges  of  the 
"ing's  Bench,  except. the  Chief  Justice,  ex^ 
nly  asserted,  that  that  point  was  a  matter  of 
,  and  therefore  to  be  determined  by  the 
Court,  and  not  by  tbe  jury  ;  and  two  of  thd 
judges,  viz.  Holloway  and  Powell,  left  it  to  the 
jury  as  a  matter  to  be  determined  by  them,  and 
dechired  to  them  their  reasons  for  thinking  it 
not  a  libd.  See  Foster  901,  90S,  lOSt.  Tr. 
App.  [56.]  (qu.  196,  Owen's  Case,  see  it  in  this 
Colleotion  vol.  18,  p.  1908.)  Holfs  Rep.  683.  ^ 
Mod. 909.  Dyer  996.  Lamb.  Just.  lib.  l,c. 
18,  p.  17f,  178.  ed.  1583.  5  Mod.  906.  Cro. 
Car.  339.'' 
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the  pmiitig  and  publishing,  (^e/^  Thnt  no  proof 
pf  express  malice  e?er  was  required,  atid  is  in 
most  cases  impossible  to  be  ^iven.  That  the 
verdict  finds  only  what  the  law  infers  from  the 
fact :  (e)  therefore,  after  coofictioo,  a  defend- 
ant may,  by  affidavit,  lessen  the  degree  of  his 
f^uilt.  That  where  an  act  in  itself  indifferent, 
if  done  with  a  particular  intent,  becomes  cri- 
minal, there  the  intent  must  be  proved  and 
found :  Imt  where  the  act  is  in  itself  unlawful, 
(f)  as  ill  tbi9  case,  the  proof  of  justification,  or 
cxcu9e,  lies  on  the  defendant ;  and,  in  failure 
thereof,  the  law  implies  a  criminal  intent. f"^^ 
.  The  jury  stayed  out  a  great  while,  many 
hours ;  at  last  they  came  to  my  house ;  (the 
objection  of  its  being  out  of  the  county  being 
cured  by  consent,)  In  answer  to  the  usual 
question  put  by  the  officer,  th^  foreman  gave 
their  verdict  in  these  words :  <*  Guilty  of  the 
printing  and  publishing  only."  Nothmg  more 
passed. 

.  The  officer  has  entered  up  the  verdict  lite- 
rally, without  so  much  as  adding  the  usual 
vrords  of  reference  to  coitaiect  the  verdict  with 
the  matter  to  which  it  related. 

Upon  this,  the  two  tales  I  have  stated  were 
moved  for. 

Upon  that  obtained  by  the  Attorney-General, 
the  affidavit  of  a  juror  was  offered  by  the  coun- 
sel for  the  defendant.  But  we  are  all  of  opi- 
nion that  it  cannot  be  received.  Where  there 
is  a  doubt  upon  the  judges'  report,  as  to  what 
IMssed  at  the  time  of  bringing  in  the  verdict, 
Uiere  the  affidavits  of  jurors,  or  by-fetanders, 
may  be  received  upon  a  motion  for  a  new  trial, 
vr  to  rectify  a  mistake  in  the  minutes.  But 
»u  affidavit  of  a  juror  never  can  be  read  as  to 
Vbat  he  then  f  bought  or  intended. 

This  motion  consists  of  two  parts ;  first,  to 
fill  up  the  formal  words  of  referenoe ;  the  se- 
cond, to  oroif  the  word  'only.'  We  are  all  of 
opinion,  that  the  first  is  a  technical  omission  of 
|be  clerk,  and  ouglit  to  he  set  right.  As  to  the 
aecondy  thai  the  w<>rd  *  only'  most  stand  in  the 
verdict. 

There  is  no  ^ond  (from  any  thing  which 
passed)  to  explain  the  sense  of  the  jury,  so  as 
that  the  officer  might  have  entered  a  general 
verdict.  No  argument  can  be  urged  for  omit- 
ting the  word  *  oply,'  which  does  not  prove 
that  it  can  have  no  effect,  though  inserted ; 
mnd  therefore  it  is  a  question  of  law  upon  the 
|ace  of  the  verdict.  The  defendant's  motion 
must  .be  considered  upon  the  ground  of  the 
word  <  only'  standing ;  was  it  omitted,  there 
could  be  no  doubt.  Guilty  of  printing  and  pubr 
lishing,  where  there  is  no  other  charge,  is 

f  >  ■      ■ I     .1      I.  I.   I  m,         ,  ,  I      ,     . 

(d)  Qu.  Are  they  not  rather  inferences 
of  reason  which  the  jury  have  a  right  to 
make? 

(e)  This  appears  to  be  somewhat  obacure. 

(f)  du.  if  any  act,  even  the  voluntarily  put- 
ling  another  man  to  death,  be  in  itself  unlaw- 
ful? 

(e)  <^u-  if  tbia  implicatioa  lie  not  within 
Ibe  province  of  the  jurjr  f 
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guilty  :  for  ootliing  more  ia  to  be  found  by  the 
Jurv.fA;  J 

In  the  case  of  the  King  and  Williams,  the 
jury  found  the  defendant  guilty  of  printing 
andf  publishing  the  North  Briton,  No.  45 ;  the 
clerk  entered  it  up  guilty,  and  no  obiection 
was  ever  made.  Where  there  ar«  more  cnargei 
than  one,  guilty  of  some  only  is  an  acquittal 
as  to  the  rest.  But  in  this  information  there  is 
no  charge  except  for  printing  and  pnblishing. 
Clearly  there  can  be  no  judgment  ot  aoquittaf; 
because  the  fact  found  by  the  jury  is  the  very 
crime  they  were  to  try  .f  n  The  only  question 
is.  Whether,  by  any  possibility,  the  word  *  only* 
can  have  a  meaning  which  would  affect  orconk 
tradict  the  verdict. 

That  the  law,  as  to  the  subject  matter  of  tbfe 
verdict,  is  as  I  have  stated,  has  been  so  often 
unanimously  agreed  by  the  whole  Court,  upon 
every  report  I  have  made  of  a  trial  for  a  iibely 
that  it  would  be  impro|»er  to  make  it  a  question 
now  in  this  place.  Among  those  that  coo* 
curred,  the  bar  will  recollect  the  dead,  an4 
the  living  notuow  here.  And  we  all  ajg^in 
declare  our  opinion,  that  the  direction  is  nghc, 
and  according  to  law.  Thia  direction,  though 
often  jpfiven  (with  an  express  request  from  me, 
that  if  there  was  the  least  doubt,  they  wooM 
move  the  Court)  baa  never  been  complained  of 
in  court;  and  yet,  if  it  had  been  wrong,  a  new 
trial  would  be  of  course.  It  is  not  now  com- 
plained of.  Taking  then  the  law  to  be  acp' 
cording  to  this  directum,  the  question  is,  whe- 
ther any  meaning  can  be  put  upon  the  wotil 
*only,'  as  it  sUnds  upon  the  record,  which 
wilt  affect  the  verdict.  If  they  meant  la 
say  they  did  not  find  it  a  libel,  or  did  not 
find  the  epithets,  or  did  not  find  any  express 
malicious  mtent,  it  vi^ould  not  affect  the  ver- 
dict ;  (k)  because  none  of  these  things  were 
to  be  proved  or  found  either  way.  If,  by 
'  only,'  they  meant  to  sav  that  thevdid  not  fin4 
the  meaning  put  upon  the  paper  by  the  infor«> 
mation,  they  should  have  acquitted  him.  If 
they  had  expressed  this  to  be  their  meaning, 
the  verdict  would  have  been  inconsistent  and 
repugnant ;  for  they  ought  not  to  find  the  de- 
fendant guilty,  unless  they  find  the  meaning 
put  upon  the  paper  by  the  information  ;(l)  and 
judgment  of  acquittal  onght  to  have  been  en- 
tered up.  If  they  had  expressed  their  mean- 
ing in  any  of  the  other  ways,  the  verdict  would 
not  have  been  affected,  and  judgn^ent  ought  to 
be  entered  upon  it  It  is  impossible  to  say  with 
certainty  what  the  jury  really  did  mean ;  pro- 
bably they  had  different  meanings.  If  they 
could  possibly  mean  that  which  is  expmsed 
would  acquit  the  defendant,  he  ought  nut  to  be 

(h)  Clu.  if  they  ought  not  also  to  find  the 
malice  and  the  tendency  ? 

(i)  Qo.  if  it  be  more  than  a  part  of  it  ? 

(k)  Would  it  not  make  it  a  verdict  of  ao» 
quittal  ? 

(I)  Qu.  if  the  jury  as  plain  men  did  not  bjr 
the  words,  '  guilty  of  publishing'  only  meaai 
to  sa^  that  ibe  iJiofeiMlant  ptthlishrd  the  impw  f 
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concluded  hy  this  verdict.  It  it  possible  some 
of  tUem  might  roeao,  not  to  6od  the  whole  sense 
and  explanation  put  upon  the  paper  by  the  in- 
nuendoes in  the  information. .  If  a  doubt  arises 
from  an  ambiguous  and  unusual  word  in  the 
▼erdict,  the  Court  ought  to  lean  in  iavour  of  a 
"Venire  de  Novo. 

We  are  under  the  less  difficulty,  because,  in 
favour  of  a  defendant,  though  the  verdict  be 
ftilJ,  the  Court  may  grant  a  new  trial.  And  we 
are  all  of  opinion,  upon  the  whole  of  the  case, 
that  there  should  be  a  Venire  de  Novo. 


This  Judgment  lord  Mansfield,  on  the  10th 
of  December,  having  previously  desired  that 
the  Lords  might  be  summoned  for  that  day, 
read  to  the  House  of  Lords  ;*  and  informed  their 
lordships  that  he  had  left  a  copy  of  it  with  the 
clerk,  and  that  their  lordships  might  read  it 
and  take  copies  of  it  if  they  pleaseil,  but  he  did 
not  move  that  it  should  be  entered  on  the 
Journal,  nor  did  he  make  any  other  motion 
respecting  it.  This  conduct  seems  to  have  ex- 
cited some  surprise  in  the  House,  and  occa- 
tfiooed  severe  animadversions  in  the  political 
writings  of  the  time.  On  the  next  day  lord 
Camden  proposed  the  following  Questions  to 
lord  Mansfield,  and  desired  to  have  his  lord- 
ship's Answers  to  them,  having,  as  I  understand 
Mr.  Holliday  (Life  of  lord  Mansfield,  p.  317,) 
lefk  them  in  writing  with  the  clerk. f 

1.  *<  Does  tW  opinion  niean  to  declare, 
that  upon  the  general  issue  of  Not  Guilty,  in 
the  case  of  a  seditious  libel,  the  jury  have  no 
right  by  law  to  examine  the  mnocence  or 
criminality  of  the  paper,  if  they  tliink  fit, 
and  to  form  their  verdict  upon  such  exami- 
nation P 

2.  "  Does  the  opinion  mean  to  declare, 
that  in  the  case  above  mentione«l,'  whiere  the 
jury  have  delivered  in  their  verdict  Guilty,  that 
this  verdict  has  found  the  fact  only,  and  not 
the  law  P 

3.  <*  Is  it  to  be  understood  by  this  opinion, 
that  if  the  jury  come  to  the  bar,  and  say  that 
they  find  the  printing  and  publishing,  but  that 
the  paper  is  no  libel,  in  thai  case  the  jury 
have  found  the  defendant  Guilty  generally, 
«nd  the  verdict  must  be  so  entered  up  P 

4.  '*  Whether  the  opinion  means  to  say, 
that  if  the  judge,  after  giving  his  opinion  of  the 
innocence  or  criminality  of  the  paper,  shoultl 
leave  the  consideration  of  that  matter,  together 
with  the  printing  and  publishing,  to  the  jury, 
such  a  direction  would  be  contrary  to  law  P 

'    5.  '*  I  beg  leave  to  ask,  whether  dead  or 


*  The  phraseology  of  Burrow's  Report  of 
the  Judgment  differs  from  that  in  the  Pari.  Hist. 

t  The  Parliamentary  Hutory  mentions  not 
this  leaving  with  the  clerk. 


living  judges,  then  absent,  did  declaim  their 
opinions  in  open  court,  and  whether  the  noble 
lord  has  any  note  of  such  opinions  P 

G.  **  Whether  they  declared  such  opinions, 
after  solemn  argumenta,  or  upon  any  point 
judicially  before  them  P'' 

Lord  Mansfield  replied,  that  this  method  of 
proposing  questions  to  him,  was  taking  him  by 
surprise;  that  it  was  unfair;  and  that  he 
would  not  answer  interrogatories.  See  16  New 
Pari.  Hist.,  pp.  1319,  et  uq,  1321,  also  p.  1804, 
Junius's  Preface,  published  in  Mr.  Woodfall's 
late  edition  of  the  Letters,  Junius's  Letter 
signed  Phalaris  (letter  8S)  in  the  Miscellaueuus 
Letters  of  Junius,  IVoodfall's  edition,  vol.  3, 
p.  995,  and  the  letter  of  Nerva  in  a  note  to  the 
same  page. 

The  preceding  Cases  gave  rise  to  numerous 
publications.  Of  those  which  impugned  the 
doctrines  laid  down  in  the  Cases  of  Almon  and 
Woodfall,  some  of  the  most  considerable  are, 

A  Letter  from  Candour  to  the  Public  Adver- 
tiser. 

A  Letter  to  Mr.  Almon  concerning  Libels, 
Warrants,  the  Seizure  of  Papers,  and  Sureties 
for  the  Breach  of  Behaviour,  dec.  ISy  the 
Father  of  Candour. 

Another  Letter  to  Mr.  Almon  in  matter  of 
Libel. 

A  second  Postscript  to  a  l4etter  to  Mr.  Almon 
in  matter  of  Libel. 

A  Summary  of  the  Law  of  Libel,  in  four 
Letters,  signed  Phileleutherus  Anglicanus. 

A  Letter  to  the  Jurorsot  Great  Britain  occa- 
sioned by  an  Opinion  of  the  Court  of  King's 
Bench  read  by  Lord  Chief  Justice  Mansfield, 
in  the  Case  of  the  King  and  Woodfall,  &c.  by 
George  Rous,  esq. 

See  also  An  Inquuy  into  the  Extent  of  the 
Power  of  Juries  on  Trials  of  Indictmenta  or 
Informations  for  publishing  Seditious  or  other 
Criminal  Writings,  dec.  extracted  from  the 
second  volume  of  Mr.  Baron  Maseres's  Addi- 
tional Papers  concerning  the  ProTince  of  (Re- 
beck, in  which  is  a  very  copious,  exact,  and  satis- 
factory investi^tion  of  toe  nature  of  the  ques- 
tions of  intention  and  tendency  in  charges  of 
libel.  And  An  Enquiry  into  the  question,  Whe- 
ther Juries  are  or  are  not  judges  of  law  aa  welf 
as  of  fact,  vrith  a  particular  reference  to  the 
Case  of  Libels.  (By  Joseph  Towers,  L.  L.  D. 
a  dissenting  minister.) 

Obserrations  on  the  Righto  and  Duty  of 
Juries  in  Trials  for  Libels,  &c.  by  Joseph 
Towers,  L.  L.  D, 

Other  prosecutions  were  had  for  the  paUi- 
cation  of  Junius's  Letter  to  the  King,  but  I 
have  not  seen  a  report  which  is  worth  publicA* 
tioa  of  either  of  them. 
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556.  The  Trial  of  Maha  Rajah  Nundocomar,*  Bahader,  for  For- 
gery. At  Calcutta,  in  the  Province  of  Bengal :  15  George 
III.  A.  D.  1775.  [Published  by  Authority  of  the  Supreme 
Court  of  Judicature  in  Bengal.  London :  Printed  for  T.  Ca- 
dell  in  the  Strand,  1776. J 

JuneBt  1775. 

At  a  Court  of  Oyer  and  Terminer,  and  Gaol 

I)eli?ery,  holden  in  and  for  the  Town  of 

Calcutta,  and  Factory  of  Fort  William,  in 

Bengal,  and  the  Limits  thereof,  and  the 

Factories  subordinate  thereunto,  on  the 

Sd  day  of  June.  1775.— Before  the  hon. 
^  SirELUAH  Impcy,  knt.  Chief  Justice,  Ro- 
bert   Chambers,    Stephen  Cxsar  Le- 

MAiSTRE,  and  John  Hyde,  esqrs.  Justices. 


The  Kino  v.  Blaha  Rajah  Nundocomar. 

The  Prisoner  beinff  called  to  the  bar,  and 
arraigned,  and  the  indictment  read,  his  coun- 
sel tendered  a  plea  to  the  jurisdiction  of  the 
Court ;  but  the  Chief  Justice  pointinsp  out  an 
objection  thereto,  which  went  both  to  the  mat- 
ter of  fact  and  the  law  contained  thereiiv,  and 
desiring^  the  counsel  to  consider  if  he  could 
amend  it,  and  take  time  fbr  so  doingp,  he,  afler 
having' considered  the  objection,  thought  proper 
to  withdraw  the  plea;  whereupon  the  prisoner 
pleaded,  Not  Guilty :  and  being  asked  by  whom 
be  would  be  tried  r  he  answered.  By  God  and 
his  peers.  The  Court  desired  to  know  whether 
he  had  an?  particular  reason  for  using  the  word 
peers  ?  ms  counsel  answered,  that  the  prisoner' 
being  a  man  of  the  first  dignity  in  this  king- 
dom, thought  be  should  be  tried  by  people  of 
equal  rank  with  himself,  agseeabfy  to  the  law 
•r  Bnglaod*  which  Mmits  cfary  nan  Uk  be 
tried  by  his  peers.  Tbe  Court  aslied»  who  the 
Uaha  Rajah  eODsidersd  as  his  peers?  Bis 
oounael  answersdy  be  must  leaf  e  that  te  the 
Court. 

Chi^  JtuUoe*  Tbe  trial  cau  only  be  by 
anch  persons  as  are  by  the  charter  required  to 
form  the  jury.  A  peer  of  lieJaod  tried  ia  fing- 
land  woirid  be  tried  by  a  oomoMm  jury.  The 
ebarter' directs,  thsi  m  all  criminal  proseeu- 
tioDSi  the  prisoner  should  be  tried  by  the  inba* 
Utants  of  tbe  town  of  CalouttUi  being  British 


■S 


It  bein^  late,  the  Court  atyearaed  till  the 
IMXft  merumg  at  sefen  o!elock. 


June  9f  1775. 


The  cowel  for  the 


the 


I  pnaouer 

Ceort,  that  the  Bfaba  Rajah  had  been  ill  in 
-the  night,  and  had  now  a  flux  and  feirer»  whiqh 
rendered  him  incapable  uf.taking  his  triaL 


*  These  proceedings  are  amply  discussed  in 
the  Cases  of  goTeruor  Hastings  and  of  Sir  Elijah 
Impey,  and  in  the  Pariiamentary  Debates  re^ 
specting  those  Gases. 


The  Court  desired  Dr.  Anderson  and  Dr. 
Willians  to  examine  the  prisoner,  which  they 
did,  and  reported  that  he  complained  of  having 
been  indisposed  in  the  night,  but  that  he  had 
neither  flux  nor  fever,  and  was  very  capable  of 
taking  his  trial ;  whereupon  he  was  called  to 
the  bar. 

Tbe  Prisoner  being  informed  of  bis  right  to 
challenge  when  tbe  Jury  came  to  be  sworn, 
challenged  the  following  gentlemen,  from  a 
paper  held  in  his  hand :  John  Lewis,  William 
Atkinson,  John  Williams,  William  Dickson, 
Richard  Johnson,  Joshua  Nixon,  Robert  Do- 
nald, James  Miller,  Tilly  Kettle,  Ramsay 
Haanay,  Thomas  Adams,  Bernard  Messinok, 
Wm.  Hamilton  Bird,  Charles  Moore,  Alexan- 
der Macneil,  ^James  Lally,  William  Briggs, 
Philip  Coales. 

Tbe  Counsel  for  tbe  Crown  challenged  Sa- 
muel Stalham. 

The  following  Jury  was  sworn : 
Edward  Scott,  John  Feivuson, 

Robert  Macforlin,  Arthur  Adie, 

Thomss  Smith,  JTohn  ColKs, 

Edward  Ellerington,     Strmuel  Touchet, 
Joseph  Bernard  Smith,  Edward  Satterthwaite, 
John  Robinson,  Charles  Weston. 

Tbe  Jury  elected  Mr.  John  Robinson  their 
foreman. 

Mr.  William  Chaoabers,  the  priodpal  inter- 
pfeter,  not  being  yet  come  from  Madras,  aad 
the  two  assistant  iatenpreters,  oa  account  of 
their  imperfect  knowledge  ef  English,  being 
deemed  msufficient  for  a  trial  so  long  as  this 
was  expected  to  be,  Mr.  Alexander  Hyn.  El- 
liot, superintendent  of  the  Khalsa  Records,  a 
EDtleman  eminently  skilled  in  the  Persian  and 
ndostan  languages,  and  Mr.  William  Jack- 
son, ktely  admittd  an  attorney  of  tbe  court, 
who  speaks  the  Hiodostan  tongue  fluently, 
were  vequested  by  the  Court  to  interpret.   * 

The  Counsel  for  the  Prisoner  desired  that  the 
eridence  might  be  interpreted  to  him  iathe 
Hindostan  language,  as  it  was  most  generally 
understood  by  the  aiidience,  and  requested  that 
the  interpreter  of  the  Court  night  be  employed 
forthainuirnose,aodoljected'tD  tbe  interpre- 
tation or  Air.  Elliot,  as  being  connected  with 
persons  wheas  th*'  prisoner  eonsidf red  as  hia 


Chi^Jmike.  The  prineipal  interpreter  of 
the  court  is  absent ;.  the  gentleoften  of  the  jory 
bafo  heard  the  interpretation  of  the  assistant 
interpreters  on  other  ocessions.  Do  you,  gen- 
tlemen, think  we  shall  be  able  to  go.  through 
this  cause,  with  theassiala^iceof  thoM  inttt- 
pretenooiyf 
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tU  Cakntta,Jbr  Porgay. 


A.D.  ms. 


I'm 


Jury.    We  are  rare  we  ehall  not  be  able. 

Chef  Justice.  It  it  a  eniel  iDtinoatien 
against  the  cbaracter  of  Mr.  Billot.  Hie 
Toatby  just  mo^  inte  Kfe,  bie  hmWy^  km 
known  abiliticj^  and  bonoar,  eboald  ha?e|ire* 
leeteil  him  from  it* 

[Mr.  Elliot  deaired  be  mii^bt  dediae  ieter* 


Chief  Justice.  We  most  inriat  open  it,  tbat 
yoQ  interpret:  yoaahoold  be  abofe  giring  way 
to  tbe  imputation :  yoor  skill  in  tbeTangnagea, 
and  yonr  candour,  will  show  hew  little  gromid 
there  is  for  it. 

Mr.  Farter,  I  hope  Mr.  Elliot  does  not 
think  tbe  objection  came  from  me ;  it  was  sug- 
gested to  me. 

Chief  Justice^    Who  snggeated  it  r 

Mr.  Warrer,  1  am  not  authorised  to  name 
theperson. 

Chief  Justice.  It  was  improper  to  be  made, 
especially  as  the  person  who  suggested,  does 
not  authorise  you  to  arow  it. 

Jury.  We  alt  desire  that  Mr.  filHot,  whose 
character  and  abilities  we  all  know,  would  be 
eo  kind  as  to  interpret. 

Mr.  Farrer.  1  desire  on  the  part  of  the 
prisoner,  that  Mr.  Elliot  would  interpret. 

Mr.  Elliot  and  Mr.  Jackson  sworn  to  inter- 
pret. 

The  jur^r  being  impannelled,  were  charged 
with  the  prboner,  ana  tbe  clerk  of  tbe  crown 
read  tbe  Indictment  as  follows: 

"  Town  cfCaU  \  I.  To  wit.  The  jurors 
cttfto,  and  Fac- f  for  our  lord  tbe  king,  upon 
tory  of  Fori  Wil-  ^  their  oath  present.  That 
liimy  in  Bengal^  1  Maba  Kajab  Nundoeomar, 
Bahader,  late  inhabitant  of  the  town  of  Cal- 
cutta, and  a  person  subject  to  the  jurisdiction 
of  tbe  Supren^e  Court  of  Judicature  at  Fort 
Wtlliani,  in  Bengal,  after  the  29th  da^  of  June, 
in  the  year  of  our  Lord  1739,  to  wit,  on  tbe 
15th  dajr  of  January,  1770,  in  the  10th  year 
of  the  reign  of  our  sovereign  lord  George  tbe 
Srd,  king  of  Great  Britain,  at  the  town  of<3al- 
cntta  aforesaid,  with  force  and  arms,  fekrat- 
onsly  did  falsely  make,  forge,  and  counterfeit, 
and  did  cause  and  procure  to  be  falsdy  made, 
forged,  and  counterfeited,  a  certain  bond  in  the 
Persian  language,  purporting  to  be  sealed  by 
one  Bollakey  E^ss  with  the  seal  or  chop  of 
bim  the  said  Bollakey  Does,  the  tenor  of  which 
bond  is  as  follows  [here  tbe  bond  is  written  in 
Persian]  with  an  intent  to  defraud  tbe  aaid 
Bollakey  Doss  of  the  sum  of  48,031  sicca  ru- 
pees principal,  and  of  four  annan  on  each  rupee 
of  the  said  principal  snm,  as  premin'm  or  pro- 
fit on  the  said  pnncipal  sum,  against  the  form 
of  the  statute  in  that  case  naade  and  provided, 
and  against  (be  peace  of  our  said  lord  the  king, 
bis  crown  and  dignity. 

'*  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  aforesaid 
Jfaha  Uajah  Nuadoooraar,  Bahader,  after- 
ivards,  to  wit,  on  the  15th  day  of  Januarvy  in 
iheyear  last  abovesaid,  at  Calcutta  aforesaid,  a 
oaitaiD  falsei  foiged,  and  aomiler&ited  hood  in 


porting  to  bate  bee» 


tbe 

sealed  by  the  smd  Bollakey  Doss,  with  the  seal 
or  chop  o4'  him  the  said  Bollakey  Doss,  felo- 
aieiBsly  did  utter  and  publish  aa  a  true  bond  ; 
which  aaid  bond  is  in  the  weids,  obaraolefa^ 
and  ftgoree  following,  [Persisn  bond  ae^aia  re* 
sited],  with  an  intent  tar  deflraod  the  said  Bol« 
lakey  Doss  of  the  said  earn  of  48,031  siooa 
rupaes  prrocipal,  and  of  Ibar  aaaas  on  each 
rupee  Off  tbe  said  principal  sum,  as  premium  or 
profit  on  tbe  said  priaeipal  sum ;  the  said  Maba 
Rajab  Nundooemar,  Bahader,  at  the  time  of 
publishing  of  the  said  false,  forged,  andeoua* 
terfeited  bond  by  him  as  aforesaid,  then  and 
tbere,  weH  knowing  the  saM  bond  to  bate  been 
false,  fbrged,  and  coaaterfetted,  against  ifao 
ibrm  af  the  statute  in  soeh  caae  imde  and  pre-' 
▼ided,  and  agaiast  the  peace  of  our  said  bird 
Ibe  king,  hie  crowa  and  dignity. 

"  ijhd  the  jarors  fee  our  lord  tbe  kmg,  opoa 
their  oath  do  fortber  preseol,  that  Maba  Rajab 
Naadaoemar,  Bahader,  laie  inhabitant  in  thw 
town  of  Caleatta,  and  a  person  subyeot  to  tha 
jiwisdiatioo  of  the  Supreme  Couct  of  J  udiealure^ 
at  Post  WtlUam  in  Bengali,  on  Ihe  idth  Asy  of 
January,  in  the  year  last  aboresaid,  with  rorsa 
and  arms,  at  the  town  of  Calcutta  albressld, 
feloniously  did  falsely  make,  forge,  and  coon- 
terfeit,  and  did  cause  to  be  ftilsdy  Bhade,>foiged^ 
and  counterfeited,  a  oerlaia  bond,  wiiilen  ia 
the  Petaiaa  hinguage,  and  purporting  to  ha 
sealed  by  one  Bollalcey  Doss  (then  deceased) 
in  his  life  time,  with  the  seal  or  chop  of  him 
the  said  BolUke^^  Dees;  the  leaer  of  which  ie 
as  folktws  [Persian  'bond  again  reeited]  wkb 
an  intent  to  defraud  Gaagabissen  and  Pudmo* 
bun  Doss,  execntom  of  tbe  fast  will  and  testa* 
meat  of  tbe  aaid  Bollakey  Dew,  of  tbe  snm  of 
48,03  i  sicca  rupees  as  principal,  sad  of  font 
annas  on  each  rupee,  aa  a  profit  or  ptamiwA 
on  the  said  principal  aum,  agakistthe  form  of 
the  statute  in  that  case  made  and  ftroridcd,  and 
against  tbe  peace  of  oar  aevereigu  hwd  the 
king,  bis  crowa  and  digniti^. 

*^  And  the  jurors  albreeaid,  upon  tbeir  oatb 
aforesaid,  do  further  present,  that  the  afore- 
aaki  Maba  Rajab  Naadoeomav,  B«hader,atter- 
wards,  to  wit,  on  the  said  Idthday  of  Jaaaary, 
itt  tbe  year  last  aboveoaid,}  at  Calcatia  afore* 
aaid,  a  certain  false,  fosgcd,  sad  ooualerfcited 
bond,  purporting  to  be  sealed  by  the  said  fia^ 
lakey  Doss  (tbea  deeeased)  in  his  life  tinve, 
with  the  eeal  or  chop  of  him  the  said  BoNakey 
Doss,  felonioasly  did  utter  and  pahKsh  as  a 
true  bond ;  which  said  bond  is  in  the  words, 
characters,  and  figures  following,  to  wit,  [Per- 
sian bond  again  recited  1  with  an  intent  to  de- 
fraud tbe  said  Gungabissen  and  Pudmohna 
Does  of  the  said  aum  of  48,021  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  tbe  said  principal  sum ;  • 
the  said  Maba  Rajab  Nundoeomar,  Babader, 
at  tbe  time  of  publishing  tbe  said  fiilse,  forged, 
and  counterfeited  bond,  by  bim  as  aforesaid, 
then  and  there,  well  knowing  tbe  eaid  bond  to 
bare  been  fatse^  fowed,  and  counterfeited, 
agaiDSt  tbe  fonaof  &e  statole  in  such  oasa> 
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Miade  and  provided,  and  agfaioat  the  fwaoe  of 
•or  said  lord  the  kinif,  his  crowo  aod  digoUy. 
*<  Aod  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
on  the  15th  day  of  January,  in  the  nrear  last 
abovesaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  aod  a 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature,  at  Fort  William  in 
bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  feloniously  did  falsely  make, 
forge,  and  counterfeit,  and  did  cause  and  pro- 
cure to  be  falsely  made,  forged,  and  counter* 
feited,  a  certain  writing  obligatory  in  the  Per- 
sian lanffUBge,  purportmg  to  be  sealed  by  the 
■aid  Bollakey  Doss,  with  the  seal  or  chop  of 
him  the  said  Bollakey  Doas,  the  tenor  of 
which  writing  obligntory  is  as  follows  [Persian 
bond  again  recitedl  with  an  intent  to  defraud 
the  said  Bollakey  Doss  of  the  sura  of  48,021 
sicca  rupees  of  principal,  and  of  four  annas  on 
each  rupee  of  pro6t  or  premium  on  the  said 
jprincipal  sum,  against  the  form  of  the  statute 
in  that  case  made  aod  pro?ided,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

,  "  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  'do  further  present,  that  the  said 
Maha  Rajah  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  said  15th  day  of  January, 
in  the  year  last  aboTesaid,  at  Calcutta  afore- 
■aid,  a  certain  false,  forged,  and  counterfeited 
writing  obligatory,  in  the  Persian  language, 
purporting  to  have  been  sealed  by  the  said  Bol- 
kkey  Doss,  with  the  seal  or  chop  of  him  tbe 
■aid  Bollakey  Doss,  feloniously  did  utter  and 
publish  as  a  true. writing  obligatory;  which 
■aid  writing  obligatory  is  in  the  words,  cha- 
racters, and  figures  following,  [Persian  bond 
ag[ain  recited]  with  an  intent  to  defraud  the 
■aid  Bollakey  Doss  of  the  said  sum  of  48,021 
aicca  rupees  of  principal,  and  of  four  aunas  on 
each  rupee  of  profit  or  premium  on  the  said 
principal  sum ;  the  said  Maha  Raiah  Nondo- 
oomar,  Bahader,  at  the  time  of  publishing  tbe 
■aid  false,  forced,  and  counterfeited,  writing 
obligatory,  by  him  as  aforesaid,  then  and  there, 
^ell  knowing  the  said  writiuff  obligatory  to 
have  been  false,  forged,  and  counterfeited, 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 
<*  And  the  jurors  for  our  lord  the  king,  upon 
tbe  oath  aforesaid,  do  further  present,  that  on 
the  15tb  day  of  January,  in  the  year  last 
aboresaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
penon  subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  and  arms,  at  the  town  of  Calcutta 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  did  cause  and  procure  to 
be  falsely  made,  forged,  and  counterfeited,  a 
certain  writing  obligatoi^  in  tbe  Persian  lan- 
guage, purporting  lo  have  been  sealed  by  tbe 
aaid  Bollakey  Doss  (then  deceased)  in  his  life 
tiQaSy  with  the  seal  or  chop  of  him  the  said  Bol- 


lakey Doss ;  the  tenor  of  which  writing  obli- 
gatory is  as  follows  [Persian  bond  again  re- 
cited] with  an  intent  to  defraud  Gungabissen* 
and  Pudmohun  Doss,  the  executors  of  the  said 
Bollakey  Doss,  of  the  sura  of  48,021  sicca  ru' 
pees  of  principal  sum,  against  tbe  form  of  tbe 
statute  in  that  case  made  and  provided,  a|)d 
against  the  peace  of  our  said  lord  the  king,  hie 
crown  and  oignity. 

«*  And  the  juroiii  aforesaid,  upon  their  oath 
aforesaid  do  further  present,  that  the  said 
Maha. Rajah  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  15th  day  of  January,  in 
the  year  last  abovesaid,  at  Calcutta  aforesaid, 
a  certain  false,  forged,  and  counterfeited  writing 
obligatory,  in  the  Persian  language,  purporting 
to  have  been  sealed  by  the  said  Bollakey  Doss 
(then  deceased)  in  his  life  time,  with  the  seal 
or  chop  of  him  tbe  said  Bollakey  Doss,  felo- 
niously did  utter  and  publish  as  a  true  writing 
obligatory ;  which  said  writing  obligatory  is  in 
the  words,  characters,  and  figures  following, 

t Persian  bond  again  recited]  with  an  intent  to 
efraod  the  said  Gungabissen  and  Pudmohun. 
Doss,  the  executors  of  the  said  Bollakey  Doss, 
of  the  said  aum  of  48,021  sicca  rupees  of  prin- 
cipal, and  of  four  annas  on  each  rupee  of  profit 
or  premium  on  the  said  principal  sum ;  the 
said  Maha  Rajah  Nundocomar,  Bahader,  at 
the  time  of  publishing  the  said  false,  forced, 
and  counterfeited  writing  obligatory,  by  him 
aforesaid,  then  and  there,  well  knowing  the 
said  writing  obligatory  to  have  been  false, 
forged,  aod  counterfeited,  against  the  form  of 
the  statute  in  such  case  made  and  provided, 
aod  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  tliat 
00  the  15th  day  of  January,  in  the  year  last 
abovesaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature,  at  Fort  William, 
in  Bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  feloniously  did  isMy 
make,  forge,  and  counterfeit,  and  did  cause  and 
procure  to  be  falsely  made,  forged,  and  coun- 
terfeited, a  promissory  note  for  payment  of 
money,  in  the  Persian  language,  purporting  to 
be  sealed  by  tbe  said  Bollakey  Doss,  with  the 
■eal  or  chop  of  him  tbe  said  Bollakey  Doss  ; 
the  tenor  of  which  promissory  note  is  as  fol- 
lows, [Persian,  bond  again  recited]  with  an  in* 
tent  to  defraud  the  said  Bollakey  Doss  of  the 
sum  of  48,021  sicca  rupees  of  principal,  and  of 
four  annas  on  each  rupee  of  profit  or  premium 
on  the  said  principal  sum,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 

«*  And  the  jurora  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  tbe  said 
Maha  R^ah  Nundocomar,  Bahader,  a(br- 
wards,  to  wit,  on  the  Uth  day  of  January^  ia 
the  year  last  abovesaid,  at  Calcutta  afoceaaid,  a. 
certain  false,  forged,  aod  coonterfoitcdpnHBit- 
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■ory  note,  for  the  paynent  of  money,  in  the 
Persian  langnage,  parportioir  to  have  beep  i 
sealed  by  the  said  Bollakey  Doss,  with  the  seal 
or  chop  of  him  the  said  Bollakey  Doss,  felo- 
niously did  utter  and  publish  as  a  true  prorois- 
aory  uote ;  whiob  promissory  note  is  in  the 
words,  characters,  and  figures  following,  [Per- 
sian bond  again  recited]  with  an  intent  to  de- 
fraud the  said  Bollakey  Doss  of  the  said  sum 
of  48,081  sicca  rupees  of  principal,  and  of  four 
annas  on  each  rupee  of  profit  or  premium  on 
the  said  principal  sum ;  the  said  Maha  Rajah 
Nandocomar,  Bahader,  at  the  time  of  publish- 
iBg  the  said  fake,  forged,  and  counterfeited 
promissory  note,  by  him  as  aforesaid,  then  and 
there,  well  knowiog  tlie  said  promissory  note 
to  hare  been  false,  forged,  and  counterfeited, 
against' the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  oignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that  on 
the  15th  day  of  January,  in  the  year  last  above- 
said,  Maha  Rajali  Nundocomar,  Bahader,  late 
iohabiunt  of  the  town  of  Calcutta,  and  a  per- 
son subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  forcto  and  arms,  at  the  town  of  Calcutta 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  did  cause  and  procure  to 
be  falsely  made,  forged,  and  counterfeited,  a 
promissory  note  for  payment  of  money,  in  the 
Persian  language,  purporting  to  he  sealed  b^ 
the  said  Bollakey  Doss,  (then  decesHcd)  in  his 
life  time,  with  the  seat  or  chop  of  him  the  said 
Bollakey  Doss ;  the  tenor  of  which  promissory 
note  is  as  follows,  [Persia  d  bond  again  recited] 
with  an  intent  to  defraud  Gungabisaen  and  Pud- 
mohno  Doss,  the  executors  of  the  said  Bolla- 
key Doss,  of  thesnm  of  48,021  sicca  rnpeesof 
pnnripat,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum, 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

**And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Maha  Rajali  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  15th  day  of  January,  in 
the  year  last  abovesaid,  at  Calcutta  aforesaid, 
a  certain  false,  forged,  and  counterfeited  pro- 
missory note  for  payment  of  money,  in  the 
Persian  langnasfc,  purporting  to  have  been 
sealed  by  the  said  Bollakey  Doss  (then  de- 
ceased) in  his  tiff»  time,  with  the  seal  or  chop 
of  him  the  said  Bollakey  Doss,  feloniously  did 
ntrer  and  publish  as  a  true  promissory  note ; 
which  promissory  bote  is  in  the  words,  charac- 
ters, and  fiifures  folloviing,  [Persian  bond  re- 
cited] with  an  inteut  to  defraud  the  said  Gun- 
|^bis«ien  and  Pudmohun  Doss,  the  executors 
of  the  said  Bollakey  Doss,  of  the  said  sum  of 
48  031  sicca  rupees  of  principal,  and  of  four 
annait  on  each  rupee  of  profit  or  premium  on 
the  said  principal  sum  ;  the  said  Maha  Rajah 
liondocomar,  Bahaderi  at  the  time'of  publish^ 
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ing  the  said  false,  forged,  and  counterfeited 
promissory  note  by  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  promissory  note 
to  have  been  false,  forged,  and  counterfeited, 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

**  And  tlte  jurora  for  Our  lord  the  king,  ujioa 
their  oath  aforesaid,  do  further  present,  that  oa 
the  15th  day  of  January,  in  the  year  last  above- 
said,  Maha  Rajah  Nundocomar,  Bahader,  late 
inhabitant  of  the  town  of  Calcutta,  and  a  per- 
son subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  and  arms,  at  the  town  of  Calcutta 
aforesaid,  did  falsely  make,  forge,  and  counter- 
feit, and  did  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  a  certain  writ* 
ing  obligatory  in  the  Persian  language ;  the 
tenor  of  which  writing  obligatory  is  as  follows, 
[Persian  bond  again  recited]  with  an  intent  to 
defraud  the  said  Bollakey  Doas  of  the  sum  of 
48,031  sicca  rupees  of  principal,  and  four  annas 
on  each  rupee  of  profit  or  premium  on  the  said 
principal  sum,  against  the  form  of  the  statute 
m  that  case  made  and  provided,  and  against  the 
peace  of  our  said  lord  the  king,  hia  crown  and 
dignity. 

*■  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
afterwards,  to  wit,  on  the  said  15th  day  of 
January,  and  year  last  abovesaid,  at  Calcutta 
aforesaid,  a  certain  false,  forged,  and  counter- 
feited writing  obligatory,  in  the  Persian  lan- 
guage, feloniously  did  utter  and  publish  as  a 
true  writing  obligatory ;  which  said  writing 
obiigatorv  is  in  the  words,  characters,  and  fi- 
gures following,  [Persian  bond  again  recited] 
with  an  intent  to  defraud  the  said  Bollakey 
Doss  of  the  said  sum  of  48,021  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  as 
profit  or  premium  on  the  said  principal  sum  ; 
the  said  Maha  Roiah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  falae,  forged, 
and  counterfeited  writing  obligatory,  by  him 
as  aforesaid,  then  and  there,  well  knowing  the 
said  writing  obligatory  to  have  been  false, 
forged,  and  counterfeited,  against  the  form  of 
the- statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  bis 
crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  preaent,  that 
on  the  15th  day  of  January,  in  toe  year  laat 
abovesaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature  at  Fort  William  in 
Bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  did  falsely  make,  forge,  and 
counterfeit,  and  did  cause  and  procure  to  be 
falsely  made,  forged,  and  counterfeited,  a  cer- 
tain writing  obligatory  ip  the  Persian  tangua^^e; 
the  tenor  of  which  writing  obligatory  is  as  fol- 
lows, [Persian  bond  again  recited]  with  an  in- 
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teot  to  defraud  Gunsrabissen  and  Pudmolian 
Doss,  the  executors  of  tbe  said  BolUkejf  Doss, 
of  the  sum  of  48,021  sicca  rupees  of  principal, 
and  of  four  auoas  on  each  rupee  of  pro6t  or 
premium  on  the  said  principal  sum,  against  the 
peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

*'  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
the  said  Maha  Rajah  Nundocomar,  Babader, 
aflerwards,  to  wit,  on  the  said  15th  da5i  of  Ja» 
uuary,  and  year  last  abovesaid,  at  Calcutta 
aforesaid,  a  certain  false,  forged,  and  counter- 
feited writing  obligi^tory,  in  tbe  Persian  Ian- 
gnage,  feloniously  did.  utter  and  publish  aa  a 
true  writing  obligatory ;  which  said  writinig 
obligatory  is  in  the  words,  charaeters,  and  fi- 
gures following,  [Persian  bond  again  recited] 
with  an  intent  to  defraud  Oungabiasen,  and 
Pudmohuu  Doss,  the  said  executors  of  the  said 
Bollakey  Doss,  of  the  said  sum  of  48,021  sicca 
rupees  of  prindpal,  and  of  four  annas  on  each 
runee,  as  profit  or  premium  on  the  said  prinoi- 
pal  sum ;  the  said  Maha  Rajah  Nundocomar, 
Bahader,  at  the  tinoie  of  publishing  the  said 
false,  forged,  and  counterfeited  writing  obliga- 
tory, by  him  as  aforesaid,  then  and  there,  w«ll 
knowing  the  said  obligatory  writing  to  have 
been  false,  forged,  and  counterfeited,  against 
the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  k>rd 
the  king,  his  crown  and  dignity. 

'*  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
Maha  Rajah  Nundocomar^  Bahader,  late  of 
the  tow»jof  Calcutta,  being  a  person  subject  to 
the  Supreme  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  on  tbe  16th  day  of  January,  in 
the  year  abovesaid,  with  foYce  and  arms,  at 
Calcutta  aforesaid,  feloniously  did  falsely 
make,  forge  and  counterfeit,  and  did  cause  and 
procure  to  be  falsely  made,  forged,  and  Qpuo- 
terfeited,  a  certain  writing  obligatory  in  tb^ 
Persian  language ;  the  tenor  of  whicn  certain 
writing  obligatory  is  as  follows,  {Persian  bond 
again  recited]  with  an  intent  to  deirand  Gun- 
gabissen  andHengoo  Laul,  tbe  two  nephews 
and  trustees  named  in  the  last  will  and  testa- 
ment of  Bollakey  Dow,  deceased,  of  the  sum 
of  48,021  sicca  rupees  of  principal,  and  of  fonr 
annas  on  each  ruMe  of  profit  or  premium  on 
the  said  principal  sum,  aeainst  the  form  of  tbe 
statute  in  that  case  hmum  and  provided,  and 
a^inst  the  said  peace  of  our  said  lord  tbe  king, 
his  crown  and  dignity. 

"  And  the  jurors  for  our  lord  thejking,  upon 
their  oalli  aforesaid,  do  further  present,  that 
Maha  Rajah  Nundocomar,  Bahader,  late  pf  tbe 
town  of  Calcutta,  being  a  person  subject  to  tbe 
Supreme  Court  of  Judicature,  at  Fort  William 
in  Beniral,  on  tbe  l^th  day  of  January,  in  tbe 

?rear  abovesaul,  at  Calcutta  aforesaid,  a  certain 
alse,  forged,  and  counterfeited  writing  obliga* 
tory,  in  the  Persian  language,  felooioutly  did 
uuer  and  publish  as  a  true  writing  obligatorv ; 
the  tenor  of  which  writing  obligatory,  ia  aa  fol- 
lows, [Persian  bond  again  recited]  with  an.  kb 


tent  to  defraud  Gungabissen  and  Heng^Laui» 
the  two  nephews  and  trustees  namd  in  the 
last  will  and  testament  of  Bollakey  Doas,  de» 
ceased,  of  the  sum  of  48,021  sicca  rupees  of 
principal,  and  of  four  annas  on  eacb  rupee  of 
profit  or  premium  on  the  saki  principal  sum  ; 
the  sakl  Maha  Rajah  Nundocomar,  Bahader, 
at  tbe  time  of  publishing  the  said  false,  forged, 
and  counterfeited  writing  obligatory,  by  biia 
as  aforesaid,  then  and  there,  well  knowing  tbe 
said  writing  ob^gatory  to  have  been  false, 
forged;  and  counterfeited,  against  the  ibrm  of 
the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 

'<  And  the  jurors  for  our  lord  tbe  king,  upon 
their  oath  aforeaaid,  do  further  present,  that  on 
the  15tb  day  of  January,  in  tbe  year  last  abore- 
aaid,  Maha  Rajah  Nundocomar,  Bahader,  late 
inhabitant  of  the  tonrn  of  Calcutta,  and  a  pieivea 
subject  to  tbejuiiadtctioB  of  the  Supreme  Coert 
of  Judkature  at  Fort  William,  in  Bengal,  with* 
force  and  arms,  at  tbe  town  of  Caksutta  afore- 
said, feloniously  did  falsely  dMte,  forge,  and 
counterfeit,  aud  did  cause  and  procure  to  be 
falsely  made,  forged  and  counterfeited,  a  cer- 
tain writing  obligatory,  in  tbe  Persian  lan- 
guage ;  the  tenor  of  whkb  writing  oUigatorj 
is  as  follows^  [Persian  bond  again  recked]  with 
an  intentto  defraud  Gungabissen,  thesnrviviag 
executor  of  Bolkkey  Doss,  deoeaasd,  of  the 
sum  of  48,021  sicca  rupees,  of  principal,  and  of 
four  annason  each  ru|MBe,  of  profit  or  preminm 
on  the  anid  principal  sum,  against  tbe  foras  of 
the  statute  in  such  case  made  and  pt^vided^  and 
aginstthe  peace  of  our  sakl  lord  the  king,  bis 
t  crown  and  di|^ity. 

**  And  the  jurors  for  our  lord  tbe  king,  upon 
their  oath  aforesakl,  do  furtber  present,  that  tbe 
said  Maha  Rojah  Nundocomar,  Bahader,  afler- 
wards,  to  wit,  on  the  15th  day  of  Jaiiliary  in 
the  year  last  abOFesakl,  at  Calcutta  aforesaid,  a 
certain  false,  forged,  and  counterfeited  writing 
obligatory,  in  the  Persian  language,  fetaniously 
did  utter  and  publish  as  a  troe.writuig  oblign> 
tory ;  which  said  writing  obligalsry  is  in  tbe 
words,  cbaraoters,  and  figures  following,  [Per« 
sian  bond  again  recited]  with  sn  intent  tn  de- 
fraud Gungabissen,  the  snrviving  executsr  of 
Bollakey  Doss,  deceased',  of  the  said  anna  of 
48,021  sicca  rupees  of  principal,  and  of  fbnr 
annas  on  eaoh  rupee^  as  profit  or  psemium  on 
the  said  principal  sum ;  the  said  Maba  Ra^ 
Nondocomar,  Bahadsn,  at  the  tkne  of  pnfalisb- 
ing  the  said  false,  fbiged,  and  oounterfeiled 
writing  obligatory,  bj  bioa  as  aforesakl,  than 
and  there,  well  knowing  Ibe  said  oWagaloiy 
writing  to  hate  been  fllse,  forged,  and  counter- 
feited, against  the  form  of  the  stnmie  fai  sush 
cas^  uuM  aad.piovkled,  and  aarsiast  tbe  peace 
oC  our  said  lord  tlie  kiofi  nis  oesstn  and 
dignily^'?     .  (9igMd> 

June  7, 1?7$.  Ja.  PncrcBasiH 

Clerk  of  the  Croirn. 

^Blgoed) 

W.  M*  BBC«liTB^ 

Clerk  of  tbe  Indictment. 
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Translate  of  the  Persian  Bonp,  recited  in 
the  Indictment.* 

<«  i  who  am  Bollakey  Does. 
**  Ai  a  pearl  necklace,  a  twisted  kulgbah,  a 
twifted  eerpaohe,  and  four  rings,  two  of  which 
were  of  rubiee  and  two  of  diamonds,  were  de- 
posited by  Rogonaat  Roy  Geoo,  on  acooont  of 


*  In  the  fofmcr  Edition  is  gi? en  the  tcrilow- 
ittg  inaniBcient 

GLOSSARY. 

Adamlut,    Literally  signifies  justice;    hot 
•Hen  need  for  a  court  of  justice. 

Arxee,  A  representation  in  writing,  Or  letter 
from  an  iaferiDr-to  a  superior. 

Banyan,  A  particular  cast  among  Ibe  Hin- 


■Baiia,  Difference  of  eiehange  upon  coins. 

CkmMah,  A  district. 

C&tuiumh.  A  luMisshold  steward. 

Ccofy,  A  labourer,  or  porter. 

CoiM.  A  messenger. 

Darngah  (tfa  Cute^eree,  Superinteadaot  of  a 
ooort. 

Durbar  Expenees.  Money  gi? en  to  persons 
in  power. 

Merd,  An  Arabic  word,  expressing  unity  ; 
but  technically  signifies  a  sheet  of  paper,  con- 
taining an  account. 

Foujedurrte.  A  particular  office  under  the 
government. 

Gold  Mohir.  Sixteen  rupees. 

GoHuuiah,  Agent. 

GttiTM.  A  portion  of  time  containing  abont 
83  minutes. 

Hircarrah,  >Literally  a  spy ;  but  commonly 
icana  a  person  who  rims  on  nsessages,  and  at- 
.teidsthe  palao^in. 

Jamma.  Part  of  the  dress'  of  a  native  ef 


Jammak.  Debit  side  of  an  account 

KhaUa.  Exchequer. 

Khelaat,  A  dress  of  inrestitnre  given  to  a 
parson  upon  bis  nomination  to  an  office. 

Kidmuigar,  A  waiting  servant. 

Kulgkah.  An  ornament  for  the  tui4>an. 

KuUree,  A  particular  cast  amongst  the 
Hindoos*  < 

Mohirir,  A  writer. 

Maomkee*  A  secretary  or  writel'. 

MduUah,  A  teacher. 

J)iusx«r.  A  present  of  compliment  made  by 
an  iaierior  when. introduced  to  a  superior. 

Peon,  A  footman,  or  person  to  go  on  mes- 
sages. 

Foiiak,  Titjedeed. 

Mmffcek,  Literally  a  friend ;  but  means  all 
.tbrofigb.this  trial  a  half-triend  and  half-de- 
pendant. 

Serpakhe,  An  omavMDt  for  the  turban. 

Sewarree,  Equipage. 

Shr4fff',  A  banker,  an  exohanger  of  money. 

Sunnud,  A  grant  from  the  government  or 
its  officers. 

Tgaradar.  A  farmer. 

^VakeeL  An  attorney. 


Malia  Rajah  Nundocomar,  Btfhader,  in  the 
month  of  Assar,  in  the  Bengal  year  1165,  with 
me,  in  my  house  at  Moorsbedabad,  that  the 
same  might  be  sold  ;  at  the  time  of  the  defeat 
of  the  army  of  the  Nabob  Meer  Mahomed 
Cossim  Cawh,  the  money  and  effects  of  the 
house,  together  with  the  aforesaid  jewels,  were 
plundered  and  carried  away.  lo  the  year  1179, 
Bengal  style,  when  I  arrived  in  Calcutta,  the 
aforesad  Maha  Rajah  detnanded  the  before- men- 
tioned deposit  of  jewels  ;  I  eould  not  produce  the 
deposit  when  delnaoded,and,  on  account  of  the 
bad  state  <lf  my  affairs,  was  unable  to  nay  the 
value  thereof;  I  ttierefore  promise  anil  give  it 
in  writing,. that  when  1  shall  receive  back  the 
sum  of  two  lacks  of  rupees,  and  a  little  abore, 
which  is  in  the  Companv^s  cash  at  Dacca,  ac- 
cording to  the  method  of  reckoning  of  the 
Company,  I  have  agreed  and  settled,  that  the 
sum  of  48,021  sicca  rupees  is  the  principal  of 
the  amount  of  the  said  deposit  of  jewels,  which 
is  jueily  due  by  roe,  and  over  and  above  that,  a 
premium  of  four  anuas  upon  every  rupee.  Upon 
the  payment  of  the  aforesaid  sum  from  the 
Company's  cash,  I  will  pay  that  sum,  without 
excuse  and  evasion,  to  the  aforesaid  Maha 
Rajah.  1  have,  for  the  above  reasons,  given 
these  reasons  in  (he  form  of  a  bond  under  my 
signature,  that  when  it  is  necessary  it  may  lie 
carried  into  execution. 

**  his  wiinesse<l, 
■*  MehabIIot; 
"  StiLAUBUT,  the  Vakeel  ofBeatBoIlakey 

Doss; 
**  Abdehoo  Commaul  Mahomed. 

Alabd,        "  BoLLAKEY  Doss." 

"  Written  on  the  7th  day  of  the  month  of 
Bhadoon,  in  the  Bengal  year  1172.'* 

The  Counsel  for  the  Prisoner  desired  that  the 
witnesses  might  be  kept  separate. 

Ceiif^.  Tbe  great  number  of  witneeses  in 
this  cause,,  the  difierenoe  of  their  east*,  and  t&e 
length  of  time  tbe  trial  ia  likely  lo  take  up, 
renders  it  almost  impossible  to  confine  them. 
•  If  any  method  can  be  proposed,  by  which  these 
inomivenieocies  will  be  removed,  we  shkll  be 
very  ready  to  grant  the  request. 

Afiera  abort  debate  it  was  agreed,  that  peons 
should  attend  the  witnesses  to  keep  tfaedi 
.separate,  and  prevent  any  person  baviqg  com- 
munication with  them  ;  and  that  each  witness, 
immediately  after  haWag  given  his  evidence, 
should  be  kept  in  the  gallery  ;  and  that  a  con- 
stable should  attend  there,  to  prevent  any  nar* 
tives  from  having  access  to  them.* 

Mohun  Pertaud  swoi-h  on  a  voir  dire. 

Mr.  Farrer,  (Adv.forthePrit.)  flasGun- 
gabissen  made  you  any  promise,  in  case  the 
prisoner  is  convicted  ? — A.  1  am  to  have  five 
per  cent,  on  any  money  received. 

Court,  Js  it  a  special  promise  o^  this  occa- 
sion?— A.  It  is  a  general  commission  that  i  am 
to  have  upon  all  the  affairs  of  Gnngabisseh. 

♦  See  vol.  8, p.  792,  vol.  12ff.  071^  vol.  1?, 
.p.  329,  vol.  19,  p.  348.  ' 
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Mr.  Farrer.  U  it  a  promise  in  writiDSf,  or  by 
trord  of  mouth  f-^A,  It  is  a  wriitea  letter  of  at- 
torney :  originally  it  was  a  letter  of  attorney  to 
me,  Mr.  Hamilton,  and  Mr.  Lodge :  the  two 
last  withdrew  upon  the  commitment  of  the 
prisoner.  I  have  likewise  in  my  possession  a 
Kap-ee  letter  of  attorney,  drawn  by  Mr, 
Driver. 

James  Driver  examined. 

To  whom  is  that  Nagree  letter  of  attorney 
made  ? — It  was  a  power  of  attorney  made  to 
Mohun  Persand,  and  one  John  Love.  After- 
wards I  drew  one  in  English,  to  Muhan  Per- 
aaud  singly. 

The  Goansel  for  the  prisoner  desfring  that 
the  papers  might  be  produced,  Mohun  Per- 
saud,  together  with  the  clerk  of  Mr.  Janett, 
attorney  for  the  prisoner,  was  sent  to  fetch 
them :  upon  which  the  counsel  for  the  crown 
called 

Commaul  0  Dein  Cavii,  sworn  upon  a  voir  dire. 

Tritoner*t  Counsel,  Do  you  know  the  pu- 
nishment of  perjury  by  the  English  lawP 

Court.  You  bad  better  tell  it  him. 

Counsel,  When  the  life  of  a  man  is  at  stake, 
if  you  tell  falsely,  you  will  be  deemed  infa- 
mous, put  in  the  pillory,  and  burnt  in  the 
band. 

^  [Counsel  for  the  crown  desired  that  the  ques- 
tions might  be  interpreted  to  the  witness  in  the 
Persian  language,  as  the  witness  understood 
that  language  best.] 

Court,  Whkt  language  do  you  understand 
best? — A,  Persian. — [Being  again  interrogat- 
ed, he  said  he  understood  both  equally  well,  and 
could  answer  iii  either.] 

Which  can  you  most  easily  explain  yourself 
in  ? — I  will  answer  in  either.  Hindostanee  is 
my  native  language. 

Which  language  will  yon  be  examined  in  ? — 
I  think  I  shall  be  best  understood  in  Persian. 

prisoner's  CoufiseU  Have  you  received  any 
money  from  Mohun  Persand,  or  any  other 
person,  to  give  evidence  on  this  occasion  ? — No : 
eefedd  me,  good  God !  I  never  do  such  devilish 
things. 

Ihi  yon  expect  any  faronr  or  protection,  or 
have  yon  had  any  promise  of  money  from  any 
>n,  forgiving  evidence  on  this  occasion  ? — 


persoi 
>fo. 


Sworn  in  chief. 

Counsel  for  Crown,  Whose  seal  is  to  that 
Iwnd  ?  [shewn  the  bond.] — A.  It  is  my  seal ; 
but  the  words  signifying  **  it  is  witnessed,"  are 
not  of  my  signature. 

Whose  name  is  expressed  in  that  seal?— 
Obflahn  Mahomed  Commaul. 

Is  that  your  name?— That  was  my  original 
name. 

When,  or  upon  what  occasion,  did  you 
change  your  name?— At  the  time  of  the  Nabob 
Nutchum  al  Dowla,  1  got  a  royal  title,  and  i 
am  since  called  Commaul  O  Deen  Ally  Cawn. 

Did  youaffix  your  aeal  to  that  bond  ?— No,  I 
did  not. 


Can  you  give  an  account  bow  it  came  fixed 
there  ? — No,  I  cannot  say. 

Was  the  seal  ever  out  of  your  possenion  ?— 
I  sent  the  seal  to  Maha  fCajah  Nundocomar, 
at  Mungbeer. 

When  did  you  send  it  ? — At  the  tioiie  the  war 
between  Jaffier  Ally  Cawn,  and  Cossim  Ally 
Cawn  subsisted. 

Upon  \>hat  ot-casion  did  yon  send  it  ? — When 
I  wa«  released  from  confinement,  Maha  Rajah 
Nundocomar  desired  a  servant  of  mine  to  de- 
sire me  to  send  my  seal  lo  him — mv  servant 
had  been  before  that  with  Maha  Rajah  Nundo- 
comar. The  representation  the  man  made  with 
regard  to  sending  the  seal  was  this — 

Court.  Is  tliat  man  alive  ?>-^.  He  was  killed 
that  sauie  eveoing. 

What  was  his  name.^ — Eolt  Mahomed,  my 
Jemedar.  He  likewise  desired  the  servant  to 
request  roe  to  send  a  uazzer  with  the  seal,  that 
he  might,  with  the  seal,  seal  a  petition  to  the 
Nabob,  and  present  it  with  the  uazzer.  I  then 
delivered  to  8haik  Cossim  Ally,  my  Consomab» 
one  gold  muheer  and  tour  rupees,  as  a  oazzer 
to  Maha  RhjhU  Nundocomar,  and  one  goM 
moheer  and  tour  rupees  as  i^  nazzer  to  the 
Nabob  ;  and  likewise  the  seal,  of  which  this  in 
the  impression,  [pointing  to  the  seal  on  the 
bond]  in  ortler  tliat  he  might  put  them  into  a 
bag,  that  it  mii;ht  be  sent  by  a  messenger  to 
Maha  Rajah  Nundocomar.  The  bag  was  ac- 
cordingly sent  by  a  messenger 

Du  you  know  the  name  ot  tbat  messenger  ? 
— I  do  not  know  what  the  Cossid's  name  is; 
there  are  tweUe  hundred  at  that  place.  It  in 
fourteen  or  lilWn  years  ago. 

Du  you  know  it  it  was  ever  received  by  the 
prisoner.^ — 1  do;  for  Maha  Rajah  Nnnde- 
comar  wrote  me  a  letter  in  consequence  of  it* 
[The  letter  produced.] 

Counsel  for  Prisoner,  I  admit  the  Maha 
Rajah  had  tlie  letter. 

Counsel  for  Crown,  Read  the  letter. 

Court.  Uo  through  with  your  evidence. 

Counsel  for  Crown.  The  letter  does  not  rnjr 
the  seal  was  received ;  but  it  acknowledges  the 
receipt  of  the  letter,  and  the  seal  was  inclosed 
in  the  letter. 

Court  to  Prisoner's  Counsel  Do  ^ou  see  the 
consequence ?  Do  you  mean  to  admit  it? 

Counsel.  I  have  duljr  weighed  what  your 
lordship  said,  and  therefore  will  not  admit  it. 

Witness  read  the  letter,  of  which  the  tbllow- 
iog  is  a  translate,  omitting  imnecessary  compli- 
ments. 

S After  the  customary  compliments.} 
have  received  your  letter,  with  which  I 
have  made  myself  acquainted,  and  by  which 
I  have  been  rendered  joyful.— Thanks  to  the 
great  God,  you  have  been  released.  The 
nazzer  of  congratulation  which  you  sent  to 
roe,  has  arrived.  May  the  great  God  reward 
vou  with  victories !  In  consequence  of  yonr 
letter  1  have  got  an  arzee  for  yon  written  out ; 
have  presented  it,  together  with  the  nazzer 
you  have  sent  for  that  purpose,  to  the  Nabob; 
and  having  received  an  aniiwer»  send  it  in- 
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clowd  in  this  letter.  Yoa  will  be  made  ac- 
qoainted  with  the  cootents,  by  iDspectinff  it. 
With  respect  to  the  circumstance  of  callings 
you  to  the  army,  about  which  you  haTC  written, 
as  the  Victurioos  (the  Nabob)  intends  shortly  to 
leave  Moogheer  to  go  to  Patna,  there  ia  do  ne- 
cessity for  yoor  making  so  long  and  trouble- 
tome  a  journey  ;  you  had  better  stay  some  time 
longer  at  your  own  honse.  When  God  is  wil- 
ling that  the  victorioos  army  should  return  to 
Moorshedahad^  you  will  attend  there,  and  make 
me  joyful  by  your  company.  ^Every  thing 
tbeo  will  be  settled  property.— Rest  contented. 
—Remain  certain  that  I  am  your  friend,  and 
write  an  account  of  your  health.  The  cloth 
you  before  sent  is  arrived. — What  else  shall  1 
writer 

Direcled  to  Shaik  Mahomed  Cummaul. 

Dated  the  2d  of  Rubbee,  ul  Akber,  in  the 
fourth  yelir  of  the  reign.  « 

Crots  Examination. 

Q.  Is  it  always  customary  to  affix  the  seal  to 
all  arsees  presented  to  the  Nabob?— vl.  Yes. — 
An  arzee  is  nerer  presented  to  the  Nabob  with- 
out a  seal. 

Was  your  sea!  ever  returned  ?— No. 

Do  you  know  who  has  got  it?— Maha  Rajah 
Kundocomar. 

How  do  you  know  P— I  sent  it,  and  nerer  got 
it  back. 

Have  you  ever  applied  for  it  P— Yes,  I  have 
several  times.  I  have  likewise  complained 
€90Dcerning  its  not  being  delivered. 

Did  you  ever  receive  any  answer  to  those 
complaints  ?— I  demanded  the  seal  of  Maba 
Jlajah  Nondecomar,  who  said  it  was  not  in  his 
possession.  I  told  Coja  Petruse  of  it:  1  in- 
tended to  complain,  but  Munsby  Budden  o  dein 
advised  me  not 

When  would  you  have  made  your  com- 
pUint? — At  the  time  when  Mr.  Palk  confined 
Maha  Rajah  Nundocomar ;  it  was  about  three 
3fearB  ago,  then  Munshey  Sudden  o  dien  ad- 
vised me  not  to  complain,  because  the  go- 
▼emor  had  given  his  son  Rsjah  Gourdass  the 
khallat  for  the  office  of  Dewan  of  the  city  of 
morshedabad. 

Whom  did  you  mean  to  complain  toP— To 
the  governor  and  to  the  Audaulet. 

Did  you  want  to  complain  to  any  other  per* 
■onP-No.  J  r^ 

Did  you  ever  hear  of  your  seal  being  put  to 
any  bond  .^— Yes,  Mohun  Persaud  first  told  me 
that  my  seal  was  to  a  bond,  and  then  thcf  Maha 
Bajab  himself  told  me  he  had  put  my  seal 
to  a  bond ;  I  saw  the  bond  once  before  himself. 
£The  bond  stated  in  the  indictment  produced.] 

What  passed  between  Mohun  Persaud  and 
you  upon  the  time  when  he  told  you  of  the 
steal?*-FirBt,  he  bid  me  pay  600  rupees,  which 
J  owed  the  esute  of  Bollakey  Does.  I  said, 
'*  I  am  a  poor  man  out  of  employment ;  how 
cball  I  get  the  money  P" 

When  was  this P— It  was  about  two  months 
before  Mr.  Palk  confined  the  Maha  Rajab.  It 
was  about  twa  months  before  I  got  my  post, 
whicfa  is  three  yean  since. 


Court,  Go  on  with  your  story  of  what  passed 
between  you  and  Mohun  Persaud. — A.  IVIobua 
Persaud  then  asked  roe  if  I  was  a  witness  on 
behalf  of  Maba  Rajah  to  a  bond  of  Bollakey 
Doss,  or  if  my  seal  was  affixed  to  it.  J  satd  L 
was  a  witness  for  no  man,  and  that  1  knew  no- 
thing with  respect  to  this  matter.  He  then 
ask^  if  my  seal,  with  the  name  of  Abdahu 
Mahomed  Uoromaul,  was  fixed  to  that  Umd.  1 
then  said  there  may  be  a  great  many  people  of 
the  name  of  Mahomed  Commaul.  I  then  went 
to  Maha  Rajah  Nundocomar,  and  re|)eated  to 
him  what  Mohun  Persaud  had  said  to  me.  He 
said.  It  is, true ;  having  confidence  in  you  I 
have  fixed  your -seal,  which  was  in  my  poases- 
sion,  to  the  bond  of  Bollakey  Dora.  Having 
sworn,  you  will  give  evidence  of  this  before  the 
gentlemen  of  Audaulet  I  ans%vered.  How 
shall  I  be  able  to  take  a  false  oath  ?  He  an- 
swered, 1  had  hopes  in  you.  I  answered,  Men 
will  give  up  their  lives  for  their  masters,  but 
not  their  religion ;  have  no  hopes  of  me.  I 
then  went  and  informed  Coja  Petruse  and  Mun- 
shey Sudden  o  dien  of  what  had  passed. 

Wss  Bojlakey  Doss  alive  or  dead  at  the  time 
the  seal  was  sent? — He  was  ative ;  he  had  ab- 
sconded from  Mongheer.  Some  years  after, 
he  came  to  Calcutta. 

After  you  had  told  Coja  Petruse  and  Mun- 
shey Sudden  o  dien,  did  you  tell  it  to  any 
others  P^-No. 

Crots  Examination, 

When  did  you  change  your  name? — ^Ten  or 
fifteen  days  before  Mahomed  Reza  Cawn  was 
appointed  Naib  Subah.  1  have  got  a  t^eal, 
which  was  given  me  at  the  time,  which  has 
got  the  day  and  year  upon  it.  1  can  produce 
It. 

Where  is  the  sunnud  P — Thesunnud  is  dated 
some  years  before  1  took  the  title ;  at  the  time 
the  King  and  colonel  Coote  were  at  Patna  a 
sunnud  was  procured  for  me  by  Shitabroy, 
who  sent  it  to  Maha  Rajah  Nundocomar,  who 
detained  it  some  time  in  his  possession.  In  the 
time  of  the  Nabob  Nutcbutn  al  Dowlah  1  was 
appointed  to  the  Foujdarry  of  Hidgelee,  from 
which  time  my  title  commenced. 

Where  is  the  sunnud  P— It  is  at  Hugly,  but 
the  great  seal  is  with  me. 

[Mr.  Farrer  desired  it  might  be  produced, 
which  was  agreed  to.] 

What  did  the  dignityconsist  ofP— I  was  by 
that  means  named  Cawn,  but  received  no  jag- 
hire. 

Is  it  not  customary  for  natives  when  they  re- 
ceive a  title  to  take  it  immediately  P— When- 
ever the  Subah  confirms  it  and*  gives  him  e 
seal,  it  is  then  customary  to  make  use  of  it 

At  what  time  did  the  Nabob  confirm  it  ? — 
Maha  Rajah  Nundocomar  was  at  that  time 
Naib  Dewan.  About  ten  or  twenty  days  after 
he  was  dismissed,  and  Mahomed  lleza  Cawn 
was  appointed  in  his  place. 

Was  Nutchum  al  Dowlah  Nabob  at  the  time 
colonel  Coote  and  the  King  were  at  Patna  P— 
He  was  Nabob  at  the  time  the  title  was  jdrrse. 
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Initrp.  This  word  literally  interpreted  meant 
<*  to  flow ;"  but  wjiat  is  meant  by  it  10,  "  oon- 
firmed." 

When  did  you  begin  to  use  the  seal  with 
TOur  titles?  — At  the  time  of  the  Nabob 
Kutobam  ai  Dowlab,  when  two  seals  were 
given  me,  1  was  appointed  Foujdar  of  Hidgel- 
ke,  and  had  two  seals,  one  great  and  one  small 
one,  sent  me  from  the  government. 

When  a  royal  title  is  given  to  a  native,  can 
he  make  use  of  it  without  the  permission  of  the 
Nabob? — He  gets  the  soonud,  and  pcrhapo  a 
jaghire  iirom  the  King,  but  cannot  make  use  of 
It  till  a  seal  has  been  given  by  the  Nabob,  and 
Jie  is  permitted  to  use  it. 

How  came  you  to  apply  to  Maha  Rajah  Nun- 
docomar  to.draw  up  yourarsee  ?— >As  1  had  no 
/connection  with  the  Nabob,  why  should  I  draw 
.  up  an  arzee  myself?  The  Maha  Rajsh  desired 
1  would  send  my  seal  to  put  to  an  arzee,  and  I 
did  so. 

In  executing  any  bonds  or  deeds,  do  you 
make  use  of  your  signature  or  your  seal  ? — 
When  i  execute  a  b(Hid  on  my  own  account,  I 
write  the  word  "  Ooiaubd"  (tlie  slave  of  God) 
and  fix  my  seal  under  it.  When  I*  witness  any 
paper,  I  write,  '*  It  is  witnessed,"  and  fix  my 
seal  under  those  words.— [He  produced  a  paper 
.  aealcd  with  the  same  seal,  to  prove  he  bad  the 
seal.  The  jury  compared  it  with  the  impres- 
sion on  the  bond,  and  think  them  the  same ; 
each  of  the  impressions  shewe(f  a  small  flaw 
which  was  in  the  original  seal.  He  likewise 
produced  the  great  seal,  which  he  had  from  the 
Soubah.] 

Were  you  ever  upon  terms  of  friendship  with 
.Use  Maha  Ri^h  ?— He  isas  a  friend  of  my  fa- 
ther, and  my  grand-Cathcr.  We  were  ollten  in 
friendship,  and  oAen  broke  off.  The  Maha 
B^ah  protected  me  fpom  ten  years  of  age. 
When  he  was  Oewan  of  If  akomed  Heha  JEkg 
»Gawn,  I  was  farmer  of  Choungi.  The  fint 
.differenoe,  that  bapptMd  between  me  and 
Haha  B^al),  was  whan  I  was  appoiated  to 
Hidgelee.  It- was  act  a  ^iapate,  but  a  difier- 
.anceoftwodays. 

Couit.  What  waa  thitdispiHe  aboat?— il.  .It 
begun  thns.  .First  he  said  hewoaldbe  my  se- 
iCdrity,  and  ^fterwaEdsiwant  off  from  his  pro- 
mise. 1  got  another  amn  lo  4>d  my  aconraty, 
jfnd  afierwasds  went  fm^ uaatly  to  Jttaha  Ra- 
jah's bouse. 

To  what  amount  was  he  to.  be  .secariiy  ?-— 
The  levaaue  lor  which  he.wasitobe.my  seco- 
ritv,  was  between  3  and  4  lacks  of  rupees. 

Were  .you  so  reeoaeiled  togpcther  aaio  lire 
apan  friendly  terms?— Yes. 

Who  were  afesent  when  thei&Iaha  Rijah  ac- 
knowledged having  put  hiaaeal  tolhaboDd?— 
1^0  ane. 

Is  it  usual  for  the  JIaha  ii^ah  .tohave  no 
altoodaals?— Whose  he  is  private,  or  haabasi- 
«aas,  he  is  covtaiuly .  very  ohoo  alone. 

Did  he  make  his  aokaawledfmaat.mare  than 
tODoe  ?— No. 

Was  it  before  or  after  yon  qaarrei]ed?-»lt 
vaabafoM^ftiroartthnemoathi,    - 


TrUU  of  Maha  Rqfah  Nandocomar^  f;910 

Court 


Yon  any  in  yoar  examinatioov  *<  I 
to  no  man :"  then  how  came  you 
to  psoduce  papers,  to  shew  how  yoo  sign  your 
name  as  witnea? — A,  I  did  not  mean  to  00 
person  whatsoever,  but  to  no  man  upon  this  oc- 
casion. 

Court  to  InUrp.  Would  you,  from  the  idiom 
of  the  language,  understand  him  to  say,  *^  I 
am  no  witness  tl  any  man  ?" 

Interp,  His  own  words  are,  '*  to  a  man  a 
witoess  I  am  not."— '[The  witnem  said  thia  was 
the  idiom  of  the  language,  and  his  common 
mode  of  expressions,  and  menlioac  ' 
stances  of  it.] 

Court.  Point  out  the  wards,  "  It  isi 
ad,"  which  yoo  say  are  not  your  hand«wriling. 
[He  points  to  the  words  wroto  over  his  seal  in 
the  bond.]  Do  you  mean  to  say,  that  the  im- 
premion  of  that  seal  appearing  npoa  the  face  of 
this  bond  is  the  impreMiao  of  your  seal  ? — A.  I 
do  ;  that  is  the  pbme  in  wliichX  usually  write 
these  words. 

Court,  Have  you  ever  paid  the  600  ropeea  to 
thee8teteofBoUakeyDoss?---il.lhave.  About 
five  or  six  months  after  I  was  appointed  to 
Hidgelee  i  paid  that  money.  I  have  got  the 
acquittal. 

Counulfor  Prisoner.  What  did  you  do  for  a 
seal  in  the  intemnediato .  time  between  the  time 
your  seal  was  sent  to  Maha  Rajah  Nundooemar, 
aiMl  the  time  yoo  had  your  new  one  ?  What 
seal  dftd  you  make  use  of? — A.  I  had  another 
seal  made  for  me. 

Where  is  that  seal  ?-^W  hen  1  got  my  new 
title,  I  destroyed  that  seal,  1  defaced  it. 

Counul  for  Crown.  Is  not  that  costomsrj 
upon  getting  a  view  title  ?— ^.  Jt  is  at  the  op- 
tion of  the  party..  Some  paopla  keep  their  aaaly 
some  are  afraia  to  do  it 

Court.  Have  yen  any  papers  with  the  im- 
prassMmof  that  seal?-*il.  iHow. should  J  have 
any  papers?  My  house  was  twice  beset  by  the 
servants  of  Mahomed' Ream  Gawn,  and  all  my 
papers  destroyed. 

Was  the  second  seal  of  the  aame  aiae  ami 
aharacters  as  tim.first  ?->-I  do  not  reaaembor. 

How  came  it  that  you  kept  the  pepcsa  you 
.produced,  aa  yoo  said^yau  lost  all  ytoor papers  ? 
-— 1  lost  most  of  my  papers.  A  iinke  box 
WMM  saved,  and  thuae  three  pafem  wtie.in  that 
box. 

[CouDsel  for  prisoner  desires  tliat  these  three 

papers  mfly  be  depositetl   in  Court they 

were.] 

Mr..  Farrer,  couasel  for  the  prisoner,  ob- 
served, that  in  £ng^and  a  prisoner,  ftom  bis 
hnowiadgeof  the  fam|pM9e,'had  an  opportu- 
nity of  hearing  thefavideace  and  makiag  his 
own  defiBnae,  which  Maha  Rajah  Nuadoeo- 
nmr  was  deprived  of:  he  theralore  thoag ht  it 
reaBopaUe  that  hia  OMmacl  shauM  be  pefasittcd 
to  make  a  defence  for  him. 

Court,  All.  Iho  evidence  has  been  given  in 
a  laagnage  .the  prisoner  aadesstanda.  Any 
deienoahe  chnsca  to. make  wtM  «be  iaterpiatod 
to  the  Court. 
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The  eouBtel  also  obMnrcd»  that  Cororoaul  o 
Dien  aaiU  the  Blaha  Rajah  bad  oanfessed  to 
him  that  he  had  made  use  of  hit  aeal.  He 
must  therefore  know  thai  he  had  put  his  life  in 
bis  power ;  waa  it  likely  then  that  he  should 
f^uarrel  with  this  man  on  so  trifling  an  occa* 
aion,  as  the  being  hia  security  P 

Ccyi  Pefrtis^  examined. 

In  what  language  do  yon  chuae  to  be  exa- 
mined P — In  Peraiany  HindostSBeet  or  Portu* 
gncae;  but  rather  in  Persian. 

Are  yon  acqoaioted  with  the  last  witness, 
Com.  o  DainP— I  have  known  him  upwards  of 
SO  years.  . 

Had  von  any  portionlar  conversation  with 
Comma!  o  Dein,  reipectbg  a  seal? — It  waa 
three  or  four  years  ago. 

Tell  the  partieuhira  of  that  eonrersalion. — 
I  will  tell  what  I  remember:  One  day  I  waa 
Bitting  in  my  house,  Gommala'din  Cawa  came 
to  me  and  said,  '*  My  seal  ia  in  the  possemion 
of  Maha  Rajah  Nandocomar:  I  wanted  to  get 
it  again,  but  conid  not."  I  then  ahed,  why 
bis  seal  was  in  the  possession  of  Maha  Rajah 
Nnndocomar?  He  told  me,  *' When  Jaffier 
Ally  Cawn  was  Nabob,  he  bad  desired  my  seal, 
that  he  might  put  it  to  a  request,  and  get  me 
some  employment  I  sent  it  to  him  in  conse- 
quence ;  but  he  does  not  now  return  it  to  me, 
1  will  go  to  Mr.  Barwell^  and  complain."*^ 
This  was  the  conversation  that  passed  between 
as  that  day  ;  there  was  no  other  conversation. 
On  another  day  there  was,  respecting  the  busi- 
ness of  Uidgelee,  where  he  said  that  Maha 
Rajah  Nundocomar  had  agreed  to  stand  bis 
security,  f  said  it  was  very  well.  Some  davs 
aGer,  I  asked  how  that  boshsess  was  settled? 
He  answered,  <<  Maha  Rajah  Nundocomar  is 
not  my  security."  I  asked,  bow  so  ?  He  said, 
*<  he  demands  three  things  from  me :  First, 
That  I  should  give  a  writing,  that  I  was  a  wit- 
ness to  the  bond  of  Bollakey  Doss,  to  which 
my  seal  is  affixed :— Second,  That  I  sliould 
represent  receipts  of  money  [Burramed,  the 
Persian  word]  against  Mr.  Lushington :  Third, 
That  I  should  represent  another  Burramed 
against  Bossunt  Roy.  I  answered,  I  cannot 
•ell  my  religion." 

Were  you  acquainted  with  Bollakey  DosaP 
^-Yes,  he  used  to  come  to  m^  house. 

Were  you  acquainted  with  bis  circumstances? 
•^No ;  I  do  not  know  if  he  waa  in  good  or  bad 
circumstances. 

Jury,  You  have  known  Cummal  a'din 
Cawn  twenty  years ;  what  is  his  general  cha- 
racter .^ — 1  never  heard  be  bad  a  iMd  name. 

Has  he  a  good  name? — I'neverknew  any 
thing  had  of  him ;  the  world  is  apt  to  give 
gdodor  bad  namea  with  very  little  reason :  some 
apeak  well,  some  speak  ill  of  him ;  1  never 
knew  any  barm  of  bim. 

What  is  bis  general  character  P— Ten  people 
npeak  well  of  him,  to  folir  who  speak  ill  of  him. 

Ia  there  not  now,  and  haa  there  not  been  foe 
nam*  tim«y  a  declaml  enmity  between  yoo  and 
M«ha  Rajah  Nandooamar  P«»Ji6  nay  hataaii 


enmity  to  me,  but  I  do  not  know  that  he  has ; 
and  I  have  none  to  him. 

Moonthee  Sudder  o  Vein  sworn: 

Are  you  acquainted  with  Cummal  a  Din 
Cawn  ?— Yes,  1  have  known  him  for  near  20 
years. 

Had  you  at  auy  time  any  conversation  about 
his  seal  being  affixed  to  any  bond  P-^I  had,  in 
the  month  of  Assar,  Bengal  year,  1 179. 

Do  yuu  recollect  that  conversation  ?  if  you 
do,  tell  it  as  well  as  you  can.— He  was  con- 
versing with  me  about  the  farm  of  Hedgelee; 
the  circumstance  of  the  security  was  men- 
tioned. I  said,  Now  yon  are  a  competitor  for 
the  farm  of  Hedgelee,  yoo  will  undoubtedly  be 
obliged  to  give  security.  Yoa  are  always  go* 
ing  backwards  and  forwards  to  the  bonse  of 
Blaha  Rajah  Nundocomar :  if  you  can  get  him 
to  be  your  security,  it  will  be  better.  He  said, 
I  sfaail  probably  not  be  able  to  get  him  to  be 
my  security^  because  he  has  affixed  a  aeal  of 
mine  to  a  boud  of  Bollakey  Doss ;  and  be  aaya 
to  me,  it  is  necessary  for  you  to  give  evidence : 
but  I  have  refused  it,  saying,  I  will  not  give 
up  my  religion.  I  asked  bim  in  wbat  manner 
the  seal  had  come  into  Maha  Rajah  Nundoee- 
mar's  handa,  and  how  he  had  fixed  it  ?  He  an- 
swered, "  1  formerly  aent  him  my  aeal  to  bo 
fixed  to  an  arzee  to  be  presented  by  Maha  Ra- 
jah Nundocomar  to  the  Nabob  Jaffier  AUy 
Cawn,  and  that  seal  is  with  him ;  he  now  has 
affixed  that  seal  to  a  paper  of  Bollakey  Dosa'n 
without  my  knowledge.  I  do  not  tbeieftie 
now  desire  bim  to  stand  my  accnrity." 

Did  any  thing  more  pass  that  day? — 1  re- 
momber  no  more  that  day.  He  came  te  turn 
upon  another  day,  and  aaid  that  Qnngabiaaen 
wouU  be  bis  aeourity.  1  then  informed  Mr. 
Barwell,  that  Gnngabissen  would  be  his  secn- 
rity ;  but  be  answered  that  security  would  net 
be  approved  of  by  the  cocneil.  Foor  or  five 
days  after,  Commaul  o  Dien  Cawn  came  to  me 
again,  and  said  that  by  intreaty  he  bad  per- 
suaded Maha  Rush  Nnndocomar  to  be  bis  se- 
curity :  of  this  also  I  informed  VR.  Barwdl, 
who  said  that  if  he  would  come  and  stand  hia 
security,  it  would  do.  Maha  Rjjab>fondo* 
comar  afterwarda  wrote  a  letter  to  council  re 
specting  his  standing  security ;  but  whether  he 
did  or  not,  I  cannot  tell.^ 

Had  yon  any  further  conversation  with  Com- 
maul o  DienP^l  soon  after  went  to  Moor- 
shedabad  awl  Dacca :  when  I  returned,  Com- 
maul 0  Dien  said  to  me,  "  Maha  Rajah  Nundo- 
comar has  produced  two  papers ;  first,  that  I 
should  give  evidence  about  the  seal  of  the  bond 
of  Bollakey  Doss ;  second,  about  standing  se- 
curity for  Hedjgfelee,  and  said.  Take  this  and 
sigathis,  pointing  to  the  two  papers.  I  would 
not ;  and  afterwards  got  Lane,  Dutt  and  others, 
to  be  my  securities." 

Mohun  Persmd  retained  with  ih*  papen. 

QmfmlfirBrii.  Have  voabronf^t  ail  the 
lettera  of  attorney  uncancelled,  raWSre  to  the 
eitate  of  Bollakey  DonaP^I  hw% 
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Have  yon  any  other  iostrumeDt  io  wrifcio^, 
relative  to  the  estate  of  Bol  lakey  Doss,  besides 
those  you  have  produced? — I  have  his  books. 

HHve  ynu  any  other  deed,  relative  to  the 
estate  of  Bi>i lakey  Doss,  execated  to  you  by 
Gun^abitiseii  ? — No  other. 

[The  joiut  power  of  attorney  to  Mohan  Pcr- 
saud,  Mr.  ilaioilton,  and  Mr.  Lod)|re,  is  pro- 
duced. Another  to  Mohun  Persaod  and  John 
Love.  Another  to  Mohun  Persaud  singly, 
dated  6ih  of  May,  1775,  which  appeared  to  be 
a  general  power  of  attorney  in  English,  with- 
out any  mention  of  a  com  mission  of  five  per 
cent.] 

Have  you  the  promise  of  any  sum  of  money, 
in  case  tlie  Maha  llajah  Nundocomar  should 
he  convicted  on  tins  trial  ? — None. 

Mohun  Penaud  examined  in  chief. 

}1ow  loii!^  were  you  acquainted  with  Bolla* 
kpy  Doss  ? — It  is  now  14  years  since  J  first 
knew  liim. 

How  long  has  he  been  dead?— About  six 
years. 

Where  did  you  first  know  him  ? — At  Muxa- 
davad. 

•  When  did  he  come  to  Calcutta  f — Ten  years 
agro. 

What  business  did  be  follow  ?— That  of  a 
shroft. 

Was  he  esteemed  a  roan  of  property? — He 
was  thoui|;ht  a  rich  man. 

Had  he  a  house  at  Benares? — He  had  a 
correspondence  there. 

•  Did  he  draw  for  any  considerable  sums  upon 
that  house  ? — For  many  sums.  He  drew  one 
bill  to  lord  Clive  for  a  lack  of  rupees. 

Was  the  bill  paid  ? — Yes,  the  money  was 
paid  to  Mr.  Chamier,  then  resident  at  Be- 
Dires.  , 

Was  that  money  ever  repaid  by  lord  Clive  ? 
— It  was,  five  months  afterwards,  to  Bollakey 
Doss  in  bis  life  time. 

Was.there  any  account  open  between  Maha 
RHJah  Nundocomar  and  Bollakey  Doss?— 
There  are  debits  and  credits  between  them  in 
Bollakey  Doss's  books  to  a  great  amotiot. 

Are  the  books  now  in  being  ? — ^Tfaey  are  in 
my  possession. 

'What  language  are  the  books  wrote  in  ? — In 
the  Nagry  language. 

Court,  The  books  must  be  produced,  as 
yre  cannot  receife  parole  evidence  of  their  con- 
tents. 

Mr.  Durham,  Counsel  for  the  Crown,  ac- 
quainted tiie  Oiurt  that  the  biKiks  were  then  at 
hand,  in  con^tequ^tu-e  of  a  notice  from  the  de- 
femiaut  to  produce  them,  but  added  that,  as 
they  were  in  the  Na^ree  character,  he  could 
jioi  poiot  out  tite  eiuries  to  which  he  ropant  to 
havr  examined  .Mohuu  Pertsaud,  and  therefore 
de<  Uned  luaktnjc  any  ufie  of  them. 

The  hooks  weve  then  ordered  to  be  kept  in 
court,  fur  the  detentUnt's  counsel  to  avail  them- 
sdvc9  uf  them  if  they  should  n^  abie« 


A  Nsgree  Bfoooahy  was  called  and  sworn. 
He  was  ordered  Io  translate  a  paper,  which 
the  counsel  for  the  crown  said  was  a  general 
power  of  attorney  to  Mohun  Persaud  and  Pud« 
mon  Doss,  executed  by  Bollakey  Dosa  before 
he  went  to  Benares,  of  which  the  folkiwiog  is 
a  translate. 

«*  The  Writdig  of  Bollakey  Doss. 

"  Before  this,  being  in  a  bad  state  of  health, 
for  which  reason  deeming  myself  obliged  to 
go  to  Benares,  1  have  appointed  my  brother 
Mohun  Persaud  and  Padmohnn  Doss  my  at-> 
tornies  to  transact  my  business,  and'to  receive 
and  pay,  and  to  answer  and  make  any  dfsmands 
for  me,  and  in  paying  and  receiving  whatever 
durbar  expenoes  may  be  incurred,  after  my  se- 
veral debts  are  collected ;  and  whatever  reoaainst 
after  the  disbursements  of  the  durbar  expenoes 
to  be  paid  to  whom  it  may  be  due ;  and  of 
what  ia  due  after  that  I  have  written  in  a  ptper 
with  my  own  hand»  which  you  will  pay. 

Account  whatever  coneena  Debts. 

Maha  Rajah  Nundocomar  -     -    -  lOOOO 
Doolub  Ram  Twarry  on  account  of 

a  bill  in  Muxadabad     -    -    -    .  a025 

Gou  Mullick S707  8 

On  Roy    Mohan  Sing's   boose  at 
Moorshedabad  on  account   of  a 

bill 3500 

Oolab  Doss  Palate 1000 

Raganaut  Deu  Shroft,  one  bill  -     •  506 

Nurbaram  on  bill  .......  850 

Aecfmntt. 

My  own  Factory  at  Moorshedabad, 

rather  more  or  less      -    .     .     . 

Poog  Kissou  Doss  at  Benares   -    - 


lOOOO 
500Q 

36588  8 


Roy  ha  Persaad*s,  what  will  remain  due  to 
him  on  settling  his  accounts. 

Meer  CuttulAlly,  whatever  may  appear. 

Besides  these,  whatever  small  debts  may  ap- 
pear in  my  papers. 

Accounts^  Credits. 

The  English  Company  at  the  Dacca  Factory. 

Nabob  Jassaraut  Cawn  at  Dacca. 

Meer  A  moo  Sait  at  Haugly  houses. 

One  house  at  Calcutta. 

.One  house  at  Moorshedabad. 

Two  houses  at  Patoa,  mortgaged  for      3500 

Caja  Wanyss  principal  in  China  con- 
cern - --       8S0O 

Balance  of  accounts  of  salt  in  partner- 
ship, Oobin  dun  Doss      ....      1500 

Dacca  goods  at  Benares,  valued  at  -  10000 
Besidesi  this,  av  by  my  papers  may  appear. 

To  be  received  from  Dr.'  Fullerton 

To  be  received  from  Mr.  Moore 

This  is  wrote  by  guess;  and,  liesides  this, 
whatever  may  appear  from  my  papers  Is 
true  debts  «iid  credits.    Besides  UuS| 


Digitized  by 


Googl( 


945J 


at  Caleulta^Jor  forgery* 


A.  D-  ms. 


[548 


<<Tbe  bond  of  Ifeer  AskrafT  wa«  sold  to  Mr. 
Bolte ;  the  bond  of  th^  eoart  of  Catcherro, 
a«  well  as  the  kerranamab,  or  written  ai^ree- 
meot,  which  be  gave  in  the  name  of  Mobun 
Peraaud.  He  took  the  i>eal  in  the  name  of 
Mr. Sparks  the  Vakeel:  upon  it  Mr.  Sparks 
filed  a  complaint  in  theAudautet:  you  will  ap- 
pear and  answer  about  it.  Upon  whatever 
other  outstanding  balances  you  shall  recorer, 
3rou  shall  receife  Rve  per  cent.  whate?er  con- 
tingent expences  you  may  find  it  necessary  to 
disburse  in  Calcutta,  and  papers  you  shall  re- 
mve.  I  have  appointed  you  ray  attorney  for 
two  years ;  whether  I  remain  here  or  not,  1 
have  vested  you  with  a  power  in  iY«y  affair^, 
and  in  payment  of  money.  I  am  not  concern- 
ed in  trade  here. 

"  Dated  nine  days  after  the  middle  of  Poos, 
in  the  year  1835.  Witnessed  Goodharru 
Persaud,  Mooknus  Boll  a  key  Doss.— Wit- 
nessed Kissen  Jewin  Doss.— Witnessed 
Gheruh  Doi»s,  Puttick,  Dtarane  Dutt. 

**  Sifi^ned  Kissen  Jewin  Doss.— Signed  Bo- 
laukee  Doss,  Doss  Jefo.— Signed  Kissen 
Jewao  Doss.'* 

To  prove  this  letter  of  attorney, 

KiuenJuan  Dots  was  called  in  and  sworn. 

Ccurt.  Is  that  paper  your  writing? — A.  It  is 
toy  writing  and  witnessing,  but  I  did  not  tee 
it  executed. 

Is  the  name  Kissen  Jiian  Doss,  at  the  bot- 
tom of  the  paper,  written  as  a  witness  to  the 
execution  ?— It  is  written  by  way  of  witness. 

Of  what  ? — As  witness  to  the  signature  of 
Bollakey  Doss. 

How  came  you  to  put  your  name  as  a  wit- 
ness to  a  paper  being  sif^ned  by  Bollakey  Doss, 
if  you  did  not  see  him  sign  it  ?—  It  was  carried 
by  Pudmohun  Doss  to  Chandernagore,  signed 
there  by  Bollakey  Doss,  and  brought  to  me ; 
atod  I  knowing  his  band-writing,  witnessed  it. 

Did  3[ou  witness  it  as  seeing  it  signed,  or 
as  knowing  his  signature? — Seeing  Bollakey 
Doas*8  signature  to  it,  I  set  my  name  as  a  wit- 


Kere€  Dott  Pullock  sworn. 

Do  yon  know  this  paper  ?  [shewn  letter  of 
attorney.] — I  do ;  it  is  a  power  of  attorney  from 
BollaCey  Doss. 

Did  you  see  him  sign  it  ?-^l  was  present, 
and  saw  Bollakey  Doss  sign  his  name. 

Cro9$  Examination, 

Where  wa$  Bollakey  Doss  ^Y'hen  you  saw 
iiim  sign  his  name  to  it? — At  Calcutta. 

What  house? — His  own  house. 

At  what  hour  of  the  day  ?-~I  donH  know. 
.  Who  else  was  present  when  it  was  executed  ? 
— ^Mohnn  Persaud,  Pudmohun  Doss,  and  Kis- 
aen  Juan  Doss.  [Question  repeated  by  the 
Coart.3  Mohan  Persaud,  Pudmohun  Doss, 
and  two  or  three  other  people^  It  is  now  two 
er  three  years  ago ;  how  can  I  remember  ? 

^Ur.  Elliot  desired  to  earpliin  Mr.  iaeksoD'a 
VOL.  XX. 


interpretation,  and  said  that  the  witness  tlid  not 
say  that  Kissen  Juan  Doss  was  present,  but 
that  Kissen  Juan  Doss's  signature  was  to  it  | 
and  being  again  asked  if  Kissen  Juan  Doss  was 
present,  answered  he  was  not.] 

What  did  you  mean  to  sa^  about  Kissen 
Juan  Doss  ?--That  his  signature  was  to  it. 

Do  you  know  his  hand  writing?— Yea. 

Did  you  see  him  sign  it?— Yes. 

Where  was  he?— In  Bollakey  Doss*s  house. 

Was  it  at  the  same  time  Bollakey  D6se 
signed  it  ?— It  is  six  years  }  I  do  not  recoU 
feet.    I  know  Kissen  Juan  Doss  signed  it. 

[Mr.  Elliot  observes  be  signed  it  once  whed 
he  wrote  it,  and  once  as  a  witness.] 

Count,  for  Prii,  You  have  sworn  thatKis* 
sen  Juan  Doss  signed  it,  then  you  roust  know 
when  he  signed  it.— ^.  Kissen  Juan  Doss  wrote 
the  paper,  and  gave  it  into  the  hands  of  Bol- 
lakey Doss. 

Did  you  See  it.?-^Bollake3rDos8  gav^itmei 
and  desired  me  to  sign  it,  which  I  accordingly 
did  in  Persian. 

When  did  Bollakey  Doss  sign  it,  liefore  oi* 
after  you  did  ?— Bollakey  Doss  having  signed 
it,  gave  it  to  roe  to  sign. 

Did  you  s^e  Kissen  Juan  Doss  sign  it  ?*-f 
do  not  recollect. 

Then  how  do  yon  know  that  he  signed 
it  at  all  ? — I  know  nothing  about  his  signing  it« 

Kitsen  Juan  Don  called  again. 

Court,  When  did  you  write  this  paper? — A* 
Having  inspected  the  papers  of  Bollakey  DosS 
which  were  at  Calcutta,  I  from  them  drew  up 
this  paper. 

But  when  ?— It  mav  be  within  two  of  thrcd 
months  of  six  years,  i  cannot  speak  with  pre-* 
cision. 

By  whose  directions  and  from  what  materiale^ 
did  you  write  it?— By  the  directions  of  Pud- 
mohun Doss,  he  is  my  superior;  l>a>iog  both 
of  us  inspected  BoUaokey  Doss's  papers,  we 
drew  up  that  paper. 

Did  you  take  what  you  wrote  from  ihebookSf 
or  from  what  Pudmohun  Doss  told  you  f — 
What  1  wrote  1  took  from  the  books. 

If  the  books  are  given  you,  can  you  point 
out  the  parts  from  wheuoe  you  drew  these 
papers  ?-^I  can. 

Do  you  recollect  how  many  books  were  tit 
your  possession  ?— Two  books,  Called  the 
R6ey  N^mah,  and  the  Cotla. 

Were  those  all  the  books  ?— Onr  books  ere 
drawn  up  from  year  to  year ;  in  those  two  booka 
are  the  contents  of  this  paper. 

Were  there  only  two  books  for  each  year  ?— 
.When  there  was  a  great  deal  of  business  in  the 
house,  two  books  were  filled  up  in  a  \'ear; 
when  not  so  much,  two  books  might  last  for 
four  years. 

Do  you  recollect  how  many  hooks;  you  ejca- 
mined  to  make  up  this  account? — 1  have  been 
thirteen  or  fourteen  years  a  serrailt,  and  during' 
that  time  six  books  have  been  used. 

3P 
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Haw  maoy  hookt  did  yoo  Maaiine  IoimIm 
oat  that  paper  ?—iYfe  bad  three  booki  within 
the  first  five  years,  one  called  the  Kumra* 
where  every  thing  is  entered  fully;  from  tbenoe ' 
it  is  entered  fairer  into  the  Roey  N&oii|li,  mod 
from  the  Roey  Namah  to  the  Cotta. 

Prom  whtft  particular  books  did  yoq  take 
this  paper? — All  the  books  were  in  my  pos- 
MSsioQ  ;  but  what  is  contained  in  this  P«p^t  1 
extracted  from  one  book,  the  Cotta.  It  is  ue 
costom  to  draw  up  papers  from  the  Cotta ;  bot 
the  Rdey  Nftmah  and  the  Kussara  being  more 
full,  merchants  frequently  refer  to  them  in 
the  drawing  up  of  papers. 

Are  these  all  the  books  that  contain  Bolfawlaey 
Doss's  transactions  ?-^There  are  two  books 
more  besidefe  these  three. 

'  [The  Court  directed  all  the   books  to  be 
brought.] 

Yoo  Slid  before  then  wore  six  books ; 
how  comes  it  that  there  are  only  fire  now  men- 
tiooed?— One,a  Koittra,  is  kwt ;  but  the  sob- 
stance  is  extrscled  into  tlie  Cotta. 

How  came  yon  to  sign  thb  paper  twice  f-* 
One  aignini^,  which  k  in  the  body  of  the  paper, 
is  becanse  it  was  wrote  by  me ;  the  other  as 
witnessing,  having  seen  BoUakey  Doss's  signs* 
ture  to  it. 

Whst  is  the  first  date  of  those  three  books? 
•^Nine  years  and  something  less  than  two 
months  f(om  this  time ;  it  b  dated  the  IStb  day 
of  Savoon,  Naogree  stile,  18t3.  The  three 
books  depend  upon  each  other,  and  begm  with 
the  same  date. 

'  What  is  the  last  date  in  the  books?— The 
second  of  Msug,  Nagree  stile,  1887. 

Do  the  books  now  produced,  contain  traop- 
octions  nrior,  or  subsequent  to  these  ?^Tbere 
are  two  before. 

[Q.  to  Mr.  Elliot.  How  does  the  Nagree 
«nd  Bengal  jrear  differ?— il.  The  Nagree 
year  begms  the  first  day  of  Cboit ;  there  sre 
760  years  difference  between  the  Nagree  and 
Beogsl ;  the  present  year  is  1839  Nagree,  and 
118«  Bengal.] 

Are  these  the  hooka  from  which  yon  made 
9nt  the  paper  produced  ?— They  are. 

Are  all  the  transactions  between  Bollakey 
Doss  and  Maha  Raiah  Noodooomar  contained 
in  those  books?— All  the  business  transacted 
with  Maha  Rajah  Nundocomar  at  CalcutMi  is 
^ntained  in  those  books,  but  what  was  traos< 
acted  before  he  came  to  Calcutta  is  not. 

Do  all  the  six  books  you  mentioned,  relate  to 
transactions  atCaJcutU?— Two  boi^ks  relate  to 
the  transactions  at  the  army ;  he  was  at  that 
time  with  the  army  at  Mongheer :  what  was 
done  there  was  entered  in  his  books,  those  are 
<he  books  not  brooght  Bollakey  Doss  re^ 
mained  wich  the  Nabob:'  whatever  be  trans- 
acted there,  is  in  thoie  books ;.  he  had  booees 
^t  Moorsliedabad,  and  other  pIaoes»and  at  tach 
place  there  was  a  different  set  of  books:  wbat> 
ever  was  transacted  in  those  plaoeS|  was  in 
books  (here. 


•  How  came  this  aooowit  of  the  debila  and 
credits  of  BoUakey  Doss  t^  he  drawp  np  fwn 
three  books,  when  he  had  sepacate  booka  al 
different  plsoes?— What  bad  bis  afiiiirs  else- 
where to  do  with  a  statomeot  of  bis  debts  an4 
crediUatCakotte? 
Then  thia  paper  waaoqly  a  statement  of  ba« 
and  crediu  at  Calcutta  ?/— Yea. 


J  Upon  inspection  of  the  Persian  bond  hi  the 
tctment,  it  appeared  to  bear  date  in  the 
month  of  Badooo,  1183,  Bengal  year,  which 
answers  to  the  Nsgree  year,  1823.] 

Kr.  Driver  examined. 

Court.  Were  those  the  books  deposiM  in 
the  mayor's  coort  ?-^A.  Yes. 

What  other  books  and  papers  were  delirered 
from  the  Court?— I  ba?e  no  aceoont  of  the 
books  and  papers  deUfered  from  the  CoorL 

[The  Court  ordered  Bfr.  Sealy,  late  register 
of  the  mayor's  coort,  and  now  register  on  the 
equity  side  of  the  court,  to  atteud  with  the 
other  books  and  papen  in  l^s  popsessioo,  be* 
longing  to  the  estate  of  Bolla)^  Does.] 


Saturday^  June  10, 1775. 
IfoAati  Pcrtaud  examined. 

Have  yon  the  two  books  relathig  to  Botle- 
key  Doss's  transactions  with  the  araiy  ? — I  do 
not  know  where  the  .two  books  kept  with  the 
army  are  $   I  never  saw  them. 

now  came  you  to  select  tliose  three  books? 
-^1  brought  these  books,  because  they  contain 
the  Calcutta  accounts. 

Are  these  all  the  books  and  papers  yoa  re- 
ceived from  Hr.  Sealy? — ^Tbere  are  niany 
booka  in  the  chests.  I  had  two  chests  of  pa- 
pers from  Mr.  Sealy ;  they  msy  contain  ac- 
counts :  these  three  books  were  at  my  house  ; 
I  have  three  other  books  at  my  own  house, 
which  may. be  brought. 

[The  Court  ordered  tbem  to  be  bronghi  in^ 
mediately.] 

Kitten  Juan  Dott  examined. 


Do  you  know  what  are  become  of  the  otUet 
two  Iraoks? — They  are  at  Mobun  Persaud'f 
house,  he  has  taken  them  out  of  t6e  chest. 

When  did  he  take  them  out  of  the  chest?— 
Fifteen  or  twenty  days,  or  perbsps  a  month 
ago. 

Did  you  see  him  take  them  oat  of  the  chest  ? 
A- 1  took  them  out  of  the  chest,  by  Mohon. 
Persabd's  order,  and  carried  them  to  his  boose. 

Did  be  know  what  they  were  when  he  di- 
rected you  to  tal^e  tbem  out?— He  did  know* 

Ai  what  place  did  you  take  them  out  of  th^ 
chest  ?— At  Mr.  Driver's  house. 

Who  were  present  ? — Five  or  six  peii»QS, 
whose  names  I  do  not  know ;  Mr.  Driver  waf 
not  there. 

How  do  yon  know  that  Mobun  Persand 
knew  the  contents  of  those  books?— Retold 
m^  W  Mte.  out  tftt  boob  of  .thii  «inijr»  and  ^f) 
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Cilcattft,«utoftb6clfMi;  lie  theo  took  tbem 
borne.    ' 

Q.  Wtio  kept  the  kej  of  the  chest  T^A,  [hy 
Mr,  fDfivet,^  I  think  Mobttn  Peratud ;  it  was 
|nven  to  Gungabiwed,  unl  1  believe  he  fave  It 
Hehtiii  Perseud. 

Emen  Juan  Dou^t  etamioatieB  eoDtiotied. 

Where  are  the  accouats  of  the  iirst  year 
«fler  Bollakey  Dofls'a  arrival  at  Oalcnttar— 
Tbey  are  in  the  books  oF  the  army  accounts. 

Hoir  coro^  i|  so  f— There  was  do  bkrol  ia 
that,  as  the  balance  was  put  yito  the  new 
books. 

Does  that  balance  contain  a  balance  of  the 
Calcutta  accounts  only,  or  of  the  Calcutta  and 
mriAy  accounts?— Of  all  the  accounts ;.  when 
«ne  year  ended,  the  balance  wu  carried  to  tke 
Hej^  year's  acoouilts.* 


J»ii«  10,  trrs. 

Mohun  Persaud  examined; 
When   did   Bolkikey  Doss   dle?^lD 


the 


flDOBtb  of  Asm,  Nagree  year,  182a,  or  June^ 
17tf9. 

IHA  Bollakey  Doss  make  any  will?— He 
left  a  power  of  attorney. 

Court,    The  Probate  is  the  only  proper  e?i- 


Tbe  Probate  of  the  Will,  of  which  the  fol- 
lowing is  a  Translate,  was  read : 

**  By  the  Mayor's  Coorl  at  Calcutta,  al  Fori 
William  ia  BengaL 

*«  (L.  S.) 
<•  It.  May,  lUg. 
^*  Be  it  known  to  all  men  by  these  presenisj, 
that  en  the  Sib  day  of  September  last,  1769,  the 
Will  of  Bollakey  Doss,  deceased,  a  copy 
whereof  is  hereunto  annexed,  was  exhibit^ 
and  proved  before  the  court;  and  administra- 
tion of  all  and  singular  the  goods,  chattels,  and 
creilits  of  the  said  deceased,  in  any  wise  be- 
longing, was,  and  is  hereby  committed  to  Gun- 
gabissen,  one  of  the  executors  in  the  said  Will 
named,  being  first  sworn,  well  and  truly  to  ad- 
minister the  same,  atid  to  pay  the  lawful  debts 
of  the  deceased,  and  the  legacies  in  the  said 
Will  coOtained,  as  far  as  the  goods,  chattels, 


*  It  being  now  eleven  o'clock,  the  Court 
flbsde  no  adfournment,  but  one  of  the  judges  at 
least  always  remaimng  in  the  court,  or  in  a 
rooA  adjoining,  and  open  to  the  court,  the  jury 
retirM  to  another  adjoining  room,  under  the 
ebafge  of  the  Shetiif's  offioers,  to  take  refresh- 
ment and  to  sleep.  The  Court  met  the  next 
ilay  about  eight  m  the  morning,  and  proceeded 
dh  the  cause ;  the  like  was  done  at  the  end  of 
each  day,  and  at  other  times  in  the  trial,  when 
refreshment  was  necessary •-*-> [See  the  Cases 
of  Hardy,  and  Home  Tooke,  a.  d.  1794 ;  of 
ShMie,«  K.  B.  1799.}  The  repethhm  of  the  date 
is  in  the  Original. 


abd  credits  of  (he  said  deceased  shall  extend, 
and  the  Jaw  oblige  ;  and  also  to  exhibit  iot6 
this  court  a  true  and  perfect  inventory  of  all 
the  said  goods,  chattels,  and  credits,  on  or  be- 
ton  six  months  from  tins  day ;  and  to  render 
itoto  this  court  a  true  and  just  account  of  all  thd 
effects  of  the  said  deceased,  on  or  before  the 
34th  day  of  October,  which  will  be  in  the  year 
of  our  Lord,  1770.  Dated  the  day,  month, 
year  and  place  above  mentioned. 
<«  Signed, 

**  DAvro  KiLLicAN,  Mayor. 

"  Cornelius  Goodwin,  Alderman.** 


What  do  you  know  concerning  the  transac- 
tions between  BnlUkey  Doss  and  Maha  Rajah 
NundocomarP-^The  accounts  of  them  are  in. 
the  Cotta,  Nagree  year  1825,  or  1768  Chris- 
tian sera. 

Wbat  do  you  know  of  Maha  Rajah  Nnndo- 
comar's  transactions  with  Pudmohun  Doi8». 
and  Maha  Rajah  Nundocomar's  with  Bollakey 
Doss  in  his  lilelime  P— ^Abodt  five  months  afleir 
the  death  of  Bollakey  Doss,  Pudmohun  Dosii 
and  Oungabtssen  obtained  the  bonds  from  the 
Compsny,  on  the  account  of  Bollakey  Doss, 
and  carried  them  to  Maha  Rajah  Nuooocomar. 
In  the  evening  of  that  day,  Pudmohun  Doss 
informed  me  of  that  circumstance.  I  theit 
Shewed  Gungabissen  the  power  of  attorney 
granted  to  me,  and  which  I  had  before  shewtf 
to  him,  in  order  to  prove  to  him  that  10,000 
rupees  only  were  dile  to  Maha  Rajah  Nundo-^ 
comar  i  end  the  day  afterwards,  1  went  to  thd[ 
house  of  Maha  Rajah  Nundooomar.  He  de- 
Sired  me  to  sit  down,  and  said.  The  Company's 
bonds  are  received  ;  some  durbar  expeoces  will 
arise  on  them.  I  answered,  I  am  an  attorney ; 
to  whom  ever  money  is  paid,  tlieir  names  must 
be  Written  down,  and  filed  in  the  aodaulet :  to 
which  he  answered.  What  is  (hat  to  yoUf  t 
will  do  it.  1  then  went  to  my  own  house : 
four  or  five  days  after,  I  returned  to  Mahsf 
Rajsh  Nuddocomar  t  he  asked  me  if  Pudmo- 
hun Doss  had  spoken  an;f  words  to  me :  I  an- 
swered. No :  he  then  said,  I  and  Pudmolioii 
Doss  have  drawn  out  (feekkeeah)  three  papers  ; 
the  amount  of  one  is  48,021  sicca  rupees ;  the 
amount  of  the  other  two  together  is  35,000 
arcot  rupees.  1  remamed  silent,  and  some 
little  time  af%er  went  home.  Fourteen  or  fif* 
teen  days  after,  Pudmohun  Doss  said  to  me, 
Come  along  with  me  to  the  house  of  Maha' 
Rajah,  and  take  the  Company's  bonds,  which 
be  has  received.  1  with  Gungabissen  and 
Pudmohun  Doss  accordingly  went  thither :  itf 
was  night  time,  the  lamps  were  burning,  shd 
the  Maha  Raiah  was  sitting  above  stairs :  we 
sat  down  by  him,  and  Maha  Rajah  called  for 
his  escrutore  and  opened  it,  and  took  out  all  the 
papers  that  were  contained  in  it,  and  spread 
them  before  him :  he  cancelled  (by  tearing  the 
top)  a  Nagree  bond  for  10,000  rupees ;  he  also 
produced  the  potta  of  the  bouse  and  gave  the 
cancefied  bond  and  the  potta  into  tbe  liands  of 
Gungabistte ;  he  likewise  tore  tbe  heads  of 
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|hi  4*«  Persian  papers,  and  said  to  GangiilHMeD, 
Da  yQU  take  these. 

[Bood  sbeiro  bim.] 

Is  this  one  of  the  papers  be  cancelled?— I 
did  not  then  knoir  what  the  papers  were,  I 
caoDOt  read  Persian ;  this  is  one  of  tbeai.  I 
ba?e  since  informed  mjself  of  the  circom- 
stance ;  at  that  time  I  cquld  not  tell,  I  now 
know  that  it  is  for  certain.  After  baringr  torn 
the  tops  of  the  papers  Maba  Rajah  Nundoco- 
mar  DfTered  them  to  Gunfi^btssen,  who  said. 
Give  them  to  Pudmohun  Doss.  Maba  Rajab 
then  looked  at  me  sidei^a^  ancfrily,  and  turn- 
ing to  Pudmohun  Doss,  said.  Do  too  take  tbe 
papers.  Pudmohun  Doss  took  them ;  Pud- 
mohun Doss  and  Maba  Rajab  kept  counting 
by  their  memories  some  sums  of  money  on 
their  fingers,  but  wrote  nothing  down.  Maba 
Rajah  said,  I  will  take  eight  bonds:  having 
separated  the  other  aeven,  he  put  them  into  the 
hands  of  Pudmohun  Doss ;  there  were  ori- 
ginally nineteen  bonds ;  tbe  governor  and 
couDcil  took  two,  on  account  of  commission 
doe  to  one  Michael ;  tbe  other  seventeen  were 
given  to  Maba  Rajab.  When  be  gave  the 
aeven  bonds  to  Pudmohun  Doss,  he  said.  You 
bave  before  taken  two;  he  answered,  I  have. 
)Maha  Raiah  said  to  Pudmohun  Doss,  Indorse 
the  eight  bouds  I  have  taken:  Pudmohun  Doss 
answered,  I  will  get  them  indorsed  by  Kissen 
Joan  Doss,  tbe  GomasUb  of  BoUakey  Doss. 
31aha  Rajah  put  the  eight  hoods  into  tbe  hands 
of  Cboiton  Naut  Poddr.  I,  Pudmohun  Docs, 
Gungabissen,  and  Cboiton  Naut,  (into  whose 
liandi  the  lionds  were  put)  went  out  together, 
nnd  sat  down  in  my  bhaita  khauna  (sitting 
room)  Pudmohun  Dass  sent  a  man  to  call 
Kissen  Juan  Doss.  Kissen  Joan  Doss  arrir- 
ing,  indorsed  the  eight  bobds,  and  Pudmohun 
Poss  ffave  them  to  Cboiton  Naut  Podar,  wbQ 
carried  them  away. 

Do  you  know  of  any  receipt  or  acknowledg- 
ment for  those  bonds?—!  waa  at  that  time 
cunBned  in  tbe  court  of  Cutcherry:  be 
never  wrote,  or  signed  any  receipt  before  me. 
Pudmohun  Doss  took  a  receipt  from  him,  but 
I  do  not  know  when  he  got  it.  [Paper  shewq 
to  witness,  marked  F.]  This  is  tbe  receipt :  I 
know  it,  because  1  took  a  copy  out  of  tho 
mayor's  court. 

Are  you  sure  this  is  the  original  ?— I  do  not 
read  Persian ;  the  Monsby  took  tbe  copy  by 
nay  directions. 

Do  you  know  of  any  further  transactions? — 
I  know  a  deal  more  uf  BoUakey  Dosb*s  busir 
ness,  but  not  of  these  eight  bonds. 

Did  any  conrersation  pass  between  yoo  and 
Commauf  0*Dien  Ally  Cawn  about  this  trans- 
action f — 3ome  money  was  due  from  Commaul 
O'Dien  on  account  of  Boilakey  Doss ;  1  did 
sot  know  what  the  amount  was.  Commaul 
O'Dien  said  it  was  about  OOO  rupees :  J  then 
^aid,  Pay  it  to  me :  the  demand  was  made  three, 
or  four  different  times.  Commaul  O'Dien  one 
day  came  to  me  at  my  house,  and  said,  1  can- 
i^ot  pay  tbii  Baqpsfj  I  bptv^  none.    I  then 


shewed  him  copies  ^rf*  tbe  difiereatpapen  1  bad 
taken  out  of  tbe  court,  and  desired  him  to  look 
at  them :  he  read  them,  and  having  read  them, 
said,  Tbia  is  the  impression  of  my  seal;  when 
this  paper  (hkkut)  was  written  I  do  not  know; 
tbe  name  on  tbe  seal  is  mine;  where,  or  wbeft 
tbe  psper  was  written  I  do  not  know,  f  am  not 
a  witness  to  it.  Aboot  four,  five,  or  six  moatba 
afterwards,  Commaul  O'Dien  came  to  me  and 
said,  Maba  Rajab  Nundocomar  is  security  to 
government  for  me,  for  the  pergunnah  of  Hid-> 
gellee:  he  says  to  me.  Do  three  tbinga,  and  I 
will  be  and  remain  your  security :  with  respeet 
to  tbe  bond  of  Boilakey  Doss  say  that  you  are 
a  witness,  and  having  sworn  before  the  gentle- 
men of  the  adawlut  (five  evidence  of  it:  write 
out  also  an  account  of  receipts  of  money  (Bur- 
r&mud)  against  Mr.  Lusliington  :  write  out 
likewise  a  Burr&mud  against  Bassent  Roy. 
Commaul  O'Dien  told  me,  be  then  answered 
that  be  could  not  speak  away  bia  religion :  if  I 
can  get  any  one  else  lo  stand  my  security,  I 
will  give  up  all  thoughts  of  him.  I  at  that 
time  sent  for  Mahomed  Allom,  who  lives  three 
doors  from  tbe  bouse  I  Inbabited,  in  a  boose 
belonf2:ing  to  me :  be  came  to  roe,  and  I  told 
him  all  tbe  Maba  Rajah  bad  said  to  Coitamaol 
O'Dien,  and  likewise  told  him  Commaul 
O'Dien's  answer  to  Maba  itajab  Nuodooomar  ; 
I  Itkewiae  said  lo  him— *-«- 

Court.  Whatyou  said  to  Mabommed  Allom 
is  no  evidence. 

Do  you  know  if  Boilakey  Ooss  could  write 
Persian  ?--He  neither  could  read  it  nor  write 
it,  Qor  did  be  understand  it  well. 

Did  vou  ever  see  him  execute  bonds  or  other 
papers  r — I  have  seea  him.  Sometimes  he 
wrote  tbe  bonds  himself  in  Nagree,  sometimes 
in  Bengal,  but  alwaya  signed  them  with  ha 
own  hand ;  he  did  not  write  the  body  of  tbe 
bood  with  bis  own  band,  for  bo  could  not  write 
Pengal. 

How  did  he  execute  bonda  ?— He  always  put 
bis  sign  manual  to  a  liond. 

Court  to  Mr,  Elliot.  What  word  does  be 
use  for  bond  f-^Immamok,  which  is  a  Persiao 
word ;  it  is  khut  in  the  Nagree  langdage. 

To  Witness.  Did  he  put  ftny  thing  besidee 
his  sign  manual  ?— He  put  his  seal  to  leUers  ; 
I  never  heard  of  bis  puttmg  his  seal  to  obliga- 
tory paper?,  on  which  money  was  to  be  re* 
ceived. 

What  is  tbe  usual  manner  of  Nagrte  mer- 
chants  executing  bonds ;  do  they  put  tbeirsigv 
manual,  or  seal  ?— At  Agrah,  Delhy,  Lahore, 
Guzerat  and  Surat,  it  is  the  custom  of  ShrofGi 
to  get  the  body  of  the  bond  wrote  by  their 
Gomastabs,  and  they  sigu  it  with  their  own 
bands. 

How  do  Nagree  merchants  and  Shrofls  in 
Calcutta  execute  bonds  ?-*Shrofis  in  CalcatUi 
sign  a  bond,  and  do  not  fix  any  seaL 

Crow  Examint^ion. 

Where  does  Guogabisaen  pow  life  f-t-In  m^ 
house. 
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How  long  h«s  he  lived  there  P^It  ney  be 
two  veers  aod  a  half,  or  three  years. 

What  afe  is  he,  and  in  whaistate  of  health  ? 
— I  do  ooi  know  his  age  exactly,  he  is  a  young 


Has  he  any  particniar  infirmity  you  know 
of?-*  He  has  been  sick  something  above  two 
years ;  he  was  at  fint  very  ill,  ihen  got  better ; 
he  is  now  worse. 

How  long  is  it  since  he  relapsed  ? — How  can 
I  tell  when  he  became  worse  f  He  is  not  a 
dying  man,  but  very  ill. 

How  do  you  know  that  he  has  got  worse  ?-^ 
Because  he  is  in  my  hoose|  I  see  him  every 
•  day. 

When  did  he  get  better  ?— I  cannot  ascer- 
tain that  date  so  exactly  to  commit  it  to 
vrritiog. 

I  do  not  ask  the  exact  date ;  will  you  tell  it 
as  near  as  you  can  f— Some  days  he  has  vio- 
lent purgings,  at  other  times  he  gets  better ; 
it  sometimes  continues  upon  him  lor  ten  days, 
more  or  less. 

Court,  Give  a  positive  answer  to  the  ques- 
tion f — A.  I  cannot  tell. 

How  was  he  yesterday,  how  is  he  to-day  P— 
I  do  not  know,  1  was  here  all  day. 

Would  not  you  have  heard  if  he  had  been  so 
ill  as  not  to  be  able  to  come  out  ? — I  beard  no- 
thing of  him  last  night,  he  has  not  for  a  kmg 
time  been  in  a  stateable  to  go  out  of  the  house ; 
some  time  ago  he  went  twice  to  the  court  house 
to  sign  papers. 

Can  you  particularize  the  time  P->-About  a 
month  or  two  months  ago,  i  believe  j  1  cannot 
|ell  exactly. 

Has  he  ever  been  out  since  he  was  last  at 
the  court  house? — He  has  never  been  out  of 
4iis  house  since  the  time  he  came  to  the  court 
house  to  si^n  the  papers. 

U  as  he  since  then  been  so  sick  a»  not  to  be 
able  to  go  ont  ? — He  is  so  weak  that  he  has 
been  obliged  to  be  held  up  by  people  when  be 
■came  out  of  the  house. 

Can  any  person  that  wanted  to  see  him  have 
access  sioce  he  went  to  the  court  house? — Any 
person  having  business  has  access,  several  have 
eeen  liim  since. 

Who  has  seen  him  ? — I  do  not  put  a  watch 
over  him  ;  how  can  1  tell  who  has  seen  him  ? 

Mention  one  that  has  seen  him? — Kissen 
Juan  Doss,  Baol  Govin,  Kirib  Doss  Pattuck. 

Do  you  know  any  more  ?— A  great  many 
people  have  seen  him  besides ;  any  body  that 
wishes  to  see  h«(n  may. 

Court,  Name  some  others  ?— Monic  Chod 
Baboo,  the  son  of  Hus^ymoU,  Jaggernait 
Dugonaut  Duboo. 

The  counsel  for  the  prisoner,  suggesting 
that  Guogabissen  was  under  confinement,  and 
not  so  ill  as  alled£^ed  by  the  witness,  the  court 
requested  Dr.  Williams  and  Dr.  Stark  to  exa- 
mine Gungabtssen,  and  report  to  the  court  whe- 
ther he  could  safely  come  out  and  give  evi-  • 
ilence,  or  not. 

a.  Yon  Mid  BoUakey  Doss  drew  a  draught 
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on  Benares  in  favour  of  lord  Clive  for  a  lack 
of  rupees.  Is  that  transaction  in  those  books  ? 
— X  It  is. 

Court,  How  do  you  know  it  was  paid  ?-« 
It  appears  in  the  books,  a  receipt  was  trans- 
mitted from^Benares,  and  lord  Clive  paid  th* 
money. 

Can  you  find  itoutP-^-l  can. 

Mohun  Petsaud  and  Kissen  Juan  Doss  exa- 
mined the  books,  and  found  the  following  entry. 

Ki$ten  Juan  Don.  The  particular  account 
of  this  transaction  is  in  the  Roseoamma. 

Entry  read. 

'<  The  cotta  written  in  the  name  of  the  Dewss 
Nabkissen. 

Debit  side,  page  403  ....  «o.OOO  0 
4S0  ....  100.000  0 
428     ...     .         7,000    0 


Making  in  the  whole     . 

.    1^7.000 

0 

Creditside,  page  497    .    .    . 
4S9    .    .    . 

.      33,517 
.       03.488 

8 
8 

127.000 

0 

Court,  Give  a  translation  of  the  Rosenammif 
page  424. 

"  In  the  name  of  the  Dewan 
Nobkisseo,  14  Maog,  1822,  (Sa-    . 
turday  1st  of  August)    ....     80,000    d 

Particulars  as  follows 

Paid  by  Dukee  JRamseil  .  «  14,600  0 
10,000  of  which  was  paid  on  the  Sl^t  of  Fav 
gon,  and  4,600  on  the  S4th  day  of  the  same 
month." 

Court.  Look  whether  there  is  any  mention 
of  the  Iftck  of  rupees  of  Banaris  in  this  page. 

Mr.  Elliot,  We  are  not  now  upon  the  lack, 
but  upon  the  20,000  rupees. 

Dr.  Willisros  and  Dr.  Stark  returned  from 
examining  Gungabissen,  and  inform  the  court 
he  was  so  ill  that  he  could  not  possibly  attend. 

,  Kissen  Juan  Dou  continues  reading  from  thn 
Rosens  mma. 

*<  Page  424.  In  the  name  of  the  Dewan 
Nabkissen,  a  letter  of  credit  (sefsurosh)  has 
been  written  upon  Bridjod  Mohun  Doss  and 
Curhick  Doss,  on  account  of  lord  Clive,  and 
paid  to  Mr.  Cbamier  at  Banaris,  for  which  a 
receipt  was  given  on  the  5lh  day  of  Chyte,  one 
lack  of  sicca  haulee  Banari%  rupees.^' 

Mohun  Fersaud  cross-examined. 

Whose  property  was  the  money  in  that  ac- 
count? was  it  belonging  to  Bollakey  Doss,  or 
the  house  at  Banaris  ?— How  should  J  know  P 
It  will  appear  in  the  books. 

Has  any  notice  been  served  upon  you  by: 
Mr.Jarut?.-Yes. 

Who  were  the  witnesses  to  the  bond  yott 
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pkj  m  A  fiilte  ODe?^Mahoacd 
but,  aod  Mftlob  Bay,  I  believe. 

Do  yoa  know  or  can  yoa  gir e  any  acoeant 
«f  Matob  Ray  f — I  nerer  kaew,  aaw,  dot  tieani 
of  Matob  Ray  ;  I  may  have  aeen  maoy  people 
•f  tbait  sane,  that  I  do  not  know. 

Da  yott  know  Selabbutf— He  waa  cf  the 
•ame  caat  with  aie,  I  knew  him  wcM. 

Where  b  be?— Dead. 

Where  did  he  die  ? — fa  Calcutta,  in  the 
faouae  of  Boliakey  Dom«  Boliakey  Does  waa 
ilwii  liviiif . 

How  long  befiM  Boliakey  Dom'b  death?— 
Boliakey  Doia  died  io  18S6,  or  1769.  My 
houflo  and  the  hooae  of  Boliakey  Doaa  are 


T¥lal  ofMaka  Rajah  Ntaidocomar^  {95ff 

Ma- 


How  long  before  the  death  of  Boliakey  Don 
did  Selabut  dier— I  cannot  tell  exactly,  he 
<iied  Booe  time  in  the  year  1883  of  Nagree, 
1767. 

What  was  Selabut  P— He  was  a  Vakeel  of 
Boliakey  Doss's.  I  knew  him  well,  he  came 
to  Gakutia  before  Bollakejr  Duas :  he  was  an 
Af^  Walla ;  1  never  eat  nee  with  him,  nor  he 
with  tne ;  he  would  eat  rice  which  my  aervanta 
iresaed. 

What  was  Selabut's  usual  method  of  attest- 
ing papera  as  a  witness  ?~1  have  seen  him 
frequently  witli  my  own  eyes  take  off  his  seal, 
wet  two  or  three  papers,  and  Bx  his  seal  to 
Ibem. 

Was  not  Selabut  bred  to  some  kind  of  busi- 
ness with  Boliakey  Doss  p.^He  was  Vakteel  of 
Boliakey  Doaa,  and  exeeuted  whatever  bosi- 
ttesa  he  ordered. 

Did  he  write  Nagree  ?— I  never  saw  htm ; 
he  wrote  Persian  in  mj  presence :  he  has  also 
fixed  hii  Persian  seal  in  my  presence ;  I  have 
Buw  in  my  posaesaion  writinga  of  his. 

Were  Boliakey  Doaa  and  Sielabnt  of  the 
name  cast?— They  were  both  Agra  Wallas, 
hut  I  do  not  know  if  of  the  same  caat :  by 
Agra,  I  mean  the  phioe  he  came  from. 

Court.  Waa  he  a  Nagree  merchant  or 
•hruff  ?^il.  I  do  not  know. 

When  did  you  know»  according  to  your  own 
account ;  or  when  did  you  suspect  this  a  false 
bond?— After  the  bond  had  been  given  by 
Maba  Rajah  Nundocomar  to  Pudmoliuo  Doss, 
and  I  had  read  it,  tbca  I  inotagined  it  to  be 
forged. 

Waa  that  the  first  time  ?— From  the  day  on 
which  Maba  Rajah  Nundocomar  mentioned  to 
me  Darbar  ohargeay  aome  daobu  arose  in  my 
toind. 

When  was  it  that  yon  (h^  heard  meotimi  of 
the  bond  P— 1  never  beard  of  it  till  Padmohnn 
Doas  shewed  it  ir.t .  Maba  Rajah  Nundoco- 
mar had  mentioned  a  eircumstanoe  af  three 
papers,  but  bad  not  specified  this  bond. 

What  were  theae  doubts  you  mention? — 
That  the  Durbar  chsrgea  were  not  just  and 
Ihirly  ehavgad,  because  I  knew  Mr.  Verelst, 
Mr.  Cartter,  and  Mr.  Ruasel  had  not  received 


•%. 


^aa  any  mention  made  of  tbeir  names?— 
TMir  namci  were  net  mentioned)  but  At. 


Veralat  was  goferamv  and  Mr.  Caitier  waa  n- 
oond.  I 

When  did  yen  fiiat  bear  of  Duibar  ex- 
pmeea  P— When  Podasohon  Doas  had  told  me 
of  the  Company's  bonds,  I  went  tl^e  next  day 
la  Maba  Rajah  Nnndoeomar,  and  then  heard 
of  the  Dufhar  cxnenoes.  1  heard  it  before 
from  Pudmohun  Doas,  who  had  mentioned 
aome  circumstances  concerning  €k>cul,  Goaanli 
and  Nobkbsen ;  and  he  taid,  Yon  must  prepare 
a  jewel,  and  then  the  gentlemen  will  pay  yoa 

2 our  money.  I  do  not  remember  Imviag 
eard  any  thing  else  concerning  Durbar  ex- 
peneea,  before  i  heard  it  from  Maba  Rajah 
Nundocomar. 

Who  were  present  when  thoae  papers  were 
delivered?- 1,  GUngabunen,  Pndmohun  Does; 
and  the  Maba  Rajab.  Choitanaut  came  io  to 
rvoiive  the  bonds ;  a  person  of  the  name  of 
GhMMsud,  by  the  ordera  of  Maba  Rajah, 
brought  a  litiie  escrotare.    I  saw  no  one  elae. 

Can  you  take  upon  yon  to  say  there  were  no 
one  else  P— How  can  i  say  there  waa  no  one 
elae  f  I  saw  no  one  elae. 

If  there  had  been  any  elite  else,  aboold  TOt 
have  seen  him  ?— We  sat  in  the  dhalan  (hall) : 
there  was  no  one  present  but  those  that  bal 
been  mentioned .  W ben  Qoossod  came  in,  and 
hsd  delivered  the  eaemtore,  Maha  Rajah  aent 
him  away. 

Were  vou  three,  GungabisieD,  Pudmohon 
DosSi  and  yoO|  eter  at  Maha  Rajah  Nondooo- 
niar's  house  at  any  other  time  P-^Frequeally, 
together  aod  separate. 

Mention  the  time.— 1  oa^  to  go  every  day, 
I  cannot  mention  any  particular  period  whea 
we  were  all  together. 

Can  you  tell  me  if  at  any  other  tiitie  papers 
were  prod  need  P— I  never  saw  him  at  any  other 
time  take  or  give  papen  relative  to  Boliakey 
Doas's  estate. 

When  you  saw  the  papera  at  Maba  Rajah 
Nundocomar's,  you  knew  not  what  they  were ; 
how  come  you  now  to  know  the  bond  10  be  one 
of  them  f — Maha  Rajah  Nundocomar  pot  this 
paper  in  the  hand  of  Pudmohon  Doaa :  he 
tore  it  at  the  top ;  1  did  not  read  it  at  that 
time;  Podmohun  Doss aAerwarda  brooghtit 
to  me,  and  explaiued  ii  to  me  as  ooe  of  the 
three  papers. 

Court,  Are  there  arty  other  eircnmstancea 
by  which  you  know  it? — A.  There  ia  also 
this  eircunmaihoe,  that  i  knew  Boliakey  Doss 
did  not  owe  Maba  Rajah  OMire  than  10,000 
rupeea. 

Did  yoa  ever  aee  fiollaltey  Doas  exeenfe  any 
bond  P-rl  never  did:  waa  1  to  oca  hia  haniN 
writing,  J  should  know  it. 

[Question  repeated.] — I  saw  him  execute  a 
bond  ibr  1,000  rupees. 

Cauri,  W^re  you  intimate  with  BoUakey 
Doas  at  the  time  of  the  ware  between  Jsffier 
Ally  Cawn,  and  Cossim*Ally  CawnP— A  I 
.  have  been  acquainted  with  Boliakey  Doss  14 
or  15  yesrs :  we  corresponded  then.  . 

Did  you  ever  hear  of  any  jewela  belonging 
la  M*ha  Rijjih  Nnudoooauw,  being  deposited 
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with  Bolhk^  DoM  ?~I  n^er  HA,  I  was  to- 
ftetber  witli  NobkiiMn  when  be  introduoed 
BoHakey  Dom  ta^  lord  Clive. 

Have  you  discovered  any  material  traosao- 
lioa  of  Bollakey  Doea,  iocept  tbubond,  wbfeh 
be  did  aot  tell  yoa  of?— Bollakey  Bom  need 
not  to  iafbrm  me  of  all  be  did. 

Do  you  recollect  being  at-  Mr.  Ociver'a 
house  sofloe  time  ago,  and  taking  away  some 
hooka  of  Bollakey  Doss's?--!  took  them, 
[poloting  to  tbe  books  produ'eed  in  coort] 

Who  was  present  when  you  took  them? 
-«-Kissen  Joan  Doss  and  Mr,  Driver's  sircar. 

Did  Kisteo  Juan  Dass  take  them  from  the 
chest*  or  did  yon  take  them  ?— He  did. 

Did  yon  tell  him  the  hooka  by  name?— 1 
demred  him  to  look  into  tlie  books  respecsting 
an  aeconnt  of  Bogoo,  and  also  into  the  Oakntta 


Did  yoa  ask  for  any  other  books?— I  dki 
not. 

Did  yoo  not  ask  for  tbe  army  baoks?*-!  did 
not  particularly  mention  the  army  books,  hot 
desired  him  to  look  for  the  booka  of  Bogoo's 
accounts. 

Are  the  books  concerning  Bogao  the.  army 
hooks  ?— I  do  not  know  whether  it  was  entered 
in  the  army  books  or  no. 

Do  you  now  know,  whether  Rogoo's  ac- 
counts is  in  the  army  booka  or  no?— -I  have 
not  looked  into  the  books. 

Don't  you  koow-tbere  aire  books  called  army 
books  ? — I  do  not  know. 

Do  yoo  know  whether,  among  Bollakey 
Doss's  books,  there  are  any  that  relate  to  trans- 
actions at  the  army  ? — I  bad  not  seen  the  books 
before,  when  Kissen  Juan  Does  brought  them 
16  my  house,  and  examined  them. 

prbe  Bond  prodaqed.] 

Cauruel  for  the  Crown.  Is  this  one  of  the 
three  papers,  you  saw  Maba  Rajah- Nuodoco- 
mar  tear,  and  deliver  into  the  hands  of  Pudmo- 
bnn  Doss  ?— J.  Yes. 

Was  there  money  paid  on  thia  bond  ?— The 
Company's  bonds  were  thereupon  indorsed  to 
Maha  lujah  Nundocomar. 

Did  Maha  Rajah  Nundocomar,  before  this 
transaction,  before  the  three  met,  when  tbe 
bond  was  delivered  up,  ever  mention  to  you  bis 
having  such  a  bond  ?^M«ha  Rajah  Nundooo- 
mar  told  me,  that  he  and  Pudmobnn  Doss  had 
drawn  up  these  three  papers,  one  of  the  papers 
for  48,031  rupees,  and  two  papers  for  S5|000 
rupees.*  Gungabissen  was  not  present. 

Cmirt,  Where  was  the  bond  found?— It 
was  deposited  in  tbe  mayoPa  court,  as  part  of 
the  estate  of  Bollakey  Doss. 

When  Maha  Rajah  Nundocomar  told  yon 
that  he  had  drawn  op  three  papers,  was  Chin- 
gabissen  present  ? — He  was  not. 

flix.  Sealy,  late  Regts^r.of  the  Mayor's  Court, 
calleu  imd  sworn. 

Court,  Look  at  that  paper,  [Bond  shewn 
him]  was  it  among  the  papers  belonging  to 
BoUakeiy  Doss.?— il»  it 


Was  it  torn  then?— It  was. 

Are  you  enough  acquainted  with  money 
trapsaciion  in  this  country,  to  knew  whether 
that  is  tbe  customary  way  of  cancelling  hoods  ? 
—I  am  not. 

Was  this  patpcr  delivered  with  other  papers 
belonging  to  the  estate?— I  do  xiot  know.  I 
waa  not  then  Register ;  it  was  one  of  tbe  papers 
that  was  delivered  to  me  as  belengmg  to  tbn 
estate  of  BoUakey  Doss. 


Bajuh  Nobkimn  < 

Dnyon  know  whose  seal  this  is?  [Pftper 
produced.]— The  namr  upon  the  seal  is  Mahn 
Rajah  Nundocomar.  It  appears  to  be  his  seal, 
I  cannot  tell  Who  affixed  it. 

The  Paper,  of  which  the  following  is  a  tnm* 
slate,  read  by  Mr.  EUist. 

"  [Nnndocomar  Bahader  Maha  Rajah.] 

«  Formerly  the  jewels  balonpng^  to  am  wera 
deposited  with  Seat  Bollakee  Doss.  In  tho 
Bengal  year,  117S,  he  gave  me  a  bond  as  the 
value  thereof,  for  the  sum  of  rupees  48,08 1, 
and  a  premimm  1  having  delivered  over  the 
said  bond  to  Gnngabissen,  who  is  tbe  nephew 
and  manager  of  tbe  business  of  the  aforesaid 
Seat ;  •  be  paid  all  together  the  sum  of  currant 
rupees  69,680,  in  bonds  of  tbe  Engiish  Com- 
pany, which  is  the  amount  of  my  demtnd^. 
as  principal,  preminm,  and  batta. 

«•  Written  on  the  4th  of  Maug,  in  the  Ben* 
gsl  year,  1176."      * 

Court,  is  the  affixing  a  seal,  the  manner  in . 
this  country  of  autlientic^ting  papers  ?^i(« 
There  are  three  sorts  of  customs  m  this  couibi 
try.  First,  for  money  matteis,  merchanta* 
aipong  themselres  sign  andiwltneas,  but  do;BO( 
seal ;  that  is,  the  Bengal  and  Calcutta  mar* 
chants.  Second.  Among  Mogfil  MiissulmeD« 
wbo  know  no  chacaeter  but  Persian,  they  write 
'  Alanbd,'  and  set  tbi;ir  seals.  Third..  Gos 
meat  affairs  pass  by  seal,,  without  sign  1 
of  any  kind. 

1$  tb^  application  of  a  seal  snfficieikt  to  wadx 
a  paper  as  that  ?  [Shewn  Receipt,  letter  F.]-k  - 
As  one  might  know  Nagree,  and  the  other  Pev- 
sif^  and  Bengal,  such  a  seal,  might  be  suffi- 
cient. This  paper  being  only  a  receipt,  n  seal 
is  sufficient.  Tbe  word  '  Alaubd^  is  not  need- 
ful in  this  case. 

Is  it  necessary  that  such  a  writrng  aathis  b^ 
confirnifd  by  witness? — It  is  not  neceasary. 
[Translate  of  bond  exhibit  A.  read.] 

Tlie  Prisoner  desired  he  might  ask  Rajah 
Nobktssen  a  question. 

Court,  Let  htm  consolt  hs  counsel  before 
be  ask  the  question. 

The  question  being  over- heard  by  Nobkissen, 
be  said,  **  Maha  Ra^h  Nuodocomar  had  hetMr 
nQt.a8kmethat.question."  Upon  wnk^  N«n« 
do^omar  declined  askiiig  the^  question. 

Court  to  Jttfy.  You  must  receive  no  pre- 
judiee^fron  this;  you  must  forget  the  conver- 
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ntioD,  and  jud^e  only  by  the  e? idence  at  the 
bar. 

The  jury  said  they  would  only  judge  by  the* 
cr  idence. 

,  How  long^  did  you  know  Boflakey  Dosa  be- 
fore his  death  t — 1  believe,  three  or  four  yeara, 
when  lord  Ciive  was  ^vernor. 

What  was  Bollakey  Doss's  business  ?— fle 
was  not  I  hen  in  aay  business  in  Calcutta. 

Were  you  intimate  with  him  ? — I  was  very 
well  acquainted  with  him. 

What  was  his  general  character  ?— A  ? cry 
honest  mau. 

Did  you  know  Pudmohun  Doss  ? — ^I  did. 

Do  you  know'any  thing  of  Bollakey  Doss's 
circumstancefc  ? — He  was  reckoned  a  monied 


Are  you  acquainted  with  Bollakey  Doss's 
manner  of  executing  bonds  ? — i  know  nothing 
abou(  it. 

Moonthey  Sudder  O'Diea  examined. 

Did  you  know  that  seal  ?  [Receipt  exhibit 
F.  produced.]— The  name  of  Maha  Rajah 
Nundocomar,  Bshader,  is  to  the  seal.  I  fi-e- 
quently,  when  1  was  Moonshey  to  Mr.  Graham 
at  Burdwaoy  had  occasion  to  see  the  Rajah's 
seal;  this  appears  to  be  his:  as  an  oath  has 
been  taken,  I  hare  only  to  say,  that  it  appeara 
to  me  in  my  mind  to  be- the  same  *.  I  believe  it 
lb  be  the  seal  of  Maha  Rajah  Nundocomar. 

Is  the  application  of  the  seal  alone^  without 
the  word  *  Alaubd,'  deemed  sufficient  authen- 
tication to  such  a  paper  ? — It  is  proper  that  a 
receipt  should  be  signed. 

You  are.  asked  if  th4  seal  alone  is  suffi-* 
etent  authentication.  What  is  the  custom  P  Is 
it  generally  esteemed  sufficient  in  a  country 
eeart  of  justice  ?— This  is  what  I  think ;  a 
roan  of  rank,  whose  seal  is  well  known  in  the 
country,  and  is  known  to  above  ten  people,  it  is 
a  aufficient  authentication  for  such  a  person 
as  this.  If  the  chief  person  of  the  court  is  not 
tatiified,  ho  can  call  witnesses  and  swear  the 
person  himseif. 

Hare  you  sat  as  a  judge  in  a  conntrv  court  ? 
—I  was  once  a  Du/ongah  of  a  Cotcherry  at 
Btirdwan,  under  Mr.  Graham. 

Would  you,  as  a  judge  of  the  court  of 
Audaolet,  admit  the  authenticity  of  such  a 
paper,  supposing  the  identity  of  the  seal  to  be 
acknowledged,  without  the  assurance  of  the 
person,  that  he  had  sealed  it  himself  f--^ I  would 
call  witnesses  if  it  was  denied ;  I  would  call 
witnesses  and  oaths. 

To  what  purpose  P — I  would  enter  into  a  re- 
gular trial,  to  prove  if  his  seal  had  not  been 
atojen  by  his  servants,  or  whether  it  waa  a 
forged  seal. 

Sabdot  Pottack  examined. 

Were  you  acquainted  with  one  Sielabnt  P — 
I  remained  in  the  same  place  with  him,  from 
the  time  1  was  ten  ^ears  oM,  till  he  died. 
When  we  were  at  Delhi,  our  bouses  were  8ep»- 
rated ;  at  Monghaer  and  Calcutta  we  UTid  to- 


gether m  the  same  house:  Sielabot  was  Vakeel 
to  Bollakee  Doss,  and  wnpie  Persiaa  f«ir  liiro. 

Have  you  seen  him  write  P-^I  always  used 
to  see  him  write. 

Do  you  know  his  hand  writing  P— Perfectly 
well* 

What  name  is  upon  this  bond?— That  of 
SKelabut,  Vakeel  to  Bnllakee  Doss. 

Isthia  the  band  writing  of  SielabutP— No. 

Can  you  take  upon  you  ponitirely  to  atrear 
it  is  not  his  hand-writing P— I  can  swear  it. 

On  what  grounds  are  you  so  positive  P — I 
am  well  acquainted  with  the  form  of  the  letters 
of  the  hand  writing  in  my  possession. 

How  did  Sielabiit  use  to  attest  Persian  wn'i^ 
ingsP— He  used  to  witness  and  put  his  se«l 
under  it. 

What  do  you  mean  by  that  expression  ?-« 
Writing  the  word  *■  witness,'  and  putting  his 
seal  under  it. 

Have  you  seen  him  attest  any  paper? — t 
have  aeen  him  very  often. 

Did  he  write  better  or  worse  than  the  pa|ier 
shewn  youP— Tbia  is  a  better  band  writing 
than  Sielabut's. 

Did  he  write  a  good  or  bad  hand  ?— He  wrote 
rather  a  bad  hand. 

Whoae  hand  writing  is  that  P  [A  Paper  pro* 
duced.}— The  hand  writing  of  Sielabut. 

Do  you  discover  Sielabut's  band  writinsr 
among  these  pa|)ers  ?  If  you  do,  separate  them 
from  the  rest.  [More  paiiers  produced.] — There 
is  not  any  of  Sielabut'a  band  writing  among 
them. 

Is  there  any  of  his  hand-writing  among 
these?  [More  papers  produced.!  Tlioae  tlin-e 
papers  have  his  hand-writing.  [The  three  pa- 
pers were  put  aside,  and  marked  G.] 

Have  ]^ou  any  more  papers  ot  Sielabut'« 
band -writing? — I  have  none. 

When  did  Sielabut  die  P^Six years  and  three 
months  ago. 

Where  did  be  die? — In  an  out-bouse  near 
the  dwelling- house  of  Bollakey  Doss.  It  wa^ 
a  Bearer's  house. 

Were  you  present  when  be  did  P — I  was  pre-> 
sent. 

Cross  Examination* 

Where  were  you  ^rn? — At  Delhi. 

When  did  you  first  leave  Delhi  ?— About 
nine  vears  ago. 

Where  was  Sielabnt  born  P^Sielabut  wnn  my 
older  man  than  me  when  he  died ;  I  canuui  tei^ 
where  be  waa  born. 

What  cast  waa  Sielabut  P^— He  was  an  A^^nt 
Walla,  add  a  Banyan. 

What  cast  are  you  P — A  Bramio. 

Are  there  any  Bramins  among  the  A«^ 
Wallas  P— They  are  all  Banyans. 

Where  is  Agra  P — Agra  is  a  rittsge,  or  lown^ 
in  the  pergunnah  of  Hussaul. 

When  did  you  first  see  Sielabut  P— f  saw 
him  first  at  Delhi,  but  do  not  recoHect  when. 

How  old  were  you  when  you  first  taw  S«el)K 
but  P^Ten  years  old..* 

When  yoo  fint  saw  Sielabat,  qpon  wImU  bti* 
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fiaeM  M  h«  come  to  Delhi  ?-«Hff  acted  at  that 
liBieM  Vekeelto  the  Kinsr't  Woloeky,  cavalry. 

lo  wlMwe  aemee  are  you  novr  P— 1  am  in  no 
'  kMijr'a  eerrioo.  I  oanry  oo  a  little  bveioeia  of 
mjown. 

Upon  wbaieeeaaoB  eamc  joa.to  li?e  with 
Sielabotr— Wbeo  Sielahat  aenred  the  Wollaky 
troops,  I  was  a  serrant  to  him. 

What  serfice  could  yon  do  him  et  that  age  f 
•-PersOfts  of  five  years  of  age  eater  into  fhe 
■ervioe  of  merchaels ;  I  was  ten  years  of  age  ; 
I  did  whatever  he  bid  me,  assisted  Imn  m  bis 
trader  went  of  messages,  and  gave  answers. 

How  long  did  Sielabat  reonin  at  Delhi  P— 
He  left  Delhi  with  Mynbier  O'Dowlab,  into 
whose  service  he  enter^. 

Where  was  that  P-«I  do  not  exactly  remem- 
ber, it  may  be  about  14  years  ago. 

Did  yoQ  leave  Delhi  with  hkn  P--I  did  not 
go  away  with  him :  my  father  did. 

What  employ  had  yoor  father  under  him  f— 
He  did  not  serve  Sillabot,  he  was  above  being 
in  bis  service, 

flow  came  yo«  first  to  CalevtteP-^I  cause 
toSiehdMH. 

How  came  your  father  above  serving  Silla- 
hot,  when  jrou  did  ?-*I  served  him  in  a  parti- 
cular manner:   he  left  much  business  under 
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When  Sielabot  eveented  any  paper  of  his 
own,  did  he  put  his  seal,  or  signature  ? — When 
he  executed  deeds  of  his  own,  be  began,  *■  I 
who  am  Sielabut,"  and  fixed  his  seal  to  the 


Did  you  ever  see  Sielabut  sign  or  attest  any 
paper  instrument  P--  Whe^  i.  and  Sielabot  i^ent 
m  Jaggemaut,  Bollafcey  Dqss  paid  him  some 
dMBoy,  for  wbich  he  gave  a  receipt ;  he  put  a 
seal  to  it. 
•  How  old  are  you  now?— -Thirty  nine  vears. 

How  long  did  yon  live  with  Sielabut  at 
Helhi  P— I  was  with  him  when  he  was  Vakeel 
to  the  royal  cavalry,  to  the  Nabob  3uckah* 

At  what  different  places  were  yon  with  him  P 
—1  was  with  him  at  Delhi,  at  Bauneehenvon- 
pat^  which  isthe  jaghire  of  Naggeer  PoHyWn: 
I  was  with  him  in  the  Nabob  Sojah  al  Dow« 
lab's  army  at  Buxar.  Sillabut  came  to  Cal« 
entta  with  BoUakev  Doss,  and  I  went  home: 
bo  went  from  ealcutia  to  Joggernaot^  from 
whence  he  returned  to  Calcutta^  where  he  died. 

Have  you  been  with  him  at  any  other  places  P 
«*•!  have  been  at  other  places  with  him  on  a 
jonni^ :  I  have  lived  with  him  at  the  places  I 
luwe  mentioned,  but  no  other. 

Omrt.  Wero  you  with  him  at  Mongheer  P--«- 
A^  I  was  not  at  JMongheer ;  nor  was  he  theroy 
Utat  I  know  of. 

How  came  yon  to  know  the  situation  of  tbio 
iMOse  atHIongtioerP-'l  know  nothing  of  hie 
house  at  Moogheer,  nor  have  I  said  any  tiling 
mbontit. 

How  come  you  to  say  you  lived!V^t  Mong- 
iMerP^t  dM  not  give  such  evidence)  thttt  I 
lipad  nt  Mongheer. 

[Mf.  Jadoion  obosrredt  that  the  witness 

If  Oh,  «IU  N  -ri- 


.  Elliot.    I  have  frequently  interpreted 
and  Hoagheer  as  synonymous,  because 


onMa;  which  Mr.  Elliot  intorpreled,  Cakivlt* 
and  Mongheer.] 

Mr.  Elliot.    ' 
anvy 
the  army  \ 

Haveyott  understood  this  witnem  perfectly  T 
-<-Mr.  £,  I  have  not  all  through  uoderstood 
this  witness  so  easily  as  the  others,  though  by 
a  repetition  of  the  questions  1  perfectly  oiider- 
sUnd  what  1  interpret.  His  Moors  is  higher 
than  what  1  am  used  to. 

Mr.  Jackson.  I  perfectly  understand  thin 
man ;  I  learnt  my  Moors  by  residing  two  veam 
high  in  the  country.  I  did  not  so  per&ctlj 
understend  Kerree  Doss  PotUck,  the  fttbor, 
from  whom  I  interpreted  last  night 

Court  (to  Mr.  Jebb.i  We  are  informed  yon 
say,  that  the  witness  Keree  Doss  IHtttack  did 
not  understand  the  interpreter,  Mr.  Jackson«~- 
A.  Keree  Doss  Pottack  told  me  last  night, 
when  he  went  from  the  bar,  that  he  was  con* 
fused :  I  told  Mr.  Driver,  that  he  did  not  un- 
derstand the  interpreter :  I  collected  this  frtH» 
what  the  witoeis  told  me,  not  from  my  ow» 
observation. 

[The  Counsel  (or  the  Grown  attempted  to  call 
Keree  Doss  Pottack  to  the  matters  deposed' 
by  Subbob  Pottack;  which  was  opposed  bv  the 
Counsel  forthePrisooer ;  and  Mr.  Ju6ticeCbam*> 
bers  being  of  opinion,  that  the  contradiction 
upon  his  ef  idence  was  such  that  he  ought  not 
to  be  believed  upon  bis  oath,  the  Court  refused 
to  suffer  him  to  be  called.] 

Hajah  NobkisMen  examined. 

Did  you  know  SillabutP— Yes ;  he  WM  a 
Vakeel  and  Munsby  of  BoUakey  Doss. 

Are  you  acquainted  with  his  hand-writingr 
—I  am  ;  1  have  seen  him  write  many  timet. 
[Bond  shewn  himj 

Is  this  the  band-writiog  of  gffllabutP— The 
words  «<  Sillabut,  Vakeel  of  Bollak^  Do<«," 
are  not  of  his  hand -writing;  it  is  not  his  com- 
mon writing :  I  have  neen  sovesal  papers  of  his 
hand -writing. 

Can  you  take  upon  you  to  swear  it  is  not  bio 
hand'WritiogP— Sillabut  has  wrote  several  let- 
ters to^me  and  lord  CIive,.and  has  wrote  several 
things'before  me :  this  is.  not  the  kind  of  writ-* 
ing  I  have  seen  him  write ;  but  God  knows 
whether  it  is  his  hand^writing  or  not. 

What  is  your  opinion  about  it? — ^The  pri- 
soner is  a  Bramin ;.  I  am  a  Coit ;  it  may  burtF 
my  religion :  it  is  not  a  trifling  matter ;  the  lifo 
of  a  Bramin  i»at  stake. 

Do  you,  or  do  you  not,  think  this  the  hand- 
writing of  Sillabut  P  Remember,  you  are  upon 
your  oath,  to  tell  the  truth,  and  the  whole  truth. 
-*1  cannot  tell  what  is  upon  my  mind  on  ihit 
oteasion  about  it: 

.  Why  notP— Thitf  oonceno  the  life  of  » 
Bmmin.  I  don't  chuse  to  say  what  is  in  my 
mind  abqut  it. 

Did  Sillabtir  write  k  better,  or  worse,  band 
than  this  P— The  letters  on  this  paper  are  well 
fetmcd :  tb^toofSilkbtit  are  net  badly  formed, 
botareaotaOgDodastheie.    C'^he  papers  avir 
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•hewp  bim  which  were  shewn  to  the  former 
witness,  for  the  purpose  of  selecttoff  those 
which  were  the  hand-writing  of  Sillabot :  he 
immediately  fixes  on  the  three  papers  before 
proved  to  be  the  hand- writings  of  Sillabot.] 

Witneti.  These  three  are  the  hand-writiog  of 
Sillabut;  1  can  find  no  other  papers  of  hi» 
writiog  among  these. 

Did  you  ever  see  these  papers  before?— 
Never  in  my  life :  I  ncTer  was  in  snch  a  cause : 
I  would  rather  lose  a  great  snm  of  money  than 
be  in  such  a  cause. 

Hussein  Ally  examined. 

In  whose  service  are  you?— lam  tiervaBt 
to  Commaul  O'dien  Ally  Cawn. 
'  flow  long  have  you  been  his  servant  ?-*-Two 
year*  this  last  time :  I  waa  formerly  in  his  ser- 
vice, and  quitted  it,  and  returned  to  him  again. 

While  ^on  were  in  his  service  did  vou  ever 
receive  directions  to  send  a  seal  to  Mana  Rajah 
Nundocoroar?— I  had  directions:  it  was  .the 
•eal  of  Commaul  O'Dien  Cawn  ;  bat  he  waa 
not  at  that  time  called  Commanl  O'Dien  Cawn, 
but  Mahomed  Commaul. 

Did  you  send  the  sttl  in  oonaequence  of 
those  directions  ?— I  packed  the  seal  in  a  baff. 

Was  there  any  thing  put  in  the  bag  besides 
it  ?^I  sewed  up  the  bag  with  my  own  hand : 
in  it  I  pot  three  gold  moheers  and  eight  rupees, 
besides  the  seal ;  and  delivered  it  to  Commaul  o 
^Dien  Cawn,  who  said  he  intended  to  send  it  to 
Maha  Rajah  Nnndooomar. 

Did  you  see  the  bag  afterwards?— Never 


Have  you  seen  the  seal  since  ?— 1  have  not 
Did  you  send  it  away,  or  did  Cummaol  o 

Dien  Cawn  send  it  ?«-Cummaol  o  dien  sent  it : 

(didn^. 

Crosi'Examnation, 

Do  yon  know  Commal  o  Dien's  Mpnahy?-* 
I  do. 

How  is  he  called  ?— Cordan  Nowaa  Cawn. 

Do  you  know  of  bis  being  applied  to  to  give 
fvidence  in  any  cause?— Yes;  Cununaul  o 
dien  Cawn  applied  to  him  te  give  evidence  in 
the  affair  of  Alaba  Rajah  Nundocomar  and 
Mr.  Fowke  ajwut  the  arzee. 

Did  he  use  any  induoement  to  persuade 
him,;  and  what?—!  know  nothing  of  any. 

W  bat  pasaed  on  that  occasion,  to  your  know- 
ledge ?— I  de  not  know  of  any  thing  that 
passed. 

How  do  yon  know  the  Moonshy  was  ap- 
plied to  ?— I  know  that  he  was  applied  to,  be- 
cause he  aetually  went  to  the  house  of  the 
Lord  Chief  Justice,  to  give  evkleBoe  ;  I  have 
beard  from  many  peopw. 

Do  you  know  of  Commaul  o  dien  Cawn'a 
•fiering  money  to  Cordar  Nowas,  his  Munsby, 
to  induce  him  to  give  evklenoe?— 1  do  not 
Imow  of  any  such  offer. 

Do  you  know  one  Mahomed  Waaen.  a  seal 
futter?— Ido. 

Do  you  knoM  of  fait  having  been  applied 
$•  to  give  fvidiMer-^l  do  «o||no«  of  ^ 


hkving  been  appliedfto ;  be  asked  him  if  h# 
had  cot  a  seal,  of  which  he  shewed  him  a» 
impression,  and  said.  Tell  the  truth  and  do  not 
throw  yonr  religion  unto  the  wind.  Tbia  ia.  all 
1  know. 

In  what  capacity  did  yon  aerfe  Commanl  o 
Deu  Cawn  ? — I  am  his  Consumraa. 

KissenJuan  Dom  examined. 

How  long  did  you  serve  BoMak^  Doesf— 
It  is  twelve  or  thirteen  years  sinoO  i  went  int» 
his  service. 

In  what  capacity  did  yen  serve  bim  ?— It  was 
myparticolar  province  to  write  the  papers. 

Were  yon  well  acquainted  with  all  Bollakejr> 
Doss's  business?— Bollakey  Doss  had  man^ 
aervants,  of  all  whom  Podmohun  Doss  was 
best  acooainted  with  hia  affairs ;  he  was  the 
chief.  What  napera  I  wrote,  I  wrote  them 
understanding  tnem. 

What  waa  your  particular  business  under 
Bollakey  Doss  ?— To  write  papers. 

Did  yon  write  in  the  books? — Podmoboa 
Doss  and  I  wrote  in  them ;  be  waa  the  chiefs 
what  1  wrote  I  understand  ;  other  people  als» 
wrote  in  them. 

Did  yon  read  what  was  written  by  ethos 
clerks  ?— I  dki. 

Did  you  ever  know  of  any  debts  due  from 
Bollakey  Doss  to  Maha  Rajah  Nnndooomar? 
— 1  knew  it  from  Pudmohon  Doss  only. 

Did  yon  know  of  any  bond  to  Maha  Rajah 
Nundocomar  from  Bollakey  Does,  of  yonr  own 
knowledge?— I  knew  of  one  for  ten  thousaad 
moMS. 

Did  yon  ever  hear  of  any  jewela  of  Maha 
Rajah.  Nondocomar's  being  m  Bollakey  Doos's 
possession  ?— 1  did  not  hear  it  from  BoUakej 
Doss. 

Did  you  write  the  bond  for  10,000  ropeeo?— 
No ;  Mob  on  Persaud's  brother,  Iwallatte  Per- 
saud,  wrote  it  at  Cbandernagore.  1  have  sees 
the  bond  here. 

Crost'Examination* 

Bow  many^  books  of  Bollakey  Doss  hmrm 
you  seen  beref— Eight,  [eight  books  prodoeed] 
five  of  which  aro  of  cooaequenoe. 

Do  these  five  contain  til  the  accounts  of  ba- 
dness which  came  within  year  knowledge  and. 
charge?— Yea. 

Had  not  Bollakey  Doss,  besides  his  boatpess 
account,  many  of  a  private  nature  whickcaoM 
into  these  books? — There  were  other  private 
tocounts  contained  in  hooka  which  were  alolea 
or  destroyed  from  Bollakey  Doss,  when  wa 
were  at  Bnxar  with  the  army.  This  will  ap« 
pear  by  the  booka  produced;  you  must  iMt 
take  it  firom  my  mouth :  I  never  aaw  thoaa 
booka  that  were  atole  ;  balancea  from  thoap 
books  are  entered  in  the  booka  OS  the  taUe. 

Re  turn^  to  the  books  and  reads  this  entry. 

**  The  Jumma  of  Dean  Chnnd  Ruttingar,  m^ 
entered  in  the  private  cottah  of  Bollakey  Osmu 

*^  Your  Jnunna  in  the  private  aooooals  of 
BoUftkeeDon.   Tiwipe  papeo i 
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•t  the  bttde  of  Banr  ;  tberefbra  RotloD  Cbond 
hxtvug  drawn  out  your  aoooaott>  and  bafing 
extra^ed  your  aceouDts  from  your  books,  ac- 
«ordiDff  to  ordm,  an  entry  b  made  of  them 
here-" 

Wxintn.  There  is  an  acoonnt  in  the  Rose- 
toamma  here  prodnced,  of  the  contents  of  all 
Ihe  papers  and  books  that  were  stolen. 


June  11,  ins. 

Mr.  Jnsltce  Le  Ifaistre  hating  somsted, 
4hat  Dr.  .Williams  bad  mformed  hmi  that 
Crongabissen  might  be  broaght  into  court  on  a 
cottato  i^te  hisefidenoe,  and  the  jurv  being 
very  desirous  to  hear  it,  the  Court  aeclarsd 
4heir  opinuNi,  that  Guogabissen  hating  a  great 
interest  in  the  estote  of  Bollakey  Doss,  which 
was  divided  by  bis  will  in  shares  accordingly  to 
(he  component  parts  of  a  rupee,  tiie  Counsel 
for  the  Crown  wouM  not  be  entitled  to  call  him ; 
•the  prisoner  was  therefore  told  to  ad? ise  with 
liis  counsel,  and  sav  whether  he  wished  to 
Imre  him  called.  The  Court  at  the  same  time 
acquainted  the  jnrv,  that  as  Clungabiasen  was  a 
wftoem  who  would  not  be  called  on  the  part  of 
the  crown,  they  must  receire  no  proiudice  if 
the  prisoner  declined  calling  him  ;  bMause,  if 
called  by  the  crown,  he  would  hate  a  right  to 
ol;^  to  him,  on  acconot  of  his  interest  The 
prisoner  hating  consulted  with  his  counsel,  re- 
inmed  ibr  answer,  that  if  he  was  sure  Googa- 
.bissen  would  speak  to  the  truth,  he  should  be 
desirous  to  have  him  called ;  but  that  he  con- 
ndered  him  as  under  the  influence  of  Mohun 
Persaud,  and  therefore  feared  that  he  might  not 
^peak  the  truth,  and  that  he  declined  calling 
him ;  but  the  jury  shewing  a  strong  desire 
Ifaat  he  might  be  called,  the  prisoner  and  his 
'  counsel  consented  that  his  evidence  should  be 
received;  whereupon  Dr.  Williams  and  Mr. 
Stark  were  again  sent,  and  on  their  return 

Mr.  Willumu  was  sworn. 

Court,    How. was  Gongabissen  yesterday? 
-X   1  went  to  Mohun  Persaud's  house :   I 


found  him  lying  upon  his  cot.  Th^  first  ques- 
tion J  asked  him  was,  what  his  name  was :  lie 
•Old,  Gungabissen.  I  asked  him  as  to  his  dis- 
ease: be  told  me,  he  had  a  severe  flux;  tea, 
twenty,  or  thirty  Mols  a  day ;  n  oontiaua] 
thurst ;  and  that  on  orioking,  he  went  to  stool, 
and  it  came  from  him  immediately.  1  felt  his 
pulse,  and  found  him  to  hate  a  slow  hectic 
tetcr ;  and  I^beliete  he  has  a  sdrrhons  liter. 
When  you  saw  him  yesterdav,  did  yon  think 
nlocourtr—1  thought  he 


he  could  no  brought  into 
could  not  with  safety.  On  ay  setnrn,  I  report- 
ed to  the  chief  iustice  in  court,  that  I  did  not 
4bink  it  safe  to  bring  Gungabissen  to  the  court 
I  thought  it,  and  reported  it.  1  aflerwards  ac- 
quainted Mr.  Justice  Le  Maistre,  that  if  there 
was  an  ajiaolute  neccssStt  for  his  appearance 
liere,  I  thought  he  might  be  brought  on  a  cot ; 
•nd  J  wouU  attend  him  myself.  Mr.  Justice 
Le  Mtliira  haling  befinc  liMit  Mid,  Ibat  the 
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gebUemen  in  the  House,  of  Commons  were 
sometimes  brought  in  their  flannels,  then  I  ssiA 
what  I  mentioned  about  the  cot.  1  weot  to  see 
Gungabissen  this  morning,  with  an  intention, 
if  possible,  to  hate  brought  him  here.  I  was 
the  first  yenon  that  entered  his  room :  I  found 
him  off  his  cot:  no  one  was  in  the  room  I  saw 
him  in  yesterday:  be  was  not  in  the  room  I 
saw  him  in  yesterday ;  but  in  a  little  room  of 
teranda,  contiguous  to  that  in  which  he  ley, 
supported  by  three  or  four  people,  at  stool,  and 
so  much  exhausted,  that  be  ttmibled  on  the 
cot  when  they  brought  him  to  it,  and  it  wan 
some  time  before  he  could  |;ive  mean  answer* 
After  recotering  his  stren^h,  1  asked  him 
some  questions  relatite  to  his  disorder ;  he  tohl 
me  he  was  worse,  and  that  his  terv  bowels 
were  coming  from  him :  I  told  him  he  must 
go  with  me  in  a  dooley :  he  said  that  it  was 
impossible ;  did  not  1  see  what  a  state  he  was 
in  r  and  held  out  his  hand  to  me.    He  was 


then  in  a  cool  sweat,  with  a  low  pulse.  I  fur« 
ther  proposed  to  him,  that  be  should  so  in  his 
cot,  and  be  lifted  oter  the  teranda  by  ropes, 
and  be  entered  up.  He  replied,  he  must  die  if 
be  went;  he  could  not  go;  be  must  die.  I 
then  desisted  from  any  farther  persuasion,  and 
returned. 

What  is  your  opinion  ?«-That  the  iMn  could 
not  be  brought  here,  and  carried  back  again, 
without  imminent  danger  of  expiring  from  fa* 
tigue ;  and  that  he  has  not  strength  to  nudes* 
go  anj  examination,  after  the  fatigue  of  bring- 
ing him  to  court :  had  he  not  told  me  that  be 
has  been  exceedingly  ill  near  two  years,  I 
should  not  hate  supposed  he  could  live  many  . 
hours,  from  the  state  he  appeared  in  this  mom* 
iog. 

Master  Mac  Veagh^  Keeper  of  the  Records^ 
being  called,  produces  three  papers. 

What  papers  are  these!!— The  original  will 
of  Bollakey  Doss,  and  a  translate  of  it ;  toge- 
ther with  an  account  current  of  Bollakey  Doss's 


From  whence  had  you  these  papers  P— I  re« 
eeitedltbem  from  Mr.  Sealy,  the  late  Registor 
of  the  Mayor's  court 

Mr.  Seafy  examined. 

Did  yon  deliver  these  papers  to  Master  Mae 
Feaghf^I  did. 

Where  did  yon  get  them  from?— -1  took 
them  from  the  records ;  they  are  part  of  the 
records  of  the  Mayor's  court,  opd  were  among 
the  other  recorda  and  munioMnti. 

Is  the  account  cnrrcnt  in  English  an  original 
paper? — It  is. 

Are  these  any  part  of  the  muniments  of  the 
late  Mayor's  court  P— They  are. 

[The  Translate  of  the  Will  of  Bolbkey  Dom 
was  read,  of  which  the  ibUowing  is  a  copy.] 

A  Will  of  Bouakbt  Doss,  in  Nsme  Lan- 
guage, transhited  into  Engliui. 

"X  BoltakojfioiBAiigarwaU,  being  woik 
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in  body,  4«  UMke  this  my  will,  as  I  priteod  to 
^Mpwtt  of  my  cBtiito  pmonally,  shoald  I  im, 
loBg«r;  but,  in  cam  of  my  deMase,  Ifaen  ny 
#aid  esUte  to  be  distributed  as  follows :  after 
tbe  money  doe  to  roe  by  the  Company  is  re* 
eeived,  first,  I  request  my  debtsbe  paid,  agree- 
able to  aocouDts,  and  the  remainder  to  be  di- 
vided into  sixteen  parts,  or  sixteen  annas, 
whereof  to  be  distributed  ibr  tbe  dtrine  serf  iee, 


«*  To  Sree  Ooberdon  Nautjee,  one  anas  (1  a.) 
To  Saut  Moodier,  or  Seven  Pagods,  named 
8ree  Be-ttfaol  Nautjee,  SreeMothoreshjee,  Sree 
Gocul  Nautjee,  Sree  Modon  Mohouejee,  Sree 
I>uarra«kow  Nautjee,  Sree  Goculchuoder  Mo- 
hunjee,  Sree  Kownit  Peeawjee,  two  annas, 
(8  s.)  To  Sree  Bridjopautjee,  half  an  anna, 
(6  p.)  To  all  tbe  Baltokes  of  Gussainjee,  one 
aana,  (la.)  To  Sree  Modon  Mohnnjee,  and 
firee  Bhug^goerrutjeer  Boho,  half  a  pic,  or  Eng- 
lish (Up)  To  Sree  Govindjee  Tickoytmow, 
half  a  pic,  (\\d,)  To  Sree  Mofaaw  Probhoiee, 
lialf  a  pic,  (\\f.)  To  Sree  Oopoeul  Nautjee, 
and  Sree  Govindjee,  half  a  pic,  (Ifp)  To 
Pooresinm  Khetter,  half  a  pie,  (\\p.)  To  the 
BuHtnubs  of  Gocul  and  Brendabun,  a  quarter 
of  an  anna,  (8  p.)  To  all  persons  assistin|r  >■> 
the  Sreejeer  Saut  Mundier,  hsif  an  aana  (6p.) 
To  Sree  Brayjayr  Mohuat,  Buymffguies,  and 
Ooburdea  Tulhatty,  a   quarter  of  an  anna, 

SSp.)  For  tbe  makings  of  Sree  Nautjee's  gar* 
len,  one  anna,  (1  o.)  To  Sree  Bollodebjee,  a 
quarter  of  an  anna,  (3  p.)  To  Sree  Gopaul 
Lauliee,  at  Banarass,  a  quarter  of  an  anna, 
(3  p.)  To  Sree  Jomunahjee,  half  a  pic,  (Ifp.) 
To  Sree  Bauikisaonjee,  ^t  Surat,  half  a  pic, 
(l{p.)  Ditto,  one  anna,  (1  a.)  making  in  the 
whole  nine  annas.  The  remainder  aeven  annas 
to  be  distributed  as  follows,  viz. 

**  To  my  wife,  four  annas,  (4  ti.)  To  Gun- 
gabissen,  and  Hingfoo,  my  n.ephews,  one  unua, 
fl  a.)  To  my  three  daughters,  named  Shebun 
Bebee,  Gungaw  Bebee,  and  Moticbun,  three 
quarters  of  an  anna,  (9p.)  or  three  pies  each. 
To  my  brother,  Sara.  Doss,  a  quarter  of  an 
anna,  (3 p.)  and  from  the  remainder  one  anna, 
(1  a.)  To  Kissen  Jebun  Doss,  fire  hundred 
rupees,  (500  r.)  To  Pautuckjee,  one  hundred 
rupees,  (100  r.)  To  Bas^ee,  fifty  rupees, 
(50  r.)1ind  the  remainder  to  other  persons. 

«  After  the  Company's  i^oaey  is  received, 
out  of  the  said  money  ten  per  cent,  to  be  paid 
to  brother  Prodoomone  Doss,  as  I  have  given 
him  a  note ;  and  after  my  debts  are  paid  off, 
the  remainder  and  residue  to  be  distributed  ac- 
cording to  ihe  particulara  above-mentioned. 
.  **  1  have  given  Baubo  Dhorromchun  a  note 
for  four  thousaud  rupees,  (4,000  r.)  which  are 
to  be  paid  him. 

**  And  b«>8ides  this,  the  outstanding  debts  at 
Dacca^  Rungpore,  Denas^puEe,  Pumeab, 
Huxadavad,  Houghly,  Mungair,  and  Patna ; 
to  be  recovered  agreeable  to  books  and  accounts 
9n  those  places,  and  the  same  to  be  distrthnUyj 
as  fuilows,  viz. 

"  To  Sreegeer  Duarroy,  Gooroor  Doarroy, 
and  Saut  D.  Moadier,  uro  aanas,  (9o.)   To 


make  a  garden  aad  well  in  my  Bane,  to  be 
giraa  to  ihe  Brabmans,  two  anaas,  {%  a.)  To 
my  wife,  fiHiraaaaa,  (4  a.)  To  Gungabisaeo 
aaiil  Hiogoo,  myaepbawa,  four  aaaas,  (4  a.) 
To  Prodoomone  Doss,  for  bis  trouble  sad 
pleasure,  four  annasi  (4  a.)  making  sisteea 
annas. 

**  I  do  further  declare,  that  I  had  madea 
power  of  attorney,  before  this,  in  the  naooes  of 
broihers  Mohun  ^^ersaudf  and  Prodoomone 
Doss ;  which  I  leave  ta  the  pleasure  of  brother 
Prodoomone  Doss.  I  request,  all  1  owe,  and 
what  is  owing  to  ma,  be  paid  and  raesived,  ac- 
cording to  acoounto  of  everj  settlement.  Tbia 
is  my  will,  wbieh  I  thought  proper  to  naafca  la 
my  life-time,  and  desire  to  be  eaaauted  in  the 
same  manner  as  aforesaid ;  and  at  tbe  rej|iicst 
of  my  wife,  I  appoint  Gnngabiaaeo  and  Hiogoo 
Laul,  my  two  nephews,  my  trustees.  And  the 
management  of  all  the  busiaess,  debts,  and 
does,  books  and  paperS|  1  leave  to  tbe  oara  of 
Prodoomone  Doss. 

'*  Mitty,  or  naonth  of  Jona,  fisorth  day  of  the 
moon  Sumbet,  or  the  Nagree  year,  lBgd.-*> 
Written  by  JLissenjebun  Doss.«-Signed  by 
BoLLAKET  Doss,  wbo  spppoved  of  the  above 
writing.— Witness  Dorromchurn,  &i8sciua- 
BUN  Doss,  being  declared  by  Bollakay  Doaa. 
Bengal  yeav,  1 1  r6,  June  19tb.  [A  tme  eopy .] 
—Signed,  Richard  BIao  Vbaoh,  Keeper  or  the 
Recmds." 

Court.  This  account  is  properly  tio  eri- 
dence ;  it  b  not  delivered  in  by  an  executor ; 
and  very  little  would  arise  firom  it  if  it  bad  been 
signed  by  the  executor ;  Ibr,  as  the  money  bad 
certainly  been  paid,  whether  properly  or  Dot, 
the  executor  would  have  brought  It  into  his 
account ;  otherwise  he  would  have  been  him* 
self  chargeable  with  it. 

The  Counsel  for  tbs  Ci-own  closed  their  evi* 
dence. 

TliaCouaaflfaf  the  Prisoner  objeotad.  dial 
there  was  no  evidence  of  the  forgery  and  pub- 
lishing of  the  bond  produced ;  but  the  doort 
bsing  uaauimottsly  of  opiaiaa,  that  thara  sraa 
suificieBt  Of idanca  |o  put  tba  prisaoer  opoa  hia 
defeosSf 

The  Cowuel  for  the  Defemi^t  stated  hk 
Defence  as  follows.— That,  first,  ha  eoold  oall 
witnesses  present  at  the  time  when  BoHalsoy 
Doss  executed  the  bond:  that  two  witaeassa  to 
tbe  bend,  now  dead,  were  living  whea  this 
transactioo  came  to  the  knowledge  of  Mobiui 
Persaud:  that  ha  would  produce  letteia  in 
Bollakey  Dose's  hand- writing,  admitting  the 
bond,  and  the  eircarostanoes  of  tlie  jewels^  and 
an  account  signed  by  MohuaFerssud  sod  Fed- 
mohun  Doss,  ib  tkfe  presenee  of  Gungabisaaii, 
in  which  the  sum  eoaiained  in  the  brad  b  •»- 
eluded,  asatso  a  paper  in  the  kand-wrklop^  of 
Bollakey  Doss,  in  wbicb  the  particuhuw arthe 
trsasaotlons  are  atated  t  and  that  eotrica  wofo 
BMde  of  the  same  in  the  bsoks  that  wepe  loot» 
aifd  letter^  of  oorrespoadenoe  between  BoUakey 
Doss  and  Maha  R^jab  Nondooisfflari  ia  wkk 
tbisi 
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7<^eE(^  called. 


Have  TOQ  ^t  any  Tiatnral  brother  P— I  bf  ve 
«De  bmttier  only,  called  Maitabroj ;  be  was 
my  elder  brother. 

Is  be  imng  or  dead  ?<>-He  is  dead. 

Wbere  was  be  during  tbe  last  ei^hteeo 
moalbs  before  bis  death  P  —  Sometimes  at 
Hooffbly,  aad  sometimes  al  Calcutta. 

What  was  his  native  place  ?•— Bareai  Adam- 
yore,  at  Donoacdlab,  in  tbe  cbndKlab  of  Bard- 
wan. 

Have  yoo  ever  seen  yonr  brother  write  P — I 
hmve. 

Can  yoo  read  Bengal  P — Yes. 

lathis  your  brother's  writing P  [A  Letter 
fyrodnced  marked  I.] — It  is  not  my  brother's 
writing. 

Who  then  wrote  itP — I  did,  by  my  brother's 
direction,  in  bis  presence. 

Look  on  the  cover:  whose  seal  is  thatP — It 
is  my  brother's  seal. 

Can  yon  read  Persian  P^*I  cannot  read  Per* 
eian,  bat  I  know  the  seal. 

Was  tbe  impression  on  your  brother's  seal 
affixed  by  yoo  P^I  set  the  seal. 

How  came  your  brother  not  to  write  P — My 
brother  was  engaged  in  other  business,  and  de- 
sired me  to  write. 

To  whom  was  it  directed  P— Mahomed  Hee- 
amnt  Seeracrut  Roopnarain  Chowdrowjee. 

When  did  your  brother  dieP — About  two 
years  and  half  ago. 

Was  your  brother  a  person  well  known  in 
Calcutta  P— He  was  known  to  rich  and  poor  in 
Calcutta. 

To  whom  P  mention  some  persons.— He  was 
a  servant  to  Sam.  BnCby.  who  was  in  the  gaol. 
Baboo  HuzreymuU  and  Diacbnnd  Baboo  luiew 
biffl. 

Cross  £x(unbiation. 

Was  your  brother  a  servant  to  Sam.  Bochy  P 
•^He  was. 

On  what  account  was  Sam.  Bocby  in  gaolP 
^-He  was  sis  years  in  gaol,  on  a  dispute  about 
the  Company's  salt. 

How  old  are  you  P— Thirty-three. 

How  M  was  your  brotlierP — Three  years 
nod  a  half  older  than  1. 

When  did  you  come  to  CaknttaP-^Nine 
days  ago. 

From  what  place  P—Dooymcalla  in  tbe 
chuckle  of  Burdwan. 

On  what  account  did  you  eometo  Calcutta  P 
<— A  letter  came  from  Burdwan,  from  tbe  Rajah 
of  Burdwan 's  house,  calling  me  there:  I  did 
BOt  go  OB  that  letter :  afterwards  Roopnarrain 
Chowdfse  wrote  me  a  letter ;  a  peon  cane  with 
tbe  letter. 

Have  you  got  that  letter  P— The  letter  was 
wrote  to  the  Jannadar:  be  did  not  give  me 
ibe letter:  another  letter  came  to  me  with  a 
jpCQU  and  kittree,  nrom  Roopoavrain  Chowdrco : 
wlien  they  arrived  I  was  'busv,  and  was  not 
Ibund ;  when  I  was  found,  they  gave  nse  a 
IrtlVi  ra^niring  me  l»  eometo llM  pnaeMC. 


WbitdoymimeaabytbepreMnM?  doyoa 
mean  tbe  Court  P— I  do  not  mean  tbe  Adawlels 
they  did  not  tell  me  plainly  where  I  was  to 
come :  they  told  me  I  must  tell  what  I  knew  x 
I  said  I  knew  nothing  but  what  I  knew  from 
my  brother:  I  came  on  that  letter:  I  received 
it  the  third  of  Justin. 

Were  yoo  ever  in  Calcutta  before  P— I  canse 
to  Calcutta  nine  years  ago.'  ^ 

Where  did  your  brother  dieP — At  Donya* 
colly,  in  bis  own  bouse:  he  was  ill  five 
months. 

Were  yon  ever  in  Calcutta  when  year  bro- 
ther  was  there  P — ^Yes. 

Whom  did  be  live  with  P— Sometimes  in  tbe 
boose  of  Mobun  Loll  and  Nundo  Loll :  be  al* 
ways  staid  with  Sam.  Buchy,  being  bis  aervant. 

When  was  your  brother  acquainted  with 
Roopnarrain  CbowdraeP*-i>Froffi  tbe  time  when 
he  went  to  Burdwan. 

How  long  ego  is  that  P— Ten  or  twelve 
years  ago. 

How  long  did  your  brother  stay  in  Bnrdwan  t 
—He never  staid  long. 

What  do  you  mean  by  the  time  of  yi>nr  bro* 
ther's  going  to  Bnrdwan  P— My  bn»tber  went 
three  different  times  to  Burdwan  upon  bu^ 
siness. 

When  did  he  first  go  P— The  year  Mr.  Sum* 
ner  went  Chief  to  Burdwan :  he  went  with 
Cossenaut  Bsboo;  that  was  tbe  first  time. 

Was  your  brother  ever  in  Bordwan  befbie 
in  his  me  P — Not  in  the  town  of  Bnrdwan. 

Was  he  ever  in  the  province  of  Bordwan  P— 
He  was  born  in  a  cbuklah  of  that  province. 

Was  your  brother  a  aervant  to  Cossenaut 
Baboo  P — No :  be  went  with  Cossenaut  Baboo, 
who  promised  to  give  bim  empbyuent,  as  I 
have  been  informed. 

How  long  did  your  brother  stay  with  Cosse* 
naut  P-— Ten  or  twelve  days. 

Did  your  brother  write  Bengal  P — ^Yes. 

Did  your  brother  write  his  letters  himself^ 
or  yon  for  him? — When  I  was  with  my  bro- 
ther, and  he  desired  me  to  write,  then  1  used  te 
write. 

How  long  is  it  since  von  wrote  that  letter  P 
— ^Thirty-six  months. 

Where  is  your  brother's  seal  now  ? — With 
me :  1  can  produce  it. 

Mow  long  have  you  had  itP — ft  was  fn 
my  house  after  tbe  death  of  my  brother:  I 
bad  it 

Have  yon  sealed  any  letters  with  tbe  seal 
since  vou  had  itP — No:  why  should  I  seal 
with  the  seal  of  a  deceased  person  P 

Bahoo  Euxrey  Mull  examined. 

Were  yoo  ever  acquainted  with  a  person  of 
the  name  of  Matheb  Roy  ? — ^My  house  is  a 
bouse  of  charity :  a  graat  many  people  come 
backwards  and  forwards  to  and  froiii  my 
house :  I  do  not  know  what  Matheb  Roy  yon 
mean. 

De  yon  knew  any  body  of  tbe  name  of  Ma- 
theb BoyI— Theie  was  one  Bfatheb  B*y,  « 


Digitized  by 


Googl( 


15  0E0R6E  m. 
he 


971] 

kitree,  here  a  great  while  ego :  he  esme  from 
the  westward. 

What  sort  of  a  man  wm  he?— He  wore  a 
ebowran  (broad)  turban:  he  was  rather  old. 
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How  old  might  he  be  f— ^methiog  abcTe    or  from  your  knowledge  ? — From  aeeing  him. 


fifty. 

How  many  years  ago  is  it  sinoe  beseemed 
to  be  above  fifty  ? — ^Atout  ten  years  ago. 

Was  be  fifty  ten  years  affo,  or  would  he  ap- 
pear to  be  that  age  now  ? — ^1  saw  btm  tben  ;  I 
•peak  of  his  age  as  then  :  I  have  not  seen  him 
etnce. 

Court,  Have  you  seen  him  more  than  once  T 
— ^.  I  may  have  seen  him  two  or  three 
times :  1  do  not  recollect :  it  was  a  great  while 
ago. 

Have  you  ewer  heard  of  any  body  else  of  the 
same  ?— I  am  much  employed  in  business :  I 
cannot  tell  whether  I  have  seen  any  oth^  per- 
flbn  of  the  name. 

Did  you  know  any  of  his  connections  P  did 
you  knoiv  his  relations  ? — I  did  not. 

Do  you  know  whether  he  had  a  brother? — 
People  know  these  things  by  enquiry:  I  do 
not 

Did  yon  know  whether  he  wks  a  senrant  to 
Sam.  6uchy,  or  to  any  man  in  gaol  ?— Sam. 
Bucby  was  formerly  my  Oomastab:  after- 
-  wards  be  set  up  business  for  himself :  1  cannot 
say  whether  he  was  or  was  not  servant  to  Sam. 
Bucby,  as  many  people  went  backwards  and 
forwards  to  my  house. 

Do  you  beiieTe  he  was  a  serrant  of  Sam. 
Bachy's?— I  do  not  remember. 

Are  you  sure  that  Matheb  Roy  ten  years  ago 
appeared  to  be  above  fifty  ? — I  neyer  enquired 
his  age :  it  is  only  from  looking  at  him :  1  hare 
mentioned  that  he  appeared  above. 

Are  you  sure  that  be  was  more  than  twenty- 
sia  years? — He  certainly  was  more  than 
twenty -six  years:  I  before  said  hewasfif^ 
years :  I  cannot  tell  to  a  year. 

Can  you  say  with  certainty,  whether  yon 
sent  a  man  of  the  name  of  Matheb  Roy  toBurd- 
wan  ?— I  do  not  remember :  I-cannot  say  for 
certain :  Sam.  Bucby  can  best  tell. 

Is  Sam.  Bucby  alive  or  dead?— He  is 
alive. 

Cotienaui  Baboo  eiamined. 

Did  yon  ever  know  any  man  of  the  name 
•r  Matheb  Roy  ?^What  Matheb  Roy  do  yon 
■lean? 

Did  yon  ever  keep  any  man  in  your  family 
of  that  name?— There  was  a  person  o£  that 
■ame,  who  was  son  of  Bongoo  Loll  Sunnuh, 
Kittree  of  Burdwan,  who  n&d  to  come  back- 
wards and  forwards  to  my  house :  he  did  not 
Kve  in  my  house,  but  eat  and  drank  there : 
Bongoo  Loll  was  a  man  of  consequence :  he 
'Was  a  servant  to  the  Nabob. 

How  king  have  you  known  Matheb  Roy  ?-~> 
Ahoat  twenty-five  years. 

Is  that  since  you  first  knew  him  ? — ^Yes ;  I 
knew  him  well ;  he  was  a  man  of  this  country 
as  well  as  myself. 

What  was  his  figure?— A  whitish 
•narked  with  the  unaUpox. 


How  old  would  he  beifalivenow?-- -I  can- 
not say  .for  certain ;  I  imagine  about  fifty,  if 
alive  now. 

Do  you  take  his  age  from  his  appearance, 


Wheodid3rou  first  know  him?— The  time 
of  the  Marattas  disputes,  when  the  Nabob  fled 
to  Ballaw,  in  the  year  1148,  or  49, 1  first  knew 
him :  thirty-four  years  ago,  a.  d.  1741. 

How  old  was  he  when  you  first  knew  him? 
— 7He  was  a  young  man,  from  eighteen  to 
twenty. 

How  many  children  had  Matheb  Roy?— 
Four ;  one  called  Ballub  Roy,  the  second  called 
Matbeb  Roy,  the  third  'called  Saheb  Roy,  and 
the  fourth  called  Panjeb  Roy. 

How  many  children  had  Saheb  Roy  ?— One 
son,  I  knew  of  no  more. 

Did  you  ever  know  any  Matheb  Roy,  the 
son  of  Saheb  Rov  ? — No ;  I  am  sure,  I  did 
not  know  a  Matbeb  Roy,  the  eon  of  Saheb 
Roy. 

Did  any  Matheb  Roy  go  to  Burdwan  with 
you  in  the  time  of  Mr.  Snnmer  ?— I  do  not  re« 
member. 

Are  you  positively  sure  that  no  Matheb  Rey 
was  the  son  of  Saheb  Roy  ?^1  dkl  not  know  a 
Matbeb  Roy,  the  son  of  Saheb  Roy. 

Was  there  any  Matheb  Roy,  the  son  of  8e<^ 
heb  Roy,  that  you  promised  to  get  an  emploj 
for? — I  do  not  remember. 

Do  you  know  the  son  of  Saheb  Roy  ?-«-I  do 
know  the  son  of  Sabeb  Roy,  the  son  of  Bui»- 
goololl. 

Do  yon  know  his  name  ?— ^is  name  is  Do» 
man,  1  believe. 

Tajee  Eoy  is  called  and  shewn  to  Cossenaut. 

Is  that  the  son  of  Saheb  Roy  ?— This  is  no 
son  of  any  Saheb  Roy,  I  know. 

Court.  Tell  this  man  what  Cossenavt  has 
said,  and  tell  him  the  consequences  of  speaking 
falsely. 

Tofte  Roy.  I  am  the  son  of  Saheb  Roy,  the 
son  of  Buagoololl. 

How  many  sons  bad  your  father  ? — One. 

Coisenaut.  There  is  another  Buagoololl  of 
another  cast. 

Of  whatpergunnah  was  the  last  Bnngoololl  ? 
—I  do  not  know  where  be  was  bom;  he  \ 
in  service  at  Blanooor,  and  lived  at  Hougly. 

Do  you  know  his  family  ?— I  do  not. 

Of  what  pergunnah  was  the  first   i 
BungooloH  ?— Of  the  city  of  Burdwan. ' 

Are  yon  sure  he  was  notofDoynacoUy?— 
I  cannot  determine;  I  knew  him  at  Burdwaa^ 
and  I  did  not  know  him  at  DovnaooUy. 

Did  you  kiKiw  the  other  Bongoololl? — I  do 
not  know  the  man  now  here,  the  odier  Bon** 
goololl  was  in  service  at  Mancoor. 

Q.  to  TtiQte  Roy.  Is  your^ather,  Saheb  Roy, 
alive  or  dead  ?— 2.  Dm. 

Where  did  yonr  grandfather  BongooMI 
live  ?— At  Saitaffoog,  in  the  district  of  Hougly* 

How  many  children  ha9  he?— Only  one. 

How  came  you  to  say  that  your  brother 
went  to  Hougly  with  Coasenaut  in  the  timeef 


Digitized  by 


Googl( 


VIS] 


Mt  CakuHa^Jor  Forgerj/. . 


Mr.  Sumner  f— I  do  know  that  ha  wept  to 
Hooffly  with  Coesenant ;  if  Coiaeoaot  doea  not 
reooUect  it,  I  eanoot  help  it ;  he  waa  a  poor 
man ;  I  can  proTe  that  he  did  go  by  a  hnndred 

Q.  to  Ometumi,  If  any  man  of  that  name  or 
family  bad  gone  with  yon,  ahonld  yon  ha?e 
recollected  it  ?— it.  When  I  went  to  Bnrdwan, 
many  peraona  went  with  me :  1  cannot  aay  he 
did  not  go. 

Aa  yon  knew  the  family  of  the  Boi^roololla 
of  Blancoor ;  if  one  of  them  had  gone  with  you, 
ahonld  yon  know  him  ?— I  belie? e  I  abould 
have  known  if  any  peraon  of  the  name  of  Ma- 
theb  Roy  had  gone  with  me. 

[dneation  repeated  by  one  of  the  J  nry .]  If 
aoch  a  man  had  gone,  I  certainly  would  know 
him. 

[Qneation  again  repeated.]  I  did  not  know 
Bungookill  of  Hougly*8  family ;  therefore  can- 
not say  whether  I  ahonld  hare  known  htm. 

How  old  waa  BnngooloU  of  Hongly  f— I 
cannot  tell. 

How  long  ia  it  since  you  saw  him  P — I  have 
taken  an  oath ;  I  cannot  aafely  aay. 

How  many  people  do  you  gnesa  might  folkiw 
you  to  Hoogly,  expecting  employment? — 
Great  men  and  little  men  were  with  ns :  1  can- 
not say  exactly,  I  beliere  about  500  or  1,000. 

Tagge  Roy  examined. 

Is  your  grandfather  alive  ?— No. 

How  long  is  it  since  he  died  P— Fourteen 
yeara. 

Do  yon  know  whether  your  grandfather  waa 
in  any  service  ? — He  was  Izardar  at  Hoogly. 

Do  yon  know  a  place  called  Mancoorr-^ 
Yes. 

Was  your  grandfather  in  servkse  there  P — ^1 
know  Mancoor ;  it  waa  my  grandfather's  farm. 
.  Where  was  the  house  of  your  grandfather  P 
—At  Hongly. 

Waa  it  not  at  Barren  Adam  Poor  P— My 
grandfather's  house  was  at  Hongly. 

Where  was  your  father'a  house  P — ^My  fa- 
ther lived  with  my  grandfather. 

Did  your  father  live  in  the  house  afWr  your 
grandfijper's  death  P — 1  was  very  young. 

Where  were  yon  born  P — ^At  Chinsora,  at  the 
time  of  the  Maratta  invasion. 

Where  was  your  brother  born  P— At  Barree 
Adam  Poor  in  bis  uncle's  house. 

Have  you  ever  been  examined  before,  about 
the  matters  you  have  given  in  evidence  tonday  P 
—Whatever  I  waa  aaked,  1  answered  truly. 

To  whom  dni  you  say  that  P— To  the  gentle- 
men. 

To  what  gentlemen  do  you  mean?— That 
gentleman,  [pointing  to  Mr.  Jarret,  attorney 
for  prisoner.  J 

Where  waa  that  P— In  the  honae  of  the  gen- 
tieman  with  Mr.  Jarret,  [pointing  to  Mr.  Far- 
rer,  oonnsel  for  the  prisoner.] 

Roapnartwn  Chomdree  awom. 

Did  you  know  any  peraon  of  tte  name  of 
Mathebmyf-Idtd. 
t 
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Where  is  that  person  now  P— Dead. 

Do  you  know  the  family  of  Matheb  Roy  ?— 
He  was  of  one  caat,  and  I  waa  of  another:  I 
do  not  know  his  family. 

What  was  bis  father's  name  P— 8aheb  Roy, 

How  madV  brothers  are  there  ?— Tiujee  Roy 
and  Matheb  Roy. 

Did  you  know  bis  grandfather  P — No. 

What  were  the  names  of  the  brothera  of  the 
Matheb  Roy  yon  know?— Taijee  Roy  and 
Blatheb  Roy. 

Do  yon  mean  two  aona  of  the  father,  or 
three  P^-Two  only  used  to  come  to  me. 

Do  you  know  when  Matheb  Roy  died  P — In 
the  month  of  Maog,  1179. 

Did  you  remember  any  letter  from  Matheb 
Roy  before  hia  death?— Yea,  in  the  month  of 
Baudon,  1170. 

Jojfdeb  CAdviee  examined. 

Did  yon  know  the  late  Bollakey  Does  Seat  f 
—I  did. 

Did  yon  know  of  his  ever  execntinff  any  bend 
to  Maha  Rajah  NundocomarP  Tell  what  yon 
know  about  it— I  remember  that  Bollakey 
Does  Seat  wrote  out  a  bond  in  the  name  of 
Maha  Rajah  Nondocomar;  bia  writer  wrote  it. 

Did  you  see  hia  writer  write  it? — I  myself 
with  my  own  eyea  saw  the  writer  write  it  in 
the  Persian  band. 

Did  you  see  itaAerwarda  executed  P — I  aav 
Bollakey  put  hia  seal  to  it. 

Who  were  the  witnesses  to  it  P — ^Mahomed 
Commaol  of  Muxadavad,  Matheb  Roy,  a  Ket- 
try,  and  Sillabut,  the  Vakeel  of  Bollakey  Doss. 

Did  you  see  them  witness  it?— I  myself  saw 
those  three  men  witness  it. 

What  waa  the  amount  of  the  bond  P — I  dd 
not  remember  exactly :  1  believe  it  was*  within 
45,000  ropeea,  and  aomelbing  above  40,000. 

At  what  time  of  the  year  waa  this  ?— I  do  not 
recollect. 

Tell  aa  near  aa  you  can  what  month  it  was^ 
—It  waa  io  the  rainy  season. 

Do  you  know  the  persuo  now  called  Com* 
maul  O'Dien  Ally  Cawn  P — 1  do  know  him. 

Is  he  the  peraon  you  saw  witness  that  bon^ 
you  mention  P — No. 

'Who  was  the  Mahomed  Commaol  yon  saw 
witness  it  P— A  man  of  Muxadavad. 

Did  you  know  bis  father  P — I  did  not. 

Is  that  Mahomed  Commaul  living  P— He  ia. 
dead. 

Do  you  know  him  to  be  dead,  of  your  own 
knowledoeP — I  do  certainly  know. 

Hew  toog  is  it  since  his  death  P— About  fiv« 
or  six  years. 

Where  did  he  die?— I  went  to  the  hooaenf 
Maha  Rajah  ;  I  waa  by  when  he  waa  carried 
to  be  buried  :  I  enquired  whether  it  was  a  Bra- 
mio  or  a  Mnmulman  going  to  be  buried :  they 
answered,  it  was  Mahomed  Commaul. 

Did'  you  know  Matheb  Roy  P  who  waa  he? 
-Matheb  Roy  waa  a  kettry  of  Bnrdwan ;  f 
knew  him ;  he  was  frequently  coming  back- 
warda  and  forwarda  to  the  Maha  Rajah. 

How  long  have  yon  been  ncqnainled  vritk 
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BoUftkey  Don  ?^I  knew  bim  wbm  be  lited 
mt  M muhdavad,  ud  often  mw  bim  after  he  eeine 
ttCektttta. 

What  conoection  bad  yon  with  Bollabey- 
Does  f — He  was  a  Banian,  and  I  was  a  Bra- 
mia ;  tbeie  ia  no  reUtiotisbifi ;  there  waa  friend- 
abip  between  us  ;  1  knew  him,  and  he  knew  me. 

Had' you  any  eonncctioD  i»  business  with 
him?— -There  waa  no  eonnection  in  business 
between  us;  be  was  a  f^at  Shroft;  I  fre- 
q^uently  went  to  sit  down  in  his  house ;  be  de>- 
swedit. 

What  was  your  business  P— I  waa  fbrmerly  a 
MT^ant  of  ilaba  Rajah  Nundecomar:  be  is 
now  without  employ  mcnt ;  bis  empkiymettt  is 
gone,  and  aa  is  mine. 

Where  is  the  bond  yea  speak  efeiecatedP— 
The  bond  was  executed  in  the  boase  of  Baboo 
Huzree  Mull  in  the  Bunra  Buzar. 

Who  lived  in  that  house  f— The  bond  was 
tbefe  written:  people  belonging  to  Hosree 
Hull  lived  in  it ;  tbere  was  a  part  of  it  sepa- 
nted  irom  the  rest,  in  which  Bollakey  Doss 
lived ;  it  was  in  the  sepanle  bouse  where  Boi» 
lakey  Doss  Kved. 

Can  you  read  Persum  ?— I  do  not  know  IVr- 
aian;  how  can  1  readit? 

Were  you  there  by  ebanoe,  er  sent  for  ? — 
Bollakey  Doss  called  me  and  carried  me  witli 
bim. 

Did  be  come  to  yebr  boose  for  you  ? — He 
eame  to  the  house  of  Maba  Rajah  Nnndoco- 
mar,  where  f  was  then  sitting.  Maba  Rajah 
Nuadocomar  said  to  Bollakey  Doss,  Money 
baa  long  been  due  from  yon  to  me ;  now  pay 
it  Bollakey  Doss  said  in  answer,  I  have  lost 
every  thing  by  plunder  at  Dacca ;  I  have  not 
■ow  the  power  of  paying ;  a  great  sum  of 
money  is  due  to  me  from  the  English ;  when 
I  receive  that,  I  will  pay  you  first  of  my  cre- 
ditors. Having  said  this,  he  added,  1  will  now 
write  out  a  bond.  Bollakey  Doss  in  this 
ttanner  pressed  Maba  Rajah  Nundocomara 
good  deal,  and  put  bis  hands  together  in  an 
attitude  of  pray  w ;  and  at  last  Maba  Rajah 
consented.  Bollakey  Doss  then  said  to  Maha 
Raja,  Send  Mahoraied  Commaul  with  me  to 
my  house;  I  will  there  write  out  the  bond 
immediately.  Having  said  thb,  Bollakey 
Doss,  in  company  with  Mahomed  CommanI, 
left  Maba  Rajah's ;  I  likewise  obtained  dis- 
mission from  Maha  Rajah.  Having  gone 
down  stairs,  Bollakey  Doss  said.  Come  along 
with  me  to  my  bouse,  and  1  having  executed 
a  bond  before  you  and  Mahomed  Commaul, 
will  send  it  to  Maba  Rajah.  After  this,  Bol- 
lakey Doss  and  I  went  to  the  house  of  Baboo 
Buxree  Mull,  in  the  Bum  Busar:  being  ar- 
rived there,  he  sent  for  his  writer.  The  writer 
came,  and  was  ordered  to  write  out  a  bond  in 
the  name  of  the  Maba  Rajah.  The  writer 
wrote  out  a  Persian  bend,  and  put  it  in  the 
bands  of  Bollakey  Does  Sieat.  Bollakey  Doss 
Seat,  having  seen  the  bond,  took  the  ring  off 
bis  finger,  ami  sealed  it,  and  said  to  Mahomed 
Commaul,  Be  yon  a  witneaato  it.  Mahomed 
Gonaaal  affiled  hia  own  stal|  with  his  own 


band,  aa  a  witness;  he  said  te  Matbeb  Roy. 
Be  you  also  a  witness  to  this :  Malheb  Roy 
sealed  it  with  hris  own  band.  He  said  le  Siel- 
labot,  Beyott  else  a  witness  lo  this;  and  be 
signed  it  with  his  own  hand.  Seiflabot  haviag 
potitmto  Ihebambof  Bolkk^  Doss  Seat,  he 
put  ft  mto  the  bands  of  Mabensed  Commetii, 
and  said,  Catry  it  with  Seiilabttito  Maba  Raiali 
Nondoeoosar's. 

You  say  Sillabut  signed  the  bond;   wbai 
did  be  write  on  it  ? — He  wrete  bia  own  name. 


as  a  witness ;   I  do  not  know  Persian,  I 
gined  be  signed  it 

Did  BoUakey  Does  read  the  bond  before  be 
signed  it  ? — Tne  writer  put  it  into  the  haede 
of  Bollakey  Dosa,  and  be,  beTisf  aeee  it,  aigta- 
edit. 

Did  be  read  it  ?— The  writer  read  it  to  bim  ; 
he  beard  it. 

What  is  that  writer^a  nameP— I  do  nei  re- 
member it 

Was  you  aeqaatnted  with  bin  r— I  banre 
seen  him  with  Bollakey  Dom;  I  waa  net  ae»* 
qoainted  with  bran. 

Do  you  remember  what  aertef  a  man  km 
waaP— Ido;  bia  ceieur  waa  bfank ;  bevies 
about  fiirty  years  of  age. 

Do  you  know  Sillabut  P— I  dkl  not  kaevr  Sit* 
labut 

What  was  he?— A  Vakeel  of  Bollakey  Doss. 

How  many  years  was  he  with  him  r— 1  do 
not  know. 

Hew  manyyeara  did  yon  aee  bim  about 
Bollakey  Doss  r — ^Three  or  four  years. 

Do  you  mean  three  or  four  yeaie  befiire 
signing  the  bond?-^I  do  not  remember  hew 
many  before ;  Sillabut  lived  aometinMS  with 
Bollakey  Doss,  and  aometimes  with  Maba  Rm- 
jab  Nundooomar. 

How  long  after  sealiafr  this  bend  M  you 
know  tbia  person  about  Bollakey  DossP---Two 
or  three  years. 

Where  did  be  go  then  P— He  went  within 
that  time  to  Jaggemaut,  to  perft»rm  reiigioiis 
ceremonies  along  with  Mohnn  Peraaud;  when 
he  returned  to  Calcutta  he  died. 

When  did  be  die  P— I  do  not  know ;  I  was 
told  be  returned ;  I  heard  of  his  death.  ^ 

Did  any  body  else  write  upon  the  bond  f— 
,  Nobody  else. 

Did  any  body  beaidca  Sillabat  write  any 
thing  at  all  upon  the  bond  P—Siliabui  wrotw 
upon  it  r  Mahomed  Commaul'SMled  it :  Ms* 
theb  Roy  sealed  it 

Did  any  body  else  use  a  pen  ?•— Not  to  107' 
ronembranoe. 

[The  Chief  Justice,  in  a  low  voice,  told  the 
Counsel  to  shevr  htm  another  bond  with  three 
seals.] 

Court.  Yea  have  sworn  positively;  yea 
must  answer  positively.— ->.  I  speak  mm  cer- 
tainty what  I  know :  I  saw  nobody  elacr  writw 
upon  tlie  bond :  I  do  not  remember  it 

Do  you  know  Mahomed  Commaul?--!  ^ 

loainted  with  him. 
here  were  you  aequalnteih  with- 
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He  was  i  awfanl  af  tbt  fcther  of  HaiMi  Rcjaa 
NiuUscDipw:  wbfift  bis  fiuter^^t  Mabomfd 
Commaul  used  frequeotly  to  come  Imokwanb 
«wl  forwafda  ta  lllaiia  Rjyali  Nandonmar'fl 


Were  jm  ioliaiale  fo-Tfaere  was  w  fritmiilMp 
to^aea  m:  I  bail  acan  bm  two  ur  three  times 
al  M»lia  Rajmb's. 

WAat  wAa  hia  eakpUijOMnt  whan  tba  liaod 
was  aigo«H?.-A  ryf^ck  (depfiu|ept)  of  9|«ba 
Rajah  Nandocomar. 

What  sort^of  a  man  was  Mahomed  Com- 
maJll  P*-rA  middlifig  aiaed  mao»  of  a  yaUbw 
Golovr,  rather  whitish. 

If  hat  w^'s  hif  a^^e  ?— He  wa?  near  35. 
'    l>id  Ufatbeb  Roy  or   Mahoipod   Comnuiul 
seat  first/ — Maliomed  Coinmaul  sealed  nrst. 

WhoseaJednext?— I  do  ooi  remember  whe- 
ther Matheb  (toy  seaUd  next,  or  Sillabijt  ^igiied. 

Ill  what  ufrt  of  the  bond  slid  BoUakey  tfosu 
put  his  seal  ?  Was  it  at  the  to^  or  at  the  bot- 
lom  ? — It  is  a  great  while  ago :  1  koow'  no- 
^9fC  of  aueii  a  4iaputa  to  come:  I  cannot  be 
poattiTe  aa  to  such  tbtnga. 

What  aise  was  the  paper  ?  Was  it  aa  large 
aa  thiif  [The  indifltoMoty  aoosiatiiig  of  two 
half  sheets  of  parchmeDt,  doubled,  was  yliewn 
him.] — I  do  not  cenanher  if  it  was  large  or 
amall. 

Court,  J}o  you  remamber  jf  the  aeal  was 
on  theiyeide  or  the.  (ootaido  of  the  paf^f — A. 
Bella  key  Doaa,  I  reanembary  sealed  io  a  place 
fike  thife,  [pointiog  to  a  fnargin  ^i  a  Pemian 
paper,  shew 9  toward^  (he  right  hand  c^mff  at 
top.] 

4i«  yoo  sure  of  that  ?— I  ramevitier. 

Where  did  Mahomed  CommanI  aeal?— If  I 
vere  to  see  the  bond  I  ahould  be  able  to  4eN. 

Was  it  larger  or  smaller  Mi&a  this  paper  f 

fA  laige  sheet  of  Bengal  paper  shewn  him.] — 
cannot  teU  whether  it  was  larger  or  ^a^l'^: 
how  can  I  speak  to  whjy^  I  do  not  r^memJ>erP 

Was  it  as  large  as  tfajis  P  [A  wy  amall  piece 
fi  paper  shewn  biro.] — I  kapyr  not. 

Was  it  like  thia?  [The,  hack  df  the  re^ 
^nd  al)ewn  him.l-s^I  do .  not  remember ;  hut 
if  I  was  to  aee  |he  i^]im4t  I  oonld  tell  ihe 
feij  and  the  size. 

Cpnltl  you  juow  the  iropraawoM  of  tbcaaala, 
if  you  aaw  thein  ?.-*-If  1  ^^p  the  iroprefaioqa 
df  tfHi  ttfilsas  they  were,  J  irtienl^  koofr  them. 

%iuld  veu  know  BoUaMy  Deaa'saealP--I 
kpnw  B^ll^loy  Ooi^a  aeal ;  {h^m  seeing  th« 
impression  of  the  seal,  1  shall  know  U. 

flow  oame  yen  ao  wall  acquainted  with  Bol- 
lakey  Doaa'a  seal  ?-**U  ia  a(buddammee)jdmond 

Court  Let  him  describe  theahape.  [He 
^eacribaa  an  oral  on  a  paper.] 

Q.  How  can  you  know  the  impre8%ien  af 
Bdlakey  Dosa's  seiU*  not  undera tanding  Pf  r- 
»aaY — I  frequently  saw  it  upon  his  hand. 

Did  jrou  ever  see  Bollakee  Doss's  seal  but 
wpos  bia  iMMrar  ?^«<I  never  anw  h»  'aeal  in  *iy 
oner  placeibaBliia  finger.' 

Court.  Weie  yea  te  aee  the  aari  of  Bella- 
key  Dosa  npan«napaCi  ahotdil  yeulnQW  it 
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AafianyotlwrP*^4.  lahould  know  the  impres- 
sion of  Bollakey  Dosa*a  aeal  if  I  was  to  see  it ; 
I  have  frequently  aaen  it  upon  his  fioger. 

Do  yoii  koow  the  impressioB  of  Mahomed 
Comauinl^  seal P^I  abouM  knew  it;  J  have 
fraisucatly  seen  it  upon  hie  floger.  ■ 

Were  you  to  be  shewn  a  paper  with  tlie  im- 
pvesaion  of  Mahomed  Commaul's  aeal  on  it, 
ahould  yen  kaow  itP— 1  could  not  read  the  let* 
ters,  but  abould  be  able  to  judge  from  the 
akape. 

CourL  S()Oold  you  know  the  seal?  Many 
seals  are  of  the  same  shape. — 4*  I  do  not  read 
Persian  (  but  1  think  1- should  be  able  to  know 
the  seal. 

.  CatiPt,  Have  you  often  •  seen  the  aeal  ao 
])iahemed  Commaol's  finger  ?-^A^  I  have 
often  seen  it  on  his  ^nt^er ;  he  used  often  to 
come  to  the  hoose  of  Mah^i  Rajah  Nundoco- 
aiar^  and  I  need  to  aee  the  |MNd  on  his  finger. 

Who  seaied'fivst  aOcr  JBtollakey  Dos8^->« 
Bollakey  Deaa  haying  sealed  it,  f^ui  it.into  the 
hands  af  Mahooaed  Oemmaul,aii4  l»e  sealed  it. 
•  Whare  weak  wrote  r-^ln  the  bouse  of  Heii- 
ree  MuH,  in  the  Bum  Beuar)  in  the  praaenee 
ofuaeH^ 

What  room  waa  it  inf^-There  ia  a  loMf 
room  runs  east- west,  the  door  to  the  south :  R 
was  executed  there. 

Who  waa  pvescAt  beaklee  P— Shaik  Ear  Ma- 
homed, Ghoy  ton  Naut,  Lollab  Domanking, 
Matheb  Roy,  SiUabut  Vakeel,  and  the  person 
who  wvote  the  bond.  \       .      . 

What  was  his  name  ?— He  was  not  of  thia 
country}  I  did  not  koow  him. 

What  hour  of  the  day  waa  itP*-It  waa  be- 
fore mid- day. 

Did  any  particular  eoovcraation  paaa  at  that 
timeP — ^Thare'Waa  no  conveiMttion. 

Was  there  not  between  the  rest  of  the  com- 

Cny,  while  the  bond  waa  writing  P— I  remem- 
r  no  cenvelaatioa :  when  the  bond  was  fi« 
iushed,hepttt  it  in  the  witnesses'  hand:  we 
aald  nothing :  what  ahould  we  aav  P 

Hew  long  was  the  writer  writing  the  bond  t 
— *One  gorree  (22  minutes.) 

Who  brought  in  the  ink  lor  the  aealt  P— The 
ink-atnnd  waa  near  Bollakey  Dess ;  he  dipt  hfa 
aeal  on  the  ciiahion,  and  sealed  the  bond.   . 

'  Did  he  bring  it  with  bim  ^^lIe  waa  a  shroft 
of  consequence^  possessed  of  a  sicca  ink-stand*: 
it  waa  ailver. 

Who  brought  it  into  the  room  P-^I  first  aaw 
it  near  Bollakey  Doaa. 

Waa  the  ink-stand  in  th6  room,  or  brought 
afterwards  P-*^Ballakey  Doaa  wetit  with  hia 
aewarry  hefiire  ua;  when  we  came  in,  we 
found  him  sitting,  with  hia  ink-atafid  before 
blm. 

WhitooBvseraetkm  passed  while  you  v^ere 
at  Maha  Rajah  Nnnclocomar'a  P— «l  hafe  al* 
ready  related. 

Did  1S6  more  pass  P — No. 

Wiia  there  eny  conveMatk>n  about  what  th^ 
aom  of  the  band  waa  for,  at  Maha  Rajah's  ?-^ 
There  waa  no  conversation  about  the  amount 
of  ibehoiid  al  Maha  ftajah'a. 
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.    Bo  ypa  reoiieinber  any  mcmioii  of  a  pre- 
mium to  be  ffiveo  ?— No. 

Do  you  remember  tbe  sum  ?•— I  do  nol. 
'    Did  you  beer  the  bond  reed  ?— The  writer 
lead  il»  out  1  did  not  uoderetaud ;  it  waa  read 
in  Persian :  how  ahoold  I  know  what  tbe  bond 
waa? 

How  do  you  know  the  aon?— I  did  not 
know  the  amount  of  the  bond :  I  heard  thai  it 
waa  within  50  and  aboTe  40,000  mpeea. 

When  did  you  hear  that?— It  waa  two  or 
Uiree  days  after  the  time. 

Did  Bollakey  Dosa  look  at  any  books  before 
he  ordered  the  bond  to  be  wrote?— I  did  not 
fee  him  examine  any  books  before  tbe  bond 
wu  exeeoted ;  when  I  came  he  was  sitting 
down,  and  I  did  not  see  hian.cxamuie  any 


flow  long  did  yon  come  after  htm?-— He 
went  in  his  palaiM|ain;  I  fblkiwed  him:  it 
mMt  be  half  a  gnrrce,  (11  minntea.) 

Did  yoo  find  the  ether  persons  yon  mea- 
tioned,  sitting  when  yoo  came  w  f — ^Fonr  of 
lis  came  together;  myself,  Mahomed  Com- 
ily  Choyton  Naut,  and  Shaik  Ear  Maho* 
Matheb  Roy,  Lotta  Demon,  Sing  Sil- 
labnt,  and  the  writer,  were  there  when  I 
eame  in. 

Had  the  writer  began  to  write  when  jou 
came  in } — ^After  we  had  sat  down,  the  writer 
hed[an  to  write. 

Jo  wbM  hiniguage  did  Bollakey  Doss  speak 
to  the  writer  ?— He  talked  b  Moors :  he  spoke 
Jffoors. 

Does  he  understand  Persian?— I  do  not 
know;  he tulked -Moors. 

Was  the  bond  read  in  Persian  ?— Yea. 
.    Was  it,  after  being  read  in  Peraian,  expkmed 
in  Moors  ? — No :   it  was  read  in  Persian,  and 
was  not  explained  io  Moors. 

Did  you  hear  Bollakey  Doss  give  any  direc- 
tion as  to  the  sum  ?— Bollakey  Dose  aaid  no^ 
thing  in  mv  presence  about  the  sum. 

Did  Boflakey  Doss,  any  time  before,  tell 
him  the  sum  f— God  knows  whether  he  told 
bim  before. 

You  say  yott  heard  BoUakey  Doss  give  di- 
eections  to  write  the  bond :  what  were  the  di- 
eeetioDs  ?— Ue  spoke  these  words :  Write  out 
a  bond  m  the  name  of  Maha  Rajah  Nundoco- 


Did  he  say  any  more  ?— No ;  he  spoke  no 


Did  Bollakey  Doss  say  •  a  bond,'  or  « the 
bond  r— He  said,  *  a  bond.' 

Did  he  say  any  thing  about  conaideration  ? 
-^When  I  went,  he  spoke  the  words  I  aaki, 
and  no  more. 

Do  you  know  thia  paper  ?  [Bond  produced.] 
-^This  seal  of  the  buddamee  (aknoiid,  oval> 
ahane,  is  Bollakey  Doss's. 

What  is  this  paper?—This  little  seal  U  Ma<* 

IdOlBOt 

Matheb 


botned  Commanrs. 

Can  you  awear  to  that  posttirdy  ?--" 
know  the  words:  the  Uigest  sepd  is 
"*"'s. 

ow  came  yoq  teka9ir  the  seal  of  Matheb 


.Boy 


Roy  ?-<i>I  hare  seen  his  seal  en  his  finger:  I 
saw  him  frcfuaatfy  at  Maha  Rsjafa  Nnndeeo- 
mar's  house. 

If  the  gentlemen  of  theedaulet  were  to  pur 
the  seal  of  Mahomed  Commeol  on  anotter 


paper,  shooM  yea  know  it  ?-«!  i 

Was  there  any  coorenatwn  of  jewds  at  the 
Maha  Rajah's  ?--No. 

Waa  there  any  at  Bollakey  Doos's  *— No. 

jThe  seal  of  Gommaul  O  Dien  Ally  Cawn^ 
before  produced  to  the  jury,  is  shewn  bim.] 

Do  yoo  know  whose  seal  thb  Is  ?— I  do  not. 

[Joseph  Satcheb,  clerk  to  Mr.  Jarret,  is 
called  to  prove  the  delivering  of  notice  to  Mo* 
bun  Persaud  to  produce  an  original  Nsgrre 
paper,  g?ven  to  him  by  Maha  Rsjah  Nundooo- 
mar,  when  he,  Gnngabissen,  and  Pndmohun 
Does,  were  io  the  Maha  Rajah's  house,  ttgned 
in  the  proper  hand-writing  of  Bollakey  fioas, 
and  to  produce  it  as  evidence  for  the  defendant^ 

Q*  to  Mohun  Fermud.  Have  yon  produced 
any  papers,  in  conseqnence  of  the  notice?— it. 
1  cannot  produce  It ;  1  have  produced  all  the 
papera  I  have :  I  have  no  paper  nnder  sudk 
description. 

IfoibinDoit  called. 

Do  yoo  know  Ctongahissen  ?-^I  do. 

Do  you  know  Mohun  Persaud  ?— Yes. 

Did  you  knowpedmohun  Doss? — I  did. 

Did  yoo  know  Bollakey  Doss  ?— I  did. 

Have  yoo  seen  bim  wrfte  ?— I  have. 

Are  you  acquainted  with  his  hand*writbg? 
—I  am. 

Do  TOO  remember  Maha  Rsjah  Nondoco- 
mar,  Oongabissen,  Podmobun  Doss,  and  Mo- 
hun Persaud,  in-  convenation  together  ?— -1  do; 
at  Maha  Rajah  Nundocoroar's  house.- 

Did  you,  upon  that  occasion,  see  sn^  plineri  ? 
—Pndmohun  Doss  said  to  Maha  Ri\|ah  Nnn- 
docomar.  Give  me  papers.  Maha  Rajah  hav- 
ing got  the  paiiera,  bid  me  copy  them :  I  ob- 
served to  Gnngabissen,  Mohun  Persaud,  and 
Podmobun  Doai,  that  Maha  Rsjah  had  bid  me 
copy  the  papers  ;  and  asked  them,  if  I  should 
do  It;  th^  all  anewered.  Write  them  out 
Having  wrote  them,  I  gave  them  to  Maha 
Rajah  Nundocomar:  Podmobun  Doos  took 
the  original,  and  the  copy  remained  there. 

What  did  Pudmohun  Doss  do  with  them  ?-*>' 
The  copy  i^wrote  remained  with  Maha  RajaK 
Nundocomar;  Uie original  romained  with  F^ 
mohun  Dosa. 

What  did  Podmohon  Dosa  do  with  the  pa- 
peri?— He  tool;  them  himself,  and  put  them  . 
up :  whether  he  carried  Ihem  out  of  the  hoosef 
1  know  not. 

Have  yoo  ever  seeo  the  papers  mo^T-^' 
Never." 

[A  peper  shewn  him :  a  copy  of  the  papee 
fraa  offered  to  be  given  in  evidence.] 

Court.  Von  have  traced  it  into  the  hao^  of 
Pttdmohon  Doss,  but  not  into  the  haoda  of 
Mohtm  Persaod.  This  is  not  soffideot  le  en-; 
title  you  logife  the  copy  i^mdMce^  i 
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[A  Nigne  pipar  is'iNrodoead.] 

If  that  8igi»tore  tbe  hand- writing  of  Bolla* 
iMy  I>o«  PHI  After  Icokui^  at  it  for  aome  tiane, 
abatriBfr  graat  diffienky  to  mako  it '  oat,  be 
•aid,]  If  1  aea  the  origiaal  paper  fifom  wbiefa  I 
eopied»  I  can  read  it 

Are  tbe  worda  at  tba  bottom  Bollakey  Doai'a 
liaod-wrttiiifj^?— fioliakej  I>oaa'a  oanae  ia  writ^ 
teBattbebottoon. 

Ja  that  of  hia  band-writinff?— There  were 
eoly  five  lettera  of  Bollakejr  I>oaa'a  name  on 
the  paper  I  copied.  I  cannot  tell  whether  thia 
18  bia  hand-wnti^:  I  do  not  know :  i  am  not 
hia  ^maatah.  £iaaen  Joan  Doia  koowa  BoU 
Mey  Doaa'a  hand' «vriting  and  Podmobun 
Doaa'a* 

Kmen  Jnan  Dtm  examined. 

Look  at  that  paper;  [T^agree paper  ahewn 
hhn.]  whoae  aigoature  ia  itP — Bollafcey  Doea*a 
aignatiire ;  it  ia  his  hand- writinflr;  the  body  ia 
the  hand- writing  of  Pudmohun  Doaa. 

Are  there  any  worda  wrote  by  Bollakey  Doaa 
beaidea  hia  name?— There  are. 

Mr.  Elliot  deli? ered  into  eoort  the  following 
TranahUe  of  Nagree  papera,  which  mark  £x- 
hibit  L. 

"  Maha  Ri^iab  Dehraje  Nondecomar  Gceoo, 
at  Calcatta,  with  oompiimenta,  written  from 
Chiaaom,  by  BolUkev  Doaa,  with  manv  obei* 
May  God  alwaya  grani  him  health. 


and  1  ahall  be  joyful.  J  myaelf  am  by  your 
lawoor  in  health  ;  you  hare  written  a  Paraiao 
letter,  which  baa  arrif  ad ;  hj  the  reading  of 
which  I  ha? e  been  rendered  joyful  and  eon* 
tented.  You  ba?e  written,  that  till  the  go?er- 
iior  ahali  come,  you  wish  ase  to  atay  at  Chui- 
sora.  Aceounta  are  recaif ed  that  the  go? er^ 
nor  will  shortly  arrire.  I  ha?e,  aecorcUng  to 
your  desire,  remained  here.  The  governor 
airiring,  aa  buaineaa  will  quickly  be  done,  you 
will  do :  I  have  hopea  in  you. 

**  Yon  will  hear  other  circuoMtanoea  arbera 
yoaare;  I  am  uojoatly  onpreaaed ;  you  are 
the  maater.    What  alae  ahall  1  write  ? 

*■  You  bare  written  about  DerruflBchond  ; 
theittfoce  he  and  I  acquittal  have  aettled,  whfeb 
you  know;  beaidea  thia,  nothing  reaneeting 
atate  ia  unknown  to  yon ;  accordingly  you 
liave  told,  and  what  you  aay  1  pajr  great  atMn- 
tioo.  The  Company'a  motiey  being  received, 
oul  of  it  rupeea  two  thousand,  out  of  that  aelf 
will  give.    I  am  not  diaobedieoi  to  your  ordera« 

**  At  thia  time  from  the  side  of  ezpences 
atoch  trouble  is ;  iharefore  rupees  five  hun« 
dred  yon  heatow  upon  me ;  then  1  will  give  it 
with  the  rest.  Businesa  quickly  will  be  done 
there  first  wilt  give.  Brother  Pudmohun  Doaa 
la  goiag;  you  will  be  acquaintad  with  other 
qfeomatancea  by  him ;  you  ar^  a  maater  of 
etery  thug.  At  thia  time  yon  have  conaidered 
every  thing ;  and  who,  except  youraelf,  will 
4oitr  What  otherrepreaentadoD  ahall  I  write P 
Tbcra  ia  no  more. 

M  Ja  the  year  1886.     In  Jente  the  S6th 

*•  ISignitQfe,  Bovuuuor  Doaa. 


'  <<  You  are  my  maater  ;  it  ia  ueoeasary  yoa 
aboold  make  enquiries  about  me  at  thb  time. 
The  cvcnmatance  above  written,  you  will  make 
yourself  acquainted  with.*' 

Mr.  JgWo<.  In  tranalating  the  Nagree  paper 
exhibit  L,  1  at  first  wrote,  ••  yourself;**  but  aa 
the  counsel  for  the  prisoner  deaiied  f  would 
hranslate  it  literall  v,  and  charged  me  not  to  de- 
viate in  the  amaliest  degree  from  the  worda 
and  idiom  of  the  original,  I  have  now  written 
'<  aelf,"  the  word  sigoif^ring  only  «*self."  The 
Hooashy  understands  it  aa  meaning  the  per* 
aon  to  whom  it  waa  written :  I  fear  the  tranala- 
tkm  will  acaroely  be  underatOod. 

June  12<A,  1775. 
Lutchmun^  Dosf  examined. 

Do  yoa  know  Mohun  Persand  f — 1  do. 

Did  yoa  know  Pudmohun  DoaaP— *Pad- 
mohun  Doss  was  my  elder  brother:  why 
should  not  I  know  him  ? 

IfoAtifi  Pentutd  examined. 

Ia  thia  your  band-writing?— It  ia. 

Ia  that  the  aignatnre  of  Pndmobon  Doaa  P^— 
One  of  tbe  aignaturea  is  mme :  1  oaanot  tell 
whoae  the  other  ia  exactly* 

Have  you  often  aeeu  him  write  P— I  have. 

Are  you  acquainted  with  hia  band-writing  P 
— I  have  many  panera  of  hia  writing. 

Do  ^ou  believe  thia  to  be  bui  P — It  ia  my  opn 
uion  it  is  not ;  if  you  will  order  me, )  will  bring 
another  paper  of  Pttdmobun  Doaa'j  hand- 
wnting^ 

£iicAaittii*  Don  examined. 
Do  yon  know  the  hand«writingof  yonr  bro- 
ther Pudmobon  Doaa  P— I  do. 
la  tbe  aiguatore  hk  writing  P— It  ia. 
Who  wrote  all  the  paperP— It  ia  aD  bia 
writing. 

[Name  paner  fixed  and  marked  esriiibit  M. 
oC  wbich  tbd  following  k  a  tranalate. 
Accomvrs. 
lit.      Ai. 
66,390    7    Anonatofabond. 


60,488    7    One 
10,9f0         One 


61,408    7 

4,91S         Batta  at  8  Ra. 
60,000         One  time  Duriiar  pad  other 

expenoea 
11,368    B    A  bond  oo  aeconnt  of  a  mort- 
gaged bouae 
S,559         Ready  caah  3300  Ra. 
596    3    OnaocoootofDeareamChaBd 
Ghee  Tawa  587  Ra. 


140,804    1 
3,000         Paid   by  Chitonanle  at  on# 
time,  1500 
1500 


145,804    1 


>  I    III' 
*  Soiaorig. 
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J^.    As* 
73,435 


Ii0,000 

10,000 

143,435 
3.869 
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TOlBliMMlk 

4     ^ttUs       dOeOQi     ilQOOO 
13435 

Kbui« 

Thr0e  DOtet   tO,000«    S0|600 

Kbut 
One  note  10,600 
■*    Tomutook. 
bond«  8 
Curr^ot  roptw  retnam  dtae 


Trial  qfMahM  Rtftih  Nimdoemar,         [084 
What  i^m  Mtkomni  €loiaiiwtil?^A  Mas- 


1451004     1 


(Signed) 


Momm  Pttsiiv». 
FtDiiMNiBM  Doss. 


Xiisen  Juan  Doas  examined. 

Hare  youseen  I^uduiohub  Doss  write f — 1 
have. 

Do  3r4ii  know  kia  blnd-ilvHtlnflr  ?-^I  de. 

LttDk  al  thilB  paper :  is  U  PudmokiiB  Deak's 
kMidvi&rUuig?— Itb. 

Joydeh  Cfwtpbee  examined. 

Court.  Are  yed  sure  you  aaw  Mahomed 
Commaul  carried  oiU  of  Maba  Rajah  Nnndoco* 
mair'tf  houie  to  ^  barietl  T^A.  I  heard  it  with 
my  ewtf  ears  that  Mahomed  Condmaiil  iraa 
dead,  and  saw  them  carry inj^  him  otit  to  b6 
baried. 

Are  Dflt  the  coatoma  of  burytag  NnasoYMen 
and  Oentoai  Ter;^  difl^Hent  f-^Tbey  Are  i  I  xAi6 
aaa  «  R^amiti  tviH  not  ^  near  a  MuMilman 
fbatiidead. 

How  do  tbey  earry  out  a  Btamin  ?— Wh^ 
a  Bramin  dies,  tbey  either  pat  him  ^b  a  cot', 
or  sticks  laid  iik  the  fornA  of  a  eat :  tftiey  pat  a 
dolh  o?er  his  bod^,  end  He  is  caitied  eul  bn 
the  shoulders  of  eight  or  tea  fltaeit. 

Is  there  any  thing  else  particolar  in  tha  bb- 
rill  of  a  BrasDin  ?--WheB  a  Bramin  diea^  411 
his  relations  and  friends,  and  all  the  other  )ier* 
sfltfa  of*  the  vWaffe>  go  to  him :  be  ia  earned  4n 
the  sboulilers  or  eight  onen,  and  about  twenty 
other  people  go  with  htm :  they  carry  him  to 
the  river  side,  and  place  him  on  lirodd,  Mich 
bis  son,  if  be  has  any^  sets  iire  to. 

Are  there  any  other  pihrticular  marks  te  dis- 
tinguish the  burial  of  a  Bramin  ?^TM«  are 
particulars  in  their  dreaa  aooording  to  their 
rank :  if  a  rich  man,  he  may  have  very  va- 
luable cloths :  a  poor  man  would  have  a  Olbth 
from  five  to  ten  rup^oi  ovaritis  shoulders.' 

Ia  Ih'tro  any  thing  particdur  in  the  ibrn  of 
the  dreas  of  those  wko  attend  them  ?— They 
wear  Ifaeir  dooty,  and  Ihrow  «  clotb  Ofor  their 
shoulders. 

yVhat  is  thahr  dooty  f^The  clotb  which 
common  sircars -lie  fotud  theif  loiao. 

Are  therO  anv  more  |)arti0illarities  attending 
their  burial  ?— No. 

Uk  what  manuer  do  they  carry  out  ft^  Miis- 
sohnan  to  be  buridd?-^He  wears  Ma  own 
cloths :  when  they  carry  «  rich  man,  a  fine 
dress  is  worn:  the  di«S8  of  a  poor  man  m  not 
more  than  two  rupees. 

Are  tbey  always  carried  on  a  cOtf-^They 
til  raw  e  cloth  ovei  ^na  body  *  i  ud  not  know 
exactly  the  mianoer^ 


What  clotba  tmd  U  wbca  bO  Wi 
out  ?^They  throw  the  damO  dotk  over  o  Moa^ 
auhaaan  aa  over  a  Braana. 

Were  you  to  see  a  man  oarritd  out  to  bo 
bOried,  attended  by  HussoinoB,  should  yoa 
know  wbotbor  ho  Was  a  Bramin  or  a  Moamil^ 
man  ? — I  saw  from  far  be  waa  a  Mosaulasaii  f 
1  shauM  khow  by  Bramina  being  #ith  bioa,  if 
ho  waa  a  Bmiitiii,  and  becatase  the  Qootoo  io 
about  tie  seek  of  a  Bramin. 

rCltieation  repeated.]  I  ohottid  koanv  it  wai 
a  iiltiaaoliiiatt,  becaase  the  Jammo  ia  tied  Ml 
tke  right  side. 

Do  yoa  mean  the  Jamma  of  the  deceaaed,  4t 
of  bis  attendanta  P^l  mean  of  tbe  poople. 

Were  you  to  see  Mussulmeo  attending  a 
corpse,  should  you  tuow  it  to  be  a  Mussulman  T 
— ^^1  should  conceive  it  to  be  a  Musauiman 
certainly. 

What  persons  were  attendibg  the  body  of 
Mahomed  Commaul?— I  saw. that  tbey  took 
away  the  body  ;  I  do  not  Imow  who  attended 
him. 

Yoa  84y  yoo  know  Maailbloien  ftom  Bhi- 
mins  at  a  great  distance :  were  the  peraObs  at- 
tendisig  Maliomisd  Conimaol's  dprpfefe,  Mhssal- 
moD  ur  Bramina  f-rM«M8olraen'. 

Do  you  mfJODwheit  yo«  first  aaW  ibo  body 
cahnedoot?^!  meao  wheo  1  fkotaaw  the  body 
carried  outi 

Waro  yoa  aom  th^  were  Mufianlmen  f •--I 
OBO  spMk  wftioeftaRJly. 

if,  ab  BDon  at  you  saw  the  bbdy  come  oal» 
yoa  saw  it  wos  aitendod  by  Mosaobiien,  hoar 
came  yoo  to  asir  wtietfter  it  was  a  Bramio  or  a 
Miiaaolmad  ^•*l  i»ver  asked  wbttlwr  it  waa  i' 
Bramin  €fr  a  Mossolihao. 

Was  it  because  ^  koew  him  to  tw  •  Mm* 
svknao  that  you  did  not  aak  Ike  qimatioiiP — I 
did  not  ask :  1  heani  Mahomed  Cwaitoaol  wm 
dead)  and  I  aaw  Mosaaknon  aUeadhi^  the 
body. 

Did  yoa  hear,  at  that  times  or  belblro^  thol 
fare  waa  dead  NM  keard  katfbre. , 

What  was  the  name  of  the  caita  .*-^M«kotte< ' 
Comaaaak    - 

Ate  yo«  very  iuref^-Y««.  ' 

Are  yon  siifia  ho  liad  not  ••  AIN'^  to  Ma 
name  ?— Ho  w^at  by  the  oaiDie  of  MahoBsni 
ComaMwd:  loeverknardof  aoyoHief  oamolie 
bad. 

[Mr.   EUiot  iaf«rma  the  Goort,  Ibai  the  - 
ward  *  Obdaho'  on  the  aeal  ie  no  |IOit  of  IfeO^ 
name,  bat  meaoa  «<  the  ahave  of  €M.^'] 

Chorion  J^aut  examioed.       , 

IMdyeukhowBoMokeyftattr^Diyi    ' 
Did  yott  ever  Icoow  Ballaki^  Bem  caieMto- 
any  bond  to  tfahft'  lla^Ah  Nitido^MMl^l^l 


5K 


Did  yoi  nee  4tflm  oxeMMo  aoy  booH  N^I  ih# 
tyaelf,  and  heard  it. 
Vho  #itoeaatd  tke  beMl  ytm  mw  MWtOy 


myaelf,  and  heard  it. 

le beMl  yo« nwi 
Doas  execute  f-*-Mahomcd  Conaoiilr! 
aadMHtfadk'aay. 
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,  Did  yon  M  HMm  irittiM  it  r«^Y«i»  1  did 
irHb  my  ow«  isyes. 

irtat  Wm  tlie  aiAMRft  of  th«  bmd  P-«Ab«re 
40y  Md  «fitliiD  6(H0<M>  nipves. 

Where  is  the  Mahomed  Comm«iil  yea  mw 
iHlMMi  the  bondN^-Hfe  hoiiee  wae  at  Mua- 
devad ;  when  he  witnessed  the  band  be  slaid 
here  aeme  titties  atfd  aflerwavds  we«t  hooaei 

Where  ia  he  m^  f-^He  is  notr  dead. 

]M  any  other  {lendii  wkness  the  bond  P— 
No  other  thah  MahomM  Cotomml,  Malhdb 
Jk»y  and  Seilflbilt. 

Do  veil  kAow  oM  Ceaamaat  O^Dicd  Cawn  f 
—Yea. 

la  he  the  aame  persdft  that  wfttiesasd  the 
hood P— No;  this  is  C^mmaol  0*Di«D$  tlMt 
was  MafeOfked  CcMilialtl. 

]>oyod  know  that  pap^rP  [fiJhibkM.]  Yw. 

Wh«t  is  it  P— ^Ad  aciioaAt. 

Can  yon  fvad  it  P*--^ Ves. 

CVwff.  Head  part  of  it.  [He  did  so.] 

Were  yon  present  when  the  ao€6unt  waa 
iatiM?.*-Yes. 

Who  else  was  present  p.-«I  was  present,  and 
Joydeb  Ghowbee,  and  Pnasudrien  Goopioo. 

Who  else  was  prMsnt  ? — Mehodr  else. 

Who  was  in  the  r«»om  at  the  time,  beaidea 
Joydeb  €tiowbee,  and  Paasudden  OooptaoP— 
Mehon  Pervaod,  Giingfabiaaen,  and  Pudmotran 
Dees. 

Are  you  sure  nobody  else  wnb  presantP-- 
Maha  rajah  Nnndocemaf  was  alsa  there. 

Waa  the  Nai^rpe  wHtin^f  ^ote  ih  yDor  fie- 
lenceP-^The  signatures  at  Ih^  b(4mNn  wate 
ilHvte  in  my  ftesence. 

Whose  wrHihe  are  the  srifiMLtAresP-^Mdlvoli 
Persaud's  and  P^dmohim  iJoaa'^. 

Where  #as  Ibis  aceotiAt  sl^ed/-^-At  Mdba 
Bajah  NuDtiocomar'ii  h«mse* 

WhereP^-ln  OaJenita. 

Were  you  at  Maha  Rajah  Nnndecomar'a 
house  before  the  parties  eame  there  P-^-Yet. 

Were  yoti  preseut  when  they  eame  P<~«> 
Yes.  On  one  ihiy.  the  thvee  pemoaw  befbre- 
mehlioiied  m\M  the  adeMAt  in  consersarian  t 
on  aaoih¥r  dav,  t#o  oT  tbevn  only  ware  at  th« 
houxe  of  Nundocomar,  and  siffnea  the  aooOOht. 

Were  there  any  Company's  haoda  at  either 
of  thbae  times  prodiieed  Uy  Qoafabiflieni  Pnd- 
mohon  Doss,  aAd  lHohun  Persaud  P-^Yes. 

What  became  of  Hiem  P«*«I\wiiiioliawi  Deaa 
gntpe  d|pbt  bMidii  t^  G^nfsMaahni  and  6«oga- 
Uhnen  gat«  them  f«  Maha  Rajah. 

Cokrt.  Teti  trMftpiiasedeii  th»ai3tealoii.-«> 
Upon  GungsMiseitM  {<t^  the  boada  la  9Min 
Kigah,  fif aht  Hajtakh  said,  Ytvn  gife  me  these 
llMa  te  payment.  M«ha  AajSh  told  titan* 
gtkmttk  to  iodbMK  the  band9.taiid  ftnili^ 
iMrk  Rajah  NMfdodMiar  ««d'  Xa  iBtregu* 
UMata,  Afe  you  adtMM  i^b  tM«  aMMiilP 
upon  which  Gungabissen  replied,  If  any 
IMy  irhcMM  tall  io»  to  M*  adniMM  about 
Ihib  AecKMmt,  I  Wift  aay*,  Afahii  Rajift  *baa 
iiblhilitftoA>wUhS#.  flMlr^viigaMMlMitook 
nil  liitf  th  h^h<f##ert)ftle  t»  kje Ihther,  Imfasr, 
ntntoothdr,  or  imy^flMMsr  fMMi,  if  ihb^lAioilld 
iBoqaire  abont  the  accoont:  upon  ifMt^  Oiglft 


arete  delivered  to  Maha  R^b  Nnnddco- 
mar,  and  he  kept  then:  GadgabiaBen  aidd  it 
was  late,  he  woold  iadotso  the  hoods  hi  tho 
morAing  :  aAer  tbey  were  g^one,  Maba  Rajah 
Naadacaasar  daaii^  me  to  conte  to  bioi  early 
in  the  moruinip ,  and  take  the  bonda  to  Ouoga- 
bissen  to  sat  them  f ndovsad.  Next  momimc  I 
went  to  Maha  Rajah  NondooonMir's,  and  took 
the  bonds  with  me  to  Mobon  Persaod*a  bonae, 
where  1  saw  Gnaipdiiasen,  Pudmohm  Doss, 
and  Mobun  Persand :  1  said  to  them,  Indorie 
the  bonda;  ao  trhioh  Gungabissen  sent  for 
Rissea  Joan  Does ;  when  be  came  an  iodorao^ 
ment  waa  wrote,  written  by  Kiasea  Joan  Dear, 
and  GuDgabiasen  signed  it  and  delivered  theaa 
to  met  Ithen  took  them  away,  and  delivered 
then  la  Haba  Raiah  Noodooooaar. 

Croti' BjtamiiuUian,  ' 

Who  are  yon  P— Choyton  Naat. 
.What  is  your  buainaasP— i  am  aSbrolT  of 
the  Banyaa  eaat. 

How  long  have  yon  been  In  Cakutla  P-*- 
About  fifteOa  ytara. 

Where  did  yon  eome  ftomP-^l  had  a  koiMa  < 
at  Mosadavad  $  1  have  ono  io  Gahmtaa. 

Have  yon  always  rasidBd  ia  GaloottaP^I 
halve  been  to  my  own  bouao,  and  Oobm  book 
again. 

How  often  P«~Tliroe  or  foar  timea. 

How  kmg  knva  yon  stayed  at  a  time  at  little 
adavad  .^-^SwaatiaMs  oao,  aomatiman  two^  and 
iomatimea  fomr  mentha. 

Yoo  kaair  BollakM  Doaa  s  had  yon  any  ba« 
iioeas  with  biki  P— I  had  do  oanneetbua^n  bii«> 
sineai  with  him  c  I  waa  weH  ncqtiaioted  wHk- 
him  (  fienakey  Doaa  bad  a  hoaaa  at  Mntada- 
vifd,  near  mine. 

Whan  did  fiollbkay  Daaa  diaP*--Ako0t  els 
yearn,  hiiaro  (^  iam. 

Ho#  long  had  ko  lived  in  Caleatta  haAra 
that  P^He  eame  to Galaaaia  hi  1 179. 

Where  did  he  livo  in  Cak)OttaP<..*Ia  Haa* 
rayiMill'a  honsa  in  the  Bnrfah  Rimar,  when  be 
first  kiflved  t  bo  alterwairda  lifved  ia  aoveral 
other  boaaea. 

How  long  did  he  live  in  that  bonaa  P-«*^I  ho^ 
Move,  two  of  three  montha  ;  I  cannot  tell  Ibf 


Do  yon  kaow  what  hiiaiso  be  aflarvrnwH 
went  toP-^To  Boggy  Gooty^s  hoaaa,  to  tho 
eaatward  of  Moh^a  Persaud^  bonsein  tho  Bar* 
fab  Bwaaf  i  after  leaving  that  kaua^,  ko  livod 
hi  MolMxa  Peraaud^  bouaoi  with  him. 

Yea  si^y  tam  wafo  preset  at  the  aattlemenf 
ofatoaantabetweeiinaba  Rajah  aad  MkJtay 
Doia }  al  the  tlMo  ar  Ike  first  adJoainMnt  wara 
any  looha  or  «aiioant»  piodoeed  N-*I  aaw  no 
aeeotiata  iMoglit.  " 

If  eHi  thor#  aay  ike  aeoftnd  tkaoP-^Nhfr  that 
laaw.-    '  •  i         I 

>  Wefo  ytm  )»MaMiike>whMife  ikacP^I  am-. 

WMftwM  tkolklllnoa  Mtll!^^^,M»  r.i: 
[Thia  agteoh  wHh  Ikeaoebudt  pMhi«ed.l 

Waa  the  oalaaice  stmok  tws  nfat  Of  nkosctMnu 
IMaef-^Wtion  the  said  konda  il«ve  ^Utora^ia 
M«ka  B4«k^  HMO  iio  Maaoc  i^aa  akraakt 
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mMd,  ud  he  atiil  to  IBcillifcpt,  ^  Bo  y^  so 
«looff  witb  bim,  aod  both  ot'  yon  delifor  tht 
bono  to  M«ha  R««h  Nondtooomw.''  Hafing 
token  the  bond,  tbey  both  wont  oiroyy  and  1 
went  to  my  own  booee. 

Do  yon  undenUod  Penira?-*!  cafi  neilhei? 
rend  nor  write  it. 

Wero  yon  noqnainted  with  Sietebnt?— I 
waf :  he  WM  Vahed  of  BoUakey  Dom. 

How  loDg^?— He  came  aton^  with  Bollafcey 
I>oai:  from  that  time  I  knew  btm. 

Where  is  SielabotnowP — I  don't  know  where 
he  ie:  1  beard  be  went  with  Mohnn  Pemnd 
to  Jaggemaut,  and  that  upon  return  he  died.    . 

What  sort  of  a  man  was  he  ?-r-Mot  a  very 
whitish  man,  nor  a  very  old  man.  > 

Were  yon  aequainted  with  Mahomed  Com- 
manl  ?— I  need  to  go  to  Muxadabad  :  he  was 
at  that  time  the  servant  of  the  KeUagaWy  or 
father  of  Maha  Rajah  Nondocomar. 

In  what  capacity  did  he  serve  him  ?i— A  Mns- 
sabeb.    [Companion.] 

How  long  ago  is  that  ?— Formerly ;  I  don't 
know  how  E^g  ago. 

Did  yon  know  him  in  Calcutta?— I  did;, 
when  Maha  Rajah's  father  died,  he  came  to 
Maha  Rajah's  in  Calcntla. 

When  did  that  happen  ?— I  do  not  recollect.  \ 

Wben  did  he  come  to  Calcutta  ?— I  do  not 
remember  the  express  period ;  It  was  in  the 
Bennl  year  ins. 

Was  ne  a  very  black  man  ?— Not  very  black. 

•Waa  he  UU  or  short?— Of  a  middling 
height,  neutber  very  tall  nor  very  short 

Of  what  age  was  he?— Within  35,  tha  is 
IdMMit  Sa,  or  34,  wben  he  arrived  af  Calcutta. 

Where  is  he  now  ?— He  died  in  CakaCta. 

In  what  boose?—!  do  not  know,  I  heard 
that  he  died  in  Calcutta. 

How  long  ago  ?— it  might  be  five  or  aix 
years  ago^ 

DoTOtt  remember Matheb Roy?— I  did  not. 
know  him. 

Are  you  a  servant  of  the  Maha  IU|ab  ?— I* 
was  formerly  a  servant  of  the  Maha  Riyah ;  I 
am  not  now,  he  is  out  of  employment  i  I  a«i 
yet  in  bopep. 

What  are  your  hopes  ?^Tbat  I  shall  obtain 
some  employment  \  I  waa  once  the  Nabob's 
Hussanchee,  [caahkeeper].  I  waa  likewian 
the  Maha  R^iab's  Hussanchee. 

What  reaaon  have  you  to  hope  for  nn  ^m* 
ployment? — I  have  no  reason.  Maha  Rajah. 
IS  a  great  aun,  a  man  of  oonaequenco  ;  I  am 
in  hopea  be  may  get  me  employment 

How  long  mtve  you  bad  those  hopes?— « 
From  the  time  the  Maha  Ri^ah  has  been  out 
of  employaaent ;  I  have  gone  evm  two  or 
throedqra  to  his  house:  heaays,  Verywnlly 
when  1  am  in  employment  I  will  get  somethiaK' 
for  yon. 

,  Where  waa  Matheb  Roy  born,  and  what  in 
his  emph»yment?— Malheb  Roy's  waa  not  in 
the  district  of  Bnvdwan.  I  do  not  know  v^Mt 
hie  onpbyment  was:  he  used  to  come eaen 
in  two  oc  thne  days  to  Maha  Ritfah  NuadiW 


.    WhowrotetheBengalwritittgonthalpnpcr? 
V— Poorsndden  Gooptoo. 

Who  is  that  man  ?— He  was  m  writer  to  the 
iMaha  Rajah. 

When  did  he  write  the  Bengal  aoosattt?r- 
Tbree  or^bur  days  after. 
.    Where  is  tbe  man  ?— In  Calcutta. 
.    Who  wrote  tbe  Nagree  writing  on  the  paper  ? 
r*-Pudmohon  Dose. 

■  Can  yod  read  both  Bengal  and  Nagree?— 
J^o. 

Did  you  see  Pudmobun  Doss  write  it  ?-^I 
did. 

What  sort  of  a  man  is  Pudmobun  Gooptoo  ? 
»— A  thin  maO)  of  a  yellow  colour. 

You  say  Kissen  Jnan  Doss  indorsed  some 
bonds  :  Do  yon  know  what  bonds ?-~>The  Com« 
paoy's  bon<». 

Were  any  body  else  present? — Nobody  else 
was  present 

.    Yon  sav  you  were  present  at  exeeoting  a 
bond  by  BoUakey  Dots:    waa  ft  in  his  own 
house,  or  where?— It  was  in  Hndjeerymull's 
boose,  then  inhabited  by  BoUakey  Doss. 
'    How  came  yon  there  ?— Shack  eer  Maho- 
med, Mahomed  Comaul,  and  JoydebChowbee 
and  I  were  present  at  Maba  Ri^ah's;  aflerwnrds 
BoUakev  Doss  came  in,  and  went  to  Maha  Ra* 
jab.     Maba  Rtjah  demanded  from  BoUakey 
Does  the  payment  of  his  money;   Bollakey 
Dom  answered.  **  I  have  at  present  no  monej^,  1 
jeannot  nay  it,  I  will  write  oat  a  bond."    Maha 
Rajah  Nondocomar  said,  <*  Veryl  well,  write 
Attt  a  bond,  i&x  your  seal  to  it,  and  having  got 
JtwiMMssed,  send  it  to  roe."    Bollakey  Doss 
tbeoj  said,   '*  Give  me  Mahoaned  CommanI, 
that  he  may  go  witb  me,l  will  givethe  bond  to 
Mahomed  Comaul,  and  one  of  my  own  ser- 
vants, and  iend  it  to  you."     Bollak^  Dom 
having  got  dismission  from  Maha  Rmah  Nun- 
dooomar,  went  ^wn  stairs  with  Mahomed 
CommanI  c   I  likewise  got  dismission,  and  I, 
Joydeb  Chowbee,  and  Shaik  eer  Mahomed, 
went  down  atairs  together.    Mahomed  Com* 
manl  and  BolUkey  Doss  were  standing  there. 
Bollakey  Doss  having  got  into  his  pauinkeen, 
went  to  bis  own  house ;  and  we  four  men,  half 
n  ITurrce  afterwards,  went  after  him.   Bollakey 
Don  was  before  that  sitting  in  bis  own  bouse ; 
jwn  went  to  him,  and  sat  down  by  him»    Pour 
other  peofde  were  tbere ;  Matbeb  Roy,  Seiila- 
but,  the  writer,  and  Diman  Sing.    Bollakey 
Dosasaid  to  the  writer,  "  Writeontabond  in 
the  name  of  Maha  Raiah«Nundooomar."    He 
wrote  it  in  Persian.    Having  wrote  it,  Bolta- 
key  Does  said,  ••  Read  it."    Tbe  writer  having 
.read  it,  he  Bollafcey  Does  beard  it    Bollakey 
Ooas  said  it  was  good.    Mahomed  CommanI 
aaid  it  is  good.    Bollakey  Does  had  a  ring  upon 
hit  finger :  he  tmdt  it  off,  and  sealed  it  with  his 
own  hand:   he  then  aaid  to 'Mahomed  Com* 
mapl.  Do  yoaaffixTonraealasawitaesB:  he 
Ihen  said  to  Matheb  Roy, «« Do  yon  fix  the  aeai 
of  testimony  to  it :"  he  then  said  to  Seilhibot, 
**  ^?  V^7^^  testUBony  to  this:"  he  wrote; 
Mdbotb  of  them  sealed.    Bolhdtey  Dom  put 
Ihe  \mi  into  the  bands  of  MlJioifd  Com* 
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Hmd  he  mneli  mpect  fbewn  him  it  Maha 
BmH  Noiulocoroar'fl  bouae  ?— Not  mueh. 

•  bid  Matbeb  Roy  understaDd  Persian  P — 1 
don't  know  whether  he  read  PeriiaD  or  not ;  he 
liad  a  Permao  nog  upon  his  ftoger. 

What  sort  of  a  seal  was  Matbeb  Koy's?^ 
Neither  f ery  large,  nor  small ;  a  fbur-oornered 
•ea). 

Did  you  ever  see  him  write  t^ersian?— I 
never  saw  him. 

Did  Mahomed  ComanI  underrtand  Persian  ? 
<^I  do  not  know.  He  had  also  a  Persian  seal 
oo  bis  finger. 

'  What  Bbape  was  it?— It  was  also  a  fbor-cor- 
nered  seal,  bat  smaller  than  the  other. 

•  Did  BoRakey  Doss  wear  a  seal  open  his  fin- 
ger?—He  had  one. 

or  what  shape  was  it?— A  Budelamie  seal. 

Of  what  size  ?— Neither  rery  large,  nor  ? ery 
small. 

Do  yea  know  the  sum  of  tb^  bond  yoa  saw 
execoted  ?^It  wu  abore  40  and  ander  50,000 
rupees* 

How  doyoo  know  that?— When  the  bond 
was  read*  b^ore  Bollakey  Doss,  in  the  hoiise 
of  Bollakey  Doss,  I  asked  Bollakey  Doss,  as  I 
did  not  understand  Persian,  what  was  the 
amoant :  he  told  me  between  40  and  50,000 
re  pees. 

Was  It  mentioned  in  the  house  of  Bollakey 
Dots,  at  the  time  of  execntiflg  the  bond,  that  it 
was  for  that  som  ?^-I  cannot  say,  1  do  not  re- 
member well ;  it  wis  between  40  and  50,000 
rapees. 

Was  it  mentioned  at  that  time  ?— I  do  not  re- 
member, I  don't  know. 

How  eome  you  then  to  know  it?— Bollakoy 
Does  ordered  the  writer  to  read  it ;  1  heard  It, 
and  remember  that. 

Dkl  the  writer  read  the  whole  bond?— He 
did  from  beginning^  end.  • 

Was  it  only  from  hearing  it  read,  that  you 
knew  the  amount?-^!  knew  it  from  no  other 
reason ;  1  heard  of  the  bond  at  Maha  Rajah's 
before. 
^  Did  you  hear  the  sum  at  that  time  ?«-*No. 

In  wiiat  language  was  it  read  ?— In  Persian. 

Was  it  read  more  than  once  ?— 1  remember 
Ao  more  than  onoe. 

Was  it  read  in  any  other  language? — 1  do 
not  remember  that  it  was. 

What  is  PMian  for  IbrtY  thousand  ?•— How 
•Imuld  I  say?  1  do  not  understand  Persian. 

If  you  did  not  understand  Persian,  and  only 
knew  the  aom  of  the  bond  from  its  being  read 
in  PersiaB,  then  bow  can  you  tell  the  amouut 
•f  the  bond?— Yoa  bare  sworn  me  upon  the 
vater  of  the  Ganges :  how  can  1  tell  more  than 
I  remember? 

'  The  Court,  desirono  of  eladdatingererr  part 
of  this  witneas's  eridence,  asked  Mr.  EIHot,  if 
lie  was  certain  that  tbe  witness  understood  him. 
Mr*  BHiol  answered,  «<  The  witness  seems  to 
noderstand  what  I  hare  said  perfectly  well ;  he 
understands  Moors  as  well  as  any  person  I 
httfe  examined  here  in  that  language."  N.%. 
Tli#naB4iad  desbred  te  be  ennuoti  m  Bengal^ 


alleging  that  he  did  not  understand  Moor* 
well. 

Messieurs  Elliot^  Jackumf  and  Jebb,  «woni« 

Mr.  Eliiot.  The  roan  seems  to  understand 
what  I  said  perfectly  well.  I  bare  no  doubt  of 
bis  understanding  ikie :  be  seems  to  me  to  un* ' 
derstand  Moors  as  well  as  any  man  I  hare  exa- 
mined, and  speaks  it  more  grammatically  than 
common  Bengalers  do :  I  am  sure  he  under-' 
stood  tbe  questions  I  asked  respecting  the  sum. 

Mr.  Jaekmn.  When  Mr.  Elliot  began  to* 
examine  this  witne«,  he  desired  me  to  gire 
particnkr  attention,  during  the  examination,  to 
the  evidence  he  gave  with  regard  to  tbe  pre* - 
ciseness  of  the  interpretation.  I  did  ao,  and 
ooDftrm  what  Mr.  Elliot  has  aaid  in  every  par-  > 
ticolar. 

Mr.  JeM.  The  witness  perfectly  understood 
Mr.  Ellkit;  he  understanda  Moors  perfect)^. 

'  Mr.  Wutont  one  of  tbe  jurv,  well  ooofersanfr 
in  tbe  language,  being  asked  whether  hei 
thought  tbe  witness  unoerstood  Mr.  Elliott  an- 
swered, he  certainly  underst^  him,  benii-^ 
derstanda  Moon  perfectly  weU»  and  speaka  i|. 
better  than  he  doea  Bengally. 

Mr.  Jthk  interpreted  to  him,  in  Bengally,  all 
the  questions  that  had  been  pot  to  him  in 
Moors,  respecting  the  sum  of  the  bond,  to  which' 
he  answered, 

A,  When  the  bond  was  read  in  Pershm  by 
Bollakey  Don,  as  I  did  not  understand  PeraiaBy' 
I  asked  the  amount  of  the  bond,  and  Bollakey 
Doss  told  me  it  was  more  than  40,000  and  under 
50,000  rupees. 

'  Did  Bollakejr  Doss  do  any  thing  more  thaa* 
put  his  seal  to  it  ? — ^No. 

Did  tbe  ethers  ?— Both  the  witnesses,  whose* 
seals  are  there,  wrote  something  over  their 
sesls. 

Do  you  know  what  they  wrete.^— No. 

Did  they  write  much  ?— No. 

Have  you  Bollakey  Deal's  seal?— -No:  tbe 
papers  sealed  were  in  tbe  possession  of  Pud- ' 
mohuo  Doss. 

Did  Maha  Rigah  readily  agree  t6  Uke  the 
bond?— He  did. 

Was  he  asked  more  than,  once  to  take  it  ?— 
Maha  Rajah  premed  him  to  give  money ;  he 
said,  he  could  not  give  money,  but  tliat  )ie 
would  give  a  bond. 

Did  Maha  Rajah,  without  repetltiOD,  or 
pressing,  agree  to  take  it  ?^He  did. 

Did  Boltakey  Doss  put  his  hands  together^ 
in  a  supplicating  posture  ? — He  put  his  hsnds 
thus,  (joining  Uiem],  and  said,  1  cannot  pay, 
money,  take  my  bond ;  and  be  agreed  to  it. 

In  what  room  of  Bollakey  Doss's  was  the 
bond  executed  ? — In  the  room  where  be  sits ;  a ' 
long  room/ 

Who  produced  the  ink ?-<-Bol}akey  Doss' 
went  half  a  gurry  before:  when  we  came,  a^ 
l^cca  dewat  was  by  him ;  nobody  went  for  It. 

What  aort  of  an  ink-stand  ?— A  silver  oeta-  '■ 
gon  Sicca  dewat;  itwaa  neitlicr' targe  nor 
small. 
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Do  yofi  r6iD6mb?r  Bo1U«y  Pow'f  letl?-*- 
]f  I  was  to  see  it,  I  should  know  it.  . 

Should  jou  know  the  iinprt'wioD  f — I  should. 

(^ooki  you  know  the  impression  of  Maho- 
me4  Commaiil's,  if  you  saw  itP— I  sbootd. 

Should  you  know  th^  of  Matbsb  Boy  ?-*l 
sbould. 

9y  what  means  i^hould  you  know  Bollakey 
Doia's  aaai  ?— 1  took  particular  uotioa  of  it«  at 
that  time,  and  should  know  it. 

Should  you  kpow  it  upon  any  paper  P— >Not 
^§o^  any  other  paper ;  upon  the  bond  1  should. 

Wkep  the  Nohurjr  read  the  Persian  bond, 
ip«s  BoUakey  attenti? e  ? — He  liateoed  with  at- 
t^oq. 

When  be  sf  id,  Very  well,  did  bf  appear  a»- 
tii^M  ?-^Ue  aeeoiedi  1  tbougbl,  yiitmd  «ad 
oontented. 

What  wMtbe  aise  of  the  bpodP^I  have 
taken  an  oath ;  I  cannot  apeak  witfi  certainty : 
i^  Twas  to  see  the  bond,  1  should  know  jt. 

Do  not  you  recollect  the  size  ? — I  do  not ;  I 
Jkfti^e  taken  an  oatb. 

How  come  yon  to  remember  that  one  of  the 
■etis  was  smaller  than  the  other?'— With  my 
own  eyni  ff  saw  that  the  seal  of  Mahome«l 
Commanl  was  smaller  than  that  of  Matbeb 
lUy. 

Dj4  yon  not  s«e  the  bond  witb  your  own 
^j^f — ]  9IIW  the  bond^  1  saw  also  Ibeaeah 

What  waa  the  size  of  it  ? — How  can  I  re- 
mnnibar  ?  it  honii  m»y  be  ]argo»  or  it  may  be 
findl. 

[A  bond  ibewn  bioi.] 

IslMsUF'^No. 

Was  it  larger  or  smaller  than  tbttf^fSbeir 
i|ko  the  bond,  and  I  aball  be  able  to  tell. 

How  can  you  know  thai  bond  from  another 
by  ibo  impression  of  the  seal,  if  you  do  not 
kpow  tboae  seals  upon  another  paper  ?T-Tbere 
is  Sielabnt's  hand-writing,  and  two  seals  be* 
■idea  Bollakey  0eas'9t  by  these  pnarka  I 
know  it. 

[An  inproiiian  shewn  bim  of  Motheb  Roy's 

Do  you  know  this? — I  do  know  it 
jTAn  impression  of  the  ienl  of  £)oinmau1 
Ol>ien  shewn  him.] 
Bo  you  kAow  ibis  f-*I  do  wi  know  it. . 

LollauDonuin  Sing  sworn. 

Did  you  know  Bollakey  Deaaf^I  did. 

Did  yon  ei er  know  Bollakey  Dess  execute 
mny  bondP-^Bow  cen  I  Jknow  epy  thing  ol' 
focauurno^? 

[QneMion  repented,  ]'*-Xbia  I  bate  seen. 

[anestion  eg»injrepe«ited.]^Yeay  I  did  eee 
him  ope  time. 

Do  you  ueoMeet  ai  what  time  you  saw  him 
ej^iHe  a  heed  t^l  do  not  nomember  the  date. 

Do  you  mean  \he  particular  day  or  .particular 
tMiieP-^t  is  ten  yeataago.:  how  abould  lee- 
q^mberthelamer 

In  whose  neoM,  or  for  w^hwi,  wae  the  bond 
yoo  aaw  eateouted?«^|ji  my  pvaeiH»  he  wiote 
a  bond  ia  tboMie  ^  Moke  lii^b  Nnodo- 


Tfjal  ofMaka  Rajak  Nwndoamar^ 

Did  yott  aee  him  execute  |4?— I  did  with 
my  oirn  eyes. 

Were  there  any  witneMM  to  the  bond  jFoa 
saw  ejL^'ttted  ? — ^Tbere  were. 

Who  were  they  P-^One  Mab4yned  Ceie«tQl| 
one  Mali»eb  Roy,  and  St'ilabut. 

Did  you  set*  them  wituess  it.'«»Yfs;  14iil. 

Do  you  reuieiiiber  the  amount  of  the  boidf 
^Ir  18  ten  or  iweite  yean»  a|;o,  it  is  impoeiilile 
to  tell  exactly  :  I  can  it'll  by  guess.     * 

Teil  by  guess.—!  tbkik  46  or  48,000  ntseo. 

Did  you  kiipw  a  peraoo  of  the  name  of  Uoo* 
maul  O'Dien  Ally  Cawn .'— Yrs :  be  is  here. 

Is  Commanl  ODieo  All>  Cawn  the  ann 
you  meotionf4  by  lbs  n^me  of  Mabom^  C«id- 
maul .^— that  was  enother  man:  1  lawhio 
before  I  saw  this  now. 

Cron-Examinatum. 


What  are  you  ? — 1  am  tn  service. 

Wbofe  service  are  you  in  now  ?-^I  f^ 
through  question  and  answer  with  Boy  Bada- 
churn  :  [the  son-in-law  of  Maha  Rajah  Nur 
docomar]  I  am  in  bis  serriee. 

What  do  you  mcsm  by  going  throogb  i|QII« 
tion  and  aoawer  with  IJU>y  Rad&cboru?-I 
go  through  question  eoU  aoawer  with  Bajih 
Bussan  Roy. 

What  do  you  mean  by  goin^  through  ^sci- 
tion  and  answer? — When  Rajah  BoitaiiRoy 
aenda  letters,  I  deliYer  tjiein  to  the  goveiotr, 
or  general,  end  get  the  anawcra. 

fUuestion  repeated.]—!  can  eay  no  mora. 

X^mrt  to  Mr,  Elliot.  What  do  you  usdff- 
stand  by  question  and  answer?— J.  Ino^r- 
staod  the  words  he  makes  use  of  ^  jevasb 
sowaal'  to  be  a  conversatiim :  it  is  eomiBM^ 
used  for  an  oxamioattoo»  but  in  never  sp^ 
to  a  correspondence. 

Q.  WhoisR^BaaaaaRcw? 

[Mr.  Elliot  says  he  was  the  tttrsoa  a«' 
tjoaed  by  Commanl  O'Dijen  Cawn,  as  a  i«l>- 
tiooofRamnarrainRoy.3  .     , 

Qow  long  have  you  been  in  tbe  serviottf 
Roy  RadachurnP'-Eighteen  or  19  mootba. 

How  often  have  you  been  in  CakotuM 
have  often  been  in  dalcotta^ 

W  here  were  you  bom  P  — ^t  Patna. 

When  did  you  first  come  to  CaksotU?-la 
tbe  year  117S. 

With  whom  did  you-eome?— 4.eanealoiiai 

Whose  servant  Vere  yon  when  7«>  ^ 
came  P— I  was  in  the  eervice  of  Rayah  li9Xi» 
yawini 

Was  Rfuah  Dertiek  Nanain  in  Galcetta?- 
No;  be  was  at  Patna* 

Into  whose  s^rrioe  did  jiou  ealar  wbeo  jot 
oame  to  Catot^UtPi^-^Biiiali  Denick  svt  ^ 
down. 

Boar  Jeiig4id  mi  remaia  in  bis  •tfviw''" 
Two  yeers  woe  be  died.  ^ 

Into  whose  service  did  yow  eater  at  O" 
deeib  P-^Wben  iie  died  1  went  to  sy  <>«■ 
house. 

Wberaw^HcthatP'-'^tPalaa.  .  -^ 

How  hMtg  4id  9NWI  itay  ^xWm^-^^^ 
ibe«miMr>  lir.Jie«iBgi»weMtiaBMtfi^ 
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[qa.  BeoaresJ  I  wvnt  with  bim :  1  then  came 
to  Patna,  stai(i  there  as  loo^  as  the  Governor 
did,  and  then  returoed  to  Calcutta :  it  was  a 
month  more  than  two  years. 

What  were  you  employed  in,  all  the  eight 
years  from  your  comiofc  to  Calcutta  ? — Lwas 
10  the  service  of  Rajah  Derrick. 

How  were  you  employed  ? — I  returned  to 
Patoa  in  117  3,  in  the  month  of  Carteckt,  a  par- 
ticular feast  of  the  Hindoos. 

Can  you  read  Persian  ? — I  can! 

In  what  month  were  you  here  ? — I  do  not 
remember  whether  it  was  in  By  sack,  or  in 
Joite,  it  was  one  of  them :  it  was  in  the  rainy 
aeason. 

What  business  did  you  come  to  Calcutta 
apon?---^!  was  sent  to  Maha  Rajah  Nundo- 
comar. 

What  bouse  did  you  live  in  at  Calcutta? — 
At  Joorabadun. 

Where  did  you  see  this  bond  executed  that 

Jott-  speak  of?-»*At  the    bouse  of  Huzzrey 
lull. 

Did  Huzzrey  Mull  live  in  the  house? — BoU 
lakey  Doss  lived  there. 

How  came  you  in  the  house  ?— I  frequently 
went  backwards  and  forwards  there. 

What  kind  of  a  man  was  Bollakey  Doss? — 
Of  a  yellow  colour,  and  old. 

Who  were  present  at  the  execution  of  the 
bond  ?— Mahomed  Commaul,  JoydebCbowbee, 
Cbovton  Naut,  Sbakeer  Mahomed,  Seilabut, 
Matheb  Roy,  and  myself. 

Was  nobody  else  present? — ^There  was  a 
writer. 

W  bat  was  bis  name  ? — It  is  many  years  ngo : 
I  have  forgot. 

Did  you  ever  know  it  ? — I  have  forgot. 

Were  you  acquainted  with  all  the  people  you 
named  ? — 1  knew  them  all  before,  except  the 
writer. 

How  long  did  you  know  Mahomed  Com- 
maul ? — I  did  not  know  him  before  1  used  to 
see  bim  sometimes  at  the  bouse  of  Maha 
Rajah. 

Did  the  writer  beloDg  to  Bollakey  Doss?— 
I  do  not  know. 

How  came  you  to  the  bouse  of  Bollakey 
Doss  that  day  ? — I  used  now  and  then  to  go ; 
it  happened  1  went  then. 

Had  you  any  particular  reason  to  go  ? — I 
went  by  chance :  as  1  used  to  go  before,  so  I 
went  then. 

Who  was  there  when  you  went? — Matheb 
R^  and  Seilabut. 

Wha§  tiioe  of  the  day  was  it  ?— Before  mid- 
day. 

.  W«s  anT  other  person  in  the  room  when  you 
weotf '-Nobody  but  Matheb  Roy  and  Seilabut. 

Wns  it  near  mid-day  when  you  went?— It 
was. 

Were  Matheb  Roy  and  Sielabot  in  the 
roomr^tbat  Ibe  bond  was  executed  in  ?— They 


Was  Bollakey  Doss  there  when  you  first 
amef— No.  . 

Was  the  writer  there  ?--No. 
VOL.  XX. 


t 


When  did  Bollakey  Doss /cone?— It  might 
be  one  gurree,  or  one  gurree  and  a  half,  that  I 
was  there  before  he  came. 

Did  any,  one  come  to  them  before  Bollakey 
Doss  came? — No. 

Who  came  with  Bollakey  Doss?— He  came 
alone,  only  his  kidmutgar. 

Did  any  one  else  come  with  him  ?*-Nol 

What  did  he  do  when  be  came?  did  he 
sp^ak  to  you? — He  did  not  speak  to  any  body  : 
he  took  off  his  clothes  and  sat  down. 

When  did  the  writer  come  ?— After  Bollakey 
Doss  had  arrived,  half  a  gurree  after  Mahomed 
Commaul  and  the  others  came. 

Did  they  come  before  the  writer,  or  after  ? — 
When  Bollakey  Duss  arrived,  be  called  for  the 
writer,  and  the  writer  6rst  arrived. 

Did  any  conversaiion  paM  between-  the 
writer  and  Bollakey  Doss? — No  conversation 
passed. 

Do  you  know  that  for  certain?— I  tell  it  for 
certainty. 

Are  you  very  'positive  there  was  no  conversa- 
tion between  Bollakey  Doss  and  the  writer?-— 
There  was  no  questi<m  atid  answer  between 
them ;  there  was  no  words  between  them. 

When  Bollakey  Doss  came  into  the  hoose, 
did  he  come  directly  into  the  room  where  yea 
were  ?— He  came  directly  to  the  place  where 
he  sat.  s 

Are  you  sure  be  went  to  no  other  room?— 
I  was  sitting  in  the  place  where  Bollakey  Doss 
afterwards  sat:  1  saw  bim  sit  down. 

Did  you  see  him  eeter  the  doors  and  comn 
upstairs? — I  was  sitting  abov6  atairs;  Idid 
nut  see  him  come  up  stairs,  or  come  into  the 
doors  of  the  house. 

Did  he  come  in  a  palanquin  I — 1  was  wjtbin  ; 
I  did  not  see. 

Did  you  hear  the  noise  of  sewarry  ? — Hn 
was  not  of  so  much  rank  that  h^  should  make 
so  much  noise. 

When  did  the  writer  come  in?— W  beta  Bol** 
lakey  Doss  came  into  the  house,  he  sat  down» 
and  ordered  the  writer  to  be  called. 

Who  did  Bollakey  Doss  send  for  the  writer  f 
—His  kidmutgar. 

What  did  be  say  to  him  ? — It  is  long  ago:  I 
do  not  remember. 

How  long  was  it  before  the  writer  came  ?— I 
do  not  know  exactly,  it  was  a  little  time. 

Did  they  mention  his  name  ?— I  do  not  re- 
member their  sending  for  the  writer  by  name. 

Jury.  Did  the  writer  live  in  the  bouse,  or 
out  of  the  house  ?— il.  I  do  not  know. 

Could  Seilabut  write  Persian  ? — He  could. 

Did  Bollakey  Doss  send  for  the  writer  di- 
rectly when  he  came  into  the  room  ?— No,  he 
sat  down  a  little,  said  a  few  words,  and  then 
sent  tor  him.  . 

How  l(»ng?— He  sat  down,  spoke  two  or 
four  words  to  Seilabut,  then  sent  for  thn 
writer. 

What  did  he  say  to  the  writer  ?— After  bir 
arrival  Mahomed  Uommaul  and  the  other  per- 
sons  before  mentioned  came. 

Did  Bollakey  Doss  give  any  directiona  to  the 
SS 
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After  they  catne, 


writer  before  they  came  io  ?• 
be  ordered  him  to  write. 

Did  he  before  ?— No  orders  were  gi?eD  be- 
iore  they  came. 

What  did  he  order  biro  to  write? — AAer 
theycameylSolIak^y  Doai  gate  directibos  to 
the  writer. 

What  directions  did  he  give  ?— What  the 
"Writer  wrote  in  the  bond. 

What  was  that? — I  do  DOt  remember:  it 
may  be  seen  Id  the  bond.        ' 

Do  yoti  remember  whlit  Bollakey  Doss  told 
the  writer?— He  told  him  the  slibject  of  the 
bond  in  the  Moor  Isngaage. 

What  was  that?— J  do  not  remember }  it  is 
what  is  in  the  bond :  if  I  remembered  it,  why 
should  1  keep  it  with  me  ? 

Do  yoa  remember  nothing  that  was  in  the 
bond  ?— 1  know  nothing  at  all,  not  a  word. 

How  long  was  the  writer  writing  the  bond  ? 
•—About  a  gurry. 

Did  Bollakey  Doss  repeat  once  or  twice^  or 
how  often,  what  was  to  be  wrote  in  the  bond  ? 
—As  far  as  I  can  recoll^t,  he  told  him  to 
write  a  bond,  to  this  particular  purpose ;  and 
then  directed  what  he  was  to  write. 

What  was  the  sum  ?— About  47  or  48,000 
rupees. 

Was  any.mention  of  interest,  or  any  thing 
else,  in  the  bond  ? — I  do  not  well  remember. 

Do  you  remember  at  allf-^I  do  dot. 

After  the  bond  was  wrote,  what  passed?— 
Having  prepared  and  finished  it,  he  pat  it  in 
the  hands  of  Bollakey  Doss.  Bollakey  Doss 
returned  it  to  him',  a'hd  said,  Do\od  read  it 
oi^er;  he  then  read  h  once  in  Persian,  and 
gave  it  to  Bollakey  Doss. 

Wm  it  rea)d  naorethan  once? — It  was  not. 

Are  you  sure  it  was  read  in  Persian?--  I 


Did  any  thing  farther  pass  ?— Mahomed 
Commaul  was  sitting  next  to  Bollakey  Doss : 
he  iniid,  Do  yoa  witness,  Mahomed  Commaul 

Kt  bis  seal:  he  said  to  Matheb  Roy,  I>q  j^ou 
ewise  witness  it ;  and  he  sealed  it:  he  like- 
wise said  to  Seitlabati  Do  you  likewise  witness 
this ;  and  he  signed  it. 

Did  any  body  else  write  on  the  bond  ?— No- 
body else.    ■ 

Did  Bollakey  Posiseal  the  bond  ?-^He  did. 

When-did  he  seal  it?— He  first  put  his  teal 
Io  it^  and  thto  tlie  witnesses. 

Who  sealed  the  bond  first  ?--Mahomed 
Commaul. 

Are  you  eertain  ?-«-!  was  sitting,  and  saw  him. 

Are  yoa  certain  ?— I  say  so. 

Who  sealed  next  ?— Matfaeb  Boy. 

Do  yoa  speak  with  certainty  ? — I  do  speak 
vnth  certainty. 

Who  sealed  next?— Seillabot  then  signed. 

Are  yo«  ccHaift  f-^r-l  an ;  I  speak  wither* 
tainty^ 

Are  yoa  sure,  that  nobody  else  wrote  after 
8eillabut?-^Nobody  else  wrote  bdt' Mllaiut 
andthcWr^r.  '- — 

Did  uobody  else  use  a  pen?— No:  nobody 


What!  nobody  botSeilhlMit  apd  fke  writer? 
—No.    • 

What  place  was  the  bond  sealed  in?— As  is 
customary  in  Persian  bonds. 

What  is  that  custom  ?— Ther  write  this 
way  (obliqhely).  The  right  hand  is  the  place 
for  the  seals. 

'  l^how  the  position  of  the  seats  on  paper.— 
The  bond  was  wrote  obliquely,  from  rigbt'hand 
to  left ;  the  seals  in  a  line,  on  the  marinn. 

Whereabouts  did  Seillabbtsign?~Near  Ma- 
homed  Commaiurs  seal,  he  signed  it. 

Do  you  know  Bollakey  Doss's  seal?— I  do. 

How  do  you  know  it  ?•-!  knew  it,  because 
he  used  to  write  letters  to,  my  former  master 
Rov  Derrick, 

Db)rou  know  Mahomed  Commaal's  seal? 
— 1  do :  I  frequently  saw  it  on  his  finger. 

IShbuld  you  know  it,  if  on  any  otbe>  paper 
than  the  bond  ? — I  certainly  should  know  the 
impr^iota  of  the  seal  wbereVer  J  saw  it. 

What  shape  is  it?— A  four -cornered  seal. 

How  often  did  you  see  Mahomed  Commaul 
beftire  he  signed  this  deed?— When  I  went  to 
Maha  Rajah*s,  I  sometimes  saw  him,  and 
sometimes  did  not.' 

How  often  have  yoa  seen' him  ?— I  cannot 
count  how  often  I'  liaVe  seen  him. 

Have  you  seen  him  twice?— I  cannot  say 
I  have  seen  him  twide.  Wh^  should  1  say 
twice  ?  I  have  seen  hi  A  many  times. 

Did  you  often  see  his  seal?-— I  used  to  s^ 
it  00  his  fiugers.. 

Did  you  eVer  Uke  it  off  his  finger,  and  exa- 
mine it?— I  have  seen  the  seal  on  his  fingeh  I 
never  took  it  off  Io  examine  it.  Why  should 
I  take  off  the  seal  of  another  man  ? 

Then  vou  never*  did  take  it  off  to  examine 
it  ?.-I  liid  not.  Why  should  1  take  the  seal 
of  another  man? 

Do  you  mean  that,  if  you  saw  the  impres- 
sion, yoa  should  b€  able  to  read  the  name ;  or 
sHbuldybu  know  it  ftom  any  other  circum- 
sunce? — When  I «« it,  t  will  think  of  iL  T 
shall  be  able  to  tell. 

[The  question  was  several  times  repeated,  bat 
no  answer  could  be  procured.] 

Do  you  know  Matheb  R^y'sseal  ?-«-!  knoif 
it  a  tilde  t  if  I  was  to  see  it  on  the  bimd,  T 
should  know  it. 

Sbotfld  you  know  it  on  any  other  paper  tbaii 
the  bond? — 1  shall  be  able  to  tell  wtoi  yoa 
try  me. 

Do  you  believe  yoa  should  ? 

Interpreter.  He  does  not  Ohase  to  answer 
the  question^.  1  can  prooare'  no  tfOiwdr  from 
him. 

Q.  Should  you  know  the  seals  from  their 
places  on  the  bond,  or  TroRi*  the  ieals  them- 
sdlves  f— (No  answer  oohid'  te' pmeunHl:] 

[Question  repeated.!— I  before  said,  Shew 
metbfe^bdlhf,'anarwflrteii:    •  "  ''      •  - 

iViH  you  siy;  whether  y6a  should  know  th« 
seals  from  their  place  on  the  bond,  or  from  th^' 
seall  theroselies?*-Whatl  knM  f  aatV'  if 
you  shew  me  the  bond,  I  think  I  shOttkllUtovr 
theseals.  ......      ^ 
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,  What  sitt  wai  Mathe^  Ray'a  aed  ?  -  It  waa 
larrar  Ihan  the  seal  df  Mahomed  Coihiiiaul. 

Shew  how*  large  ihe  aeal.  was.  [A  paper 
tfiirea  him  to  describe  on.]- -I  am  not  a  setil- 
Sttiter.  .Howshoaldlniarkitf  Hafiogsworn, 
I  will  say  what  I  remember;  1  canndt  say 
\rbat  I  do  not. 

Making  a  mark  is  not  speaking  wonts. 
[He  is  agiin  asked  tb  toake  a  mark.] 

Wiineu,  Obeerfe  that  you  order  qoe  to  make 
a  mark.  [He  makes  a  mark  near  the  size  of 
the  seal.] 

What  was  the  shape  of  Bollakey  Doas's 
seal  ?— A  baddamee  seal.. 

How  liirge  was  that  seal  ?— Not  rery  large, 
Bdr  very  small. 

Who  brought  the  Inkstand  ?— His  kidmiit- 
gar. 

Are  yon  certain  be  brdttgbt  it  in  ?-'Very 
cntain.. 
^  Washesentforit? — The kidmutgar brought 

Was  it  before  Mahomed  Commaul,  or  the 
witness  came  ?— Before.  . 

What  was  tha sicca  dewat  made  of  ?-i-Si!ver. 

What  size  P«— The  size  they  generally  are. 
.    What  size  is  that  ?— [He  describes  by  his 
finger  as  before  described.  J 

What  size  is  the  bond  ?— I  remember  there- 
about half  a  cubit,  nearly  thesizb  6f  the  bond. 

What  was  done  with  the  hohd  ? — When  the 
bond  was  executed,  he  grave  it  to  Mahomed 
Comfnaiil,  wboM  he  seat  ^itfa  Seillabut,  to 
give  it  to  Maha  Rajah  Nundocomar.. 

Where  did  the  Witnesd  go  to?— A  little  aAer 
the  departure  o^f  Mahomed  Commaul,  aud 
^illkbut,  Shaik  Mahomed,  Choyton  Naut,  ahd 
Chowdeb  Chowhee,  having  got  their  admission, 
went  away.  Haifa  gurry  aAerthat,  1  went 
awav  too. 

Was  there  any  conversation  passed,  whilst 
the  writer  nq^ed  the  bond  ?*— Before  the 
writing  of  the  bond  s6ihe  conversation  passed 
between  Matiheb  Roy,  BolUkey  Doss,  and 
taiyselfr 

Whatwasitr-*^!  will  relate  to  yoii  what  I 
remember.  Bollakey  l>08a  said  to  Heillabut, 
1  have  been  to  Maha  Rajah  Nundocomar;  and 
%va  have  settfed  every  thirig  about  the  jeweM. 
He  is  my  patron,  and  I  have  done  according 
to  his  pleaaure.  For  such  a  business  as  this,  it 
ta  not  proper  td  have  an^  diflSsrence  with  him. 
I  am  therefore  to  write  out  a  bond.  Seillabut 
•and  Matheb  Roy  said.  Yon  have  done  Hght. 
He  is  your  patron ;  it  is  proper  you  should 
lio;^  do  any  thing,  contrary  to  what  he  says. 
After  that  they  called  for  the  writer. 

Were  Joydeb  Chowbee,  and  Maliomed 
Commaul  there  P— No :  they  came  after. 

0id  ytfu.  mention  this  conversation  to  any 
one  before  P«— I  never  did. 

Waa  there  no  mentioti  of  these  jeweb  in  the 
bond  ?— It  may  be ;  but  I  do  not  remember. 

Was  BoUak^y  Dam  pleaaed  when  the  bond 
iv«sr^dPT-He  was  plessed^  and  satisfied. 

IMd  Bollakey  Doss  undcrsUnd  Persian?-^ 
He  ttttsiliave  uiMlerstood  Persiaii}  he  Mid  it 


was  verv  we1l,liut  he  did  not  write  it ;  and  1; 
do .  not  know  that  he  conld  speak  it :  1  never 
heard  him.       .  .      , 

Did  you,  by  any  other  means,  know  whether 
he  understood  Persian  or  not  ? — I  did  net. 

Did  Maliomed  Commaul  say  any  thing  P-^ 
He  said  nothidg. 

Are  you  9ure.P;— He  did  not. 

Did  not  Mahomed  Commaul  say  it  waa  very 
weU  P — I  do  not  renoember. 
./[He  proves  a  soalc  of  Bollakey  Doss  to  three 
envelopes,  which  had  been  open^i,  and  which 
the  conn^ol  for  the  prisoner,  cffered  in  evi- 
dence, but  was  overruled  by  the  Court,  there 
being  no  signature  from  Bollakey  Doss  to  the 
papers  inclosed,  nor  any  proof,  whose  hand- 
writing they  were,  or  that  those  pspers  were 
Originally  inclosed  i|i  the  envelopes ;  because, 
if  they  were  allowed  to  be  given  in  evidence^ 
they  i^ight  impose  what  papers  they  pleased 
on  the  Court,  by  putting  Ahem  into  the  enve- 
lopes.  The  jury  having  desired  to  look  at  the 
papers,  the  foreman .  ohaerved  en  inipecting 
them,  that  it  was  an  insult  to  their  understandings 
tp  offer  thojie  papers  in  evidence,  as  papers  of 
the  date  which  they  purported,  to  be  of. 

The  Counsel  for  the  Prisoner  sf>eaking  in  m 
warm  and  improper  inaooer  to  the  jury, 

Court,.  This  m  a  manner  in  which  the  jury 
ought  pot,^  and  shall  not  be  spoke  to.  The  pn- 
sooer  ought  not  to  suflfer  from  tite  intemper- 
ance of  his  advoi^te.  .  You,  gentlemen  of  the 
jury,  ought  not  to  receive  aoy  prejudice  to  the^ 
prisoner  on  that  aecoudt^  ,oor  frono  the  .papers 
themselves,  which  npt  .having  been  admitted 
in  evidence,  ypu  should  pot  have,  seen ;.  and 
having. seen,  whatever  observation  you  have 
madv,  you  should  forget ;«.  'U  is  from  what  ii 
given  in  evidence  Only,  tliat  you  ate  to  de« 
termine.  .  .^    . 

Jury.  We  will  recme  no  prejudica  from  it.' 
Wo  shall  consider  it  the  fame,  as  if  we  had.not 
seen  it :  we  will  only  determine  by  tbe  evi- 
dence produced.] 

Metr  Utiud  Atty  called. 

Did  you  know  Bollakey  Doss  Seat  ?— Yea. 
Heer  Cossim  Ally  Cawn  sent  qne  with  treasure 
from  Roti^  to  Bollakey  Doss  Seat.  I  deli- 
vered tlie  treasure  to  him,  and  took  bin  receipt 
for  it.        -        .    .    ,       i  .  ' 

Where  was  Bollakey  Doss  at  that  time?— 
At  a  place  called  Daes  GsAity . 

Where  is  that  place  f— To  the  weatward  of 
Sa^seruro. 

Is  there  any  seal  to  that  receipt  ?— There  was 
on^sealof  his  toit. 

Where  has  that  receipt  been  ever  since P—' 
With  ma  ever  since. ,  [He  pro<luced  a  paper* 
wrapped  in  a  wax-cloih,  olosely  pressed  and 
doubled  into.the  size  of  less  than  an  mcb  sooare, 
bound  tightly  down  with  a  string,,  which  waa 
cut  open,  and  the  paper  opffe&iUy  unfolded,  and 
produced  aa  the  original  raqeipt.! 
,  Did  you  sejs  BolTa)cey  Dou  affix  hii.*«»l  to 
the  paper  r-*If  yoo  want  to  knowi  there  ia  aa- 
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one  I  had  suoh  a  reeeipt  ?  if  my  «ie  cmi  mj 
that  I  did,  I  deserve  punishiaeat :  .1  had  <a  re-^ 
ceipt  of  my  M  matter's  in  my  poasessiaa ;  if 
I  htd  givea  it  to  any  oae,  and  ray  children  had 
fallen  into  the  bands  of  my  master,  Ihey  iroiiid 
have  been  slain. 

Who  desired  you  to  brin^ this  receipt  here?'-— 
Sfaha  Rajah  Nundacbmar  asked  if  1  had  siMb 
a  receipt ;  i  toM  him  I  had,  and  he  desired 
me  to  briniflf  it  here. 

Are  yoii  very  sure  you  never  toM  any  per- 
son  of  a  receipt,  that  could  toll  Maha  Rajah 
Nundocomar?-^!  told  no  oneef  the  cireom- 
stonces  of  the  receipt. 

How  did  Maha  Rajah  know  yon  had  «  re* 
ceipt?— In  the  coarse  of  coavciaatioa,  he 
mentioned  to  me  the  circumatancasof  the  per- 
secution I  told  him  1  had  a  paper  with  a  Fsr« 
sian  seal  to  it,  and  thiawas  the  paper. 

Can  you  shew  in  Bollakey  Doss's  books  aiigr 
account  of  the  receipt  of  this  BMaey  ? 

Court.    Look  for  it. 

Wittuis.  IsatdlhadareoeiptofBoUakey 
Doss's;  this  is  the  paper.  ^ 

Did  yoa»  at  that  time,  tellthe  Maha  Rajah 
any  things  more  than  that  you  had  a  Pemian 
seal  ?— 1  ssid  that  I  had  the  imprsasion  of  the 
seal  of  Bollakey  Doss. 

What  did  you  mean,  when  asked  if  yon  told 
Maha  Rajah  Nundocomar,  that  you  said  paci> 
ticularly  you  did  not  ?*^I  excepted  Blaba  1U« 
jab  Nundocomar. 

Court  to  Mr.  Elliot.  Did  he  or  not  f-^/L 
He  did  not. 

Q.  to  Witneti.  Why  did  yon  briiig  the  re- 
ceipt to  Calcutta  ? — A.  I  did  not  btiog  it  fa 
Calcutta;  I  left  it  at  Muxadavad :  when  1  told 
Maha  Rajah  1  had  such  a  receipt,  Jie  desirad  I 
would  send  tor  it :  1  sent  a  servant  of  my  omi, 
of  the  name  of  Berxey,  to  Muxadavad. 

Have  you  a  house  at  Muxadavad  f«^I  have. 

Why  did  you  say  you  came  from  Palaa  ?-* 
I  went  from  Patna  to  Muxadavad. 

How  bnfi'  had  you  been  at  Muxadavad  be- 
fore you  left  it  the  last  time  ? — I  arrived  aft 
Muxadavad  on  the  month  Zeebidjab^  Ikft  it 
in  the  month  of  Mahaurrun  this  year. 


other  tromastah  of  Bullakey  Dosa's  in  conrt; 
call  liiiii. 

[Qiiffsiion  repeated.]— I  did  see  it  with  my 
own  eyiHt. 

H (»i  lonif  atro  is  it  ^-Look  at  the  paper,  you 
wi|!  see  the  date  there. 

Court.  You  must  give  a  positive  answer.— 
J.  Jt  is  len  or  twelve  years  ago ;  it  was  in  the 
tiini»  of  C<M«im  Ally. 

What  an*  yoii  at  this  time  ?— 1  am  at  present 
in  no  iuiMiness  :  f  come  to  seek  employment  in 
thU  part  of  (lie  country. 

Ho*v  long  have  yon  been  here?— About  two 
mniithni. 

From  whence  came  you  last?— From 
Patoa.  ^ 

What  were  you  there  ?-Jn  service. 

In  what  capacity  ?— With  Sbetab  Roy ;  I 
was  Daroi^a  of  the  Mint. 

What  was  your  business  immediately  before 
your  leaving'PamaP— I  was  out  of  employ- 
ment,  anil  obli|{red  to  come  here  to  seek  it. 

How  long  since  you  left  Patna?— About  six 
montliA  past. 

Wh»-n  were  you  last  in  service  ?— Since  I 
Jefi  Sheub  Roy,  I  have  entirely  been  out  of 
aervice. 

^  To  whom  have  you  applied  for  employment 
since  you  ranie  to  Calcutta?— It  is  now  eight 
years  sinci^  I  came  to  Calcutta :  f  had  an  inter- 
view with  Maha  Riijah  Nuiidocoiitar,  who  pro- 
miseil  me  that,  God  willing,  when  he  got  em- 
ployment, 1  should. 

Whaft  employment  did  you  want?— I  wanted 
an  app<»intment  under  Molauck  ul  Dowlah, 
that  I  might  receive  some  monthly  wages. 

When  did  you  first  see  Maha  Rajah  Nun- 
docomar?— When  Major  Munro  brought  me 
to  Calcutta,  I  first  saw  the  Maha  Rajah. 

How  s«mn  did  you  see  him  after  yon  came 
to  Calcutta  ?— About  four  days. 

Are  you  sure  of  tbat?~-Can  there  be  any 
advantage  in  telling  a  lie  on  this  occasion? 

In  whose  aervice  were  you  before  you  serve^ 
Shetab  Roy  ? — 1  was  formerly  a  servant  of  the 
king  at  Delhi  when  h^  came  to  Bengal :  I  was 
afterwards  in  the  service  of  Meer  Cossim  Ally, 
and  aftfr  that  with  JaiHer  Ally. 

When  you  came  from  Patna,  why  did  you 
briogr  Hiis  paper  with  you  ? — No  no;  1  was  at 
Muxadavad,  when  hearing  of  this  affair,  I  told 
to  some  body,  I  had  a  paper  with  Bollakey 
D«>s»*s  seal  to  it. 

Who  did  you  tell  so  ? — I  said  no  such  thin^ ; 
I  nMer  heard  of  this  affair  at  Muxadavad. 

Did  you  kuow  any  thing  of  this  affair  when 
you  left  Patna  ?->.No. 

How  came  you  to  say  you  know  this  sffair  ? 
was  it  at  Muxiidavad  that  you  told  the  man  you 
had  this  receipt? — I  left  Muxadavad  in  the 
month  of  Mahartin. 

Did  yoti  laeotion  any  thing  of  this  paper  to 
any  person  ? — No ;  why  should  I  mention  any 
thing  of  a  paper  of  fiiy^nld  master's? 

Tltiiik  wf!!,  and  say  whether  you  evef  men* 
tionetl  hoving  this  paper  to  the  Mfaha  Rajah,  or 
to  any  other  penoB?--Wby  ahoold  I  t^Havy 


When  did  you  come  last  to  Muxadavad  ?— *> 
I  arrived  there  on  the  tenth  of  Zsehi^iahy  mad 
left  it  on  the  92nd  of  Mahanivttn. 

In  whose  poeiession  did  you  leaae  theaeal 
at  Muxadavad  ?-«I  left  a  Ultle  box  with  my 
wife,  in  which  was  this  paper. 

Did  you  send  to  your  wife  far  tba  aaoeipC?-* 
Yes. 

Did  yon  send  a  verbal  or  a  wrilleB  Meaagaf 
— 1  wrote  a  note. 

In  what  language  ?— My  osra  was  m  f^* 
sian. 

What  country  woman  is  yoir  wife  f— A  Ben- 
gal woman  ;  a  native  of  tmaeoimtry. 

Doea  your  wife  vodcfstaad  FeraiaB?—^o  ; 
how  shotnd  she  ? 

What  did  jou  write  to  her  in  thenaler— I 
wrote  to  her  to  aeod  the  receipt  in  the  Tltvmmt 
bausa. 

What  ii  thcMttinraf  l\Mnne  hMnP—Ji 
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is  wbatis kept «ad«r- the  jamtna,  boimd  nnmd 
the  «nn  x  the  reoeift  was  shut  op  ia  the  Ta* 
Tine  bausa. 

What  answer  did  yoar  wife  send?— She  seat 
tbeTaTuaehaoBa,  and  a  note  ioforaiiDg  me 
afae  bad  sent  it. 

Did.jMi  read  itP*-«Doe8  oot  a  man  read  a 
note  be  receives  ? 

In  wbatiaaginge  was  it  writleo  ?— In  Per- 
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Did  she  write  it  herself? — ^Do  women  know 
how  to  write  ? 

Does  any  body  in  the  house  write  Persian  ? 
•--She  would  prooably  send  for  a  Aluthi*  to  read 
my  note,  and  get  twe  answer  wrote :  I  am  a 
poor  man,  and  have  no  serrant  of  that  sort. 

Were  you  used  to  wear  this  Tavuze  baozu 
about  your  arm  ?--*I  formerly  did,  but  since 
my  master  was  gone  I  threw  it  into  a  little 
box. 

Why  did  you?— My  master,  to  whom  it  be- 
longed, being  g^ne,  1  threw  it  into  the  box : 
why  should  I  keep  it  any  longer  ? 

Did  you  then  consider  it  of  any  further 
▼alue  when  your  master  was  gone? — When 
ny  oiaster  was  gone,  I  was  at  Rotasgur, 
ivoere  my  master  had  sent  me :  I  kept  it  out 
of  fear. 

Whydidnotyoo  give  it  yonr- master?*— I 
did  :  he  said,  Keep  it  yourself,  and  I  will  take 
it  of  yon  heresfler :  it  remained  with  me. 

What  did  the  treasure  consist  of,  you  carried 
to  Bollakey  Doss  ?— They  were  bags  of  rupees 
which  I  paid  to  Bollakey  Doss. 

How  many  ?— It  is  impossible  to  say  how 
many  bags  in  so  large  a  sum.  There  were 
many  b^  containing  8,000  rupees;  some 
might  contain  more. 

Where  did  you  carry  it  from  ?— Rotasgur. 

To  what  place? — I  was  carrying  it  from 
Rotasgur  to  the  Nabob  Cossim  Ally  Cawn  :  he 
ordered  me  to  carry  it  to  Bollakey  Doss. 

Where  was  Bollakey  DoiM?— In  a  tent  at 
Doorgauty. 

How  far  was  that  from  Rotasgur?— It  is  18 
C088  from  Sasstram,  and  that  is  three  days 
journey  to  Rotasgur. 

Who  went  with  you?-«-Afy  own  people. 

How  many?-- 150  faosaemen,  and  150 
peons. 

Can  you  praduce  one?-^l  cannot  tell  where 
to  find  one.  Sane  are  at  Moxadavad,  some  at 
Patna,  and  aome  dead. 

Cannot  you  produce  one  ?-*-How  ahoald  I  ? 
I  know  X»f  none. 

Where  is  the  man  that  brought  the  receipt 
to  yon  from  Mnsadaf  ad  ?— In  town :  I  will 
bring  him  lo- morrow. 

What  is  his  name  ?-— Buzzoo. 

What  sort  of  a  man  is  be  ? — ^A  poor  man ; 
3F0Mi^,  not  old,  and  shayao  his  beard ;  of  a 
middhng  aise,  neitber  fat  nor  thin* 

Is  he  your  aerrant,  or  any  other  peraon's  ?— 
He  is  a  raifieek  of  mine ;   what  I  get  ho  eats 


*  A  schoolmaster,  or  learned  man ;  an  Ara* 
bin  term. 


If  he  is  a  raffeek,  wliy^id  yon  before  aaj 
you  sent  your  serTant?-^He  is  called  serraol 
sometimes,  sometimeB  a  raffeek,  and  some- 
times a  brother. 

How  many  servants  do  you  kciep  ?— I  have 
likewise  a  slave  boy  ;  he  and  I  eat  rice  tege* 
tber. 

Have  you  any  other  sctraot  ?*--<l  baye  no 
power  to  have  servants. 

What  religion  are  you  of? — A  Mvssutmao, 

What  is  Buzzoo  ?-<-A  l^haik  (Mossuknan.) 

Have  you  ever  bad  any  promise  for  coming 
here?-r-I  have  not  received  the  smallest  thing 
from  him  ;  [ pointing  to  the  prisoner]  he  only 
said  he  would  procure  me  to  oeo  servant  of  the 
Nabob's. 

When*  were  yoQ  to  enter  into  your  cm  ploy  • 
mentatthe  Nabob's  ?— When  he  (Maba  Ra< 
jah)  ahouhl  be  released  and  sent  to  bis  owa 
house,  he  would  give  it  me. 

At  whose  expence  have  you  lived  since  yoa 
have  been  at  Calcutta  ?<— The  circumstance  is 
this ;  I  brought  some  rupees  with  me  to  Cal- 
cutta. 

You  have  been  long  out  of  employment ; 
bow  have  you  subsisted  ?•— I  had  jewels  and 
valuables ;  I  have  sold  them  all,  and  by  that 
means  maintained  myseU\  Major  Munro  gave 
me  2,000  rupees. 

Was  Bollakey  Doss  the  usual  Shroff  of  Cos- 
sim Ally  Cawn?— If  he  was  not,  why  slioukl 
he  pay  the  money  to  hini  ? 

Did  you  know  of  Cossim  Ally  paying  any 
other  aum  of  money  to  Bollakey  Doss  ?— No  ; 
I  was  a  servant,  ancl  did  only  as  I  was  ordered* 

Did  you  ever  pay  any  money  to  Bollakey 
Doss  for  Cossim  Ally  before  ? — ^I  never  did. 

How  do  you  'know  he  was  a  banker?—.! 
had  two  bills  on  him  from  Cossim  Ally. 
'  Whose  pmvince  was  it  to  settle  the  accounta 
with  his  banker?-- -How  should  I  know?    I 
was  a  poor  man. 

[Question  repeated.]  The  name  of  the  of- 
fice is  Mustoafah  :  his  name  is  Mustowaffeo. 

How  could  the  Mustowaffee  settle  the  Na- 
bob's accounts  without  this  receipt  ? — At  that 
time  the  country  was  in  great  troubles :  hia 
household  was  in  great  disorder,  and  the  Na- 
bob ran  away. 

What  part  of  Calcutta  d9  you  live  in  now  ? 
—'I  live  on  the  Subah  Buzar. 

In  yooriown  house  ?— In  a  religbns  boose, 
in  wbiich  1  live  for  nothhig. 

Did  yoa,  or  not,  know  of  this  afiair  at  AToza* 
davad?-~No. 

[Mr.  Elliot.  I  cannot  be  positive  that  he  said 
that  he  heard  it  at  Muxadavad ;  and  that  may 
serve  to  clear  up  the  inconsistency,  in  his  say-  • 
ing  he  had  told  no  one,  as  he  had  not  at  that 
time  told  the  Maba  Ri^h. 

Q.  to  Mr.  Elliot.  How  long  as  h  since  tbo 
date  of  that  receipt?— il.  I  believe  tea  years 
and  two  days  ;  but  1  oaaaot  be  eertain  withoat 
calenhitba.] 

Kitsen  Juan  Doss  examined. 

Do  yoa  know  any  thing  of  ibis  trattsa0tia&  f 
—No. 
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Meer  Utsud  Alii,  You  were  -  present  ^ben 
Ihemnnev  was  paid. 

Q.  to  kimn  Juan  Dots.  Do  yoo  know  any 
thini^  of  it?— ^.  1  do  not  remeinber. 

Had  y6u  be^o  prea^t  when  no  fair^  a  ittm 
of  money  was  paid  by  the  princa  of  the  coun- 
try, should  you  not  have  known  it? — 1  don't 
Teinerober:  i^reat  aums  of  money  were  paid  in 
the  house,  from  25  to  60  lacka :  I  cin't  re- 
DiemlVer  ail. 

(2.  to  Uiiud  Alii,  Have  you  b^n  at  Patna 
sinoe  Shetab  Roy  died  P— J.  No:  I  have  b^n 
to  Caicutta,  «iso  to'Purnea,  and  other  places, 
in  search  of  employment. 

Q.  to  Kismn  Juan  Dost,  in  there  a  septirtte 
account  of  Cossim  Ally  Cawn  ?— il.    There  is. 

Why  did  you  look  oier  this  book,  knowing 
it  in  the  otlierN— It  would  likewise  have  been 
in  this  book :  I  could  find  «uierin  the  other. 


June  iSth,  1775. 
Mr.  Elliot  examine. 

Q.  What  is  the  Persian  word  for  40,000? — 
A.  *  Chekill  hazoar :'  in  Moors  it  is  •  x^haleese 
faasaar.' 

What  is  50,000? — It  is  *  pinjaw  bazotr*  in 
Persian,  and  *  pntchus  hazaar'  in  Moors. 

Mr.  Weston,  one -of  the  jury,  added,  that  in 
Bmgallee  the  sums  were  the  same  as  in  Moors. 

Colonel  Goddard  examined. 

Were  you  the  officer  who  took  Rotasgmr  ? — 
I  was. 

Wliat  year  was  it? — I  ddnH  recollect  the 
Tear  by  the  He^^ira :  f  tan  teH  hy  that  of  onr 
Lord :  it  wks  in  1764. 

When  did  Cossim  A4ly  leave  Rottrgmr?— 
1  cannot  ascertain  when  he  ieft  it :  I  believe 
be  nerer  was  there :  be  Was  hot  tiiei'e  when  i 
took  it.  / 

Were  you  at  the  bfttt1«  of  Maxat*  ?-.No. 

When  was  It  fought  ?— The  22nd  or  23rd  tX 
October,  1764. 

Had  Cossim  Ally  then  left  the  proviuoes?— 
After  taking  Patna,  in  176S,  Cossim  Ally  had 
.  no  place  of  atrength  lefl  in  the  previhees,  ex- 
cepting Uotas. 

Can  yott  lell  where  he  fled  seroas  the  Cara- 
manassa  ? — I  was  wounded,  and  left  at  Patna : 
he  passed  the  Cararoanassa  at  that  line :  after 
the  reduction  of  Patna,  the  army  pasbed  into 
the  Csramanasaa,  following  Cossim  Ally. 

When  did  he  return? — Be  returned  into  the 
provinces  in  1764. 

Mr.  Hurtt  examined. 

Mr.  Hunt.  We  took  Patna  in  November, 
1763 :  our  army  marched  immediately  to  the 
C^ramanassa :  Cossim  Ally  and  the  trodps 
^ith  him  passed  the  Garamanassa  at  that  time: 
nbout  November  or  December,  1763,  he  re- 
turned to  the  provinces,  with  Sujab  ul  I>ewlafa  3 

*  Qy.  Ik  this  a  miipHnt  for  <  &uzar'  or 
« Buxar  ?' 


nbout  April,  1764,  our  army'retretted  to  Pet* 
na :  the  cannonade  from  Sojah  ol  Dowlab  was 
the  3d  of  May,  1764:  Cossim  Ally  and  Siyah 
ul  Dowlah  retreated  from,  ilnd  Coasim  Ally 
never  relumed  again  to,  the  provineea.  Bnzar 
indeed  is  just  wiUiiu  the  provinces.  The  bhttie 
of  Buxar  was  fought  the  23d  efOetober. 

Mi^or  Auckmuly  examined. 

Court,  Do  you  remember  where  Cossim 
AUy  Wss  encamped,  three  "^^eks'or  a.  fortnight 
before  the  battle  of  Buxar  ?— 1  thtniL  kt  Buxair. 

In  going  tb  Buxar,  d6  ybu  Wt  go  through 
Jassiirkm  ?— You  do. 

Had  Cosi^im  Alfy  any  '^jteA  camp  aYYer  Ibfs 
departure  from  Patna,  tiU'the  ebtrendhment.at 
Bhxar?-;I1)elieve  he  hiid  not  sby  csmp:  be 
was  with  'Sujab  ul  Dowlah's  army. 

Had  they  any  camfj  at  DoOrgolly  ?-i.l  'do 
not  know  of  any:  I  think  they  would  neitheir 
of  themteaVe  the  body'of  tlie  kfmy.  Jassa- 
rifmlslftland.  Buxar  is  on  the  river.  lean- 
not  say  but  he  cbighi  heie  hkd  k'ckmp  at  Door- 
g6tty. 

Mr.  Elliot.  I  can  now  a^cerUin  the  idate  ef 
the  receipt  piroduoed  to  the  Court  by  Meer  As- 
sad Ally.  I  can  swesr  to  the  date  by^  the  re- 
dordsofthekhalsa.  ^ 

Have  Voi^  exshilned  tVe  i^'c6rds  6f  the  ktiftU 
sa  ?- -k  bkVe ;  imd  find  that  the  14th  of  Ru- 
bussabee,  hi  1178,  Be<^irS,  wbidi  is  the  date 
6f  the  Receipt  n6W  (Vrdduced,  aodwers  to  the 
28th  of  Assum,  )174,  Bengal  year;  which  i's 
exactly  10  Vears,  t  itao'iSths,  and  5  days,  trom 
this  tin^e,  nsth  Jn6e,  1775,}  l  mean  calendar 
months,  whTch  brih^  the  date  of  the  receipt  to 
the  8(h  of  October,  1764.  [f^.  B.  15  days  be- 
fore the  battle  of  Buxar.] 

Fron^  what  pUce  is  the  receitit  dated  ?— 1l  is 
not  dMed  fHom  any  ^ce  :  borgolly  is  itien- 
tiooed  id  ihe  paper. 

Kintn  Juan  Dott  examined. 

Caurt,  Have  yon  examidetU  and  do  yon 
find  these  and  the  books  produced  last  night  to 
be  ail  the  hooks  in  which  Cossim  Ally's  ac- 
ceiint<  with  Bollaket  Dots  aTe  conUioed  ?— 
A,  They  are  all,  and  I  ha?e  examined  tbem  s 
I  did  not  lobk  ever  the  books  yesterday  so  cere* 
fully !  one  book  edntatos  all  the  acoennm  be- 
tween BoUakey  Doss  and  Cdsstm  Ally. 

Ddes  that  bbok  eonuin  |be  whole  of  the  ie  • 
counts  between  Cossim  Ally  end  Bollnk^^ 
Dbss?-«Itdoto. 

What  are  the  (lerlods  when  the  neeonn^  hi 
these  books  begin,  and  when  they  end  ?— Tbey 
begin  in  Babunanee,  lt75«  and  end  vi  the 
month  of  Saobem  N agree)  1821; 

Is  tbfere  any  menltojl  of  such  an  necoanias 
this  mentioned  in  the  receipt? — There  jk  no 
suth  entary :  it  is  certainly  not  in  the  books :  I 
cannot  ascertaitt  when  the  hooki  dliee. 

Is  the  date  of  the  beginning  of  the  tr«p»- 
aeliona  in  ibe  book*  regimrly  entered  there?— 
llii. 
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CapUio  Carmac  exaiiua^« 


Were  yoa  with  the  army  in  1764?— I  was. 

Do  jou  remember  Bujah  Dewlah  and  Om- 
aim  Alty'i  retrealiog  from  Patna  in  that- year  ? 
— Their  army  wa«  defeated  before  the  walls  of 
Patiia :  3d  May,  17^,  they  retreated  to  Bana- 
ras,  and  coatinoed  there. 
'  How  far  18  Rotargur  from  Deorgolly  ?'^I 
believe  Doorf^olly  is  a  town  on  the  hanks  of 
the  Sea  me :  there  is  more  than  one  place  of 
that  name. 

Is  there  a  river  called  Doorgotty  ?«-Tbere 
is :  I  apprehend  you  cross  it  in  gbiiig  from 
Jasseram  to  Buxar.     It  tails  into  the  Soam. 

How  far  is  Jasseram  from  Rotasgur?— It  is 
esteemed  iSeoss. 

Did  you  ever  travel  it  ?-<-!  have. 

In  how  maov  hours  P — I  set  out  early  in  the 
morning,  and  breaklas<ed  there,  I  apprehend, 
about  10  o'clock.  I  rode  verj^  hard :  they  are 
long  cosses,  and  tbrongh  a  hilly  country:  it 
was  in  the  cold  weather.  - 

Can  you  teli  where  the  army  of  Sujah  Dow* 
lab  and  Cossim  Ally  were,  14  days  befare  the 
battle  of  Buxar?— 'I  believe^  encamped  at 
Buxar.  ' 

Ki$ten  Juan  Don  re-examined* 

Wfiat  istbe  l^t  date  m^^tioned  in  tbe,books  ? 
— The  last  date  mentioned  lo  tb/s  bqok^  is  taken 
from  ateep^  or  propolssory  note :  t  entered  it 
long  after  the  date  of  the  receipt :  I  entered  it 
akC^alcut^^  Jt  was  alVer  tl^e  retuf^of  Bqlla-< 
key  Doss  from  the  army.  * 

nere.you„w,itb  fi^olJakey ,  Doii^  with  the 
army  ?— Twas. 

Do  you  knp^tbe  river  Doorgot^.?— I  do, 

W«s  BoUakey  Doss  in  a  Jent  near  that  r\ver» 
about  the  14tb  of  Rabusanee',  1178  ?— He  wai) 
witbtbearmv:  I  Jcnow  not  when. 

Was  BollaKey  Doss  with  tbe.body  of  Cossiin, 
Ally  *s  army  9  a  littl^  before  the  battle  of,  Ba^^T  r 
—He  was. 

Where  was  the  army  14  days  before,  the 
battles.?— A  month^fore  that  battl^  tbf;y  ,W(^re 
in  cantonments  at  Buxar. 

•DHll  tbe  nver  Doorgotty rup  nearBus^sr ? — 
The.arn^y  was  once  near  the  river  Doqrgo^ty,; 
but  iip^  wh^n  they  were  encamped  at  ^)xar« 

Captain  Carmae  e^Eamioed. 

Do  you  know  Buxar  ?••»!  ,do. 
How,  far  is  the  river  Doorgotty  fropa  it  f — I 
do  not  know. 

KinfiH  Juan  Don  re-examined, 
l^Ji^.^be  army  w^s  near,  ^oorgptty,  do  you 
'•V^WHr*  "'•9  C9<flW  ^^^^  teewj^yes,  eft 
corled  Vv^^  ^ff^  on  account  of  C^ossun.Ally  ? 
<— I  jdo  not  rei^eipber  anY  thing  of  it 

If  iQfjb.a  tiAiisactlo^iJifd  |if^pp^ned«  mnst  it 
not  appear  in  Cossim  Ally's  account?— Siic^ 
matters  were  always  jninotc^  in  the  Persian 
offiee :  when  any  treasure  was  brought,  it  was 
JtMt  iii  thbbdok ;  but  no  account  at  lam' was 
Mt^MPama.  ^ 


Was  the  teep  yon  referred  to  in  the  book, 
paid  in  Caleuita,  or  only  entered  there  after  the 
transaction  ? — ^Tbe  entry  was  made  by  BoUakey 
Dos9  :  I  can  give  n<^more  particular  account. 

Mr,  Elliot.  1  uodersUnd  tliat  these  books 
end  in  1176,  Hegira. ' 

Do  you  apprehend  that  any  part  of  the  army 
with  which  BoUakey  Doss  might  be,  would  be 
detached  to  the  river  Doorgotty,  within  a  mouth 
of  the  battle  of  Buxar  ?  —I  know  of  no  such  de- 
tachment. 

Do  you  remember  when  the  body  of  the  army 
was  there?— The. srmy  wss frequently  in  mo- 
tion. I  can  give  no  account  of  the  tinie  of  its 
being  there.  When  the  army  was  in  the  field, 
it  was  expected  the  rain  would  come  on  :  the 
army  went  to  the  cantonmenis  at  Buxar. 

Was  the  army  at  Buxar  before  the  rains  ? — I 
cannot  speak  to  the  motions  of  the  army. 

Were  the  rains  set  in  when  the  army  went 
to  the  cantonments  at  Buxar?— I  can't  tell* 
whether  it  rained  any  one  day. 

Was  it,  or  was  it  not,  before  the  rains,  that 
the  army  came  there  ?•— Ten  or  twelve  days 
after  our  arrival,  I  remember  it  rained. 

•  Had  the  rainy  season  set  in  ?— I  don't  mean 
to  say  that  the  rainy  season  began  10  days  be- 
fore, or  10  days  afler  our  arrivid. 

Mr.  Hunt  examined, 

Abont  w.ha^  lime.does  the  rainy  setson  set  in 
at ^uj^arf— It  ||^nerally  se^s  in  the  latter  end 
or  June,  or  begmning  of  July. 

Dqi9I  :it  hold  op  ,10  or  13  days,,  during  the 
raipy, season? — Tnereai^  instances  of  it. 

Whop  .does  the  rainy  seafon  .end  there ?^» 
T|ie  rainy  season  geueraUy  ends  in  the  month 
of  September!  or  iq.  the  beginning  of  October. 

Kiuen  Juan  Dots  re-examinefl. 

Were  you  at  the  battle  of  Buxar  ? — I  was.  I 
have  reason  to  remember  it.  l  was,  after  the. 
battle,  flung  into  confinement. 

J}}^  th^  army,  or  any  part  of  it,  after  its  first 
going  into  cantonments,  move  towards  Duor- . 
gotty  ?-^-l  am  not  well  acquainted  with  the  cir- 
cumstances. 1  was  confined  befure  the  battle. 
All  Cossim  Ally's  people  were  confined  by  Su- 
jaliI>o)vlah. 

Was  BoAakey  Doss  also  confined  ?— He  was. 

How  long  More  the  battle  was  BoUakey 
Doss  confined  ?^— I  believe  above  a  month,  per- 
haps six  weeks. 

Did  pollakey  Do;s  act  as  a  shroft  for  Cossim 
Ally  during  his  confinement?— What  kind  of 
question  is  that?  Cossim  Ally  himself  was  in 
confinement.  Where  should  he  have  money  to 
send  to  his  shroft  ? 

What  kind  of  con^i^iii^nt  was  Cossim  Ally 
in  ? — In  a  tent  near  Sujah  Dowlah  :  his  o|rn 
attendants  were  removed,  and  chokies*  put. 
over  him. 

What  coppnement  was  BoUakey  Dost 
under? — I  have  taken  an  oath,  and  I  will  tell 
the  trnth.  The  N^bob,  Sujah  Dowlah,  wanted 
to  get  mo^y  from   Bollakey  Doss,   in  eon- 


*  -Oiwrda  or  watchmen. 
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6oin^  htm  firal,  beforetbe  rest  of  CkMBim  AHv't 
servaoto.    The   treasurer   of  Sujali  Dowtab 

g^^ellic  Joqu)  desired  the  Nabob  to  put  Bollakey 
OSS  under  his  cbarfpe ;  and  promised  to  ^et 
mouey  from  him.  Sujab  Dowlab  likewise 
plundered  all  the  goods  and  effects  of  Cossim 
AUy :  he  even  infringed  the  rights  of  his  ze- 
nana. '  It  was  not  till  after  the  battle  of  Buxar, 
Cossim  Ally  obtained  his  liberty :  they  did  not 
think  it  of  consequence  enough  to  con6ne  me 
at  first  with  my  master.  I  was  confined  14  or  15 
days  after  the  coafioement  of  BoUakey  Doss. 

Ilow  many  days  were  you  confined?— 
Twenty-ooe  days. 

Did  you  ever,  to  the  best  of  your  reoollection, 
see  Meer  Hussud  AUi  before  yesterday  ?— I 
ha?e  often  seen  him  lately  going  about  in  Cal- 
cutta; but  never  before. 

Hare  you  seen  him  with  the  army  ? — I  hate 
seen  many  thousands  whom  i  do  not  recollect: 
I  know  nothing  of  him. 

Did  you  see  Cossim  Ally's  .priooipal  ser- 
vants?—I  did  not  know  them.  I  sat  in  my 
tenU 

In  case  any  treasures  had  come  to  Cossim 
Alley,  or  fiollakey  Doss,  during  their  confine- 
ment, what  would  become  of  it?— When  a  man 
is  in  confinement,  he  who  confines  him  will 
take  it :  whatever  Bollakey  Doss  had,  Collie 
Joqu  took  from  him. 

I>id  Collie  Joqu  gire  a  receipt  for  the  money 
be  plundered  ?— I  don't  understand  such  con- 
versation. 

If  any  treasures  had  come  to  Bollakey 
Doss,  which  Collie  Joqu  had  taken,  would 
Bollakey  Doss  have  given  a  receipt  for  it? — 
M^hy  should  I  suppose  treasure  would  come 
at  that  time,  or  why  should  he  give  a  receipt 
for  it? 

Can  y<m  take  upon  you  to  swear  that  no  each 
treasure  arrived  ?— From  the  time  thai  I  was 
in  oonfinement,  I  can. take  upon  me io  swear 
that  no  treasure  was  brought. 

Was  Cossim  Ally  Cawn,  and  Bollakey  Doss 
in  the  same  army  together  ?— Bollakey  Doss 
was  in  the  same  army  with  him. 

Mr.  WUliamt  ezaiuined. 

Do  you  know  the  river  Door^ottv  ?— I  do 
not  know  the  names  of  the  rivecs  m  that  coun- 
try. 

Do  you  know  at  what  time  the  army  of 
Sujab  Dowlab  entered  their,  cantonments  at 
Buxar?— They  cannonaded  Patna  in  May ;  I 
can  only  answer  for  the  motions  of  our  own 
army.  The  battle  of  Buxar  was  the  SSrd  of 
bctober. 

Kiuen  Jtmn  Dots  re-examined. 

Jury,  For  how  long  a  time  have  you  seen 
Meer  Hussud  Alii  about  Calcutta  ?— Ten  or 
fifteen  days  from  this  time* 

How  often  have  you  seen  him? — About 
twice. 
.  Did  you  talk  with  him  ?— No. 

How  came  yoa  to  know  him  ?— I  saw  bim 
onoe  on  boneback.    He  said  I  know  you,  you 


w!ere  Bollakey  Doss's  servant;  I  answered* 
Very  probably :  there  was  a  servant  of  mine 
with  me. 

What  is  his  name  ?— I  do  not  know. 

Hsd  you  ever  seen  him  before  ?— Onee :  no> 
thing  then  passed  between  us. 

How  came  you  to  know  bis  name?; — I  did 
not  know  his  name  when  I  saw  him  in  court. 

Did  you  go  to  the  bouse  of  Maba  Rajah 
Nundocomar  ?— 1  never  wentuear  him*  1  like 
to  stt  in  my  own  bouse. 

Was  there  more  than  one  body  of  the  army 
at  Buxar?— The  two  armies  were  separate: 
there  might  be  a  coes  or  a  ooss  and  a  half  be* 
twixt  Cossim  Ally  carried  equal  srmv  from 
hence ;  but  at  the  time  of  the  battle,  I  believe 
Cossim  Ally  bad  not  more  than  from  500  to 
2,000  men  belonging  to  bim. 

Was  Cossim-  Atty  close  confined  on  the  da^ 
of  the  battle?— He  was ;  and  at  the  end  of  bia 
confinement,  he  could  not  be  said  to  have  any 
army  at  all ;  several  were  gone,  and  be  bad 
given  dismission  to  others :  he  had  dismissed 
Somroo :  Ccssim  Ally  was  not  released  till  after 
the  battle. 

Shaik  Ear  Mahomed  examined. 

Do  you  know  Mahomed  Com  maul  ? — I  did. 

Do  you  know  more  than  one  of  that  name  ? 

[The  question  was  repeated  several  tiosesy 
but  no  answer  could  be  produced.] 

Mr.  Elliot.  It  is  impossible  he  can  mistake 
me :  he  will  give  no  answer. 

At  last  the  witness  said,  I  did  not  knovr  any 
other  Mahomed  Commaul. 

Do  you  know  Commaul  O'Dien  Ally  Cawn  ? 
-I  did. 

Is  the  Mahomed  Commaul  you  speak  of, 
and  Commaul  0*Dien  the  same  person  ?— They 
were  different. 

Is  the  Mahomed  Commaul  you  speak  of 
alive  or  desd? — Dead. 

How  do  you  know  ?— I  buried  him. 

When  did  he  die  ?— Five  or  six  years  ago:  I 
do  not  remember  exactly. 

Where  did  he  die  ?-• •  He  died  in  the  houseof 
Maba  Rajah  Nundocomar,  in  Calcutta. 

Where  did  he  usually  reside  while  living?— 
In  a  little  place  separate  from  the  house  of 
Maba  Rajah :  when  he  came  from  Muxada« 
vad,  Maba  Rajah  put  bim  there. 

Do  you  know  whether  that  Mahomed  ever 
witnessed  any  bond  to  Maha  Rajah  Nundo* 
oomar  ?•— I  saw  him  witness  it  with  my  own 
eyes:  I  saw  him  put  his  seal  to  it 

Who  gave  the  bond  to  Maba  Rajah  Muode- 
oomar  ?-  •  - BoUake v  Doss^ 

Do  you  know  who  were  the  other  witnesses  ? 
— Matheb  Roy,  a  kittree;  and  Sielabot  the 
vakeel  of  Bollakey  Doss :  those  three. 

Do  you  recollect  for  what  sum  of  motoey  It 
was  ?— I  remember  it  wss  for  48|0itl  ncca  m- 
pees. 

CroU' Examination, 

Whose  servant  were  you  ?-  -I  am  not  e  ser- 
▼ant ;  1  ased|  along  time  ago,  to  tradtf  i»Mlti; 
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1  aoiiio ooe^ mnmtti :  I  go laek mmI  forwtrdi 
td  Mftb&  Rftjab  x  my  male  has  a  Imiim  at 
Siedabad,  where  we  have  oarried  on  bwiiMia 
lor  a  long^  tfaco  of  tiaao:  my  aoele  naed  fre- 
4|i»Btly  td  go  to  Maha  Rajab'g :  wbm  I  was 
lUtle  I  Bead  to  go  with  him :  I  have  now  been 
ten  or  fifteen  years  to  Calcotta,  aad  always 
wilb  Ibe  MabeRttjah. 

How  oame  yon  to  see  the  bead  ezecoted  ?— 
lUbemed  Co«maai«  J^^ydsb  Cbowbee,  Cboy- 
too  Naal,  and  myaeit*  were  sitting  in  the  house 
ef  Lacky  Gannlo  Seat,  in  the  Borraboimab  with 
Mebo  ftajab:  BoNekey  Dess  likewise  came 
IB,  and  sat  down  by  os :  Maba  Rajah  Nundo- 
eaasar  lived  in  tb^t  boose;  having  sat  down, 
Maba  Rajah  Nundooomar  said  to  Bollakey 
Does,  Yon  have  for  a  loog  time  had  my  money ; 
it  shall  remain  no  longer  with  yon  f  now  pay  it 
tee:  tbea  Bollakey  I>oss  answered  Nuadoco- 
UMr,  My  money,  whteb  was  in  the  home  of 
Muxaditvad  and  Oecca,  has  been  plandeied ;  I 
base  not  now  the  power  of  paying  the  money  ; 
n  groitkum  of  Bsoney  is  doe  to  me  from  the 
Roghsh  Company :  having  reeeived  that  mo- 
ney, I  will  pay  yoQ  fiwt,  aad  after  that  will 
]«;y  othon :  I  will  nowgtve  you  a  bond  for  that 
■uiney,  do  yo«  take  it  from  me*  .He  then 
iiressed  Maha  Rajah  very  much,  with  bis 
Jbands  ysioed,  to  take  the  bond,  if  aha  Rsjah 
cnnsenied,  and  said,  Very  well,  write  a  bond : 
he  then  said,  Give  me  Mahomed  Comaiaol  with 
-me,  and  I  baviog  gone  to  my  own  bouse,  will 
writoottt  abond,  seal  it,  and  get  proper  wit* 
vesseslo  ii,  and  send  it  back  by  Mahomed  Com- 
naaoleDlaha  Raiah  Nondocomar  said,  Very 
well.  Bollakey  Doss,  taking  Mahomed  Coas- 
niaol  with  him,  obtained  dismission:  Maha 
Ra^  then  got  up,  and  we  three  likewise  look 
oaur  luivnsf  when  we  went  into  an  enter  bouse, 
Seat  Bollakey  Doas  said  to  me.  Do  yon  like* 
wise  come  along  witb  me ;  and  I  having  gotten 
a  band  written  out  and  sealed,  you  will  see  it 
done:  he  having  said  this,  I  agreed ;  behafiog 
^ot  huo  his  palanquin  went  away,  we  fbur 
people  followeil  him,  be  bttving  gone  wilb  bis 
^fau^pHUj  balf  a  gurry  after  we  ibHowed  bira, 
we  Mflswise  v^^ed  at  his  house.  IVe  saw 
jBoHakejf  Does  sitting,  and  along  with  him  Ma- 
tbeb  Roy,  fiithdivt  Lilki  Dooaan  Siacr,  and  a 
Mekorir :  we  sat  down.  BoRakey  Doss  said 
.  «#bia  writer.  Write onta  bond  fev  48,0$1  sioca 
rupees,  in  the  name  of  Maha  Raiah  Nuado- 
•eviar :  he  wrote  oof  a  bend  in  Persian,  and 
fibn  Mdhifrir  \mrv^  t«ad  ft,  Bollakey  Dons 
beard  it,  and  took  it  into  his  hands,  and  having 
mken  it  in  bisiiands,  he  took  off  a  ring»  which 
wan  on  bis  finger,  ami  when  be  bad  taken  it  off, 
bedinped  it  in  a  stCM  dewal  finb  staad)  tvbieb 
wna  iymg  befoiw  bim,  and  allxed  the  seal  to 
llw  paper  which  was  luring  helbvo  bim,  and 
Jiaving*  sealed  it,  he  said  to  Mabontied  Com- 
*MMl,l[>o  you  likewise  be  n  witness  to  it,  end 
gmve  liie  bond  into  bla  bands.  He  having  like* 
ivise  tnkcn  bis  seal  off  bid  ftnger,  nffixed  it  lo 
Aie  bond  ns  a  witoeae.  iMMey  I>oss  then 
aaid  te  BfinHieb  Roy,  Baboo  MatbebRoy,  Do  , 
^ei»l&awisewitMmits  MatbebRoy  likewise, 
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batioff  tiAen  bis  seal  fromi  his  finger,  affixed 
it,  and  waa  n  witness.  He  then  said  to  Mla- 
bttt,  bis  vakeel.  Do  ^ou  lihewisebe  a  witneaa  to 
this  bond ;  who  having  taken  the  ink«Btand  in 
hie  band,  wrote  hie  name  in  Persian,  as  a  wit- 
noss :  Bollakey  Dess  then  took  the  bond  in  hie 
hand :  then  Bollakey  Doss  pot  the  bond  into 
the  bonds  of  Mahomed  Commaui,  and  said  to 
Seillabot,  Do  you  likewise  accompany  Maho- 
med Commaul,  aod  deliver  this  bond  to  Maba 
Rajah  Nundooomar.  Mahomed  Commaul  aod 
Seillabnt  hating  taken  the  bond,  went  to  the 
bouse  of  Mabe  Rajati  Nundooomar :  I  likewise 
went  to  my  own  bouse.  Of  the  bond  being 
sealed  and  oKeented,  i  know  this. 

When  BoHakey  Doss  came  to  Maha  Rajah 
Nundooomar,  had  lie  any  servants  ?-— He  had 
peons  and  kidmntgars;  Jr  could  not 
tliem:  one  kidmntgar  went  up  lor  bia  sboeei 

How  many  f^^l  cannot  tejl. 

Were  any  on  horseback?— ^ No. 

Were  there  five  or  suiP-«-I  cannot  tell  tbeir 
number. 

What  did  Maha  Ra^b  Nundoeomar  aay, 
when  first  he  came  to  bis  bouse?-— He sakl 
what  1  have  given  in  evidence. 

What  did  be  first  say  ?^It  has  already  been 


[(^estion  repeated.^  I  have  related  every 
tbieg,  from  the  time  he  eame,  to  the  end. 

[Question  again  repeated.]  If  I  begin  at 
the  beginning,  1  can  tell,  1  cannot  begin  in  tbb 
middle. 

C&urt,  Let  htm' begin  again. 

A,  Joydeb  Ohowbee,  Cboytou  Naut,  Me- 
homed  Commaol,  and  myself  were  aitting  in 
the  house  of  Luckycanot  Seat,  witb  Make 
Rejab,  Seat  Bollakey  Doss  Kkewise  came,  he 
Kkeeise  sat  down  ny  Maha  Rajah;  Maba 
Rajah  said  to  BolUkejr  Don,  There  has  beeft 
money  of  mine  a  long  time  with  you ;  it  shall 
notmmaia  longer ;  you  now  pay  it  me:  Bd- 
lokey  Boss  answered,  My  bouse  at  MuzadavlMI 
nnd  Dseea  have  been  plendered ;  I  have  not 
now  the  power  of  paying  it,  there  is  a  great 
sum  of  money  due  to  me  by  the  Eegfisb  com^ 
pany ;  when  I  have  received  that  money,  I 
will  pay  you  fimty.and  will  after  pay  otbertf ; 
I  wid  now  write  oet  a  bond  for  you,  do  you 
take  it ;  and  he  pressed  bim  very  moeb  to 
take  it.  Maba  Rajah  consenleiM  Bollakey 
Doss  then  said  te  Maba  Rajah,  Qive  me  Ma* 
homed  Commaol  along  with  me,  and  hatiAg 
gone  to  my  owii  bouse,  and  having  written 
out  a  bond,  and  having  got  it  sealed  and  pro^ 
periy  witnessed,  I  willsend  h to  you  by  Ma- 
homed  Commaul.    Haring  said  this^  he  ob« 


IQumiionto  JMr.  ElHat.  Does  he  repeat  in 
tbesaiAe  words? 

A,  The  paragraph  is  repeated  in  the  samk 
words/) 

Witnm.  Maba  Ri^ab  likewise  get  op ;  end 
we  likewise  leo  took  leave.  Having  gone  into 
an  ooMMUsey  BoHekey  Dosrsaid  to  me,  Doy  ou 
likewise  come  along  witb  ow  to  my  boose:  kp 
having  got'loto  bis  palanquin,  bewentbefbra 
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U0.  We  fAor  liieOf  Mahomed  Comniaalt  Joy- 
ihh  Chowbee,€hoytoo  Naut,  and  mytelf,  went 
half  a  irdrree  alWwards.  I  eannot  tell  the 
aame  worda. 

Cottr/.  You  need  not  tell  the  aaaie  worda : 
tell  only  the  aiibrtance.  We  had  rather  yoa 
.repeat it  in  other  worda. 

Witness,  We  arrived  there.  Bollakey  Doaa 
wia  before  aittioff  there,  and  Matheb  Ro^^, 
Seillabut,  Lalloo  Doman  Sing^,  and  a  Mohurir 
were^  there.  We  foor  people  likewise  aat 
down :  Seat  Bollakey  Doaa  said  to  bia  Mo- 
hurir, Write  out  a  bond  to  Maha  Ri^ah  Nun- 
doGoinar  for  48,052]  rupees.  Havioif  written 
out  a  Persian  bond,  and  read  it  to  him,  he  gave 
it  into  the  handa  of  Bollakey  Doas :  lie  haf  ing 
taken  off  a  ring  from  his  finger,  dipt  it  into  the 
sicca  dewat,  which  was  before  him,  and  fist  it 
to  the  bond ;  and  be  put  it  into  the  hand  of  Ma- 
homed Commanl;  andaaid.  Do  you  likewise 
be  a  witoesa  to  It.  Then  Mahomed  Commaul, 
Jiariog  likewise  taken  off  his  seal  fVom  his 
finger,  dipt  it  in  the  sicca  dewat ;  and  affixed 
it  on  the  bottd.  .Then  Bollakey  Doss  aaid  to 
Baboo  Matheb  Boy*  Be  you  likewise  a  witness 
to  this :  he  likewise  having  affixed  his  seal  to 
it,  was  a  witness.  He  likewise  then  said  to  hia 
Vakeel  Seillabut,  Do  yon  likewise  be  a  witness : 
he  likewise  having  Miken  the  ink^stand  into  bis 
hand,  wrote  his  name  in  Persian ;  and  became 
likewise  a  witness.  Seillabnt  then  put  the 
houd  into  the  bands  of  Bollakey  Doss.  Bol- 
lakey Doss  gave  the  bond  into  the  hands  of 
Mjdioroed  Commaul;  imd  said  to  Seillabut, 
Dcryott.  go  along  with  Mahomed  Commaul, 
4nd  give  this  bond  to  Maha  Rajah  Nundoco- 
mar.  Seillabnt  and  Mahomed  Commanl  hav- 
ing Uken  the  bond,  went  away  ;  and  I  likewise 
went  to  my  own  boose.  This  is  what  1  know 
i|)KMit  witnessing  it. 

•  How  long  is'  it  since  you  were  acquainted 
vith  Mahomed  Commaul  ? — About  a  month  or 
5wo  before  this  bond  being  executed.  He  used 
to.  go  baekwarda  and  forwards  to  the  Maha 
diajah  Nundooomar.  I  likewiae  went  back- 
l^ards  and  forwards. 

Was  be  the  servant  of  Maha  .Rajah  Nundo*^ 
«omar?— He  was  not  servant  of  Maha  Rajah 
fiundocomar ;  he  had  been  the  servant  of  Mahli 
it^ah'a  father,  and  went  backwards  and  for- 
wards at  Maha  Rajah's.  He  nenaaioed  some- 
iimes  two,  three,  or  four  months  aAarwards 
liere,  and  went  to  Mnxadabad. 

When  did  he  come  back?— About  four  or 
fire  years  after. 

{Ar.  Elliot,  I  bid  him  not  repeat  so  often ; 
IftB  says  he  lepeats  that  he  may  be  aure.] 

Did  he  stay  at  Mnxadabad  four  or  five  years? 
r-*He  cnme  baok  four  or  five  years  after  sign- 
ing the  bond  ^  and  then  I  saw  him  at  Maha 
«iJah'a. 

Was  he  a  servant  ofMaha  Rajah's?— I  know 
when  a  man  comes  backtv«rda  and  forwards ; 
but  I  do  not  know  if  he  is  a  servant 

Where  did  he  livef-  When  he  returned  firom 
Mnxadabad,  Maba  Rajah  NundoconMur  gate 
bin  a  plaoe  pear  hia  own  bouse  to  Uve  hi. 


Was  he  long  ill  before  his  dnith  P«*^ft  vmn 
well  for  three  or  fomr  months:  after  thiA  bm 
wui  sick ;  and  then  bodied. 

What  was  the  situation  of  the  pboe  be  bad 
given  him  P— It  waa  within  the  four  walla 
ofMaha  Rajah's  house,  and  belonged  to  tba 
bouse. 

What  aort  of  a  place  waa  it  ?-^It  is  here  ift 
Cakmtta.    1  caa  shew  it  if  yon  will  go« 

In  the  mean  time,  do  vou  describe  it.— It  is 
raieed  upon  a  terraaa,  [cbimd.]  There  is  a 
Cbabbuoua  ander  it;  there  were  three  opeD* 
ings :  one  to  the  southward ;  one  to  the  weal- 
ward,  which  Maha  Rajah  Nundooomar  ordered 
to  be  filled  up  with  mats;  and  Ml  the  alhar 
opening  for  the  door. 

Was  the  third  openmgto  tba  noftbyOr  to  tha 
eastf— Totbeeaat. 

How  laige  was  the  piece  P— I  eanaoC  tail 
many  cubits  it  is.    That  pfawe  yet  m- 


Who  lives  in  that  place  now  P— Ifaha  Ri^ah 
Nundooomar'a  peeas^  kidmatears,  dca.  It 
is  not  appointed  for  tlie  use  of  any  partiiailag 
persons,  as  in  MabeoMd  Comroaura  time. 

Are  the  kidmutgam,  dkc  of  the  Maba  Ra* 

S's,  Muasnimen  or  Hindoos  P— They  mm 
h  one  and  the  other. 

Do  any  of  them  sleep  there  P— How  can  I 
tell  whether  they  sleep  there  P  Iseethamail 
in  the  day  time. 

How  came  you  then  to  know,  that  Ma* 
homed  Commaul  alept  there,  and  the  ordeta 
given  about  it  P— I  saw  Maba  R<a«h  with  my 
own  eyes,  order  the  house  to  be  fitted  out  foe 
him  ;  and  he  lived  there. 

Did  you  use  t»  go  backwards  and  fiwwarda, 
at  that  time  and  plane  P— As  I  weal  la  Maha 
Raiah's  durbar,  1  asedte  pasaby  tha  plaa^ 
and  mails  my  aalam  to  him* 

Did  you  see  biin  when  he  was  sick  P— I  did: 
I  saw  that  physic  from  Maha  Rajah  van  acat 
him. 

What  year  did  he  die  ?— I  do  not  know  th» 


DMntb  or  year ;  it  was  in  the  rainy  i 

Who  was  at  his  burial  P— t  carried  him  eel 
to  be  buried :  other  people  likewise  went  aotr 

Who  else  was  there  P— Many  people,  Sbab 
Mahomed,  Chawn  ab)^  Chnbdar,  Ruad  MaH^ 
Cawn  Jemut,  Jummiatt  Cawo,  Ika  Cawa, 
CawnMshomed,  and  five  or  six  eooUca^a^ 
body  else. 

Were  these  all  who  were  there  P—Ezaspft 
the  coolies,  there  waa  no  one  else.*  I  apenk 
with  certainty. 

Did  you  ever  attend  the  burial  of  any  bed/ 

ulasca  la 


else  P— It  is  a  custom  among  us  Mnssuli 
go  out  with  the  bodies  of  aay  of  our  frieada  aad 
Mlalioos,  when  they  die.  laNnee  I  caese  to  iha 
age  of  maturity,  I  Miere  I  have  attended  SOOar 
300  of  them. 

Court.  Tell  the  namea  of  some.-— il.^  I  waul 
out  with  Shau  Mabomed,  Cawn  abb  Chabda% 
Bnllah  Cawn.    Need  I  mention  aay  mare  ? 

Who  were  the. other  psnona  that  altaaded  ? 
-•^Massulmen  of  the  Maba  R^ab'afottily. 

liow  came  yoa  to  refaambv-tbaic  aattia^y^ 
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Mwrtty  r-*-Th«  m&nmg  after  Uie  night  of  bit 
dcirtb,  MabaRajab  viaa  ioforiMd  of  k';  tbe 
barial  was  nade,  aod  I  remamber  tb«ae  people. 

{The  witnesa  baviiig  beea  pressed  with  this 
f ttsetioD  Ofer  and  o? er  agaio»  Mr.  Elliot  said,  I 
caooot  get  him  to  give  auy  reason.] 

Did  yon  see  any  of  your  acqoaiotance  that 
norningP— No :  it  rained  very  bard. 

How  long  have  you  been  acquainted  with 
Chovlon  Naut  ?— Ten  or  «le?en  years. 

How  long  have  yon  been  acquainted  with 
Joydeb  ChowbeeT — As  long  as  1  know  Choy- 
ton  Nant. 

Were  yoo  first  acquainted  with  them  both  in 
tbe  same  plaoef — 1  was:  thev  used  to  come 
backwards  and  forwards  to  M ana  Rsjah's. 

Did  yon  see  Joydeb  Chowbeelhe  day  of  the 
fdneral  f— They  both  used  to  come  to  Maba 
Rajah's  Durbar :  I  do  not  recollect,  with  re- 
spect to  that  day  in  particular. 

How  long  have  you  been  attending  at  tbe  Ma- 
ba R^ah*s? — 1  have  before  said,  1  came  to 
Cakmtta  twelve  or  thirteen  years  ago. 

Did  Joydeb  Chowbee  and  Cboytoo  Nant 
Cnme  to  Maba  Rajah's  together  ? — I  did  not  say 
that:  I  said,  when  I  came  to  Maba  Rajtih  I 
saw  them. 

What  conversation  passed  at  the  house  of 
Bollakeir  Does  Seat  ?— I  have  kept  no  acoonnt 
of  it    He  spoke  what  1  said  to  the  Mohurir. 

Had  that  Mohurir  any  papers  or  accounts 
with  him  f— No :  he  was  sitting  witliout  any. 

Do  yon  understand  Persian  f— I  do  unifer- 
fliaad  it  little,  hot  do  not  write  it  weH. 

Werf  yon  asked  to  witness  the  bond  ? — He 
desiied  nobody,  but  who  are  already  named. 

When  the  writer  read  the  bond  to  Bollakey 
Doss,  what  did  he,  Bollakey  Doss,  say  P— No- 
thing,except  well,  or  some  sucii  word. 

Did  any  body  present  ask  Bollakey  Doss  the 
amonnt  of  the  bond  ? — No  one  asked,  as  I  re- 
collect. I  think  1  speak  with  certainty.  I  do 
not  remember  it. 

Did  Bollakey  Dosa  Seat  mention  the  parti* 
^alarsuro  the  Mohnrir  was  to  make  tbe  bond 
lbr?-^Hedid. 

Do  yoo  know  Bollakey  Doss  Seat?  Was 
you  well  acquainted  with  him  ? — 1  knew  him 
very  well. 

Did  Bollakey  Does  give  that  order  in  Per- 
sian P— No,  in  Moors. 

.  Court.  Repeat  that  order.  [He  repeats  tbe 
same  in  Persian.l 

..  [Mr.  EUioi,  ,1  examine  him  in  Moors,  he 
always  repeau  the  words  of  the  sum  in  Per* 
MBAi  which  IS  contrary  to  the  usual  manner  of 
ipsslrinjg  ;  for  thoae  who  speak  in  Persian, 
wbeo  they  come  to  sums,  abnost  always  men- 
lieo  tbem  in  Moors.  He  now  repeaU  it  in 
Moors.] 

HiBw  cane  you  always  to  mention  that  sum 
ia  Pwsisn,  which  Bollalwy  Doss  gave  orders  ibr 
ni.linrsfi-^l  spoka  it  for  your  information. 
IJMnui^  himself  to  Mr.  Elliot.] 

iMrJSua.  If  you  did  that  ibr  my  inforoMi^ 
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Persisn,  as  I  sm  to  interpret  the  whole  lo  the 
Court?— ^.    I  happened  to  say  it:  Ididnol 
say  it  for  your  information.] 
'    How  came  you  to  do  so  three  times  over  ? — 
For  your  information.    [To  Mr.  Elliot.] 

Court,  Was  it,  or  wss  it  not,  for  the  infor- 
mation of  tbe  interpreter  ? — A.  There  was  i|a 
particular  reason. 

How  9ame  you  to  lie  so  particular  in  your 
account  of  the  sum  ? — 1  remember  it  from  ths 
knig  dispute  there  has  been  about  the  bond. 

When  did  you  first  bear  of  the  dispute  about 
the  bond?-~I  do  not  inesn  in  particular  the 
bond.  1  know  it ;  because  Mobun  Persaud  and 
Gungabissen  nroceeded  against  Maba  Rsjah, 
in  tbe  court  or  Cutcherry,  in  the  time  of  Mr. 
Psik,  and  also  in  Mr.  Rous's  Cutcbenr. 

For  what  sum  waa  that  complaint  r— They 
complained  Ibr  199,000  rupees,  on  account  of  a 
deposit. 

Why  do  yoo  give  that  as  a  reason  for  know* 
mg  the  l)ond  was  for  46,0S1  rupees?— 1  never 
gave  that  reason  for  remembering  it.  I  know 
It  from  the  month  of  Bollakey  Doss  Seat. 

rdnestion  repeated.]-^ J.  1  never  said  so. 

[Mr.  Elliot  and  Mr.  Jackson  both  depose, 
that  he  did  give  that  reason.    Mr.  Weston, 

Si'  gentleman  of  the  jury,)  also  says  that  he 
id  so.] 

[Question  again  repeated.]— il.  I  never  sa|d 
that  Mobun  Persaud  and  Gungabissen  sued 
Msba  Riyab  Nundocomar  for  48,021  rupees,  in 
the  Cutcherry. 

How  long  ago  was  this  suit  in  tbe  Cot- 
cherry  ?— About  three  years  ago. 

In  which  did  it  commence  ?  Whose  court  ? 
^Mr.  Palk's. 

"Do  you  know  any  dispute  in  the  mayor's 
court,  about  thia  matter  ?— I  do  not  know  of  any. 

'Did  you  give  evidence  in  that  cause?— In 
the  time  of  Mr.  Rous  I  did  give  evidence. 

In  your  evidence,  did  you  mention  the  mim 
of  48,081  rupees? — No  mention  was  made  of  it. 

Have  you  ever,  from  tbe  time  of  executing 
the  bond  to  this  time,  mentioned  tbe  sum  m 
that  bond  to  any  body  ?— Nobody  ever  men- 
tioneil  that  sum  to  me,  nor  did  1  mention  it. 

What,  never  aince  Maba  Rajah  has  been 
confined  ?  Not  to  any  body  ?>— J  do  not  re- 
memlier  telling  to  any  body. 

Did  you  never  tell  tbe  sum  to  Mr.  Jarret,  nor 
any  body  concerned  for  Maba  Rajah  ?*»-Whea 
Mr.  Jarret  asked  me  about  this  business,  I  told 
him  of  it ;  1  gave  account  of  it,  and  Mr.  Jarret 
wrote  it  down. 

Did  you  never  mention  it  to  this  gentleman  ? 
[Pointing  lo  Mr.  Ferrer.] 

Never.  1  never  did?  [Mr.  Farrer  confirms 
whi^t  he  said.]  When  Maba  Rajab  was  put 
into  confinement,  he  desired  me  to  go  to  Mr. 
Jarret,  and  give  him  what  information  I  could. 
Nobody  else  asked  me  about  it. 

Did  yon  tell  Maha  Rajali  himielf  ?— I  did 

How  came  you  to  mention  so  exsetly  ths 
m?— 1  heani  it  from  the  moutb  of  Seal  Bol- 
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fore  his  fkee :  dn  niy  tamwmfklgt  Ves,tic  give 
the  aifwer  above  rdicsrwd.] 

Court.  Bave  you  aeen  any  other  bondf 
eiecttted  noce  ibis  6f  Boliakey  Doss?  Now 
von  QBdersUod  tbe  qaestistt  t  aoswcr  it.-«-^. 
I  do  Dot  recoUeel  to  have  been  preBsnt  si  the 
executing  of  any  bond^  I  know  tbe  custom  of 
executiug  bonds. 

[Question  repeate4.]--I  tboogbt  yon  saked 
what  the  custom  of  tbe  eountry  was*  as  ts 
executing  bonds  from  my  own  knowledge,  aod 
having  seen  tbem. 

Do  yon  know  the  custom  ?  What  is  itf— J 
know  the  custom  of  executing  bonds :  ope  pati 
a  seal  here,  another  there,  I  have  been  pre* 
sent. 

How  should  you  know  the  custom  of  the 
country,  if  you  have  never  seen  bonds  exe-. 
cuted? 

Mr.  EUioL    He  will  not  gtfe  an  answer. 

[Question  again  repeated.  J— 1  have  bees  is 
trade  for  many  years,  and  have  seen  many 
bunds  signed  and  executed  to  myself. 

When  was  the  last?— 1  am  speaking  of  15 
'or  20  years  ago ;  or  when  1  wiu  15  or  90 
years  of  age. 

Have  you  never  seen  any  bonds  exeeuted. 
but  the  bond  in  question,  and  those  to  yoursdf r 
—I  do  not  remember ;  I  cannot  remember;  I 
cannot  pretend  to  say . 

You  say  that  you  have  seen  bonds  executed ; 
but  do  not  remember  to  whom,  and  in  wboM 
favour.  How  came  you  not  to  remember  those 
to  yourself? 
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Did  Boliakey  Doss  Seat  mention  it  in  Per*  I 
rian  ? — No:  in  Hindostan. 

Have  you  never  since  heard  it  from  any 
cfther  person  ?— When  Maha  Rajah  was  first 
thrown  into  confinement,  he  told  me,  it  was 
on  account  of  a  forged  bond,  which  I  had  been 
present  at  the  execution  of.  1  have  not  beard 
,  of  it  from  the  time  1  heard  it  of  Boliakey  Dosi 
fill  now.  I  told  him  that  the  complaint  was 
M  nnjnst  one,  as  I  was  present  at  the  ereeu* 
tion  or  the  bond;  and  that  the  gentlemen  of 
tbe  Audawlet  would  do  him  justice. 

Were  you  at  the  execution  of  any  other 
bond?- --No:  f  had  not  much  business  with 
Boliakey  Doss  Seat.  1  never  was  at  the  exe- 
.  cution  of  any  other. 

Or  of  any  other  person's  bond ?— Yes: 
many. 

Do  you  mean  to  Maha  Rajah  Nundocomarf 
-—No :  I  have  seen  bonds  of  his ;  but  not  seen 
them  executed. 

Have  you  seen  any  other  bond  executed  ?-^- 
I  have  seen  several ;  but  do  not  remember  the 
persons. 

Court,  Name  the  name  of  any  person  you 
Isst  saw  execute  a  bond? — A,  f  have  seen 
persons  sign  and  seal  bonds ;  bnt  do  not  recol- 
lect whom  or  when. 

Have  vou,  since  this  bond  ^was  executed  ? 

Bay  to  whom ;   and  who  were  witnesses  ?— 

Yes:    I  certainly  have;   but  how  should  1 

know  who  the  witnesses  were,  or  whom  in 

^favour  of  ? 

If  you  are  so  tMirtieutar  in  your  recollection 
of  this  bond,  and  its  sunii,  how  comes  it  that 
you  cannot  remember  any  thing  concerning 
the  others  you  have  been  present  at?— -In  my 
presence  a  great  m^ny  bonds  have  been  signed ; 
and  witnesses  have  affixed  their  seals  to  them 
eince  that  of  Boliakey  Doss's. 

Name  the  names  of  those  witnesses.-^I  did 
not  mean  I  saw  bonds  executed :  1  spoke  of 
the  custom  of  the  coontry.  I  thought  you 
nsked  me  as  to  the  custom  of  the  country, 
from  my  having  seen  bonds  executed. 

Have  yon,  or  have  you  not,  been  present  at 
the  execution  of  any  m>nd,  since  that  of  Bolia- 
key Doss's  ?  If  you  do  not  jg^ive  a  plain  answer 
to  a  plain  question,  you  will  be  committed.— 
You  are  my  masters :  you  may  punish  me  as 
you  please. 

[BIr.  Eiliot  being  called  upon,  declares :  bis 
words  were,  **  in  my  presence,  bonds  have 
been  frequently  signed,  and  witnesses  have 
affixed*  tbeir  seals  to  them,  since  the  bond 
which  we  have  been  speakhig  of.*'  He  no%v 
baTS,  that  he  answered  without  understanding 
what  was  said  to  him  ;  and  that  he  thought  1 
asked  him  as  to  the  custom  of  the  country  ; 
but  this  pretence  cannot  be  true,  because  tie 
first  gave  me  a  relation  of  the  custom  with  re- 
spect to  seaKvg  bonds.  I  stopped  him,  and 
told  him,  I  did  not  ask  him  to  tlie  custom  :  but 
*^hether  before  bi's  Ikee  any  bond  bad  Wn 
sealed  and  signed?  fie  asked  me,  wlijetfaH*  I 
neant  to  know,  if  he  had  seen  any  saded  be- 


Co 


'No  precise  answer  couM  be  obtained. 

Court.  Does  he  appear  intimidited  ?  - 

Mr.  Elimt  and  Mr.  Jaekfon.  He  dots  not 
appear  the  least  intimidated. 

Jury,  He  certainly  is  not  intimidated.  B9 
understands  the  question. 

Mr.  Elliot.  He  said  that  he  had  seen  bonds 
executed  since  this ;  but  could  not  remember 
tbe  persons  who  were  present  at  tbe  exeoottoo. 
I  asked  him  if  he  knew  anjr  of  tbe  nersooswho 
were  present  at  the  execution,  he  having  nw 
that  he  bad  seen  many  since.] 

How  csme  you  to  recoKect  tbe  precise  som 
of  Boliakey  Doss's  bond?— in  m^  presesee 
Boliakey  Doss  ordered  tbe  Mobnnr  fo  moke 
out  a  bond  for  that  amount. 

How  came  you  to  remember  the  exart  ■■» 
of  a  bond  executed  so  long  ago?-- ^e*  «•  ■ 
my  remembrance,  I  remember.  Whit  1  bive 
forgot,  I  have  forgot. 

Why  do  not  you  then  remeolier  thwsonn  w 
others  ?— This  one  1  tvmember.  Wliy  defll* 
you  ask  me  why  I  have  not  fbrgntfti 

Why  have  yon  not  forgvt  iff— If  Ifbrgett 
thing,  I  roust  be  content  with  it.  This  I  r«- 
member  oeHectiT  well :   whnt  mftgwer  tbsli  I 


memher  perfectly  well :   what  mftgwer 
give  to,  Why  1  have  Mil  fbrj|;««f 
•    What  reason  have  jou  (br  fc 
— 1    remember  it,  hedHisn  i 
What  1  have  'fergot,  f  fbtged 
Hate  y«U|  nriiM  y«n  Ml,  My 
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I  to  Malim  Rajah,  andaaid, 


lOlT] 

mncnbarinir  ^^^^  Nnamlwr:  tfaardbra  I 
bava  loM  yau  I  bare  bo  veaaon* 

Do  yoo  recollect  aoy  aooi  of  nooay  yo« 
erar  aaw  &  bond  gifen  for,  aioee  that  tine  f-^I 
l^meinber  one  air.  Merriaoo  takiogr  16,000 
rtipeei  froai  Maba  Rajab  NondoeooMr,  eud 
^ifiag'  bit  bond  for  it. 
.  IVere  y  oa  a  wttnaaa  la  it  P«-N«. 

Wbeo  waa  it  ?— 1  only  renaoibar  tbe  aou : 
1  do  Dot  nmieaibar  tbe  data. 

Waa  it  aiace  tbia  bood  ?-~Yaa. 

Hew  long  ago  waa  it  P-^SoaaaliNOg  abora 
Wvaara. 

Were  yoa  present  at  the  exaomioa  of  Mr. 
MorriaoD'a  bead?— I  aaw  him  aign :  Maba 
Rajih  aeat  ma  for  it. 

Who  were  tbe  witaaOBea  ?— He  aigned  it 
before  uoae.  1  do  ml  know  who  were  the 
witnesses. 

Was  it  m  English?— Yea,  it  waa  early  in 
tbe  inomiog;  nobody  was  there:  be  put  a 
seal  of  wax,  and  signed  it :  be  told  ma  he  was 
Mking  oat  a  bond  t 
I>o  yon  take  it, 
*  In  what  langoaga  did  yoa  teH  it  him  P— 1L 
tbld  binhin  Persian. 

Who  was  this  Mr.  Morrison  P-^He  was 
Chootan  Sabeb  (second  in  rank)  at  Muxa- 
davad. 

Where  waa  tbe  bond  given  P'*<'*At  Calootta. 

Jury.  Might  the  name  of  tbe  person  you 
call  Morrison  be  Maddlson? — I  know  not: 
Ihay  called  him  Morrison. 

What  aort  of  a  man  was  he  ?• 
roan,  and  wore  spcetaelea. 

Jury.  From  the  siroilarily  of  tbe  sounds, 
and  the  deaeriplioD  of  the  person,  it  is  evident 
iIm  wllnesa  muat  mean  Mr.  Maddiaon. 

Did  you  ever  aee  aoy  other  bond  executed  } 
-*>-!  never  did  aee  any  other  bond  eiccuted : 
I  have  no  remembrance :  what  ahall  I  tell 
yonf 

Did  you  know  BoUakey  Dosa  very  well  P— 
Ye*. 

Did  fiollakey  Doss  wear  ear-rings  in  his 
earsf— 1  saw  no  ear-rings  in  bis  ears:  wbe- 
dier  be  wore  them  or  not  I  cannot  tell ;  but  I 
did  not  see  them. 

Do  you  know  bis  oeal  ? — I  have  seen  three 
er  f>ur  letters  of  Bollakey  Doas,  that  came 
to  Maha  Rajah  Nnndocomar^,  with  seals ;  and 
by  comparing  them  with  the  bond,  I  aball  be 
able  to  tell. 

Bow  eame  yen  la  aee  tbeee  letters  P— When 
BoRakey  Doas  wrote  a  letter  to  Maba  Rajab 
Nondocomar  from  Cbinsnra,  I  was  there,  and 
.saw  the  seal,  and  one  more  aeal  of  a  letter  of 
Bollakey  Doss,  vbicb  Mabe  Rajab  sent  to 
Hr.  4aTret* 

.  How  came  yon  to  aee  that  letter  that  was 
aent  to  Ar.  Jarret? — Joydeb  Chowbee  carried 
ifllrom1tleb%  Rajah's  to  Mr.  ian«t:  I  was 
then  at  Mr.  Jarret's  house,  and  saw  it  in  Ibe 
hands  of  Joydeb  Chowbee.  1  aaw  it  In  bis 
hntids,  and  asked*  vrbat  letter  was  tbat?  he 
Md,  Batlakey  Dtm^B.  I  looked  at  tbe  acd, 
4*lHiwilirMBslbdtd3rDnia1.  -* 


•A  little  short 


A.  D.  1775-  [lOia 

H«vcnmt  yen  to  wmember  tbe  seal  P-«.F 
bad  in  my  mind- a  letter  Bollakey  Dosa  wrote 
from  Chinsura :  I  remember  that,  and  aeeiag 
thatm  Jeydcb  Chowbee'a  band,  i  saw  they 
were  both  alike.  I  #aw  him  put  it  to  tbat  bond x 
1  have  aecn  him  put  it  to  several  atlier  papers, 
at  m  diatance. 

What  do  YOU  mean  by  a  distance,  and  what 
diatance  P<»-It  was  at  tbe  distance  of  five  or  atx 
cubits,  (or  bauts). 

What  paper  have  you  seen  Bollakev  Dosa 
pnt  bis  eeal  to,  besides  tbat  bond  P — 1  have 
eaen  it  only  upon  these  two  letters  and  thai 


i 


What  are  the  papers  which  yon  have  aeen 
him  put  bia  aeal  to  at  the  distance  of  five  or  alx 
cufaitB  ?— I  have  aeen  his  seal  only  three  tinaea: 
once  to  the  bond;  I  waa  then  at  the  diatanea 
ef  five  or  six  cubits  (er  ba«U) :  the  aeeond  tune 
I  saw  it,  waa  that  on  tbe  letter  wrote  (torn 
Cbinsurahj  the  other  waa  tbat  I  aaw  at  Mf. 
Jarret's,  that  Joydeb  Chowbee  carried. 

Huw  many  other  papera  have  yen,  witb 
your  own  eyes,  seen  him  pnt  bia  seal  to?»— i 
never  saw  Bollakey  Doaa,  witb  my  own  eyes, 
put  bia  aeal  to  anv  other  paper  than  tbe  bmd : 
tbe  appearance  of  tbe  seal  and  tbat  of  the  tw« 
letters  agree. - 

Did  you  take  the  bond  into  vour  band  to 
examine  tbe  seal  P-- 1  saw  when  Bollakey  Doaa 
gave  it  into  tbe  hands  of  Mahomed  Commaol ; 
when  be  gave  it  into  tbe  bands  of  Matbeb  Rojr, 
and  told  liim  to  witneas  it.  J  likewise  saw  it 
when  be  gave  it  into  Seillabnt's  hands.  1  like- 
wise saw  it  when  I  did  not  take  the  bond  into 
my  faanda. 

What  distance  were  you  from  it  when  it  waa 
put  into  the  bands  of  Mahomed  Commaol  P— 
It  majf  be  at<he  diatance  of  three  or  four  batida 
or  cubits. 

What  diatance  were  yen  when  it  waa  pnt 
into  the  hamla  of  Mathcb  Roy  P — I  was  ra- 
ther nearer  to  him  than  to  Mahomed  Cobb- 
maul. 

At  what  distance  waa  you  when  it  was  pot 
into  the  bands  of  SeillabutP— 1  was  near  6dl- 
labut :  1  caiitiot  be  exact  aa  to  tbe  diatance. 

Which  were  yon  nearer  to,  Matheb  Roy  or 
Seillabnt  P— Matbeb  Roy  was  near. 

Court.  Tell  us  the  position  in  which  they 
were  P— J.  Matheb  Roy,  (Seillabnt,  DoBMn 
Sing,  were  alt  with  tlieir  faoaa  to  fbe  aonth- 
ward  ;  Seillabut  in  the  middle,  Matbeb  Roj  on 
tbe  right,  Doman  Sing  on  the  left:  we  lour, 
Mahomed  Commaul,  Joydeb  Chowbee,  Choy- 
ton  Nant,  and  I,  bad  our  facea  to  tbe  north  i 
Bollakey  Doss  with  his  face  to  the  weat,  and 
back  to  tbe  eaat. 

Who  vma  en  tbe  right  band  of  Bolhkk^ 
DeaaP— Daman  Sing  was  on  tbe  right  baiii» 
and  Mahomed  Commaul  on  tbe  left. 

What  was  the  month P--- It  wu  tbe  rainy 
season  :  I  do  not  remember  the  month. 

if  yeu  remember  ae  partictdarly  the  plaeaa 
ef  all  Ibeae  persons,  bow  came  you  not  to  re* 
tnember  Hie  mostb  4n  which  it  waa  executed  f 
-<-f  do  not  remember  tbe  month:   1  had  ne 
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Alwlwtliine  ef  the  day  wis  it»  wbca  Hw 
am  oonfcrattioo  pMMd  at  tba  MaliARiyah'af 
— «AboiilMMn« ' 

Waa  «iie  bond  T«ad  ao  loir  thai  vmi  ooold  iMi( 
bear  ilf— I  cooM  diH  baar  it  welL 

Did  Botjoa  hear. one  ward F— If  1  did  Mt 
hear,  bow  can  I  aay  i  did  hear  P 

Did  you  hear  nothing  of  the  eootenta  ?—I 
beard  Datbmir  of  the  contenla. 

What,  not  a  word  ?— What  ebo  ahaU  I  aay^ 
1  did  not  hear  a  ward. 

Were  jrott  dea^  or  had  yoa  any  dJieaae  in 
yonr  ear  r — 1  waa  neither  deaf,  nor  had  I  a^ 
diaeaaa  in  oiy  earn. 

How  then  eane  yon  not  to.  hfor  a  word  N««» 
I  did  not  pay  ao  itnct  attention,  nor  did  ho  read 
It  in  ao  high  avoioe,  that  I  abonld  hear  it. 

Did  any  bodv  eiae  hear  it  bnt  Bolhdtey  Deea  r 
-  -I  cannot  tell. 

Did  yoo  know  the  Mohorir?— 1  aaw.hia 
face  then:  be  waa  no  friend  of  mine. 

How  eame  yon  to  go  to  Bollakey  Doaa'a 
houae  then?— I  went  that  tine,  and  now. and 
then  went  at  other  timca. 

Did  you  ever  aee  the  Mohnrir  before  or aioea  P 
—Neither  before  nor  ainceiiave  I  aaen  hiaa :  f 
only  aaw  him  that  time. 


tor^DMmberthat:  laB|HMilivatothe 
aituation  of  the  paraooa :  they  ceitawly  eat  in 
ehat  poaition. 

Jury.  If  you  were  to  aee  the  bond  at  the 
distance  of  three  or  few;  cubita,  would  you 
Jnmw  itP— I  ahookl  not.  poeaibly  know  it,  for 
tbia  reaaon :  1  waa  not  a  witneaa  to  the  bond : 
'  if  I  was  to  pnt  my  own  aeal,  or  write  mj  own 
iMune,  and  if  1  had  read  the  bond,  on  aaeing  it 
again  I  should  know  it. 

'  Do  you  mean  to  aay,  that  if  thb  bond  waa 
put  intiryour  hands,  you  should  immediately 
icnow  it  to  be  that  bond  P— By  the  afpearance 
of  the  seal,  and  the  signature  of  the  wimeaaea, 
f  should  be  able  to  gueas ;  but  would  not  poai- 
lirely  say,  that  waa  the  liond. 

Did  yoo  e?  er  put  your  name  as  a  witnem  to 
«  bond  f— I  very  well  remember  I  never  put 
ny  name  or  seal,  aa  a  witnew,  to  any  bond 
■nee  the  lime  of  Hie  above :  whether  1  dkl  be- 
Ibre  or  not,  1  cannot  tell. 

Court,  Take  a  peOi  and  write  the  name  of 
the  Company. 

rHe  writeaa  very  bad  band,  not  like  that  of 
Ihebood.] 

You  aav  you  know  Mahomed  Commaol's 
Jeal :  would  yon  know  it  again,  if  yon  waa  to 
aee  it? — I  have  not  sworn  that  I  ahould  know 
Mahomed- Commaora  seal. 

Do  yoo  remember  any  other  cirenmatancea 
of  the  bond  and  the  sum  .^— I  do  not :  what 
Bollakey  Don  aaid,  I  remember. 

Waa  It  a  simple  bond  for  the  payment  of 
money  P-*What  I  heard  from  Bollakey  Does 
.1  know :  1  know  nothing  else  that  the  bond 
waa  about:  it  might  be  as  well  one  thing  aa 
another. 

Do  yon  know  any  particular  circumatanee 
being  mentioned  in  the  bond,  whoo  yoo  heard 
itreadP— 1  did  not  ny  that  I  heard  it  read: 
hia  writer  went  clone  to  him,  and  read  it  gently 
10  him :  I  was  at  a  distance,  and  did  -  not 
hoar  it     • 

Did  Seillabnt  read  it  ?— He  might  have  read 
it  to  himself :  I  did  not  hear  him:  he  did  not 
read  it  aloud. 

Did  any  body  write  any  thing  with  a  pen 
on  the  bond,  except  SeilfabutP^I  aaw  with 
my  own  evea  Bollakey  Don,  Mahomed  Com- 
BMul,  and  Matbeb  Roy,  put  their  scab ;  and 
Seilbbut  wrote  his  name. 

Did  any  other  person  make  uae  of  a  pen  P 
.—No, 

Are  yon  aoreP — I  heard  it  with  my  earn, 
and  aaw  it  with  my  eyes. 

Are  you  very  sore  r— Very  anre.  1  am  car- 
tam. 

After  Setllabut  signed  it,  what  waa  done  with 
h  hnmedlotehr  P-^Mthut  gave  it  to  Bdkkey 
Don:  BolhdBey  Don  gave  it  to  Mahomed 
Commaul,  dec  aa  before. 

You  ny,  the  writer  read  the  bond  low : 
waa  it  ao  low  thai  von  could  not  hear  what  waa 
aaki  ?— When  the  Mohurir  had  wrote  the  bond, 
and  carried  it  to  Bolhdcey  Don,  he  gave  to 
Bonakey  Do8a»  to  hear  It  in  the  custonarjr 
4Woy..  .     .  •     n  .        . 


June  Utk,  1775. 
Kiuen  Juan  Don  ezamiued. 

Do  you  know  Bollakey  Don? — 1  was  hiu 
chief  gomuUh :  I  used  to  superiotend  hia 
other  gomntaba,  and  aomelimea  write  myself. 

Do  you  know  of  all  tlie  acoounta  that  have 
ever  passed  between  Bollakey  Don  and  Maha 
Riga  Nundocomar  ? — I  know  all  the  aeoonnla 
that  were  entered  in  the  hooka  at  Calcutta,  f 
Kkewin  am  acquainted  with  the  accounla  of 
Pudmobue  Does. 

Do  yoo  know  of  any  accounts  respecting 
jewels  P---I  do  not  know  any  Ihing  of  jeweb 
between  Bolbkey  Don  and  Maba  Rajah  Nun- 
docomar. 

Did  yoo  see,  in  the  hands  of  BoUakev  Don> 
any  papers  concerning  bis  aooounu  with  Haha 
Rajah  NundocoroarP— When  1  drew  uptha 
acoounta  of  the  Rose  Name,  there  wn  at  that 
time  no  account  of  any  jeweb  of  the  Mahn 
R«ah'a.  I  asked  Pudmohon  Does,  Where 
b  the  account  of  the  jewels  for  which  we  am 
now  paying  a  bond  P  make  my  mmd  easy. 
Pudmohon  J>on  then  aaad  to  me,  When  Maha 
Rajah  Nundocomar  ffavo  the  jewela  to  BoUnkagr 
Doss,  you  waa  not  hia  servant. 

Court.    Thb  is  no  evidence. 

Did  Podmohutt  Don  then  ahew  you  angt 
papers  P— He  did  shew  me  a  canatama,  wraa^ 
bv  Pudmohon  Don,  and  aigned  by  BoUakey 

Are  you  sore  Bollakey  Don's  hand. wan 
aigned  to  itP-^-I  nw  with  my  own  eyea,  that 
the  hand-writing  of  Bolbkey  Don  waa  toit. 

Wm  hb  name  signed  to  it  P— Thon  are  iha 
worda  v«ttteo  ia  the  haad-wiitiitf  of -BdM^ 
Don:  «•  It  b  wnmtk  ij>9m^mmt 
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Hmve  yoo  «f8r  Mtiuthal  pafMr  in  toy  bwly 'f 
bandtP — Afler  btTlog  written  from  thet  Mper 
nyeelf,  1  heTe  net  ieeo  it  in  the  hends  or  any 

How  long  ego  ie  it  tinoe  you  few  U  P-*- About 
iwr  yeert :  I  epeek  firon  goen. 

How  long  bee  Podnobon  Don  been  deed  P 
••-Three  yeeieeod  teven  montbe. 

Are  there  any  entriee  irnde  of  this  truie&- 
tion  in  the  beolu  of  Bollefcey  Dote,  taken  Irom 
|he  cotttenta  of  that  peper  P — Yee  ;  there  wee 
an  account  for  69,730  rupcea,  7,  on  aooonnt 
of  a  bond,  the  date  of  which  b  entered  in  thoie 


In  the  Com  Nanw  te  there  any  nention  of  a 
bond,  or  oaly  of  jewele  P— 1  will  ioform  you 
of  what  I  know.  It  is  firit  written,  that  a  anm 
of  money,  the  amount  of  which  I  do  not  re- 
collect, wae  to  be  paid  to  the  Go? emor  and  Mr. 
Pearson ;  3,500  rupeee  oh  account  of  teeps ; 
of  a  bond  on  account  of  jewels  is 
e,  m  which  it  is  specified  that  no  interest 
is  to  be  paid. 

Court.  Repeat  what  yon  before  said  about 
interest  P—  -To  which  1  can  pay  no  interest,  and 
therefore  pay  it  without  (sewawy.) 

Mr.  JecAEtoft.  The  meaning  of  *  sewawy'  is, 
that  at  that  time  he  coukl  not  pay  interest :  he 
teas  to.pay  four  annas. 

Mr.  Wutan^  oneqf  the  Jury.  By  •sewawv' 
be  flMuas,  that  as  he  could  pay  no  interest,  be 
«aa  to  pey  an  additional  quarter  rupee. 

JPoresiaii.  I  understand  the  word  *  sewaw j  * 
aausetl,  to  be,  **  I  can  pay  no  interest  now,  but 
will  pay  a  fourth  more,  as  a  premium  for  lend- 
ing tbe^meaey,  as  it  would  be  a  long  space  of 
time  from  the  date  of  the  bond  before  it  would 
benaid.'' 

Mr.  EUmt  says.  That  when  a  bond  is  giren, 
and  it  ie  expected  to  be  so  long  a  time  before  it 
ia  paid  as  to  double  the  si|m,  it  is  settled 

*  aewawy,'  to  pay  a  quarter  more  as  a  pre* 
mium,  instead  of  interest. 

Did  you,  from  the  date  of  that  paper,  make 
any  entry  in  the  books  P— Yes. 

"  [Books  produced,  and  the  following  entry 
made.3  "  In  the  prirate  account  of  l^llakey 
poss,  the  sum  of  1S9,620  :  7  is  the  jammab 
sid^  of  the  account  of  Maha  Rajah  Nuodo- 
comar  Gee :  the  particulars  of  which  are  on 
the  credit  side  of  tne  account  giren  on  inspect- 
ing a  dust  avaize :  the  receipt  is  taken,  and  it  is 
written  on  the  credit,  *  Maba  Riyah  Nundo- 
«  comar'e  account  with  you.'  " 

Was  the  entry  made  afler  the  death  of  Bol- 
Ukm  Does  ?—  It  was. 

*  Blow  came  it  to  be  entered  in  the  aocounts 
^  with  you  P"  [Meaning  Bollakey  Does  after 
liie  death.]  I  had  seen  that  Corranama ;  and 
Pudmobun  Doss  bating  told  me  the  acconnta 
were  aettled  In  that  manner,  I  made  it  after  his 


There  is 


What  is  th»date  of  the  tnmsactiOB  before  er 


IVhat  was  the  date  of  the  entry  P«- 
dmu  10  that  pvtieuter  entry. 


after  itP--The  thirtieth  of  Choit,  1887,  ia  thu 
date  of  the  one  before  the.  account :  the  last 
entry  Is  taken  from  the  date  of  a  note  of  hand : 
therein  no  date  after:  it  n  not  the  date  of  the 
transaotion ;  it  is  only  the  date  of  the  note. 

What  is  the  date  next  preceding  the  notef 
— Thatwhieh  I  hare  mentioned  is  the  date 
neiEt  preceding. 

Were  there  any  aocounts  after  the  note  P-~^ 
Many. 

As  the  account  was  entered  after  the  death' 
of  BoNakey  Doss,  how  came  you  to  say  **  with 
yon  P*' — They  are  the  books  of  Bolhd[ey  Doss  ; 
It  ui  customary  to  address  yourself  to  the  per^ 
§qfk  in  whose  name  the  bmJk  standa. 

What  I  after  their  death  P^Yes. 

Is  there  any  other  account  entered  in  the 
book  after  the  death  of  Bollakey  Does,  where 
it  is  said  **an  account  wkh  yeuf**  [The 
books  were  tospcoted,  and  It  appeared  there 

TTM.] 

These  are  the  particoUrs  on  the  credit  skle. 

<«  The  jammah  of  Mahah  Rajah,  69,630 :  V 
the  bond  of  which  Bollakey  Does  wrote  the 
particnlars,  48,031  rupees,  abend  bearing  date 
7th  August,  1765,  in  Engliah  words.  butNagrve 
characters:  the  date  of  the  bond  ia  the  7th 
Baudon,  117S,  Bengal  style;  1,905:4;  the 
account  of  interest  sewawy  has  been  s^ed : 
which  sums  east  up,  make  60,036  :  14-* 
9,604 : 3  :  16  per  cent,  on  account  of  sicca 
rupees  added  to  that,  makes  69,630  :  7 ;  there 
is  an  end  of  the  acoduot." 

Was  this  entry  made  before  or  after  the  bomi 
was  paid  P— It  Waa  made  long  after :  I  did  not 
know  when  the  bond  was  paid :  when  the 
papers  were  called  for  by  the  Audawlet,  I  en- 
tered it. 

Did  you  make  the  entry  from  the  inspection 
of  the  eustafaise  immediately  afler,  or  from  an 
account  in  the  adawlutP--!  saw  it  the  same' 
day  I  saw  the  dustavaise. 

What  did  you  mean  by  the  expresskm  **  for 
which  we  are  now  paying  the  bond?"— I  only 
meant  **  for  which  a  bond  has  been  paid.*' 

[Mr.  lUUoi  says  one  word  makes  the  dif^ 
ference ;  the  difference  is  only  as  between 
« dixit'  and  dicit' 

Foreman^  The  entr^r  ought  to  be  made 
**  when  the  bond  was  paid."] 

Why,  instead  of  uescribinff  the  bond,  by 
•«  the  bond  of  which  BbUakey  Doss  had  wrote 
the  particolans"  you  did  not  describe  it  by  the 
name  of  the  Persian  bond,  which  baring  been 
paid,  must  be  in  their  possession  P-— They  did 
not  shew  me  the  bond :  I  was  dependant  upon 
them :  they  did  not  shew  me  the  original  bond^. 
but  only  the  com  name :  I  obeyed  their  orders. 

Who  do  you  mean  by  they  r — Mohun  Per^ 
sand,  Pudmobun  Doss,  and  Gungabiasen. 

Were  they  all  there? — No,  Mohun  Persand 
was  not  present :  1  went  to  ask  him :  he  saidt 
Pudraohun  Dose  is  the  head  man,  go  to  him. 

Db  you  know  if  Mohun  Persaud  and  Gunga<» 
btssen  weie  e?er  acquainted  with  this  transact? 
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tMtt  al  die  time  ttf  Uw  entry  ?— 1  cittoot  t«y 
tbey  knew  of  it  at  the  tine  cir  the  entry. 

i>iil  they  ever  mfler  f -^-T hey  koew  after- 
wardi. 

-  How  eoOQ  afterwanlii?'^l]ow  can  I  Idl 
whea  tbey  kaew  of  iCfirttP  tliey  mmt  hare 
kaomi  it  by  the- paper  in  the  dewanoy  adaw- 
iet. 

Do  you  know  whether  GungabisMo,  or  Mo- 
bnn  Pereaud,  ever  law  this  eotry  in  the  ac- 
Goants  ? — 1  do  not  know  :  I  can  tell  I  wrote  it ; 
that  ie  a  fact  to  which  I  can  speak ;  bat  I  can- 
■ot  say  whether  thev  read  it  or  no. 

Did  yon  ever  tell  them,  or  either  of  them, 
abovt  the  entry  ?— I  did  inform  them  of  it: 
PudmohanDom  was  prify  to  all  aeeoonts  sfd 
papers  of  the  deceased :  Ganf^afaissen  and  Mo- 
han Persaud  were  not  acquainted  with  the  ac- 
counts. 

•  Do  yon  mean  yon  said  both,  or  either,  and 
whom  N- Why  should  not  1  hare  told  them  ? 
they  said  the  papers  were  wanted  in  adawlet, 
and  told  me  to  draw  them  n^. 

What  did  you  say  in  partioular?-— I  went 
and  infonned  them  I  had  entered  the  accoaots 
as  they  desired,  and  that  they  were  ready  for 
the  adawlet.  When  Bollakey  Doss  died.  Mo- 
hun  Persaud  and  Pudmohnn  Doss  transacted 
all  the  business:  Gungabissen  is  in  reality 
master :  Mohun  Persaud  and  Pudmohnn  Doss 
at  first  amed  on  the  accounts  that  were  to  be 
sent  to  the  Adawlet  Afterwards  Mohun  Per- 
saud would  not  agrcj^.  Pudmohun  signed  it 
alone,  and  it  was  sent  into  the  Adawlet 

Do  you  know  of  their  signing  more  than  one 
aoGotintP— »Yeatenlay,  when  I  looked  orer  the 
papers,  1  saw  a  paper  signed  by  them  both ; 
tiM'efore  there  most  have  been  two. 
.  Jo  the  aooaunt  yon  saw  the  other  day;  waa 
there  any  mention  of  these  accounts?— -There 
is  no.  aeooimt  in  that  paper  of  the  bond. 

What  did  they  say  when  you  told  them  of 
tbeentriasN.«Wben  I  fiist  informed  Mofaoo 
Persaud  and  Gungabissen  of  entering  these,  ac- 
eoaats,  they  said  nolhing :  af^er  that,  Mobun 
Persaod  settled  the  acconnts  of  Gossein,  and 
they  jointly  gate  a  promissory  note  in  the  ac- 
count so  settled,  and  paid  him  the  whale  but  lb 
or  16.000  rupees,  and  told  him  they  would  pay 
him  the  balance :  after  Mohun  Persaud  tofd 
Gesaein  to  receive  the  money  lirom  Pndmohun 
Doss  :  the  amount  of  the  was  about 

36  or  38,000  rupees ;  hot  afterwards,  Pudmo- 
hon  Does  said  to4iim,  I  have  not  money,  but 
enlP'Standing  balances  which  I  have  not  receiv- 
ed, due  to  the  estate,  which  1  shall  neceit e : 
fer  the  SUBS  wbieh  hare  alieady  been  paid  to 
diffenent  people,  yon  will  demand  receipts :  if 
vou  will  stay,  I  will  pay  you  whatever  sum  the 
balance  amounts  to :  Pudmohan  Doss,  Moliua 
Persaud*  and  Gnngahissen  separated,  and  God 
knows  what  they  said  after ;  Mohun  Persaud 
itod  Oiiagabisasn  complained  against  Pndmo- 
Mun  Doss,  and  then  all  the  papers  were  brought 
to  ihe  Adawlet:  these  three  people,  Gossetn» 
Gnngahissen,  and  Mohun  Persaud,  joined  to- 
gether in  cnnnael  to  complaiii ;.  bat  eidy  Gee* 


•ein  complained :  GesNittTs  name  k  Bn^ 
]bi!!)hes  Gee:  I  do  not  say  exactly  who  com* 
plained  with  Adawlet  ^  thai  will  appear  by  the 
preceedidgs. 

What  dsBtanoe  of  time,  ao  near  as  you  CBB  fe> 
collect,  between  making  entries  in  BoUaksy 
Doss's  books  and  the  complaint  in  the  Adasriet  ? 
—I  made  the  entries  aboat  four  yesis  sad  a 
half  ago,  as  nearly  as  I  can  remembsr. 

[Mr.  Farrerprodooesan  office  espy  of  the 
executors  accounts,  delivered  in  by  Podmohoo, 
filed  the  let  of  October,  1774.] 

Can  you  be  certain  ihst  it  is  aboot  Ibnr  yesiv 
and  a  half  ago?— i. believe  it  i^i,  Ait  caaost 
apeak  precisely. 

Can  you  speak  to  half  a  ]|rear?-«-I  beliefe  it 
was'fbOr  years  agw,  bat  will  not  swear  to  a 
paper  that  hss  no  date  lo  it :  there  is  nodsle  to 
the  entry,  I  cannot  be  any  ways  oertafai. 

Will  you  swear  it  was  more  than  three  yesrs  ? 
— If  I  thought  1  should  be  questioned  by  soeli 
gentlemen  as  yon,  1  would  have  wrote  dows 
what  I  was  to  say :  I  can  swear  to  this,  Thstl 
first  entered  this  acconnt  a  liule  tiose  after  Um 
accounts  came  into  the  Adawlet:  by  a  little 
time,  I  mean  two  or  tbrae  monliis,  or  soy 
thing  under  a  twelvemodth. 
,  Are  there  any  articles  witboat  ?-• i^Ycs,  1  on 
sboiv  yon  fifty. 

Do  yon  know  of  any  oUeclien  made  by  AIo< 
hnq  Persaud  and  GungahMien,  at  the  time  sf 
your  writing  the  aeconnta,  In  the  time  they 
were  delivered  in?--t  do  not  kassr  whether 
they  were  displeased  or  ••  ;  I  know  tbey  were 
in  counsel  with.  Ooaeein,  wboaAerwatdseem* 
;  but  what  their  cottoaelwns  Idsoet 


nbined; 
know. 


Were  you  ever  with  fiolkkey  Dam  at  the 
army  ?< -I  was. 

How  long  ago  ?— -Abont  ten  years  Sg«. 

When  you  were  i^iib  him,  do  yon  know  soy 
thing  of  his  being  plundered  ? — i  have  bsfbra 
said  that  he  was  plundered  at  Buxar  of  etery 
thing. 

Tell  as  near  as  ynu  ean  the  partieolsrs  ef 
what  he  lost  ?— A  mtle  ttomk  of  private  pspan , 
which  he  never  showed  to  nny  body:  liow  ess 
I  remember  what  was  taken  firom  him?  bis 
tenU  were  taken  ;  nothing  was  left  him  bat  bis. 
jamma. 

Do  you  know  of  bis  having  jewels  at  that 
time?— Ho  was  not  plundered  of  any  jewels  at 
Buxar:  1  have  heard  that « at  Muxadavad  he 
lost  a  small  quantity  of  jewela  mortgaged  to 
him:  I  was  not  there  myself. 

How  long  Moce  did  you  bear  It,  and  front 
whom  ?-  -The  Gomastoh  who  bad  abacooded 
from  Muxadavad  Coring  the  trooblaa,  caoe 
in  to  Bollakey  Doss,  and  iaibmiod  taaaof  it :  I 
was  pieaent  when  tba  GoaMalabtnaMl4bey  were 
plnndered. 

What  quantity  did  he  sajr,  ami  whose  pia- 
perty  ?-«- A  very  small  quantity^  ootabove  S  or 
3,000  rupees  worth.  A  Sbroff  at  Hoadsfad 
had  taken  a  smaH  quantity  of  money. frees 
Bollakey  Doss,  and  irtedged  ibeae  jetseli. 

Do  you  know  cT  BoUabey.lKMB'a  bwiBf 
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bMft  plim^trtd  of  m j  J***)*  ^  My  otbcr 
tiiO«  ?— I  baf «  beard  or  no  other  jew<el« :  I 
hare  told  you  all  I  know  about  jewels :  1  never 
baard'  any  word  of  hia  being  plundered  al'  any 
otber  jewels. 

Do  you  know  of  anv  money  being  recoFered 
by  meana  of  Maba  Rajah  Kundocomar  from 
the  Company  for  any  person  ?-*-Pudinohon 
jDo€8  used  alwaya  to  attend  al  Mr.  Verelst's 
with  Maba  Riyab  Nundocomar:  when  the  go- 
▼eraor  was  going  to  .£urope,  be  was  at  Bel- 
▼idere :  Pudmnbun  Doas  went  with  Malia  Ra- 
jah Nundocomar  to  wait  upon  htm,  and  ocea* 
sioned  the  Company's  bonds  to  be  paid  to  Gun* 
fabjasen. 

When  Maba  Rajah  Naadocomar's  aoeounla 
were  sattled>  do  you  know  of  the  baiaDces 
baring  been  paid  him?-- 1  do  not  know  if  the 
balance  aver  was  paid  him  or  not. 

Were  you  oresent  at  Belvidere  with  theae 
persoDls  and  Mr.  Verelst  ? — I  waa  not :  1  knew 
ol' their  going  there  for  tlie  purpose  of  getting 
the  bonds :  1  saw  them  set  out,  and  saw  them 
ratttrn. 

Ccfurt,  Give  evidence  of  nothing  bat  what 

Jon  know  of  your  own  knowledge.— J.  This  t 
now,  that  a  man  was  sent  to  call  Oungabissen 
and  Ptidmohon  Doss :  one  went  in  a  pakinqnin : 
the  other  in  a  carriage :  they  brought  Com- 
pany's bonds ;  they  told  mc  they  were  going 
to  Belvidere,  that  Mkka  Rajah  called  them  to 
go  along  with  him. 

When  they  set  off,  do  you  know  where  they 
were  goioff  ?--Tbey  told  me  they  were  going 
there :  Maha  Rajah  sent  for  them. 

Do  you  know  the  papers  for  which  they 
were  going?* —The  payment  of  the  money 
had  been  daily  expected :  they  went  to  get  the 
Company's  bonds :  Pudmohun  Doas  and  Gun- 
gabtaaen  said  the  governor  was  going  in  a  few 
days,  and  they  certainly  should  get  the  Com- 
pany's  hooda.  U|ion  their  return,  tliey  brought 
the  bonda  and  carried  ihem  to  the  widow  of 
IloUakey  Doaa:  a  few  days  aAer  the  governor 
went  away. 

Do  you  know  of  anv  oF  these  bonda  being 
paid  tfi  Maha  Rajah  filnodooomar,  for  a  debt 
dua  to  him  by  Bollak^y  Duss  ? — The  widow 
of  Bollakey  Doaa,  when  ihelionda  werebroogbty 
desired  thai  they  might  be  carried  to  Maba 
ft^iab  Nnadoeomar ;  becauae,  abe  aaid,  they 
bad  been  obtained  by  bia  meana :  I  was  pro- 
aeolt  i  beard  her  with  my  own  eara:  she  said 
ho  bad  beea  very  generous  to  her,  and  had 
sbewB  great  attention:  ahe  added  having  first 
•ettM  with  him,  abe  would  afterwards  aettle 
the  other*  aocouota  of  the  houae.  Pudmobui 
Doaa  delivered  an  aooonnt  to  Gangabissen : 
PadmohuA  Doaa  sitting  down,  ordered  me  to 
write  out  the  aeconnt  of  Maha  Rajah  Nomh>* 
comarwith  the  deceased  :  this  waa  in  the  pre> 
•eaaa  of  the  widow:  they  gave  tbe  aeoounts 
to  tbe  widow  of  fioUakev  Doaa ;  a  person  of 
tbe  name  of  Durbamcborni  deaired  her  t» 
oNika  bevaelf  mistreaa  of  tbe  boaiBcaa  of  tboft 
anQoiints:  DorbamabiuiitaLdoMMk 

Vol.  XX. 


Covf/.  Yoa  muat  not  mentkm  what  Duit- 
hamchum  told  you. 

Did  you  seethe  widow?— I  did  see  her. 

Did  she  seem  pleased  or  displeaaed  with  th# 
accounts?-—!  cannot  tell  whether  she  waa 
pleased  or  no. 

Did  she  read  the  accoonta  herself?- -She 
oiiuld  not  read :  Pudmohun  Doss  might  have 
exulained  it  to  her. 

Where  ia  the  widow  now  ?- -She  ia  at  Be* 
oares. 

How  long  baa  ahe  been  at  Benares?— A  boot 
a  mouth  or  two  after  raeeiving  the  Company'a 
bonds,  she  went  there:  Pudmohua  Dom  ac- 
companied her  part  of  the  way. 

Is  Benarea  within  the  jurisdielioo  of  tha 
Court?— No« 

[The  Counsel  for  tbe  Prisoner  insisted  upon 
giving  parole  evidence  of  the  contents  pf  tho 
account  given  to  her. — Mr.  Justice  Lemaitie 
objected,  that  such  evidence  could  not  be  ad- 
mitted, as  no  proof  was  produced,  to  fitle^v  that 
any  endeavours  were  made  for  the  attendance 
of  the  widow,  or  the  original  papers  in  her 
poiisession  ;  to  which  objection  the  Court  ac- 
ceded, but  allovred  the  evidence  in  favour  of  the 
Prisoner.] 

Was  there  any  mention  in  that  account  of 
the  bond  ?—Tii«re  was  no  mention  wade  of 
this  bond  in  that  papjer :  it  was  only  a  grosasum. 

What  waa  it  an  account  ot'?— -it  was  not 
an  account,  it  waa  only  a  fird,  containing  aa 
account  of  money  received  from  the  Company^ 
which  was  obtained  by  means  of  Maha  Rajab 
Nundocomar:  tl»ere  is  an  account  of  the  dif- 
ferent soma  due  to  the  creditors^  and  a  balance 
of  (K),000  rupees. 

Waa  it  after  |»ayiog  Maha  Rajah  bia  demand  f 
—After  |»ayiog  aU  tha  creditera»  that  balance 
remained  due. 

Do  you  mean  that  Malta  R^ah'a  aeeonnt 
was  included  in  it  ?— Yea. 

Do  ^ou  know*  of  Bollakey  Doaa*s  being  coe« 
fined  in  prison  ?— He  waa  confined  in  the 
Court  of  Cttlcberry  one  night  and  one  day  i 
when  the  snmmona  was  iisned  againat  him,  lie 
went  to  Chandernagore. 

Do  yea  know  any  tbing  of  the  death  of 
Bollakey  Doss?— He  arrived  the  1st  day  of 
Aaseo,  six  or  seven  years  ago;  BoUakey  Doaa 
waa  then  very  sick :  Maha  Rajah  came  to  bia 
bouae  to  see  him  about  tbfoe  or  four  days  after 
his  arrival :  Bollakey  Doss's  wife  and  daughter^ 
Pudmohun  Doss,  and  many  other  peopJe  \  9a4 
1  likewise  waa  there.  Bollakey  Doss  said  te 
Maba  Ri^iab,  "  Here  ia  my  wile  and  daegbier, 
and  Pudmohun  Doss ;  1  recommend  them  te 
your  care,  and  I*  wiab  yen  to  behave  te  them 
aa  yoo  have  behaved  te  me ;  Pudmohun  Doaa 
has  the  management  of  all  my  buaioaaa  of 
whatever  nature,  I  recommend  bim  to  yee."  I 
then  went  away  to  my.own  booae  toeat 

When  did  Bolbkey  Data  die?— He  died  o« 
tbe  llther.Aasan. 

Did  Bollakey  Doss  nnderatand  PeniaD?— 
Be  could  oaitber-raA  nor  wrile  it;  nor  dD  I 
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know  whether  be  vDderRtood  it :  he  went  to 
the  Dtirbar  ;  what  he  spoke  there  I  know  not. 
Had  Bollflkey  Doss  a  Feniao  seaP — Ue 
btd  ooe;  but  (  do  not  fcooir  that  1  shoald  be 
mbte  to  koow  it  if  1  saw  it. 


or  veal  to  any  bond  ?-~lf  he  etecntcd  any  pa- 
per of  this  kind,  bia  Hnnsby  woald  hive 
Known  it 

Hare  joa  any  paper  of  Bollakcy  Doss'f 
writing  ? — I  bai  e  not. 
Do  you  know  any  peraon  in  Calcotta  that  is 
.  acquainted    with    the    hand-writinij^  of    hit 
In  what  language  did  BoUakey  Dosi  g^o^-    fluoshy  ?— -I  do  not. 
llydo  his  bnsitiess? — Bolbkey  Dos9  never        How  lomr  did  be 


Croa-Exam'maiunu 


rally  do  his  bnsitiess? — Bolbkey 
execoted  any  Persian  bonds  in  my  pre 
be  bad  Persian  writers;  whatever  be  did  in 
that  way,  mast  bare  bc«n  with  then  :  1  can 
nnswer  to  any  of  his  Na^ree  hnsinesa. 

Vien  you  with  Bollakej  Doss  in  117«? 
fBengal  year] —When  be  first  arrived  here,  I 
went  to  Benares  to  a  marriage:  1  came  to  Cal- 
cutta with  Bollakey  Dosa :  sone  months  after 
1  went  to  Benares,  1  staid  there  a  year,  and 
then  came  back. 

Were  yon  at  Calcotta  the  year  in  which  the 
bond  was  executed? — I  do  not  know  whether 
I  wasy  or  was  not ;  I  can  find  out  by  the  hooks, 
when  I  came,  [looked  at  hooks]  I  arrived  the 
1st  of  Srawon,  1822.  [Nagree  orra.] 

How  long  did  yon  slay  in  Csftcutta  before 
yon  went  to  Benares  ?—  Four  or  five  months. 

Had  Bolbkey  Doss  any  Munsby? — He 
bad  a  Munsby  called  Balkopeo ;  he  had  also 
n  Vakeel  called  Seillahut. 

Do  yon  know  what  is  become  of  Balkopen  T 
— *>!  understood  he  died  at  Jagii^emaut. 

Where  did  Seillabut  die?— In  Calcutta. 

Where  did  Bollakey  Dosa  live  in  Calcutta? 
~Baboo  Hazzreymull  gave  him  his  house  in 
the  Burra  Bozar :  be  lived  there. 

Had  Bollakey  Doss  another  house? — Bid- 
lakey  Doss  had  a  bouse  at  Muxadabad; 
when  he  was  a  little  roan,  he  was  in  business 
wfth  Dorrarochund,  and  Rissenchund,  the 
father  of  Diachuud :  the  business  was  carried 
on  in  that  house ;  it  was  a  great  while  asfo ; 
It  was  before  any  thing  you  have  heard ;  when 
he  became  a  great  man,  and  bad  the  business 
of  Cossim  Ally,  he  bought  a  house  at  Muxa- 
dabad, of  Dnrramcbnnd,  where  he  settled  the 
accounts  with  Kissenchund  and  Durramchund ; 
the  bouse  was  not  his  own  before  be  settled 
with  them. 

Was  it  a  house  of  much  business  ?— All 
the  world,  at  that  time,  knew  that  to  be  a  bouse 
of  Bollakey  Doss's :  it  waa  a  house  of  much 
bi^siness. 

Do  you  know  whether  be  kept  jewels,  or 
other  valuable  effects  there?— -I  only  know  of 
hit  having  some  money,  and  those  jewels  1 
mentioned :  1  know  of  no  others. 
.  Do  yon  know  Roy  Jaggernaot  Jew  ?— I  do 
not. 

Where  are  the  aceouots  of  that  house  ? — I 
know  nothing  of  the  aooounts  of  that  house. 
'  Do  yon  believe  that  jewela  to  a  very  great 
aroouAt  oould  have  been  uken  from  that  house 
without  your  hearing  of  it? — I  most  have 
known  of  it,  in  case  any  jeweb  to  a  great 
amount  had  been  plundered ;  a  tbousaud  people 
ino«t  have  known  it. 

Did  yoit  erer  aee  Bollakey  Dou  pat  a  chop 


long  did  be  live  with  bim?*-I  caa 
ahew  how  long  he  lived  with  him  by  ny  bosks. 

Have  yon  any  paper  of  bia  writing? — No. ' 

Do  you  know  any  body  that  has?— No,  I  do 
not  understand  Persian,  and  tberefbie  did  aot 
trouble  myself  with  bia  band- writing. 

Do  yon  know  whether  there  are  any  of  that 
Munsby 's  writing  amone  the  papeis?— No. 

Did  yon  ever  know  Bollakey  Doss  gif e  a 
Persian  bond  ?— When  Bollakey  Doss,  in  the 
coune  of  business,  gave  any  bomia,  he  srriered 
a  writer  to  write  them  in  Nagiee,  and  sigaed 
then  with  his  own  band. 

Do  vou  remember,  In  the  whole  coeise  of 
his  business,  his  ever  giving  m  Ptorrian  bood  ?— 
I  do  not  remember  ;  if  any  thing  of  that  loit 
passed  in  Persian,  it  must  have  hm  in  the  Per- 
sian office :  I  never  waa  present  when  he  exe- 
cuted any  Persian  bond. 

If  any  bond  had  been  given  in  Pernao,  most 
not  YOU  have  known  it,  to  have  entered  it  ia  ths 
books? — The  accounta  were  regularij  kept; 
but  if  a  bond  was  given,  I  do  not  know  whe- 
ther it  was  particularly  specified :  but  if  tfat 
bond  came  to  be  paid,  it  would  be  paid  if  rega- 
larly  executed. 

Was  ever  a  Persian  bond  brooght  you  to  be 

[>aid  ? — I  never  saw  any  Peraian  bond  of  Bol- 
akry  Doss's. 

How  came  yon  not  to  mention  the  bond  in  the 
account? — If  my  master  received  ant  money  i 
and  gave  a  bond,  f  entered  the  receipt  of  ibe 
moDe}^,  but  did  not  enter  tbe  bond  into  tbt 
bo»k  till  it  was  paid. 

l^  you  believe,  that  if  a  bond  for  so  lai^  a 
sum  had  been  given  by.Bollakey  Doss,  ahoot 
eight  or  nine  days  after  he  came  from  Beoam, 
you  should  not  have  known  it  ? — When  I  first 
came  to  Calcutta,  I  roved  about  the  town  to 
see  every  thing  I  could  see.    I  do  not  know. 

How  could  the  accounts  be  rrgrnlariy  krpti 
or  Bollakey  Doss  know  what  h^  was  woilb,  if 
only  the  money  recetred,  and  not  tbe  bood,  was 
entered? — He  may,  or  may  not  mention  tbe 
bond,  without  being  irregular. 

8up|}Ose  a  Persian  bond  is  brought  to  yoor 
master  to  be  paid ;  he  orders  you  to  pay  it: 
how  would  yon  enter  that  in  the  boon?-^ 
According  to  the  orders  of  my  master:  if 
he  simply  bid  me  pay  1,000  rupees,  1  shonld: 
if  he  orderetl  me  to  take  notion  of  it,  I  should: 
I  should  search  the  debit  aide  of  my  master's 
account,  and  see  if  I  could  find  such  ao  ac« 
count. 

If  roo^ey  is  paid  in,  and  a  bood  given,  doyoa 
make  no  memorandum  of  the  bond?— I  n^ 
no  memorandum ;  if  money  is  first  paki  io,  aod 
afWrwards  asked  for  ;  if  it  is  desired  to  be  kept, 
and  the  answer  is,  thM  then  it  mnst  be  «p<»» 
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interest,  and  a  kmd  giren  ;  1  should  not  cnltr 
that  last  transaction. 

Bo  not  Naifree  merchants  enter  bonds  in 
Ibetr  books  P---Soine  do,  and  some  not. 

Do  Nanrree  merchants  ever  give  Persian 
lionds  ? — Nagree  merchants  of  rank  may  give 
Persian  bonds. 

[Bond  shewn  htm.]  Can  yon  tell  which  is 
Bollakey  Doss's  seal  ?— 1  cannot  tell  which  is 
the  seal ;  I  see  S4*als  1  do  not  know. 

Did  you  know  Bollakey  Doss's  seal  P — 1  see 
seals  1  do  not  know  $  it  was  round  silver  set  in 
gold :  all  I  know  of  it  u,  it  was  round  silver  set 
in  gold.^ 

Do  yon  know  if  it  is  either  of  those  on  the 
bond? — 1  know  it  is  not  one  of  the  square 
ones ;  the  other  it  may  be. 

Where  did  Bollakey  Doss  keep  the  seal  ? — 
When  Bollakey  Doss  was  with  the  Nabob,  he 
wore  the  seal  on  hb  finder :  when  he  came  to 
Calcutta,  he  kept  it  in  his  ink  stand. 

Have  you  often  seen  the  sesl  of  Bollakey 
Doss  on  nb  finger  ? — 1  have  oAen  seen  it,  but 
1  should  not  know  it. 

Did  not  you  frequently  see  bim  put  it  to  the 
outside  of  fetters?— When  he  used  to  write  to 
the  Nabob,  and  great  people,  he  used  to  put  his 
seal  to  the  letter:  I  have  seen  him. 
'  You  hear  that  there  are  several  witnesses, 
that  have  seen  the  seal  of  other  people  two  or 
three  times  upon  their  fingers,  that  are  able  to 
swear  to  the  impressions ;  cannot  you  recollect, 
that  have  seen  it  so  much  oftener? — ^They 
have  excelleut  memories;  1  am  not  blessed 
with  such  a  one. 

Was  Podmohun  Doss  aoy  natural  'relation 
of  Bollakey -Doss? — No:  nor  was  he  of  the 
same  cast ;  but  he  had  a  very  great  liking  to 
him ;  if  he  pleased,  he  might  make  use  of  a 
lack  of  rupees :  Pudmuhun  Doss  was  another 
Bollakey  Doss. 

Was  he  his  adopted  son  ? — He  called  htm 
liis  son,  but  he  was  not  his  adopted  son. 

[Sheer  UUa  Cawn,  and  Nuzzer  o  Dien,.  two 
Muiishies,  being  called  upon  by  the  Court  to 
compare  accurately  the  original  bond  with 
the  ootid  laid  in  the  indicttnent,iiaving  com- 
pared the  same,  are  sworn.} 

Nuzzer  o  Dien  examined. 
Did  you  read  the  original  l>ond,  word  by 
word,  while  Sheer  UUa  Cawn  read  the  several 

rirts  of  the  indictment  wherein  it  is  recited  ?•— 
did. 

Is  the  bond  the  same  in  all  respects,  and  in 
every  part  as  that  laid  in  the  indictment  ? — 
There  is  some  variance. 

Sheer  Vila  Cawn  examined. 

Did  you  read  what  was  in  the  record  accu- 
rately ? — 1  did. 

Is  there  any  variance  ? — On  the  record  there 
are  two  marks  under  the  word  **  oittan  wadis- 
leer:"  in  the  original,  there  are  no  auch 
marks. 

Mr.  Elliot  examined. 

What  are  those  marks  ?— They  are  merely 
tdotSi  called  nocbkts. 


Are  thosedots  material  P-^I  take  it  they  are 
not.  Persian  papers  are  wrote  sometimes  with 
them,  and  sometimea  without  them :  if  the 
omission  or  insertion  of  those  dots  was  to  be 
deemed  a  mistake,  there  would  always  be  al 
least  SO  mistakes  in  every  10  lines  of  Persian. 

Are  they  understood  to  be  material  ?— They 
never  are  so  understood :  nor  is  the  Persian 
language  ever  wrote  with  that  accuracy. 

DonH  the  insertion  of  the  nochkts,  niake  the 
distinction  of  singular  and  plural  in  this  case  ? 
—They  do. 

Is- it  the  custom  in  Persian  to  speak  of  every 
body,  even  yonrself,  in  the  plural  number  ?-  -I 
think  it  is :  I  must  correct  myself  as  to  speak- 
ingof  one's  self ;  I  am  nut  so  clear  as  to  that. 

Does  this  variance  run  through  all  the 
counts  ?— No. 

To  which  count  does  it  apply  ?— To  the  fiAh 
only. 

What  is  the  fii\h  count  for? — For  forging^ 
with  an  intent  to  defraud  Bollakey  Duss. 

To  Munthjf,  Is  there  any  other  variance? 
-~J.  The  words,  <'  nocklie  tamasouk"  (i.  e. 
copy  of  bond)  are  wrote  in  Persian,  on  the  top, 
in  every  count. 

[The  Counsel  for  the  Prisoner  insisted  or 
this  being  a  material  variance ;  but  the  Court 
over-ruled  the  objection,  thinking  it  to  be  no 
more  than  a  repetition  in  Persian,  that  it  was 
the  tenor  of  the  bond,  and  not  meant  to  be  laid 
as  any  part  of  the  bond.] 

Mr.  Driver  examined. 
Whom  were  the  bonds  and  other  papers  be^ 
longing  to  Bollakey  Doss's  estate  delivered  to? 
— To  Gungabifl 


Mr.  Sealy^  late  Register  of  the  Mayor's  Coivt^ 
examined. 
Do  you  know  of  any  application,  either  to 
this  court  or  to  the  mayor's  court,  to  get  the 
papers  out  of  the  Register's  hands? — There 
was  an  application  made  to  the  Mayor'9  court 
by  Mr.  Driver  for.these  papers,  and  rejected* 

The  Foreman  of  the  Grand  Jnry,  who  bad 
been  one  of  the  aldermen,  and  serveid  the  office 
of  mayor,  desired  that  the  records  of  the 
mayor's  court  might  be  produced ;  they  were 
produced  accordingly  by  Mr.  M^Veagh,  the 
keeper  of  the  records  of  this  court,  and  the  se- 
veral extracts,  herein  after  mentwned,  were 
had  at  his  desire,  for  the  purpose  of  proving, 
that  Gungabisseu  had  ever  been  treated  in  the 
proceedings  of  the  mayor's  court  as  a  weak 
man,  incapable  of  transacting  bis  own  business. 

**  On  the  8th  of  November,  1769,  a  motion 
was  made  and  agreed  to,  that  the  will  of  Bol- 
lakey Doss  sheuld  be  deposited  in  the  court. 

*<  13th  November,  1770.  A  citation  issued;, 
for  the  executors  Jto  bring  in  their  accounts,  to- 
gether with  the  balance  of  the  estate,  and  to  de- 
posit the  same  in  the  Company 'a  cash. 

**  1st  October,  1771.  It  being  suggested  to 
the  court,  that  Pudmohun  Doss  had  conveyed 
away  several  books  and  papers  belonging  to  the. 
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near  tbe  irMow,  uui  spoke  to  her  totodlitii^, 
which  he  this  depooebt  coold  not  heir,  as  be 
stood  et  some  disttnoe  flrom  them ;  and  toou 
after  Mohun  Pereaud,  atid  Hie  lald  Kebolram 
Fonda  came  to  tbe  plaee  where  be  wu.  and 
beg^gfed  him  not  to  eipoae  her,  aod  that  ^e 
would  delifer  up  all  such  papers  as  remained 
in  her  possession,  and  accbrdiugly  tbe  said  K«- 
bolram  Pooda  went  and  dug  the  groond  in  tbe 
compound,  and  got  some  books  and  papers  oot 
of  it,  and  delirered  tbe  same  to  this  depooeat, 
which  he  put  into  a  chest,  aod  locked  up :  and 
whereas  tbe  said  Pudmobun  Doss  baTiog 
lately  departed  this  life  intesUte,  aod  no  one 
baring  yet  petitioned  this  court  for  letters  of  ad- 
miaistration  of  the  estate  of  the  said  Pudmohoo 
Do85,  deceased : 

**  Ordered,  that  public  notices  be  afSzed,  at 
public  places  of  this  town,  notif;]^tttg,  that,  if 
some  person  or  persoos^do  not  within  14  days 
from  this  day,  petilton  the  oonrt  for  letters  of 
administration  of  the  said  Podmobiin  Dots, 
deceased,  the  Court  shaH  appoint  a  proper  per- 
son  to  take  charge  thereof. 

"  July  Sod  1771.  It  was  ordered,  that  the 
[iftpers  of  Pndmohun  Doss  should  be  separattd 
from  tfiose  of  Bollakey  Doss. 

*<  This  order  was  not  carried  into  execatioOf 
till  tbe  27lh  Apnl,  1773. 

««  asih  March,  1774.  Mr.  Driter,  attorney 
for  Gungabissen,  read  a  petition  from  him, 
stating,  that  by  the  order  of  tbe  court  all  the 
pajiers  belonging  to  the  estate  of  Bollakfy 
Doss,  were  deposited  in  the  court,  among 
which  were  28  bonds,  receipts,  aod  Toocberif 
that  be  had  commenced  suits  in  the  Dewanoee 
Adawlet ;  and  wanted  tbe  said  bonds,  receipts, 
and  other  vouchers,  in  order  to  establish  the 
same:  and  praying,  that  they  may  be  delivered 
to  him,  giving  tbeusual  recdpt  Ibr  the  same. 

«(  The  court  deferred  the  oonsideratioD  of  the 
said  petition  till  next  court  day. 

*«  Ordered,  that  an  officer  of  tbe  said  Dewao- 


lOSl] 

esute  of  BoUakey  Doss ;  the  coUrt  ordered, 
that  Pudmobun  Doss  shouM  deliver,  or  deposit 
in  the  ri>gistry  of  tbe  court,  aH  such  books, 
papers,  add  vouchers,  touching,  or  any  -way 
i^lating  to  the  accounts  of  the  estate  of  Bolla<> 
key  Doss,  deceased  ;  and  that  the  said  Pud- 
jBohun  Doss  shall  be  permitted  to  attend  his 
own  aflPairs,  under  the  custody  of  proper 
sherlfTs  p^ns,  until  the  said  accounts  are  caco* 
fully  examined. 

*'  14tli  January,  177S.  Gbosaine  by  Ins  at- 
torney, William  Afagee,  informed  the  court, 
that  Pudmobun  Doss,  one  of  the  executors  of 
the  last  will  and  testament  of  Bollakey  Doss, 
was  lately  dead,  and  thatGun^abissen  and  his 
brother  Hingoo  Lollan,  who  m  at  Patna,  are 
the  remaining  executors ;  and  that  Gungabis- 
sen  is  incapable  of  taking  charge  uf  the  affairs 
of  tbe  said  Bollakey  Doss.  Oidered,  that  Wil- 
liam  Magee,  register  of  this  court,  shall  foiib- 
with  take  charge  of  the  books  and  papers  of  the 
estate  uf  the  said  Bollakey  Doss,  deceased,  and 
settle  tbe  same,  and  report  to  this  court  a  true 
settlement  thereof. 

••  January  «lst,  177S.  Ordered,  that  a  cita- 
tion aball  issue  against  Bridjoo  Rotooo  Doss, 
Kebolram  Ponda,  and  Gungaboss,  requiring 
them  to  be,  and  appear  before  the  court,  on 
Tuesday  next,  to  shew  cause,  if  they  have  any, 
^vby  they  should  not  deliver  over  unto  jMr. 
William  Magee,  register  of  this  court,  tlie 
books,  papers  of  accounts  and  othersi  belong- 
ing to  the  estate  of  Bollakey  Dosa,  deceased, 
conformable  to  tbe  order  of  this  court  of  the 
14th  instant. 

'*  January  the  S8th,  1773.  Tbe  sherllTs 
officers  returned  the  citation  against  Bridjoo 
Rotoiin  Doss,  Kebolram  Ponda  and  Gocga 
Bose  executed. 

•*  Whereas  Pudmobun  Doss,  one  of  the  exe- 
entors  or  trustees  of  Bollakey  Doss,  deceased, 
on  the  ist  day  of  October  last,  was  ordered  to 
deposit  in  the  registry  of  this  court,  all  the 
books,  aod  papers  of  accounts  belonging  to  the 
estate  of  the  said  Bollakey  Doss,  deceased ;  in 
ooosequence  whereof,  the  said  books  and  pa- 
pers were  deposited  in  a  room  of  the  house  of 
tbe  said  Pudroohoa  Dosa,  in  order  to  be  perus- 
ed and  examined,  which  room  was  secured 
with  two  locks;  the  key  of  one  of  which  locks 
was  in  the  iHMsession  of  Bal^ovin,  and  the  other 
in  the  care  of  tbe  said  Pudmobun  Doss's  peo- 
ple. Balgovin  this  day  appearing  in  court 
upon  oath,  declared,  that  one  day,  when  he 
went  up  to  tbe  aaid  room,  he  found  the  door 
had  been  opened,  and  that  hia  lock,  together 
with  a  knot  he  had  tied  upon  it,  bad  been  open- 
ed, and  on  going  into  the  room,  be  found  that 
the  greatest  part  of  the  papers  were  taken 
away,  together  with  some  other  things  of  value. 
That  upon  making  an  exclamation,  and 
threatening  to  come  to  court  to  complain, 
one  Kebolram  Ponda,  then  in  the  bouse,  re- 
quested him  to  be  quiet,  and  not  to  gt>  to  com- 
plain to  the  court,  but  go  and  speak  to  the 
widow ;  and  soon  after  Mohun  Persaud  came 
10,  when  ha  and  the  said  Kebolram  Ponda  ivent 


nee  Adawlet  be  permitted  to  attend  at  tbe  regis- 
ter's office,  to  mspeot  the  books,  iiapers,  and 
vouchers  aforesaid. 

"  25th  day  of  January,  1775.  Mr.  Jsrrer, 
advocate  for  Gungabissen,  auryiving  executor 
of  Bollakey  Dosa,  deoeaaad,  neves,  that  two 
chests,  oonuining  papers,  aoeoanta^and  vooch* 
ers,  relative  to  the  accounts  of  tbe  estate  of  the 
said  Bollakey  Doss,  deceased  ;  and  also  sa 
bonds  and  receipts,  belonging  to  the  said  es- 
tate, which  were  depoaited  in  tha  registry  o> 
the  late  mayor's  court,  at  tbe  instance  of  Wil- 
liam Magee,  who  was  conatitotad  attorney  of 
Bridjoo  8eer  Gosbain,  a  legatee  named  in  tbe 
will  of  the  said  deceased,  may  be  delivered  ts 
the  said  Gungabissen. 

««  Ordered,  that  tbe  legister  do  look  into  tbe 
proceedings  of  tbe  late  mayor's  court  reladveto 
tbe  above  papers,  accounts  and  vouchers ;  and 
inform  the  court  thereof,  on  i^louday  next  die 
30th  instant. 

"  January  30, 1775.  Mr.  Farrer^  advocate 
for  Gungabissen,*  surviving  executor  of  Bol- 
lakey Doss,  deceased,  moves,  That  two  cbcsv, 
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•ODtainiotf  ptpert,  toooabls  and  Toudiert,  i«»> 
lative  to  Uie  aceounti  of  the  •state  of  fhe  nld 
Boltakey  Dois,  dccAwd,  snd  Alt*  tivciity« 
eight  bonds  aod  receipts  faeloDgliif  to  the  stid 
estate,  which  were  deposited  Id  ihe  reg^istry  «f 
tti«  late  ■layor's  eourt,  as  mentioiied  to  thte 
court,  on  the  25th  instant,  osy  be  dcttf  ered  to 
the  said  Guni^bisseo. 

*'  Mr.  Brix,  adfoeatefor  8eiA»Daat  Does  and 
Laaebmon  Dots,  admiaistrators  ef  Pudaiohun 
Boss,  deceased,  who  was  one  of  the  eatecutors 
of  the  said  Bollakey  Doss,  deceased,  objects 
thereto. 

'«  Jt  is  ordered,  That  the  Regfister  do,  in 
presence,  and  with  the  assistance  of  Hozzere- 
manl  Baboo,  and  Cossenant  Baboo,  both  of 
Calcutts,  eianiine  the  said  papers,  accounts, 
and  roucliers,  bonds  and  receipts ;  and  separate 
•ucb  as  appear  to  belong  to  the  estate  of  the 
said  Bollakey  Doss,  deceased,  from  those  which 
appear  to  belong  to  the  estajle  of  the  said  Pud- 
mob  un  Doss,  deceased  ;  and  that  he  do  delirer 
the  former  unto  the  said  Gunf^abissen,  and  the 
latter  unto  the  said  Seebnaut  Doss. 

«•  March  84,  1775.  Mr.  Ihrrer,  sdrocate 
for  Gungabitsen,  survi? ing  executor  of  Bolla- 
key Doss,  deceased,  rooyes.  That  two  chests 
containing  papers,  accounts  and  roncbers,  re- 
latire  to  the  accounts  of  the  estate  of  the  said 
Bollakey  Dors,  deceased ;  and  also  S8  bonds 
and  receipts  belongioff  to  the  said  estate,  which 
were  deposited  in  Uie  registry  of  the  late 
mayor's  court,  may  be  deKrered  to  the  said 
Gungabissen ;  they  not  bafing  yet  been  exa- 
mined, pursuant  to  the  order  of  this  Court,  of 
the  30th  day  of  January  last,  owing  to  Cossi- 
naut  Baboo's  not  attending. 

**  Mr.  Brix,  adrocate  for  Seebnaut  Doss  and 
Lauchmon  Doss,  administrators  of  Pudroohun 
Doss,  deceased,  who  waa  one  of  the  executors 
of  the  said  Bollakey  Doss,  deceased,  objects 
thereto. 

<«  It  is  peremptorily  ordered,  Tbst  the  Re- 
gister do,  10  presence,  and  with  the  assistance 
of  Huzzermaul  Baboo,  and  the  said  Cossenaut 
Baboo,  in  case  they  both  attend,  or  if  one  of 
tbem  only  attends*  then  in  presence,  and  with 
the  assistance  of  such  one,  examine  the  said 
papem,  accounts,  and  Touchers,  bonds  and  re- 
ceipts; and  separate  such  as  appear  to  be- 
long to  the  estate  of  the  said  Bollakey  Doss, 
deceased,  from  those  which  appear  to  belong 
to  the  estate  of  the  said  Pudmohun  Doss, 
deceased;  and  that  he  do  delirer  the  former 
unto  the  said  Gungabissen;  and  the  latter, 
unto  the  said  Seebnaut  Doss  and  Lanchmon 
Doss,  administrators  of  the  said  Pudmobun 
Doss,  deceased,  within  one  month  from  this 
day ;  and  in  case  neither  of  them,  the  said 
Hozzermaul  Baboo,  and  Cossenaut  Baboo, 
do  attend,  that  the  Register  do  examine,  and 
separate  tbem  in  the  Mt  manner  he  can,  and 
deliver  such  of  them  to  the  said  parties  re* 
spectively,  as  he  shall  think  right,  within  the 
time  aforesaid.^ 

Mr.  Sealy  examined. 

Did  yon,  in  consequence  of  the  liit  order  of 
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tbe  Cmirt«  cxtmine  and  sepafate  the  paperaf 
—1  ^,  after  having  examined  Ibeih  with  and. 
without  CoBsinaut  and  Huaaermaal,  by  the 
agreement  of  the  parties. 

When  did  yon  defirer  the  bonds,  and  the 
other  papers,  relating  to  BoHikey  Doss's 
estate,  to  Gaogabissen  r— About  snb  April  tat. 

Lttuehmon  Dou  examined. 

Did  you  knosr  Bollakey  Doss?— I  knew 
Bollakey  Doss  when  I  was  young. 

Did  you  stay  with  Bollakey  Doss?— Yeff. 

How  many  years  f — One  year. 

Bare  you  e? er  seen  him  execute  any  pa- 
pers f— I  ha? e  seen  him  sign  and  seal  many 

Were  yon  his  sertant? — I  was. 

Ha?e  yon  seen  him  sign  any  papers  f— I 
used  to  see  bim  sign  Nsj^ree  papers,  and  seal 
Persian.    1  hare  seen  him  with' my  own  eyes. 

Hare  you  ever  hsd  a  brother  f — 1  bad  two. 

Was  Pudmohon  Doss  your  brother?— Yes. 

Were  you  his  administrator  F— His  afiaim 
and  effecto  are  in  my  hands. 

Have  you  obtained  an  order  of  Court  to  be 
bis  administrator  ? — I  have. 

Where  is  it  ?— Mr.  Jarret  has  it  JLettera 
of  administration  produced  to  bim  and  Seebnaut 
Doss,  his  father.] 

[Mr.  Jarrfik  proves  service  of  notice  on  the 
witness,  to  produce  a  Nagree  paper  given  to 
Pudmohun  Does  by  Maha  Rajah  Nundoconsar, 
when  Mohun  Persand,  Gungabissen,  and  Pud- 
mohun Doss,  were  at  his  house,  in  Bollakey 
Doss's  own  writing,  dated  about  the  9th  of 
Poose.  He  likewise  proves  the  same  notion 
on  Seebnaut  Doss.] 

Seebnaut  Don  examined. 

Hare  you  any  paper  belonging  to  your  late 
son  Pudmohun  Doss? — 1  was  at  Patna,  when 
he  died.    1  have  never  had  any  of  his  papcra. 

Lauchmon  Dots  examined. 

Have  you  any  papers  belonging  to  Pndmo- 
hnn  Doss?— Both  Pudmohun  Doss*s  private 
papers,  and  those  of  Bollakey  Doss  were  in  the 
court  Gungabissen  has  taken  away  Bollakey 
Doss's  nepers.  Pudmohun  Doss's  remain 
there.  1  arrived  here  eight  months  after  the. 
death  of  Pndmobnn  Dosi.  That  paper  was 
not  in  my  possession. 

Have  you  looked  over  the  papers  in  coort  ? 
— 1  have  not. 

JCiosn  Juan  Dost  examined. 

When  yon  went  with  Mr.  Sealer,  what  pa- 
pers did  you  look  for? — 1  looked  for  a  pspef 
wrote  in  Bollakej  Does's  hand,  signed  by  Pud* 
mohun  Doss.  It  was  a  psper,  m  which  all 
the  agreement  was  drawn. 

Did  you  look  over  every  paper  ?— 1  looked 
over  every  one  paper,  and  can  swear  it  wai 
not  among  them. 

Jury.  Would  not  the  Cum  Nama  bavn 
been  gir en  npi  on  n  bond  given  to  perform  the 
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contract  f— ^.  It  is  tbe  custom  to  take  away 
the  first  contract,  when  tbe  second  is  gi?en. 

Lauchmon  Don  examined. 

Did  youlcnow  Bollakey  Doss's  seal  ?— From 
peeing  it  1  shall. know  whether  it  is  such  as  he 
used;  but  I  do  not  understand  Persian.  I 
should  know  whether  the  seal  was  like  it  from 
the  shape. 

CroiS'Examnation. 

Did  Bollakey  Doss  sign,  when  he  sealed 
Persian  papers?— He  did  not. 

What  part  of  the  paper  did  he  seal  on  ?— T 
hate  seen  bim  seal  many  papers.  He  used  to 
put  bis  seal  lo  letters  and  papers. 

Wliat  servant  were  you? — I  used  to  write 
ktters.     I  had  charge  of  tbe  treasury. 

Jury.  Did  you  ever  see  Bollakey  Doss 
write  or  seal  ? — He  has  signed  his  name  on 
Nagree,  and  put  his  seal  on  Persian  papers. 

How  near  were  you,  when  you  saw  his  seal  T 
^-A  have  seen  his  seal  on  bis  finger  very  near. 
When  tbe  Sepoys  used  to  bring  drafts  for  their 
pay  from  the  Nabob,  Bollakey  Doss  used  to 
cake  from  tbe  Sepoys  the  drafk,  and  give  tbem 
»  paper  in  Persian,  on  which  he  put  his  seal. 

Did  you  ever  see  him  put  it  to  a  bond  ? — I 
never  did. 

Mr.  Sealey  examined. 

Were  yOo  present  with  Kissea  Juan  Doss, 
when  he  looked  over  the  papers  ? — Yes. 

Did  he  look  at  all  the  papers  ?--No.  He 
would  not  look  at  some,  because  of  tbe  indorse- 
toent,  and  some  because  they  were  old,  and 
■ome  because  he  tied  them  up  himself.    1  ap- 

Crehend  tbe  papers  could  not  be  examined  in 
ss  than  three  days. 

Kiisen  Juan  Doss  examined. 

Did  .you  examine  every  bundle  ?— There 
were  several  large  bundles  of  papers  of  oM 
accounts,  that  1  did  not  examme,  thinking 
them  of  no  use. 

Court,  This  wili  not  entitle  yoo  to  read  any 
paper,  or  make  what  Kissen  Juan  Doss  said 
evidence.  But  though  it  is  not  strictly  so,  I 
will  nevertheless  leave  it  to  the  jury. 

Monohur  Munshy  examined. 

^     Do  you  know  Mohun  Persaud  ? — I  do. 

Has  he  ever  sent  for  you  lately  ? — He  lias. 
'  Did  he  shew  you  some  papers  ?•— He  did. 

In  what  langusge?— In  Persian. 

Tell  the  Court  truly  what  passed  on  that 
occasion  ?^-He  called  me  three  days  before 
JMaba  Ra^ah  was  put  in  gaol :  it  was  about  six 
gurree  of  tbe  day  when  he  sent  for  me  (half 
past  nine) :  he  sent  a  man  with  his  salam,  who 
desired  me  to  come  to  Mohun  Persaud,  for  he 
had  a  great  deal  to  say  to  me.  I  said,  I  could 
not  come  now  ;  I  had  business :  I  will  go  at 
noon.  At  noon  1  went  to  bis  house :  he  was 
very  glad  to  see  me.  When  1  arrived  at  bis 
house,  he  bid  me  sit  down  by  him :  we  two  sat 
down  together :  there  waa  nobody  eWe.    AAer 
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we  sat  down,  he  took  out  some  papers :  be  first 
took  out  two  teeps  that  were  torn  at  tbe  top : 
he  said,  I  have  heard  these  are'  in  your  band- 
writing.  I  said,  Give  ^hem  to  me,  and  1  will 
look  at  tbem.  1  took  tbem,  looked  a^  tbem, 
and  said,  They  are  not  my  band-writiug.  He 
said,  You  were  before  a  servant  of  Maba  Ra- 
jah; I  have  beard  they  were  of  your  haod- 
writing :  I  said,  They*  are  not  of*^  my  band- 
writing  ;  if  they  were,  I  would  tell  yoo.  After 
that  he  took  out  a  bond  (tamasook)  and  said,  I 
have  also  heard  this  was  your  hand -writing; 
look  at  it.  I  looked  at  it,  and  read  it,  and  said, 
Neither  ia  this  of  my  band-writing:  in  tbit 
bond  something  is  wrote  about  pearls.  He 
said,  1  beard  this  is  your  band- writings  there 
is  a  friendship  between  yon  and  fne :  why  do 
not  you  tell  about  this  P  J  again  said,  they  are 
not  my  hand-writing.  Mohun  Persaud  said, 
If  you  will  say  tbey  are  of  your  hand- writing, 
Maba  Rajah  will  be  a  great  liar,  and  will  meet 
with  great  punishment.  1  do  not  want  yoa  to 
tell  for  nothing ;  I  will  give  vou  4  or  6,000 
rupees.  I  said,  I  cannot  tell  such  words  as 
these  ;  it  is  not  my  hand-writine :  bow  cap  I 
tell  it  is?  He  then  said.  Well,  it  you  will  not 
say  it  is  your  band- writing,  find  out  a  man  that 
will  say  it  is  bis  band -writing-:  whatever  is  to  be 
given  1  will  give  him ;  1  will  likewise  make 
you  joyful.  Moliun  Persaud  said.  Enquire  for 
such  a  man :  1  answered,  'I  cannot  do  this :  I 
said  that  be  was  advising  me  to  do  a  ve^y  had 
business,  and  I  went  from  thence. 

Did  you  relate  this  to  any  one,  upon  your 
getting  borne  ? — It  is  a  month  and  ten  or  elefea 
days  ago,  since  this  happened :  how  many 
men  have  asked  me  about  this  1  knew  not,  it  is 
60  long  ago;  as  I  mentioned,  many  friends 
and  relations  have  asked :  how  can  I  tell  any 
one  in  particular  ? 

Have  yOu  told  it  to  any  body  ?—  I  mentioned 
it  to  nobo<ly  immediately. 

Did  you  tell  any  body  that  day  ?— I  did  not. 

Did  you  the  next  day  ^— I  do  not  know :  [he 
recollects]  upon  the  evening  of  that  day  i 
mentioned  it  to  Permanund  Mokerjee. 

CroU'Examination. 

Who  was  at  Mohun  Persaud^s  house  when 
vou  went  there?— I  saw  Kissen  Juan  Doss; 
be  aUo  saw  me ;  biit  in  tbe  room  into  which  1 
was  carrie<l,  there  was  nobody  but  Mohun  Per- 
saud and  myself. 

Were  none  of  Mohun  Persaud's  people 
there  ? — I  went  up  stairs :  I  saw  Kissen  Juan 
Duss  sitting  there :  1  saw  no  one  else. 

When  Mohun  Persaud  spoke  to  you,  did  you 
understand  that  he  wanted  you  to  tell  whether 
you  had  wrote  it  or  not,  or  to  say  that  vou  had 
absolutely  wrote  it  if  you  had  Dot?~Howcao 
I  tell  what  passed  in  his  heart  :^  I  tell  what 
happened :  I  have  taken  an  oath  :  you  have 
put  questions  to  me :    what  I  know  I  told  you. 

What  did  be  say  to  you  ?— "  If  you  do  say 
it,  Maba  Rdjah  will  be  proved  a  liar,  and  will 
have  great  puniahment  You  will  not  say  it 
for  nothing ;  yoti  will  have  4  or  5,000  ropeei.* 
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Did  Moliun  Pemnd  mean  to  get  the  roao 
that  wrote  it,  or  one  who  did  not,  but  wf^tild 
swear  he  did  ?— He  said,  '*  If  it  is  not  your 
fiaqd-f^riting,  find  out  such  a  man  forme,  who 
will  say.  These  are  my  letters :  what  is  proper 
to  ffive  I  will  mt :  and  1  will  render  you  joy- 
ful." 

Where  does  Perroanand  Mokerjee  life  ?— In 
the  same  compound  with  me. 

What  is  bis  employment  ?— He  is  in  no  em- 
ployment. 

l>id  Perroanthid  Mokerjee  ask  you,  or  did 
you  tell  him  P — He  asked  me. 

How  came  he  to  ask  you  ? — Becsuse  he  saw 
the  peon  come,  he  asked  me  why  Hohun  Per- 
sauJ  sent  for  me  ? 

What  was  the  peon's  name  ?— 1  asked  bis 
name :  I  do  not  well  remember ;  bnt  I  belief  e 
k  was  Cawota :  he  said  he  was  Hohun  Per- 
sand's  man. 

Did  the  peon  go  with  you  to  Mohnn  Per- 
Baud's  f — He  did  not. 

When  did  he  call  yqu  ? — At  seiren  gurrees: 
I  went  afler  mid-day. 

Had  you  ever  been  at  Mohnn  Persaud's  be- 
fore ?— I  hare,  because  I  owed  him  72  rupees : 
I  nerer  was  in  that  room  before. 

Did  you  tell  any  body  else  that  day? — I 
only  told  Permanund  that  day. 

Did  you  tell  any.one  the  next  day  f— I  did 
pot  that  day  :  after  that  day  it  Q^ot  wmd,  and  a 
great  many  people  asked  me :  1  told  them. 

Did  Molion  Persand  bid  you  keep  it  a  se- 
cret ?— No ;  but  there  was  a  great  friendship 
between  us. 

Whom  did  yon  tell  it  to  next,  after  yon  told 
it  to  Permanund  ? — I  cannot  remember :  many 
people  asked  me,  and  1  told  them. 

Whom  did  you  tell  it  to  besides  ?^I  told  it 
Mr.  Durham. 

toow  came  yon  to  tell  Mr.  Durham  ? — Mr. 
Durham  asked  me,  who  was  my  msster  7 

Did  yon  tell  any  other  Englishman  ? — No  : 
what  have  1  to  do  wiih  Englishmen  P 

Did  yon  never  tell  it  to  Mr.  Jarret  ? — He 
asked  me  in  this  court :  I  did  not  tell  all. 

To  how  many  black  people  did  you  tell  it  P 
-«»— I  do  not  remember. 

Did  you  ever  tell  it  to  Kissen  Jnan  DossP — 
I  did  not :  I  do  not  remember  any  other  black 
man  I  told  it  to. 

Do  you  remember  any  other  persim  that 
asked  you  about  it  P — 1  do  not  remember  one 
that  asked  me :  -  there  were  a  great  many,  but 
I  do  not  rememlier  tbem. 

A»  many  witnesses  remember  accurately  for 
14  or  15  years,  cannot  you  remember  for  a 
month ? — I  am  a  Company's  servant:  why 
should  I  take  such  pains  about  it  ? 

Whom  do  you  keep  company  with  P — Mr. 
Durham. 

Can't  you  remember  any  one  that  has  asked 
you  P — 1  cannot  remember  one. 

Do  you  go  to  make  salams  to  Maha  Ra- 
jah P— Since  he  has  been  confined  in  gaol  I 
nave  not  paid  salams :  I  used  before. 

Ire  yoa  sure  yoa  hare  not  ?iaifed  bim 
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he  has  becii  in'  ^ol  P— I  do  not  remember  thai 
J  have  visited  him  in  gaol. 

[Question  repeated.]— J.  The  gaol  is  tha 
same  street  with  the  Cutcherry :  I  went  to  tb« 
gaol  one  day.  1  heard  Rajah  Nobkissen  and 
several  persons  of  rank  had  been  to  pay  salams  t 
I  likewise  went  to  pay  salam :  J  did  not  sea 
him:  I  never  went  but  that  time. 

Yeandel,  (Gaoler)  sworn. 

Did  you  ever  see  this  man  at  the  gaol  P— I 
think  1  have  seen  bim  about  the  eaol. 

Did  you  ever  see  him  more  Uian  once  P— I 
cannot  say  with  precision :  I  think  1  have  seen 
him  once,  and  remember  bim  well. 

Monohur  Metre  examined* 

Did  any  body  else  shew  yoa  these  Persiaii 
papers  P— Yes,  Mr.  Darham  also  shewed  me 
the  teeps:  I  do  not  remember  whether  he 
shewed  the  bond :  he  asked  me  if  they  were  in 
my  hand  writing  P 

Was  Mohun  Persand  present  ?— Yes. 

Was  this  before  or  af\er  what  passed  at  Mo« 
ban  Persand's  house  P — It  was  after. 

Did  Mr.  Durham  shew  you  the  bondP — I 
remember  the  teeps :  I  do  not  remember  the 
other.  Mohun  Persaud  shewed  me  three 
papers. 

How  long  after  the  conversation  at  Mohnn 
Persaud ^s  did  Mr.  Durham  shew  them  to  yon? 
— It  was  one  or  two  days  after  Mohun  Persaud 
had  shewn  them  to  me. 

Did  you  tell  Mr.  Durham  any  thing  of  Mo- 
huir  Persand's  offer  P— No. 

Relate  what  passed  at  Mr.  Dorham's.— Mc 
Durham  looked  at  those  papers,  and  asked  me 
if  they  were  of  my  hand- writing:  he  desired 
me  to  be  certain,  and  speak  the  troth.  I  told 
him  1  would  shew  him  ray  hand-writing  in  the 
lH>ok  of  the  Cutcherry  :  when  they  were  com* 
pared  they  were  found  not  to  agree. 

Who  were  present  beside  Mr.  Durham  P — 
Mohun  Persaud  and  Jaggutchond,  the  son-in- 
law  of  Maha  Rajah. 

Did  yoa  then  say  that  Mohun  Persaud  hail 
asked  you  the  same  questions  before P — No: 
why  should  1  do  more  than  answer  bis  ques- 
tions P 

Did  you  any  other  time  tell  Mr.  Durham  of 
the  offer  made  you  by  Mohan  Persaud  P — Ano- 
ther time  Mr.  Durham  sent  to  me,  and  asked 
if  Mohun  Persaud  had  offered  me  any  money : 
I  told  bim  what  I  bare  before  related. 

How  long  is  it  since  Mr,  Durham  sent  for 
you  f — It  was  before  the  gramf  jury  met. 

How  long  before P—^Atout  four  or  five  days : 
I  can't  tell  with  certainty.  * 

Did  yon  come  when  Mr.  Darham  sent  for 
yoa  first  P— A  man  came  to  me  about  mid-day : 
I  said  I  was  sick,  I  would  come  the  next  day. 

Were  yoa  really  skkP— I  was  feverisb,  and 
bad  a  purge* 

What  conversation  passed  between  yoa  and 
Mr.  Durham?— He  asked  me  if  Mohnn  Per- 
saud bid  offered  me  money :  I  asked  what,  *i« 
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what 

relaled 


ftAd  laid  him  wii»t  I  litMbtlbia 


Blr.  Durham  sworn. 


I  was  told  by  my  sircar,  aiiout  three  days  after 
Uie  oommitmtnt  of  Maba  Rajah,  that  the  mao 
that  wrote  the  bond  waa  the  Moashy  of  the 
Cutcberry,  and  that  be  bad  been  at  that  time 
MuDsby  to  Maba  Rajah.  I  abeired  him  the 
bond,  and  asked  bim,  in  the  presence  of  Jaij^- 
gatchuod  and  Mubun  Persaud :  he  took  the 
bond  and  read  it;  looked  at  it  lon^  and  acco- 
rately  :  I  gave  him  all  three ;  I  do  not  know 
which  6r8t.  He  looked  accurately  at  the  first, 
and  then  said  it  was  not  his  hand.  I  desired 
him  to  be  exact,  to  recoiled  himself,  and  if  he 
had  wrote  it  to  tell :  he  still  said  it  was  not  his 
hand.  I  then  bid  him  bring  me  the  Cutcherry, 
which  bo  brottgbi,  immediately :  ftoaa  my  idea 
of  Persian  1  did  not  think  them  the  same  hand. 
Mebuo  Peivaud  insisted  they  were,  from  hiar 
idea  of  Persian.  He  knew  as  little  of  Persian 
as  I  did  myself.  Not  a  word  passed  of  any  offer 
from  Mohun  Persaud,  or  his  hating  seen  the 
papers  before:  etery  day  after  that  he  war  at 
my  house ;  be  never  mentioned  a  word  of  any 
offer  from  Mohun  Persaud:  oueof  the  Holla- 
veas  of  ibe  Cutoherry  told  roe  be  wes  to  say  so. 
1  sent  Ibr  Mooobur,  and  be  toki  me  just  what 
he  has  now  related. 

[Memorandum.  Two  of  the  witnesses,  Ram- 
naut  and  Bolgoviod,  that  were  on  the  back  of 
Ilia  indictment,  not  bating  been  oalled  by  the 
prosecutor,  and  it  bating  been  obeerted  by  the 
Court^.and  the  oouneel  for  the  prisoner  being 
told  that  they  might  oall  for  them,  the  oouned 
for  the  prisoner  said,  be  waa  well  acqoainled 
with«  and  oould  gite  the  reasons  why  tbeooun- 
eel  lor  the  prnsenution  had  not- called  themy  and 
that  be  should  immediately  call  them.] 

Ramnaut  examined. 

Do  you  know  Mohun  Persaud  ?— I  do. 

Were  you  present  when  Maba  Rajah  was 
examined  for  the  forgery  betere  the  judges  ?-*! 
was  examined  that  day. 

When  waeitf-^It  was  on  Saturday  :  it  was 
upwards  of  a  month  ago. 

What  day  of  the  month  was  it?--l  do  not 
know. 

What  induced  you  to  go  there  then  ?— There 
waa  formerly  a  great  frieiidabip  between  Maba. 
B^ah  and  Mohun  Persaud :  they  both  took  a 
great  deal  of  notice  of  me  about  thai  time  they, 
quarrelled,  and  I  went:  equally  to  both  when 
thev  were  separated. 

At  what  time  was  tbis?-^I  remember  the 
tisae,  when  Maba  Rajah  one  day  said  to  me, 
You  koow  1  like  no  one  better  than  Mobon 
Fersaud,  excepi  my. son:  now  he  wishes  to 
mn me  in  this  affair  of  Bollakey  Doss  $  be  ie 
only  an  attorney  in  this  aflbir :  tell  hiin  ha 
cannot  get  more  than  5, 7,  or  10,000  rupees, 
bv  succeeding  in  this  affair;  tell  him,  if  be' 
piaafte,  I  will  gite  him  1&  or  80,000  to  deaist 
fnm  this  praseoution  ;  I  told  Mohun  Persaud, 
ami  MnbttA  P^raand  aaid«i  hate  leM  a  great 


many  Bngliah  i 


I  of  it;  I  cannot  desist. 


I  gentlemen  f 

Winen  was  this  contersation  ?— It  was  sine 
or  ten  months  before  I  gate  etideoce  of  this 
afiair  before  the  judges.  There  was  a  suit,  at 
that  time,  in  the  Dewannee  Adawlut.  Mohun 
Persaud  bating  heard  what  I  related  about 
MabiL  Rajah  Nundooomar,  asked  roe  about  it, 
and  desired  me  to  eomey  and  gite  etideoce  of 
it  on  the  water  of  the  Ganges. 

Do  you  undersUnd  English  ?-*No,  I  do  not. 

When  did  Mohun  Persaud  first  hear  what 
you  bate  said  ?— I  hate  before  said,  it  was  nine 
or  ten  months,  before  I  gate  etidence  before  tbe 
judges :  he  desired  me  to  gite  etideoce,  re- 
specting this  business.  1  beliete  it  was  in  the 
month  of  Assen. 

When  P— When  this  affair  was  coming  ioto 
the  Adawlut  (thia  Court,)  be  said.  You  remem- 
ber what  passed  between  you  and  Maba  Rijah ; 
you  must  gite  etidence  of  it. 

Hdw  long  was  this  before  you  gate  eri- 
dence?"-About  ten  or  twelte  months  before  I 
gate  etidence.  There  are  accounts,  paymests, 
and  receipts  between  us. 

Did  this  contersation  pass  at  this  time?— I 
went  one  day  to  his  house ;  and  he  there  (Ie« 
sired  me  to  ffite  etidence  of  what  passed  be- 
tween me  and  the  Maba  Raiah. 

Who  was  presentr— This  is  God's  Adswlet, 
and  I  w  ill  tell  no  liee.  1  went  upon  bosioea  (o 
his  bonse,  and  nobody  waa  preMrnt. 

At  what  time  of  tbe  day  was  it?— About 
three  or  lour  gurries  of  tbe. day  remained. 

In  what  room  of  Mohun  Persaud'a  home 
was  it?— On  a  terrass,  up  sUirs,  there  i«  an 
upper  room,  where  Gungahisseo  lites:  on  tbe 
ouUide  of  thai,  there  is  agunja,  where  we  sat 

Were  you  sitting  at  that  time.^-- tWe  were 
sitting. 

Who  ^t  up  first  r— I  got  up  first;  and  get 
my  dismission  and  trent  away* 

How  long  was  he  them? — Three  gumes  ol 
the  day  lemaioed,  when  I  went  there;  and 
when  1  went  away  the  lamp  was  lightea* 
Gungnbissen  was  asleep  upon  his  cott ;  there 
^ere  two  or  three  sertanis  there. 

Where  did  you  see  these  sertanU?— w 
Gongabissen's  room.  I  went  out  ^  the  rooiu» 
they  were  there, 

6e  particular  in  telling  Mohnn  Persaodi 
answer.— When  I  dditered  the  message  from 
Maba  Rajah,  he  said,  1  hate  tobl  a  great  osaof 
English  gentlemen  of  Uiis  affair,  and  caanot 
desist. 

Did  he  say  any  thing  else  to  him  ?— He 
said,  I  hate  told  many  Engliah  geotlemeo; 
tbink  within  yourself,  bow  can  I  desist 
'  Did  not  Mohun  Persaud  say,  if  I  bad  known 
this  sooner,  it  might  hate  been  done?— He 
said  no  more :  be  said  be  bad  toki  many  gen- 
tlemen :  think  within  yourself,  how  can  1  de* 
aistf 

Did  Mohun  Persaud  say,  if  this  affair  bad 
been  luentraned  belisre,  it  would  hate  beeopos- 
sibhft  to  bate  done  it. 

[Be  ffif at  the  atme  nasvver,  and  Mff 1 1^^ 
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are  the  words, 
have  related. 

[No  further  aosirer  could  be  obtained ;  beings 
threatened  with  commirment,  he  said,  These 
are  the  words  Mohun  Persaud  spoke ;  what 
more  should  be  saj  ?] 

Was  the  lamp  lighted  before  you  went  away 
from  Mohun  Persi^ud's?— Yes :  the  lamp  was 
lighted  before  I  went  away. 

flow  long?— I  went  at  the  time  the  lamp 
was  lighted,  or  tbont  a  minate  or  two  after- 
wards. 

Who  lighted  the  lamp? — There  was  no 
lamp  where  we  were :  the  lamp  was  in  Gun- 
gab|8sen*8  room. 

What  kind  of  a  day  ?  was  it  fair  or  not?— 
It  was  a  rainy  day :  1  went  with  my  shoes  ou : 
I  walked  there. 

Was  not  this  15  days  before  Haha  Rajah 
was  Uken  up  ?— I  said  it  was  10  or  13  days. 

Had  you  ever  afterwards  any  conversation 
with  Mobun  Persaud  on  this  subject?---!  used 
almost  every  day  to  go  to  Mohun  Persand's. 
1  weo^  after  that  on  my  own  business ;  there 
was  no  other  conversation  on  this  subject,  till  I 
came  here.  1  have  myself  a  suit  in  this  court, 
and  come  almost  every  day.  He  told  me  the 
morning  of  the  day  1  gave  evidence,  to  come 
here.  I  came  here  in  the  morning ;  the  first 
sight  J  bad  of  him,  was  in  the  Adawlet. 

Do  you  mean  the  first  or  second  time  you 
were  examined?— I  was  examined  before  those 
gentlemen  the  first  day.  [Pointing  to  Mr. 
Lemaistre  and  Mr.  Hyde.] 

Where  did  you  see  Mohun  Persaud,  after 
ou  gave  the  evidence?-— The  first  sight  I 
lad  of  him  was  here. 

Whom  do  yoo  come  to  at  the  Adawlet  ?— I 
always  come  to  that  gentleman.— [Poiutiog  to 
the  Under  Sheriff.] 

When  did  you  see  Mohun  Persaud,  after 
yon  gave  your  evidence  the  first  time?— I 
used  to  see  nim  every  day. 

When  did  he  tell  you  to  come  here?-— He 
told  me,  the  day  I  conversed  with  him  on  the 
subject,  that  1  was  to  give  evidence  here.  He 
■aid,  I  must  be  there  on  Saturday  se'ooight. 
How  should  I  have  known  when  to  come,  if 
Mohun  Persaud  bad  not  told  me? 

When  he  told  you  so,  was  it  the  first  time  he 
was  examined? — It  was  the  first  time  he  was 
examined. 

Bid  Mohun  Persaud  offer  to  give  yon  any 
money  before  the  judges  ? — Why  should  be 
give  me  rnpees  in  such  a  case?  Why  should 
you  ask  me  such  a  ques^n?  I  am  not  worthy 
such  suspicion,  as  the  gentlemen  of  the  coun- 
cil, and  all  the  principal  people  in  Calcutta, 
well  know.  I  am  much  engaged  in  business 
with  Mobun  Persaud,  13,000  rupees  is  due 
to  me.  I  gave  Mohun  Persaud  a  writing,  that 
when  I  received  it,  I  would  give  Mohun  Per- 
saud four  annas  in  the  rupee ;  this  was,  if  Mo- 
bun Persaud  would  give  me  500  rupees,  in 
ready  money.  I  have  not  received  all  the 
money. 

Did  Mohan  Pentad  nerer  make  yoo  anj 
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promise,  in  consequence  of  giving  your  evi. 
dence  ?— He  never  did. 

Do  you  know  Gopenaut  Doss?-— I  do  not. 

IJo  you  know  Rada  Cunt  Roy  ?---I  do  not. 

Do  vou  know  Gungadar?---!  do  not. 

Had  you  ever  any  conversation  with  Gope- 
naut Doss,  at  the  time  you  examined  before 
the  Grand  Jury,  or  before  Mr.  Justice  Le- 
maistre, or  Mr.  Justice  H  vde  ?-  - 1  do  not  know 
him.  I  do  not  recollect  fiaving  any  conversa- 
tion with  such  a  person. 

Have  you  any  relation  of  the  name  of  Gope- 
naut Doss?— My  house  is  at  Malda.  I  do 
not  know  1  have  any  relation  in  Calcutta  of 
that  name.  There  is  a  Gopenaut  Doss  at 
Malda,^  who  is  a  relation  of  mine*  He  is  of 
my  cast. 

[A  man  is  produced  ;  and  the  witness  is  ask- 
ed, if  he  knows  him-] — I  do:  bis  name  is 
Gopenaut  Maszer. 

[The  man  being  sworn,  is  asked  his  name.} 
^.  My  name  is  Gopenaut  Doss. 

RamnauVt  Examination  continued. 

Ramnaut.  Etery  body  calls  him  Gopenaut 
Nazzer.  He  one  day  asked  me,  if  I  would 
enter  into  friendship  with  him.  He  asked  me 
if  J  would  have  a  farm ;  and  said,  Colhe  to 
my  house,  if  you  will  do  these  things,  it  will 
be  better  for  you.  I  answered,  1  do  not  know 
your  bouse.  On  another  day  he  seut  a  man  to 
me:  I  then  sent  an  Adawlet  Peon  with  him,  to 
see  where  his  house  was.  I  did  not  want  any 
thing  with  him  :  1  did  not  go  to  his  house. 

What  did  he  say  to  you?— He  said,  Will 
you  have  a  farm  ?  Will  you  come  to  my  house  ? 
There  are  some  persons^  whose  business  it  is  to 
be  witnesses. 

What  was  bis  reason  for  coming  to  the 
house?— He. put  his  palanquin  down  at  my 
door.    I  don't  know  hia  reason. 

What  did  he  say  to  yoo  ?•— He  told  me  what 
I  have  said  ;  if  I  have  told  you  wrong  you 
ponish  me.    I  know  of  the  state  of  this  man. 

Why  did  he  offer  the  farm  ?— -I  never  knew 
the  man :  I  had  no  conversation  with  him ;  I 
wondered  he  should  offer  me  the  farm.  1  be- 
lieve he  is  a  farmer,  a  native,  collector,  and  a 
nazzer.* . 

Whose  nazzer  is  be  ?— I  have  heard  him 
called  Gopel  Mezer.  I  don't  know  whose  naz- 
zer be  is. 

Is  he  any  relation  of  yours?-— H^  is  no 
relation  of  mine:  a  great  many  things  of 
this  sort  will  come  out.  I  was  standing  at 
the  door  of  Mr.  Killican :  Sheck  Mahomed 
Gellamey  began  to  say  to  me,  Maha  Rajah 
is  a  Brahmin,  he  will  now  be  ruined.  Do 
you  save  him  ;  you  owe  Maha  Rajah  money. 
That  he  will  excuse  you. 

[The  Court  here  interrupts  him ;  saying 
he  mu&t  not  tell  what  another  man  had  said  to  < 
him,- and  telling  the  jury  to  take  no  notice  of  it.] 

When  was  the  offer  of  the  farm?— It  was 
after  Maha  Rajah  was  in  confinement. 

*  Properly  fiaxi'r,  an  inspector  or  supervisor. 
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Doyoa  know  of  GowaoDy  CbuD  Nag  ? — 
No. 

Do  you  know  Ram  Gopaul  Goss? — No. 

Do  you  know  Hurrikissen  Muckerjee? — I 
know  him  :  I  belie?e  be  is  the  brother  of  Harry 
Clint  Muckerjee. 

Dill  you  make  him  write  anj  paper  ? — I  did 
occasion  bim  to  write  a  paper ;  but  if  you  can 
prore  that  I  offered  or  gave  money  to  any  one 
to  swear,  let  me  be  punished :  they  occa- 
sioned Muckerjee  to  write  it.  I  went  to  the 
house  of  Mr.  Driver;  Hurrykissen  Muckerjee 
was  there.  I  said  to  the  three  men,  two  of 
f  hem  were  my  men,  that  wens  witnesses  in  the 
affair  of  Mahomed  Gullamee.  I  said  to  them, 
Whatever  you  know  about  this  affair,  give  me 
in  writing.  They  said  to  Hurrykissen,  Write 
to  me.  The  paper  had  been  wrote.  They 
two,  Govin  Sing,  and  Gundaram  Roy,  signetl 
it.  I  said  to  Hurrykissen,  These  men  have 
given  me  a  paper,  witness  it :  he  said,  I  will 
not  be  a  witness  to  the  paper :  I  shall  be  called 
into  the  Adawlet,  if  1  am.  There  was  another 
sircar  there ;  and  that  paper  being  torn^  the  sir- 
car wrote  out  another. 

Gorpe  Naut  D$ts  examined. 

Do  you  know  RaronautP— 1  know  hira. 

How  long  have  you  known  hira?— -1  have 
seen  h;m  in  Calcutta  four  or  five  years.  I  saw 
him  when  Mr.  Hastings  first  came  to  the  go- 
vern mont. 

Had  you  any  convenuitioD  with  him  about 
any  evidence  against  Maha  Rajah  Nundoco- 
inar  ?-  — 1  had. 

Relate  it.— On  the  9th  day  of  Choite,  I  was 
fifoinsr  «>  ^be  house  of  Mr.  Cottrell :  I  saw  him 
to  the  south  of  this  house  ;  he  made  a  salam : 
1  asked  bim  where  he  was  going  ;  he  said,  J 
have  taken  a  buzar  in  farm.  He  was  on  horse- 
back, and  I  was  in  my  palanquin  ;  we  kept 
company  on  the  road.  I  asked  him  what  be- 
came ol  the  evidence  he  gave  in  Maha  Rajah's 
affairs :  he  said  to  me,  Mohun  Persaud  has  paid 
the  expence  of  my  house,  and  given  me  SOO 
rupees  to  gire  evidence.  I  said,  if  you  bare 
done  this,  you  Kave  dune  a  bad  affair  ;  no  words 
are  secret  in  the  Adawlet.  He  went  one  way, 
and  I  went  another. 

Ramnaut.  He  savs  he  was  in  a  palanquin, 
and  f  was  on  horseback :  is  it  likely  such  a 
conversation  should  pass  ? 

AUaram  Base  examined. 

Do  you  know  Mobun  Persaud?— I  do. 

How  long  have  you  known  him  ?— FiAeen 
•r  twenty  years. 

What  is  his  character?-— I  know  nothing  of 
his  character. 

What  do  people  say  of  him?— Nobody 
•peaks  well  of  bim. 

Do  they  sneak  ill  of  him  ? 

Cotir^  You  should  ask,  whether  he  is  to 
be  believed  upon  hia  oath  or  not. 

Nemo  Doi$  examined. 
How  long  have  you  known  Mobun  Per- 
•aud  ? — ^Twenty  or  twenty-five  years. 


I 


What  do  people  say  of  bim  ?— They  speak 
ill  of  him. 

Is  be  to  be  believed  upon  bis  oath  ? — I  can- 
not say  he  is  not  to  be  believed  upon  bis  oatb. 

Mohun  Persaud  examined. 

[Shewn  exhibit  marked  M.]  [For  a  copy 
of  this,  vide  p.  982.] 

On  what  occasion  was  this  paper  drawn  out  f 
—To  shew  to  Bollakey  Doss's  wife. 

Were  the  papers  shewn  to  Maha  Ua^h 
Nundocomar?— -No:  never. 

Was  it,  when  drawn  out,  represented  to  Bol- 
lakey Dos8*8  wife?— Pudmohun  Doss  aloae 
signed  it,  and  carried  it  awa^. 

Whea  did  you  yourself  sign  it?— When 
there  was  a  dispute  between  Bollakey  Doss's 
widow,  and  Pud  mohun  Doss,  I  signed  it. 

Was  this  after  you  settled  Maha  Rajah  Non- 
docomar's  account  ?— Long  after. 

How  long?— Eighteen  or  twenty  days  after 
Maha  Rajah  received  the  bond. 

With  what  view  did  you  sign  it?-:-When 
Bollakey  Doss's  widow  called  me  to  her,  she 
observed  my  signature  was  not  to  it:  upon 
which  Pudmohun  Doss  observed,  that  the 
widow  of  Bollakey  Doss  had  taken  notice  of 
my  signature  not  being  to  it  He  said,  '*  Hers 
is  no  name,  no  teeps,  no  account;  only  put 
your  name  to  this.  Why  do  you  make  anjr 
doubt  about  it?  only  sign  it,  and  I  will  gire  it 
yoii  back." 

Is  this  Maha  Rajah  Nundocomar's  account, 
or  not?— Look  if  you  cau  find  bis  name  to  it. 

Is  it  his  account  or  not  F--It  is  not  bis  ac- 
count. 

Do  you  mean  that  this  paper  does  not  con- 
tain the  account  of  Maha  Rajah  Nundoco- 
mar ?-— No  ;  the  name  of  Maha  Rajah  Nan- 
docomar  is  not  in  it',  nor  was  it  delivered  to 
bim. 

Does  any  part  of  this  paper  constitute  Maha 
Rajah's  account?— It  is  Maha  Rajah^a  accoant: 
the  Durbar  Karrutch  is  there;  be  took  the 
bond  for  1C9,000  rupees,  and  obtained  60,000 
rupees  for  Dorbar  expences. 

Will  you  swear  positively  that  this  acconat 
was  settled  at  the  Maha  Rajah^s  house,  in  the 
presence  of  Choyton  Naut  •nd  others?— No, 
It  was  not. 

Was  it  never  settled,  either  in  writing  or  ver- 
bally, at  the  Maha  Rajah's  house,  when  yoo 
was  present  ? — It  was  never  settled  when  I 
was  at  the  Maha  Rajah's  bouse. 

You  have  mentioned  the  Durbar  charges : 
are  the  other  articles  right  and  true  ?— I  ba»e 
not  said  the  60,000  rapees  were  either  right  or 
wrong. 

What  do  you  say  now,  were  they  right  or 
wrong?— There  was  not  a  cowrie  expended  in 
Durbar  expences. 

How  can  you  possibly  know,  that  the  Man* 
Rajah  never  paid  any  Durbar  charges?— 
He  may  upon  his  own  account ;  not  upon  this. 

When  was  it  you  first  suspected  this  ac- 
ooant?—When  Maha  Rajah  fint  menlioaea 
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to  roe,  that  Mine  Durbar  expeaces  woald  arise, 
I  from  that  time  had  doubts. 

When  did  you  first  suspect  the  bpnd  to  be 
for^?— Four  doj^s  after,  l^Iaha  Rajah  Nud- 
docomar  himself  said  to  me,  We  ha?e  prepar- 
ed three  pspers. 

Was  net  that  at  the  time  the  bonds  were 
paid? — He  had  the  money  in  his  }M)ssessioD. 
The  bonds  were  with  Maha  Rajah,  when  Pud- 
mohun  Doss  said,  Let  us  get  the  bonds. 

When  did  Pudmohun  Doss  first  inform  you 
of  it?— When  tho  bonds  were  put  into  the  pos- 
session of  Maha  Rajah. 

Why  did  you  not  begin  this  prosecution 
sooner  then? — I  had  very  little  power  in  the 
busmess  of  the  deceased.  Pudmohun  Doss 
was  the  master. 

When  did  you  begin  to  have  the  manage- 
ment  of  the  business?— -Upon  the  death  of 
Pudmohun  Doss. 

When  was  that?— In  the  month  of  Castick, 
18S8,  [Nagree  year.]  about  four  years  ago. 

Did  you  ever  mention  your  apprehensions  of 
forgery  to  Pudmohun  Doss,  and  advise  him  to 
prosecute?— -When  Pudmohun  Doss  brought 
the  bond  from  Maha  Rajah  Nnndocomar  in  the 
Bight,  and  read  it  to  me:  I  asked  him  the  fol- 
lowing morning  if  he  had  brought  alt  the  bonds. 
He  shewed  me  the  three  papers,  and  had  the 
Persian  read  to  me  :  I  said,  nothing  was  due 
on  those  papers :  what  did  they  mean  ?  Pud- 
mohun Doss  said,  Remain  quiet,  and  I  will  in- 
form you  of  the  circnmstancps  of  it.  After 
that,  the  widow  of  Bollakey  Doss  complained  to 
Mr.  Russel  throujrh  Cossinaut :  Goshein  like- 
wise complained  in  the  adawlet  (i.  e.  Mayor's 
court,  and  made  Mr.  Magee  one  attorney,  and 
Mr.  Sealy  his  law  attorney. 

Did  Pudmohun  Doss  ever  aAer  give  you  sa- 
tisfactory accounts  of  these  Imnds? — No :  he  al- 
ways put  me  off,  by  saying  he  would  inform 
me  of  the  circumstances. 

Did  you  apply  oi\en  to  him  for  that  purpose? 
— I  did  not  press  him  much:  Goshein  did: 
and  Pudmohun  Doss,  in  consequence,  was 
thrown  into  confinement. 

If  you  suspected  forgery,  why  did  you  not 
press  him  ? — He  used  always  to  put  me  oflT,  by 
saying  he  would  tell  me  the  circumstances. 

You  ought:  to  have  pressed  him  nnidh ; 
why  did  yon  not? — I  and  Bollakey  Doss's 
widow,  Goshein,  Gongabissen,  and  Ballgovin, 
used  always  to  be  pressing  Pudmohun  Doss 
to  settle  the  accounts,  and  deliver  them  over. 

Did  you  ever  mention  your  suspicions,  to  the 
widow  r — I  did  not  with  my  own  mouth,  be- 
cause 1  was  not  with  her,  but  by  the  means 
of  Dorhamchnrn  1  did. 

Did  you  ever  by  those  means  inform  her, 
that  you  thought  it  a  forged  bond?— What  I 
told  her  through  Durhamchund  was,  that  the 
Durbar  expences  charged  in  the  account  were 
unjust. 

Tell  at  what  time  you  first  suspected  forgery 
of  the  bond ;  and  that  the  seal  of  Bollakey  Doss 
was  improperly  made  use  of. — Maha  Rajah 
mentioned  to  me  the  bondi  and  then  I  suspected. 


How  soon  ?— The  morning  after  the  night 
the  bond  was  sent. 

What  did  you  see  to  make  you  suspect  it  ?— 
I  had  before  reason  to  suspect  it,  because  Bol- 
lakey Doss  kept  regular  accounts,  and  that  no 
mention  had  been  made  of  it  in  his  accounts : 
I  bad  never  heard  it  from  Bollakey  Doss :  I 
had  seen  the  letti^  of  attorney,  in  which  10,000 
rupees  were  mentioned  as  a  balance. 

Uid  you  see  upon  the  f^ce  of  the  bond  any 
thing  to  make  you  suspect  it? — It  was  not 
signed  by  Bollakey  Doss,  and  I  knew  that 
Seillabut  was  dead  a  year  and  a  half  before. 

Before  what? — A  year  or  two  before  Bol- 
lakey Doss  died. 

What  objection  could  his  death  be  to  the 
witnessing  a  bond  in  seventy-tuo?  [Bengal 
year.] — A  man  may  write  a  bond  and  antedate 
It, 

When  were  you  so  far  certain  as  to  prose- 
cute ?— When  1  saw  the  account  of  jev^els,  the 
name  of  Rogonaut,  and  the  yaeotion  of  plunder, 
I  knew  it  was  forged,  and  from  the  nature  of 
the  bond,  which  is  not  regular  in  itself,  being 
conditional  r  bonds  are  not  commonly  made 
out  60  when  money  is  received. 

Was  it  from  the  sight  of  the  seals  or  signa- 
ture, or  the  contents  of  the  bonds,  that  made 
you  first  suspect? — All  these  circumstances  to- 
gether ;  I  mentioned  it  often  to  Mahomed 
Commaul. 

Are  not  the  eight  bonds  on  the  Nagree  ac- 
count, charged  by  you  and  Pudmohun  Doss  to 
Bollakey  Doss's  estate? — 1  wrote  nothinir; 
Pudmohun  Doss  wrote  every  thing  forcibly 
himself. 

Are  they  not  charged  to  Bollakey  Doss'd* 
estate? — The  books  were  in  Pudmohun  Doss's, 
hands,  he  might  enter  what  he  pleased. 

Were,  or  were  not,  the  bonds  charged  to  the 
estate  ?— Pudmohun  Doss  and  1  nerer  acted  in 
conjunction  in  such  a  business. 

Then  we  are  to  understand  that  you  did  not 
charge  it  to  the  estate  ? — I  was  not  permitted 
to  see  any  thing. 

What  is  the  amount  of  those  eight  bonds  ?-« 
One  lack,  43,485  rupees. 

Who  brought  the  bond  to  your  honse  the 
morning  you  first  suspected? — Pudmohun 
Doss  brought  it. 

Were  you  present,  when  Maha  Rajah  gave 
it  to  Pudmohun  Doss? — I  was,  and  so  was 
Gungabissen. 

Were  any  other  bonds  or  teeps  cancelled  be- 
sides ? — There  were  three  papers  cancelled,  the  • 
bond  and  two  teeps;   two  were  fur    35,000 
rupees,  the  other  for  48,0S1  sicca  rupees,  .be- 
sides batta. 

When  did  you  first  see  this  account  [M]? — ^ 
When  it  was  sigfned,  and  afterwards  in  the 
Dewanny  Adawlet,  only  those  two  times. 

Where  did  you  sign  it? — At  the  bouse 
where  I  now  live. 

Are  the  other  articles  besides  Durbar  chargee 
true  ?— It  is  no  account  nt  all :  it  is  not  re- 
gular. 

Do  you  know'of  ajiy  of  the  sums  in  it?— 1» 
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aoy  one  article  right? — How  cau  1  tell  if  it  is 
right  ? 

Why  then. did  you  sijjn  it  ? — To  satisfy  Pud- 
mohun  Doss  and  the  widow. 

Do  you  know  Clioytou  Naut? — I  do. 

Who  is  he  ?•— A  serFant  of  Maha  Rajah's. 

Look  at  the  account,  and  say  ia  what  rupees 
it  is  ?-— It  is  not  specified. 

Look  at  the  last  liue  but  one. — It  is  current 
rupees. 

Do  you  know  of  an  entry  in  the  books  of 
129,630  rupees  P — No,  I  do  not. 

Do  you  know  of  an  article  in  the  Curra 
Nama  of  69,630  rupees,  written  by  Pudmohun 
Doss,  and  signed  by  Botlakev  Doss?-'-No. 

Do  vou  know  Monohur  Munsby  P— -I  do. 

Had  you  ever  any  conversation  with  him 
about  any  evidence  be  was  to  give  in  this  cause, 
or  about  the  bond,  and  what  passed  on  that  oc« 
.  casion  ? — I  shewed  the  bond  first  to  Juggut- 
chund  :  I  shewed  it  also  to  Coja  Petruse ;  his 
Munshy  read  it:  I  then  shewed  it  to  Mr. 
Durham,  to  shew  it  to  Mohonur;  be  aocord- 
ingljr  did  so. 

Did  you  shew  it  to  Monohur  before  Mr. 
Durham  shewed  it  him  P— It  was  not  in  my 
possession  before ;  I  could  not  shew  it  him  ;  I 
shewed  him  a  copy,  which  I  also  shewed  to 
many  people. 

Did  you  not  shew  him  the  original,  the  day 
before  you  shewed  it  him,  through  Mr.  Dur- 
ham?-—I  can  take  my  oath  I  never  shewed 
him  the  original,  before  I  shewed   him  the 
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-I  took  it  out 


here  did  you  get  the  copy  ?- 
of  the  Mayor's  court. 

Did  you  ever  'Send  for  Monohuh  to  your 
house  on  this  occasion  P-He  owes  me  100 
rupees,  1  have  setit  for  him  oflen  on  that  ac- 
count. 

Did  you  ever  send  to  him  about  the  bond, 
and  ask  him  if  he  wrote  it  ?— I  never  sent  to 
him  purposely  to  shew  him  the  copy, 

Did  yon  send  to  him,  and  did  you  shew  him 
the  copy  ?-— It  is  two  years  since  I  shewed  him 
the  copy. 

Have  you  not  shewn  the  bond  or  copy,  with- 
in these  three  months  P — No. 

Did  you  ever  shew  any  teeps  to  Monohur? 
—  -Yes,  in  the  house  of  Mr.  Durham. 

Did  you  nut  shew  him  the  teeps  about  three 
days  before  Maha  Rajah  was  in  confinement? 

Did  you  never  shew  them  to  him,  except  at 
Wr.  Durham's?— No. 

^   Did  you  ever  desire  Monohur  to  say  he  wrote 
the  bond  ?— No. 

Did  you  ever  ask  him  if  he  had  written  the 
bond  or  teeps  ? — Yes,  a  great  while  ago  ;  not 
lately ;  two  years,  or  two  years  and  a  half 
ago. 

What  answer  did  he  make  ?— That  it  was  a 
good  while  ago: .  he  could  not  recollect,  whe- 
ther he  had  or  had  not ;  but  when  he  should 
see  them  he  might  tell. 

Did  he  ever  say  any  thing  of  finding  another 
person  who  had  wrote  them  r— Yes,  1  told  him, 


if  he  knew  the  person  who  wrote  them,  I 
wished  he  would  bring  him :  he  said  chat  Maha 
Rajah  seldom  wrote  diiferent  papers  with  the 
same  Munshv,  and  that  as  I  had  not  the  origi- 
nal bond  to  shew,  be  should  not  be  able  to  find 
out  the  persons  who  wrote  them. 

Did  you  make  him  any  protnise,  in  case  he 
produced  the  man  ?— I  did  say,  that  if  be  wodld 
bring  the  man  that  really  wrote  the  bond,  I 
would  give  him  a  sum :  he  said  to  me,  he 
thought  the  Munshy  who  wrote  it  was  turned 
off  from  Maha  Rajah,  and  gone  to  Bloor- 
shedabad. 

Did  you  ask  the  name  of  that  IttUnsby?— 
No :  I  did  not  ask. 

Why  not,  if  you  wanted  to  procure  him  ?— I 
did  not,  because  Monohur  promised  to  fiad  out 
the  man  when  he  came  back,  and  1  might  shew 
him  the  bond:  a  man  of  the  name  of  BuloU 
Cawdy  first  directed  me  to  Monohur,  in  coo- 
sequence  of  which,  I  spoke  to  him. 

How  long  ago  f — About  two  years  and  a 

Were  you  not  acquainted  with  Monohur  be- 
fore ? — Yes ;  long  ago :  he  was  a  servant  of 
Maha  Rajah's. 

Were  not  you  and  Maha  Rajah  once  upoa 
good  terms  together  P — Yes ;  upon  terms  of 
strict  friendship :  he  loved  me  as  his  son. 

Was  Kissen  Juan  Doss  at  your  house,  when 
yoQ  shewed  the  copy  to  Monohur? — It  was  a 
year,  or  a  year  and  a  half  ago :  I  cna't  re- 
member. 

Has  Kissen  Juan  Doss  been  at  your  boose, 
a  few  days  before  the  commitment  of  Maha 
Rajah  ;  and  was  Monohur  there  at  the  same 
time  ? — Kissen  Juan  Doss,  before  Maba 
Rajah's  confinement,  always  slept  in  Gaoga- 
bissen's  room ;  but  since  that  time  he  has  ost: 
a  great  many  people  come  to  Gungabisseo, 
whom  I  do  not  see:  I  did  not  see  hind  at  the 
time  you  mention. 

How  came  you  to  quarrel  with  Maha  Ra- 
jah P — About  this  business. 

Did  you  see  Monohur  at  your  house,  any 
time  witbin  a  week,  before  the  commitment  of 
Maha  Rajah  ? — 1  never  did. 

JTiisen  Juan  Dots  ezaminedr 
Do  you  remember  being  at  Mobun  Penavo'> 
and  seeing  Monohur,  and  when  P-^On  the 
other  side  often  or  twelve  days  of  Maha  Ka- 
jab's  confinement,  about  noon,  or  two'  in  tbe 
aflernoon.  One  day  1  was  walking  before  tbe 
door  of  Mobun  Persaud's  house.  Monohur 
was  kt  the  door,  and  made  his  aalatt :  I  ^i^^ 
and  sat  with  Gongabissen :  afterwards  Mobuo 
Persaud  and  Monohur  came  into  the  house ; 
two  or  three  gurries  after  that,  Monohur  went 
away. 

Did  you  see  any  papers  produoed  to  filono* 
hur  ?— I  did  not  see  any  papers :  they  w^c  ia 
another  room. 

Monohur  examined. 
Was  there  any  wax  seal  to  the  papers  shewn 
you  ?-^There  was  oo  wax  seal :  there  wew  u* 
aeals. 
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Are  yoa  snre  it  was  three  dftys  before  the 
commitineDt  of  Maha  Rajah  NuQdocomar?-* 
I  am  f  ery  clear  it  was  three  days. 

Mr.  Durham,  1  bad  the  bonds  in  my  posses- 
sion, three  days  before  the  commitment  of 
Maha  Rajah. 

June  15, 1775. 

Mr.  Farr^  offers  to  read  a  paper,  as  a  copy 
of  the  oriffinal  paper,  which  the  represantatites 
of  Pudmobun  Doss  bad  been  serv^  with  notlc^ 
to  produce. 

Court,  Yon  must  prove  service  of  notice  on 
Gungabiasen :  Mohon  Persaad  said  all  the 
papers  of  Guogabsisen  were  in  the  handa  of 
the  remter:  if  any  paper  was  delivered  to 
Maha  Kajab  Nundooomar,  it  waa  not  in  his 
presence. 

Mokun  Don  ezamfned. 

Do  you  know  Guogabtssen  ?— Yes. 

Do  yeo  know  Maha  Rajah  Nundocomar  P — 
Yes* 

Did  you  know  BoYlakev  Doss  ?— Yes. 

Did  you  ever  see  Boiiakey  Doss  write  ?— 
No :  t  never  saw  him  i^rite  on  any  paper 
whatsoever. 

Did  yon  copy  any  paper  in  the  presence  of 
Mohiin  Persaud,  Gongabissen,  and  Pudmobun 
Doss?— Yes,  1  did,  by  order  of  Maba  Rajah. 
[A  pnper  is  produced.] 

Is  this  your  band«writinff  f »— It  is. 

Was  the  original,  of  which  this  is  it  copy,  de- 
livered to  any  one  ?— -Maha  Rsjah  delivered  a 
copy  to  Pu(2mohun  Doss. 

lYas  any  objection  made  to  signinj^  the  ori- 

S'nal  papers,  when  deliveted  to  Pudmobun 
OSS?— He.  said  nothing:  he  signed,  and  I 
gave  the  copy  to  Maha  luijah. 

Who  are  you?  what  is  your  business?— 
I  am  in  trade. 

Where  do  yon  live  ?-— I  have  a  house  at 
Cossimbuzar:  I  have  been  there  these  two 
years:  I  have  been  going  backwards  and 
forwards,  from  Hugly  and  Chinsura  to  Cal- 
cutta, for  30  years  past. 

How  came  you  at  Maha  Rajah's  ?--  -I  used 
to  go  backwards  and  forwards  to  Maha  Rajah's: 
at  that  time  1  went  to  pay  salam. 

Ts  the  whole  paper  your  hand- writing? — 
The  body  of  the  paper  is  my  hand-writing,  and 
my  name  is  to  it. 

What  became  of  the  original  ?— Maha  Ra- 
jah gave  it  to  Pudmobun  Doss,  and  kept  the 
copy  himself. 

How  long  have  you  had  a  house  at  Cossim- 
buzar ?—- All  my  family  ftre  there :  I  went  to 
Cossimbuzar  at  the  time  of  the  disputes  be- 
tween Meer  Jaffier  and  Sujah  ul  Dowlah :  I 
principally  reside  here. 

Hare  you  «  house  at  Chinsura  ?—Yes9  in 
the  Ophium  Buzar. 

Have  you  a  bouse  any  where  else?-— I  prin- 
cipally reside  at  Calcutta:'  I  formerly  rented  a 
houAe  m  Calcutta,  which  I  hav^  bought  for  50 
rupees :  I  used  to  pay  seven  rupees  per  month : 
I  aigoed  #itli  loyiclf;  I  bad  better  buy  ii. 

s 


Do  yoo  pay  a  rent  for  your  house  at  Cal- 
cutta ?— It  is  my  own  property. 

Is  the  house  at  Chinsura  your  property  ?— 
It  is  my  own  property. 

What  is  your  trade  ?— I  trade  in  every  thing : 
I  trade  in  long  cloth,  lead,  and  every  thing 
else :  I  am  a  merchant;  for  30  years  the  place 
of  my  habitation  has  been  in  Chiosura. 

You  say,  you  trade  in  so  many  articles,  and 
have  different  houses:  do  you  carry  your  com- 
modities with  you  ?---I  go  backwards  and  for- 
wards, once  in  two  years :  I  send  my  Gomas- 
tah  to  those  places. 

Who  is  your  Gomastah  ?— Rissenchond  waa 
my  Gomastah :  I  have  no  Gomastah  now. 

What  servants  do  you  keep  ?— I  keep  ser- 
vants in  proportion  to  my  income. 

Is  your  income  large  ?•— My  income  is  1,000 
rupees :  or  else  how  could  1  pay  all  my  servants. 

Describe  where  your  house  is  in  Calcutta.?-— 
The  place  I  have  in  Calcutta  is  Huzrey  mull's, 
but  I  pay  him  a  quit  rent :  my  house  is  in 
Calcutta,  in  Huzreymuli's  garden,  in  the  Buzar 
road. 

Whom  did  you  buy  it  of? — I  bought  it  from  a 
beetle  merchant.  ' 

What  is  his  name?-^Rampur8aude. 

Have  you  got  the  potta  ? — No :  1  get  a  chi^ 
from  Huzreymull. 

How  much  do  you  pay  Huzreymull  ? — One 
rupee  per  month. 

What  occasion  have  you  for  so  many  houses  f 
— I  live  here  now :  I  ^o  sometimes  to  Chin- 
sura :  1  do  not  like  to  hire  one :  at  Cossimbuzar 
my  family  live. 

Why  iw  not  you  live  with  your  family  ?— 
Women  don't  like  travelling :  they  live  at  Cos- 
simbuzar, where  they  get  their  livelihood 
easiest. 

How  many  wives  have  you  ?— For  a  good 
man,  one  is  enough. 

What  are  you  r— A  Banian  Nagree  Wallah. 

What  wits  vour  business,  the  day  you  wrote 
the  copy  at  Maha  Rajah's  ? — I  did  not  go  par- 
ticularlv  that  day  :  I  used  to  go  backwards  and 
forwards  frequently  to  make  salam. 

Do  you  go  to  make  salam  to  any  other  great 
man,  besides  Maba  Rajah,  in  the  town  ? — 1  go 
to  no  other  great  man :  I  am  acquainted  with 
no  other. 

Are  you  in  any  intimacy  with  Maha  Rajah  ? 
—There  Is  a  friendship  between  us. 

[Mr.  Elliot.  The  word  he  uses  does. not 
convey  so  strong  an  idea  as  friendship,  but 
means  something  beyond  an  acquaintance.] 

Were  you  ever  a  servant  of  Maha  Rajah's  ? 
—No :  I  am  a  merchant. 

Do  yon  know  whether  Maha  Rajah  kept 
any  Nagree  writer? — I  do  not  know :  there  are 
a  thousand  people  under  him. 

Did  you,  at  any  other  time,  write  any  paper 
fbi*  Maha  Rajah,  when  you  called  in  ? — I  never 
wrote  any  other  paper  for  him. 

Were  you  ever  in  the  room  before,  when 
Maha  Rajah  transacted  any  private  business  ? 
— I  never  was  present^  when  lie  had  any  other 
prifate  tnolMction, 


Digitized  by 


Googl( 


15  GEORGE  IIL     -     Trial  ofMaha  Rajah  Nundocomar,        [105S 

and  loo;  cloth  into  CalcatlB,  and  Bead  tbem 
out  of  Calcutta. 

Name  a  person  to  whom  yoa  bare  sold  com- 
modities io  Calcutta  ?— Ten  or  tweUe  Tears 
a^o  I  bongfbt  a  qoautity  of  cloths  from  Jugal 
Laity. 

Ha?e  you  bad  any  doth  since  that  time  7— 
No. 

Jugat  Laity  examined. 

Do  yon  know  Hohon  Doss  ?— I  do. 

What  is  be  ?— He  is  in  bosinesa ;  1  remem- 
ber he  boQ^^bt  some  cloths  from  me  when  I 
was  seirant  to  JMr.  Senior :  be  told  me  he  had 


1051] 

How  long  ago  was  it  since  yoo  wrote  this 
paper  ? — About  six  years. 

What  time  of  the  year  was  itP^Before  the 
rains. 

Was  it  morping  or  niijrht  ? — Three  or  four 
gurries  of  the  day  were  remaining. 

How  long  were  you  irritiog  that  paper  ?— { 
or  J  a  gurrey. 

Are  you  sure  it  was  so  much  ? — It  was  J  of 
a  gurry. 

A  re  you  sure  it  was  quite  a  quarter  of  a  gurry  ? 
—Try  me. 

Did  you  bring  the  pen  with  yoo?— No:  it 
was  ia  the  boose. 

Was  tbe  ink-stand  there? — Yes;  Maba 
R^ah  was  sitting  in  tbe  ball. 

Did  you  write  in  the  same  room  ?— Yes. 

Who  brought  you  to  Maba  Rajah  to  write 
that  paper  ? — Nobody  called  me. 

Had  you  ever  wrote  in  the  same  room  where 
Maba  Kajab  was  before  ? — No. 

How  came  Maha  Rajah  to  ask  you  to  write? 
-—1  am  a  merchant ;  every  body  knows  I  can 
write. 

Who  was  present  besides  Maha  Rajab,  Gun- 
gabissen,  anuMohun  Persaud,  when  you  wrote 
the  paper  ? — Choyton  Naut,  and  another  per- 
•00,  a  Bramiu. 

Was  any  one  else  ?-— No  one  else. 

Who  was  the  other  person  ? — 1  do  not  know. 

What  was  his  name  ?—- 1  do  not  enquire  tbe 
Barnes  of  eyery  body  I  see :  I  have  beard  his 
name  is,  Sangoo  Loll.  He  knows  himself:  I 
do  not  know. 

Did  Sangoo  Loll  come  about  business,  or  t9 
pay  salam  ? — I  do  not  know ;  be  came. 

Was  Sangoo  Loll  a  servant  ofMaha  Rajah's  P 
—I  do  not  know. 

Were  the  whole  company  sitting,  or  stand- 
iog?— All  sitting  together. 

Did  you  ever  sit  in  Maba  Rajah^s  presence 
before  ibis  time  ?-- 1  always  sit  in  his  presence. 

Did  any  one  write  on  the  paper  besides  ? — 
I  wrote :  they  all  signed  it. 

Who  is  •  all'  ?- -Choyton  Naut  and  Sangoo 
Loll. 

Who  wrote  first  ?-  .Sangoo  Loll  first,  after  I 
had  signed  it. 

Who  desired  Sangoo  Loll  to  sign  it  ? — All 
three  of  them  desired  of  him  ;  Gungalnssen, 
Mohun  Persaud,  end  Pudmohun  Doss. 

Who  desired  Choyton  Naut  to  sign  ?— The 
three  men  before  mentioned. 

Did  Maha  Rajah  say  any  thing  ?-.-Yes: 
he  desired  them  to  witness  tbe  paper. 

Did  Maha  Rajah  desire  any  of  tbem  to  sign 
it?— Maha  Rajah  said  it  was  necessary  to 
witness  it  to  make  it  pukka ;  and  they  said  so 
too,  and  then  signed  it. 

Did  Maha  Rajah  desire  Pudmohun  Doss  to 
sign  it? — No:  he  did  not  ask  Gungabissen, 
Pudmohun  Doss,  or  Mohun  Persaud :  he  only 
desired  it  to  be  witnessed. 

Do  you  ever  pay  any  customs  ita  the  course 
of  your  trade  ?--I  never  paid  any  in  Calcutta. 

How  came  you  not  to  pay  customs  in  Cal- 
tutta  for  long  ctoth,  lead,  &c.  ?— I  bripg  lead 
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Is  be  at  present  a  pnncipal  merchant?— I 
know  him  very  well:  he  and  bis  brother  were 
formerly  deeply  concerned. 

Count,  for  Pris,  Do  you  think  him  a  maa 
of  credit,  when  upon  oatb?--A  Idonotkoow 
what  passes  in  his  mind. 

Is  he  a  man  of  credit  ?— He  formerly  vu. 

Was  his  name  hurt,  or  not  ? 

[No  answer  could  be  procured.] 

Do  vou  know  any  thing  of  him  ?— He  is  of 
a  good  cast:  I  know  his  brother  is  a  good  a)ao# 

Sango  Loll  examined. 

Did  you  ever  attest  a  copy  of  any  paper  at 
Maha  Rajah  Nundocomar's  ?— I  did  attest  a 
copy  of  a  curra  n^ma. 

Who  were  present .?— Mohun  Persaud, 
Gungabissen,  Pudmohun  Doss,  Choyton  Naut, 
and  Mohun  Doss. 

What  do  yon  know  of  the  paper?— What 
should  I  know  of  the  paper  ?  I  know  it  is  my 
name  at  the  bottom.  Maba  Rajah  told  Mobua 
Doss  to  take  a  copy  of  a  paper ;  when  Mobuo 
Doss  had  taken  a  copy,  be  desired  me  to  be  a 
witness.  J  asked  Pudmohun  Doss  whether 
Bollakey  Doss's  name  was  to  it :  be  said  it 
was,  and  then  witnessed  it. 

Who  witnessed  the  paper  besides  Mobna 
Doss? — Choyton  Naut. 

What  became  of  the  original  after  it  was 
copied? — I  know,  nothing  of  the  original:  I 
know  we  three  were  witnesses  to  tbe  cop}': 
what  do  J  know  of  the  original  ? 

Did  yon  compare  the  copy  with  the  origioal- 
—No,  i  did  not. 

Did  you  read  the  one  or  the  other  ?— No,  i 
did  not :  Pudmohun  Doss  said  they  were  the 
same. 

Q.  to  Mohun  Doss.  Did  you  compare  toe 
original  with  the  copy  after  yon  wrote  it?— 
A.  What  words  I  did  not  understand,  Pudmo- 
hun Doss  explained:  after  making  the  copy  1 
read  it,  and  the  words  that  were  wrong  I  Al- 
tered. 

iSan^o  Loll  cross-examined. 

Did  not  you  read  the  words  over  your  name, 
which  are, "  I,  Saogo  Loll,  have  examined  the 
original,  and  attested  this  copy  ?'*— I  could  not 
read  it :  I  did. not  read  it:  I  could  not  compare 
the  paper :  J  cannot  read  it. 

Could  you  read  it  at  that  time  ?  Could  yos 
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read  the  original  paper? — Icannot  read  others 
baod-writio^,  though  I  can  read  my  own.  1 
could  not  read  the  original. 

What  time  of  the  day  was  it  ?— There  were 
four  gurries  remainini;  when  he  began  to  write  ; 
and  it  was  evening  when  he  had  done. 

Was  he  four  gurries  in  writing  it? — I  can^ 
not  say  whether  it  was  four  gurriest^or  4^  gur- 
ries ;  he  began  a  very  little  time  to  write  after  1 
arrived. 

Was  he  four  gurries  writing  it  ? — I  do  not 
know  how  many  gurries  of  the  day  it  was  when 
I  went :  four  gurries  renaained  when  he  began 
to  write :  it  was  the  evening  befora  he  finished. 

Did  you  see  him  write  the  whole  ?— Yes. 

Did  all  the  people  who  were  present  when  he  < 
lie  began,  sit  by  him  till  he  finished  ? — Every 
body. 

Who  are  yon? — I  am  a  Bramin  and  a  mer^ 
chant. 

How  long  have  you  been  a  merchant? — 1 
have  been  ten  years  in  this  town. 

Where  do  you  live?— In  the  Burnt  Bozar. 

What  trade  do  you  carry  on  ? — 1  am  a  shop- 
keeper, and  sell  goods. 

How  long  have  you  known  Maha  Rajah  ? — 
Ten  years. 

Are  you  well  acquainted  with  him  ? — Very 
well. 

Do  yon  go  often  to  visit  him  ? — 1  do. 

How  came  you  to  be  there  at  that  time  ?— I 
went  to  pay  salam. 

Did  Mobun  Doss  copy  it  from  the  paper  be- 
fore him  ? — Mobun  Doss  copied  it  from  seeing 
the  original,  but  when  he  did  not  understand, 
be  asked  Podmohun  Doss. 

What  things  do  you  deal  in  ?--l  sell  China 
goods,  sometimes  fruit,  and  whatl  can  get  two 
rupees  by. 

Is  your  shop  full  of  goods  ?•- Yes. 

What  is  the  value  of  tbem  ? — They  may  be 
worth  about  5  or  600  rupees. 

Were  you  ever  in  any  other  way  of  business? 
why  do  you  call  yourself  a  merchant  P— I 
never  have  been  a  merchant ;  I  never  made  any 
gresii  sum  in  Calcutta,  to  be  called  a  merchant. 

Can  you  write? — I  can  a  little  in  my  own 
business. 

Did  you  ever  attest  any  other  paper  at  Ma- 
ba  Rajah's  ?-.No. 

Do  you  know  Cboy ton  Nant  ?— Yes. 

Has  be  been  exammed  in  this  cause  ?—  'Yes. 

What  is  his  business  ?— He  is  a  servant  of 
JHaha  Rajah. 

Do  you  know  where  he  came  from?---I 
know  he  lives  in  Calcutta  now. 


Did  he  sign  his  name  in  Nagrce  or  Bengal  ? 
— In  Bengal. 

Did  you  go  to  fetch  Mohnn  Doss,  or  Mohun 
Doss  go  to  fetch  you?— -Mohun  Doss  did  not 
call  Qie ;  1  went  to  mal^'e  salam. 

Choyton  Naut  examined. 

FThe  last  witness  says  that  this  is  the  man.] 

VVere  you  a  witness  to  a  pa|)er  with  this 
man?  [pointing  to  the  last  witness.]— >1  was. 

In  what  characters  did  you  sign  your  name  ? 
•  —  In  Bengal. 

Do  you  understand  Nagree?---No. 

Do  you  talk  Hindostan  ?-— Yes. 

Did  you  hear  the  Nagree  paper,  that  yoa 
are  a  witness  to,  read  ?-— Yes, 

Who  explained  it  to  you  in  Bengally.^— 
Pudmohun  Doss. 

Kiuen  Juan  Dots  examined. 

[An  account  marked  Q,.  is  shewn  him,  foond 
by  him  among  the  papers  deposited  in  the 
court.] 

Do  you  know  that  paper?— <*Tbis  account 
was,  written  by  me,  and  is  signed  by  Pudmo- 
hun Doss  and  Mohun  Persaud. 

What  does  that  account  contain  ?— This  ac- 
count is  not  entered  in  the  hook,  but  was  drawn 
out  in  a  hurry  to  be  delivered  to  the  Adawlet. 

What  Adawlet? — The  former  Adawlet,  not 
this. 

Was  there  any-  account  previous  to  this  de- 
livered into  the  Mayor's  court? — ^There  was 
an  account  given  into  the  Mayor's  court,  of 
which  this  is  a  continuation. 

Is  the-  balance  of  that  former  account  car- 
ried into  this? — ^The  balance  that  remained  due 
in  the  former  account,  is  brought  over  into  this. 

Who  wrote  the  former  Nagree  account  ?-^-l 
did. 

What  is  the  reason  Mohun  Persaud  returned 
to  sign  the  account  delivered  into  the  Mayor's 
court? — After  the  coufinement  of  Pudmohun 
Doss  and  Gungabissen,  Pudmohun  Doss  set 
about  drawing  accounts  preceding.  This  was 
at  that  time  drawn  out :  after  that,  when  Gun- 
gabissen was  released,  Gungabissen,  Pudmo- 
hun Doss,  and  Mohun  Persaud,  met  at  the 
house  of  the  late  Bollakey  Doss ;  and  they 
jointly  wrote  out  this  account.  Pudmohun 
Doss  desired  Mobun  Persaud  to  sign  it.  Mo- 
bun Persaud,  in  answer,  desired  Pudmohua 
Doss  first,  and  then  Mohun  Persaud. 

Mohun  Doss  delivered  in  the  Nagree  p9per 
[exhibit  M.]  which  he  had  been  copying,  and 
it  appeared  that  he  had  been  one  hour  and  a 
half  in  copying  it. 
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Balance  of  precedent  account. 
7,500  Two  bonds,  by  Baboo. 
Mohun  Persaud. 
5,500  one  bond  Mr.  Loose, 
writer. 

2,000  Mr.  Hare. 
14,399  11    3  Bamboo  Mohun 
Persaud. 
1,924    9   1  Pudmohun  Doss. 


Exhibit  Q. 
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Paid  to  different  people  as  per 
following  particulars,  current 
rupees. 

5,800  paid  to  Mohun  Per- 
saud, balance  of  11,262  8, 
which  was  to  he  paid  as  fol- 
lows, 10,862  8,  C.  R.  by  or- 
der of  Bollakey  Doss,  and  4pO 
at  different  times  in  the  life- 
time of  B.  D.  after  the  execu- 
tion of  the  power  of  attorney. 
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Ct.  Ks.  borrowed  from  Coja  Pe- 
truse,  for  which  a  hood  was  writ- 
ten, dated  7th  May  English,  and 
for  which  the  following  things 
were  pawned. 

Purchase  deeds  of  house,  two 
bonds  of   Mr.    GuWer,    one  for 
7,639  4,  one  for  5,000. 
One  rebeijft  of  Magal  Calustry, 
for  5,000. 

6,947  9  Paid  by  Allumcbnnd  Cuttr^,  for 
which  one  bond  was  written, 
dated  7th  May  English,  for  cur- 
rent rupees. 

S,000  A  debt  discharged  by  Mr.  GuWer, 

for  corrent  rupees. 
334  Paid  by  Lewis  Calustry,  the  ba- 

lance of  accoonts  current  rupees. 

666  13  1  Sales  of  a  sloop  and  Mussagur 

cloth,  140  arc.  rups.  four  pieces 

of  Mussagur  at  35  rups. 

550  Gt.  rups.  sale  of  sloop. 

113    1  Batia  on  the  140  aie. 

-    at  8  per  ceot 


701 

34 


1,913 


159  6  S 


SIO  3  1 


111 


S6,558     14 


Duty  on  the  sloop  at 
—  the  Custom-house 
1     at  ^  4  per  cent. 


666  13 

On  account  will 
1,400  Baboo  GungabiiseB  gee 
513  Sawon  gee. 

1«91S 

The  supposed  amount  sales  of 
thingsirom  the  house  at  Patna. 
40  Matta,  two  strings. 

14    8    3  Brass  pot,  in  weight 
9p.  lie/,  at  H  per 
seer. 
104  14       Silver  bulliOD. 


159    &    2 

On  account,  outstanding  balance 

at  Dacca. 

95  S  bills  for  sic.  rps. 

100         aooouBt  sundriea  ct.  rpa . 

15  3  1  BattaoQ  95  aic.  rpB.at 

■   ■     16  per  cent 
910  3  1 

Out-standing  balance  at  Pataa« 
paid  by  Ogee  Seio  Gomaitah. 


Cr. 
out  of  which  10,869  8 
5,469  8,  was  paid  in  the  life- 
time of  B.D. 
9,000  Account  sales  of  allnm  be- 

longing to  Mohon  Periaud, 
brought  Co  his  credit  on  the 
house  at  Moorshedabad,  and 
paid  him  here. 
99,164  9  9  Paid  to  Lewis  Callustry,  attor- 
ney to  Mr.  Sparks,  the  attoroey 
agreeable  to  a  decree  of  the 
Mayor's  court. 
21,850  Principal. 

6,059    8    1  Interest. 

1.254  10    i  Exps.aodawlet 


29,164     2    9 


-36,964 


9     9 

276  11 


Paid  KiaaenchaiHl, 
gomasUhatPaloa, 
acoo.  his  wsKes 
176  11  latPitna. 
100      at  Calcutta. 


976  11  1 
1,550  Paid  Meer  Abdul  RopooL 
1,160  Principal. 
390  Int.  and  expcncei. 

1,550 
63  19    3   Paid  Poltuck  Gee  sect 
Bill  55  sicca  rupees. 


38,854  10    9 
2,484  10    2     Paid 


ding  to  the  will  of 
B.D.  as  follows: 
C  R 

iooGnrreeb  Doss  Pottock. 
400  Moolychund,  by  the  bsDdfl 

of  RuUunChund. 
1^000  Kissen  Juan  Dois. 

1  900 
569  12  3  Baboo  Gnngabissen, 
21  13  3  Mootychuod,  by  the 

bands  of  Ruttuo- 

2,484  10  2      chund. 
7  0         Goodun  Doss  acct.  sloop  expeoeei 
from  17  May,  to  9d  of  Baadoon. 
209    5  3  Audawlet  expences. 
4,663    1  1  For  the  expences  of  house,  ser- 
▼ants,  &c. 
600  11  1  Acct.  profit  and  loss,  as  by  Par- 
— —      tar  in  the  books. 


47,071  15  1 
9,486  14  3 


S6,558  14  Balance  as  follows, 

7,500  Two  bonds,  ModQH 

Persaud. 
1,936    3    3  BahiK)  Mohua  PW- 
aaod. 
59  11       Podmobun  Dots. 


9,486  14    3 
(Signed)  Pudmohun  Doss. 

MoaUM  P&BSA61>- 
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Mokun  Penaud  tbowD  Exhibit  Q. 

Do  you  know  that  accoant  ?— It  ii  an  ac- 
count aettled ;  it  is  an  account  paid  to  different 
creditors. 

Why  did  you  sign  it? — 1  signed  it,  because 
the  monies  were  realty  paid  to  the  different 
creditors.  I  do  not  know  whether  the  former 
account  was  right. 

Mr.  John  Stewart  called  in,  to  produce  the 
books  of  the  Council. 


A.D.  177& 


[1058 


Have  you  brought  the  books  yon  were  re- 
quired to  bring  ?— 1  ha?e  no  authority  to  carry 
books  out  of  the  office,  or  to  produce  them 
without  order.  I  acquainted  the  board  with 
the  Bubpcsna :  the  board  desired  me  to  acquaint 
the  Court  in  their  name,  that  they  conceive  it 
to  be  liable  to  many  inconTeniences  and  ill  con- 
feqnehces  to  exhibit  the  prpceedings  of  the 
council  in  an  open  court  of  justice,  especially 
as  they  may  sometimes  contain  secrets  of  the 
utmost  importance  to  the  interest,  and  even  to 
the  safety  of  the  state,  and  as  they  conceive 
that  if  it  was  allowable  in  one  instance,  it  would 
be  a  rule  in  all. 

Court,  In  this,  as  well  as  in  every  other  in- 
stance, we  should  consult  the  interest  and  con- 
venience of  the  Company  as  much  as  possible. 
We  are  not  surprised  that  the  governor  general 
and  council  should  be  desirous  to  prevent  their 
books  being  examined,  which  mif  ht  tend  to 
the  consequences  they  mention :  it  would  be 
highly  improper  that  their  books  should  be 
wantonly  subjected  to  curious  and  impertinent 
eyes ;  but,  at  the  same  time,  it  is  a  matter  of 
justice,  that  if  thev  contain  evidence  material 
to  the  parties  in  civil  suits,  that  they  may  have 
an  opportunity  of  availing  themselves  of  it. 
Humanity  requires  it  should  be  produced,  when 
10  favour  of  a  criminal,  justice  when  against 
him.  The  papers  and  records  of  all  the  public 
companies  in  England,  of  the  Bank,  South  Sea 
House, and  the  Eut  India  House,  are  liable  to  be 
called  for,  where  justice  shall  require  copies  of 
the  records  and  proceedings,  from  the  highest 
court  of  judicature,  down  to  the  court  of  Pie- 
Powder,  and  continually  given  in  evidence. 
When  it  is  necessary  they  should  be  produced, 
the  Court  will  take  care  they  are  oot  mttie  an 
improper  use  of.  To  wish  the  council  to  be 
pat  to  the  least  inconvenience  possible,  we  wish 
they  would  consider  whether  thev  think  the 
iooonvenienoe  of  the  production  of  their  books 
and  proceedings,  or  the  granting  copies  o£  such 
parts  as  may  be  required  to  be  given  in  evi- 
dence, may  be  the  least  liable  to  oljection. 
The  bringing  the  books  and  papers  may  subject 
them  to  Uie  Dszard  of  being  lost,  and  may  im- 
pede the  business.  On  the  other  band,  if  co- 
pies are  granted,  the  Court  cannot  bold  so 
strict  a  hand  over  impertinent  curiosity  as  they 
flan,  if  the  books  and  papers  are  produced  in 
the  open  court :  if  copies  are  taken  not  relevant 
to  the  cause,  the  Court  would  most  certainly 
censure  the  party  offending  therein ;  bat  the 
mischief  might  be  done  by  having  taken  the 
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copies.  If  they  are  produced  in  court,  the 
Court  will  oblige  the  party  to  inform  the  Court 
of  the  matter  proposed  to  be  read,  and  will  not 
allow  it,  except  they  see  that  it  is  applicable  to 
the  cause.  I  wish  you  to  inform  the  governor 
general  and  council  of  what  is  now  said,  and 
let  them  know  that  we  wish  to  accommodate 
our  practice  as  far  as  possible  to  the  conveni- 
ence of  the  East  India  Company ;  we  wish 
likewise  that  you  would  remind  the  governor 
general  and  council,  how  anxious  we  are  that 
they  should  make  application  to  the  Court  to 
have  such  of  their  officers  excused  from  serving 
on  juries,  whose  attendances  in  their  several 
offices  cannot  be  dispensed  with,  without  detri- 
ment to  the  affairs  of  the  Cempan  v.  At  the 
time  of  the  application  to  us  from  the  different 
servants  to  he  excused  fr9m  serving  on  juries, 
we  mentioned  how  impossible  it  was  for  us  to 
judge  whom  it  might  be  necessary  to  excuse^ 
and  whom  not  That  we  might  err  on  the 
right  side,  and  not  prejudice  the  affairs  of  the 
Coinpanv,  we  were  obliged  to  be  liberal  in  al- 
lowing tne  excuses  made ;  but  we  have  since 
found  that  several  of  the  persons  excused  have 
since  owned,  that  there  was  little  or  no  excuse 
for  them,  and  that  they  did  uAt  expect  it,  but 
thought,  when  they  saw  others  excused,  they 
might  put  in  their  claim :  we  cannot  do  this  in 
future,  and  therefore  are  very  solicitous  to  be 
informed  by  the  governor  general  and  council, 
what  servants  they  wish  to  have  exempted 
from  serving  on  juries,  that  neither  the  business 
of  the  Court,  nor  that  of  the  Company,  may- 
suffer.  The  purpose  for  which  the  books  were 
desired  to  be  prooooed  was  to  discredit  Shailc 
Ear  Mahomed,  who,  as  the  counsel  for  the 
crown  stated,  had  been  guilty  of  perjury  before 
the  council,  and  had  been  by  tnem  censured 
for  the  same.  The  Court  was  of  opinion,  that 
the  evidence  was  not  admissible,  it  being  a  par- 
ticular fact,  and  not  to  general  reputation ;  and 
that  no  perjury*  could  be  committed,  in  swear^ 

*  <*  Peijury,  by  the  common  law,  seemeth  to 
be  a  wilful  false  oath,  by  one  who  being  law- 
fully required  to  depose  the  truth  in  any  pro- 
ceeding in  a  course  of  justice,  swears  absolutely 
in  a  matter  of  some  consequence  to  the  point 
in  question,  whether  he  be  believed  or  not. 

*'  It  seeoos  to  he  clearly  agreed,  that  all  such 
false  oaths,  as  are  taken  before 'those  who 
are  any  ways  intrusted  with  the  administration 
of  public  justice,  in  relation  to  any  matter  be- 
fore them  in  debate,  are  properly  perjuries ; 
and  it  seems  to  have  been  holden  by  some,  that 
all  such  false  oaths  as  are  taken  before  persons 
authorised  by  the  king  to  examine  witnesses  ia 
relation  to  any  matter  whatsoever,  wherein  his 
honour  or  interest  are  concerned,  are  also 
punishable  as  penuries.  And  surely  there  can 
be  no  offence  of  this  nature  which  will  not 
justlv  deserve  a  public  prosecution,  inasmuch 
aa  if  it  should  once  prevail,  it  would  make  it 
impossible  to  have  any  law  whatsoever  duly 
executed,  and  expose  the  lives,  liberties,  and 
properties,  of  the  most  innocent,  to  the  mercy 
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iD^  before  the  gOTernor  gfeneral  and  cooDcil, 
who  do  DOt  constitute  a  court  of  record :  if  they 
were  a  court  of  record,  the  only  proper  evi- 
deoce  would  have  been  a  record  of  the  convic- 
tion for  the  perjury  ;  the  books  were  therefore 
not  desired  to  be  produced. 

[The  Counsel  for  the  Prisoner  informed  the 
Court  that  the  Prisoner  had  something  to  say.] 

Court,  By  all  means ;  let  us  bear  it :  but 
would  it  not  be  more  prober  for  you  to  ask  him 
what  it  is,  that  you  may  judge  of  what  he  has 
to  say  ? 

Counsel.    I  know  it  is  not  improper. 


10593  ^"f  GEORGE  IIL  Trial  o/Maka  Rajah  NuvOoemar,        [lOM 

CouH.  What  is  it  P*-if .  The  Maha  Raiah 
desires  that  Kissen  Juan  Doss  may  be  asked 
further  as  to  the  Curra  Nama. 

Court,  Has  he  any  thing  else  to  say  F — 
A.  Nothiogelse. 

Court.  Do  you  choose  to  ask  the  question  f 
or  that  Maha  Rajah  should  ask  them  himself? 
You  had  better  ask  them.] 

KUun  Juan  Dot$  examined; 

Did  you  ever  explain  the  Curra  Nama  Toa 
spoke  of  to  Mohan  Persaud  ? — Mohun  Per- 
saud  went  in  his  palanquin  to  the  boose  of 
Maha  Rajah,  and  I  followed  after.  I  do  not 
know  what  conTersatioo  passed  between  Maba 
Rajah  and  Mohun  Peraaod :  Maha  Rajah  seat 
for  the  Curra  Nama  to  his  own  house :  Mohoa 
Persaud  was  present  when  I  read  it  The 
Curra  Nama  was  afterwards  shewn  to  Podmo- 
hun  Doss. 

When  you  shewed  the  Curra  Nama  lo  Mo- 
hun Persaud,  what  did  be  say  ?— He  said  no- 
thing. 

to  administer  oaths  of  a  public  nature,  witboot 
legal  authority  for  their  so  doing,  or  before 
those  who  are  legally  authorised  to  administer 
some  kinds  of  oaths,  but  not  those  wbitk  hap- 
pen to  be  taken  before  them,  or  eren  before 
those  who  take  upon  them  to  administer  joitice 
by  virtue  of  an  authority  seemingly  eoloonble, 
but  in  truth  unwarranted  and  merely  Toid,  can 
e?er  amoOnt  to  perjuries  in  the  eye  of  the  law, 
because  they  are  of  no  manner  of  ibrce,  but  are 
altogether  idle. 

**  And  from  the  tame  ground  it  teemeth  alio 
clearly  to  follow,  That  no  false  oath  in  an  tffi« 
davit,  made  before  peraons  fiilsely  preteadio; 
to  be  authorised  by  a  court  of  justice  to  take 
alRdavits  in  relation  to  matters  depending  before 
such  court,  can  properly  be  called  peijury,  be- 
cause no  affida? It  is  any  way  regaraed,  ualess 
it  be  made  before  persons  legally  intrusted  with 
a  power  to  take  it,  as  bemg  both  of  sufideot 
ability  to  ask  all  proper  questions  of  the  pattf 
who  shall  make  tooh  affidavit,  and  also  of  soeh 
integrity  as  not  to  saffer  any  thing  to  be  in- 
serted therein,  to  the  truth  whereof  the  partf 
hath  not  sworn.  And  though  it  nay  be  ssio, 
that  an  affidavit  taken  befbre  persons  falsely 
pretending  to  he  oommlsBioned  for  such  purpose 
by  the  courts  of  jnstioe,  doth  directly  tend  to 
impose  upon  such  courts,  and  may  posiiUj 
happen  through  surprize  to  be  read,  and  msy 
also  in  its  own  nature  be  altogether  heinons,  tf 
if  it  bad  been  made  before  peraona  reg[olarly 
impowered  to  take  it ;  yet  iDaamnch  as  it  is  of 
itself  of  no  manner  of  validity,  and  b  no  other- 
wise regarded,  than  as  it  hath  the  appearaaee 
of  being  sworti  before  persona  legally  eommls- 
sioncd,  without  which  it  would  have  no  msn- 
ner  of  credit,  H  seemeth  that  offeocas  of  this 
natorv  are  most  properly  poniahed  by  ieverely 
chastising  those  who  usurp  such  an  authority 
of  administering  of  oaths,  wkhoot  any  legu 
warrant."  Hawkins's  Pleaa  of  the  OrowOi 
vol  1,  p.  318,  et  tef. 

See,  alio,  vol.  19,  p.  1175. 


of  the  greatest  villains.  And  therefore  it 
hath  been  lAlden,  that  not  only  auch  per- 
sons are  indictable  for  perjury,  who  take  a 
false  oath  iu  a  court  of  record,  upon  an  issue 
therein  joined,  but  also  all  those  who  forswear 
themselves  in  a  matter  judicially  depend- 
ing before  any  court  of  equity,  or  spiritual 
court,  or  any  other  lawful  court,  whether  the 
proceedings  therein  be  of  record  oanot,  or  whe- 
ther they  concern  the  interest  of  the  king  or 
subject.  And  it  is  said  to  be  no  way  material, 
whether  such  false  oath  be  taken  in  the  face  of 
a  court,  or  persons  autboriied  by  it  to  examine 
a  matter,  the  knowledge  whereof  is  necessary 
for  the  right  determination  of  a  cause ;  and 
therefore,  that  a  false  oath  befbre  a  sheriff, 
upon  a  writ  of  enquiry  of  damages,  is  aa  much 
punishable  as  if  it  were  taken  befbre  the  Court 
on  a  trial  of  the  cause. 

*<  Also  it  seemeth,  that  any  false  oath  is  pu- 
nishable, as  perjury,  which  tends  to  mislead 
the  Court  in  any  of*^  their  proceedings  relating 
to  a  matter  judicially  before  them,  though  it  no 
way  affect  the  principal  judgment  which  is  to 
be  given  in  the  cause ;  as  where  a  person  who 
offers  himself  to  be  bail  for  another,  knowingly 
and  wilfully  aweara  that  his  substance  is 
greater  than  it  is.  Also  it  hath  been  resolv- 
ed. That  not  only  auch  oaths  as  are  taken 
upon  judicial  proceedings,  but  also  all  such  as 
any  way  tend  to  abuse  the  administration  of 
justice,  are  properly  perjuries ;  as  where  one 
takes  a  false  oatn  before  a  justice  of  peace.  In 
order  to  induce  him  to  compel  another  to  find 
sureties  for  the  peace,  &o.  or  where  a  person 
forswears  himself  before  *  commissioners  ap- 
pointed by  the  king  to  enquire  of  the  fbrfeitnres 
of  his  tenants  estates,  Sec*  whereby  be  makes 
them  liable  to  be  seized  by  exchequer  process. 
Also  it  hath  been  said,  that  a  false  oatn  is  pu- 
nishable as  perjury,  in  some  cases,  wherein  the 
Idng's  honour  or  interest  is  concerned,  though 
it  do  not  concern  the  administration  of  justice ; 
as  where  one  swears  a  faJse  oath  concerning 
the  possessiob  of  lands,  before  commissioners 
appointed  by  the  king  to  inquire  of  such  per- 
sons whose  titles  to  the  lands  in  their  possession 
are  defective,  and  want  the  supply  of  the  king'a 
pateota. 

"  It  seemeth  clear,  that  no  oath  whatsoever 
taken  before  persons  acting  merely  in  a  private 
capacity,  or  before  those  who  take  upon  Ihem 
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Did  he  wak»  QO  objection  f — He  did  not  say 
A  word  of  it  in  mv  bearing.  He  only  said  the 
SfMuse  of  six  moDtns  it  written. 

Did  Mohan  Persaud  see  Bollakey  Does's 
name  written  to  it  ?— He  did. 

Why  did  Mohan  Penaad  desire  yoa  to  Cfo  to 
Maha  Rajah  ?— He  desired  me  to  go  along 
with  him. 

Why  f — He  did  not  tell  me  any  thing  par- 
ticolar*    1  explained  to  him  the  Nagree  paper. 

Crosi-ExaTnination. 

What  was  the  som  mentioned  in  the  Carra 
^ama  ^1  saw  a  promise  in  faToor  of  the  go- 
Temor  and  Mr.  Pearson  :  lilOewise  accoant^of 
a  bond  for  jewels.  There  was  some  promise 
in  favoar  of  Maha  Rajah ;  and  lastly  for 
^5,000  rupees,  on  account  of  teeps.  To  the 
article  of  the  bond  for  jewels,  no  sum  was  spe- 
cified. There  were  sums  specified  to  the  Maha 
Ri^h  and  the  go? ernor ;  but  I  do  not  recollect 
fvbat  they  were. 

Is  the  Curra  Nama  yon  now  mention  the 
name  yon  made  op  the  books  from  ? — It  was 
the  same*  bat  I  did  not  extract  the  account 
Pudmobun  Doss  did. 

Who  produced  the  Curra  Nama,  Mohnn  Per- 
aaod,  or  Maha  Rajah? — Maha  Rajah  sent  for 
it  from  his  house.  There  was  another  Persian 
letter. 

.  Did  yoa  point  out  to  Mohan  Persand  the 
name  of  Bolldkev  Doss  on  that  paper?— Mo* 
)iun  Persand  took  the  paper  in  nis  own  band, 
and  read  h. 

Was  this  the  first  time  you  had  seen  the  pa- 
per ?— Mohnn  Persand  took  me  to  the  boose 
Fodmobun  Doss  shewed  me  before. 

Why  did  not  you  mention  this  before?-— 
Mohan  Persand  forbid  me  to  mention  it :  be 
bas  given  me  no  yictuals  for  these  four  years. 

Did  yon  then  remember  it?— Mohun  Per- 
naud  had  forbid  me  to  tell. 

As  yoa  were  sworn  to  tell  the  whole  truth, 
and  ha?e  mentioned  this  Curra  Nama  so  often, 
why  did  von  not  mention  this  circumstance  be- 
fore?—if  nobody  asked  me  about  it,  why 
ahonld  I  tell  the  bad  actions  of  Mohun  Per* 
■and? 

Court,  Because  it  is  to  save  the  life  of  an 
innocent  person. — A.  Now  you  ask  me  the 
question,  I  recollect  it ;  I  did  not  before. 

^  Whom  have  you  conversed  with  since  last 
night ?-^-l  went  down  to  examine  the  papers; 
came  here,  went  home,  and  did  not  see  or  con- 
Terse  with  any  one  last  night. 

Have  you  spoke  to  aov  one  to  day?— ^I 
vent  to  the  bc^se  of  Mr.  Jarrett,  to  converse 
with  a  Nagree  Moburer< 

Were  there  any  other  people  at  Mr.  Jarrett's? 
—There  were  10  or  12  people. 

Did  you  converse  with  any  of  them  ?^ — I  did 
not :  I  conversed  with  my  own  man. 

Did  you  sneak  to  your  own  man  about  the 
Curra  Nama  r — I  did  not  speak  to  any  one.  1 
■poke  to  nobody  bvt  the  Court. 

Did  not  yon  send  a  written  account  to  Maha 
l^ab  of  every  thing  that  you  knew  ?— ^1  did 


write  a  Persian  letter  to  Maha  Rajah ;  Maha 
Ri^ah  wrote  a  Persian  letter  to  me.  Having 
read  it,  I  wrote  him  an  account  of  books,  and 
accounts,  and  a  few  words  of  circumstances  that 
hanpeneil  before  Bollakey  Doss's  death. 

Did  you  in  that  psper  relate  this  circum- 
stance?—So  far  as  related  to  Podmohun  Doss. 
I  did. 

Did  you  write  that  paper  for  the  purpose  of 
acooainting  the  Maha  Rajah  of  all  you  knew? 
— 1  did  inform  him  of  all  the  circumstances, 
but  this. 

Why  did  yon  not  inform  him  of  this  ?— Mo- 
han Persaud  desired  me  to  say  the  words  were 
erased  and  stretched  out:  and  therefore  1  did 
not  say  any  thing  about  it 
.  When  did  Mohun  Persaad  desire  you  to  say 
this  ?*— If e  told  me  a  great  while  ago  before 
Ballgovin  of  all  the  circumstances. 

Did  you  mention  in  your  letter,  that  you 
wrote  to  Maha  Rtu^h,  what  Mohun  Persaud 
had  said  to  yon? — No. 

Why  did  you  not  ?  can  you  tell  any  honest 
reason  ? — Because  I  am  a  servant  to  Gungabis- 
sen,  and  Mpbun  Persaud  is  his  attorney,  and 
Gangabissen  li? es  with  Mohun  Persaud. 

Did  you  shew  Mohun  Persaud  the  letter  yea 
wrote  to  Maha  R^ah  ?— 1  did  not :  1  ouly 
wrote  to  Maha  Rajali  to  acquaint  him  with  the 
accounts. 

Did  you  write  nothing,  but  concerning  ac- 
counts?—I  roust  own  the  truth.  1  did  not 
write  to  Maha  Rsjsb  any  thin^  about  this  cir- 
cumstance: Mohun  Persaud  IS  a  great  man  ; 
he  told  me  not. 

Was  not  Maha  Rajah  a  greater  man  than 
Mohun  Persaud  ? — 1  was  much  afraid  of  Mo- 
hun Persaud. 

Did  yon  recollect  this  circumstance  at  the 
time  yoii  wrote  this  letter  f-^1  did  not. 

If  yoa  had  recollected  it,  would  yoa  have 
wrote  it? — 1  certainly  shouhl. 

Then  your  being  afraid  of  Mohnn  Persand, 
was  not  the  reason  why  you  did  not  write  it  ?-— 
I  am  mnch  afraid  of  Mohun  Persaud. 

][Uaestion  repeated.] — I  was  afraid  of  Mo* 
bun  Persaud. 

[Question  again  repeated.3  I  did  not  recol- 
lect it. 

The  being  afraid  of  Mohun  Persaud,  and  the 
not  recollecting  it,  are  two  different  reasons. 
Both  of  them  cannot  be  true :  was  it  because 
you  were  afraid  of  Mohun  Persaad,  or  because 
von  did  not  recollect  it?^[No  answer  could 
be  procured.] 

When  did    Mohun  Persaud  first  bid  yyu 
mention  it  ?— He  took  a  written  paper  frocH 
me :   in  this  written  paper,  he  made  tne  wtit«>t:. ' 
ten  words  I  did  not  know,  and  leave  out  'i^  \ 
words  I  did  know.  &'• 

Do  you  mean  that  Mohan  Persaud  occasi|p^ 
ed  you  to  write  to  Maha  Rajah  ? — Mohan  P|fr»  , 
saud  and  1  were  on  had  terms,  when  the  afrat 
was  in  the  Adawlet.  I  gave  evidence  in  favour 
of  Maha  Rajah :  the  complaint  was,  thai  Maha 
R^ah  had  taken  money  oppreesively.  J  gave 
evidence  that  be  did  not. 
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IVere  yOQ  at  tbat  time  afraid  of  Mohun 
Pervaudf— No:  1  was  not  airaid  at  tbat  time. 

Wera  yen  afraid  of  Mobon  Penaad»  when 
yoa  said  tbat  tbe  booka  of  the  army  wer«  aepa* 
rated  from  Bollakey  Don's  otber  papers  by 
his  order  P^MobttQ  Penaod  forbid  me  to  tell. 
I  am  afraid  of  bim. 

When  was  it  MoboD  Persand  told  yon  not 
to  mention  it  ? — I  believe  a  year  and  a  balf,  or 
two  years  ago.  In  tbe  late  proaecution  Maba 
Aajab  told  me,  if  I  would  write  oot  a  paper,  1 
sbonld  hare  mv  wages.  1  did  write  out  a  pa- 
per :  I  do  not  know  tbe  particulars. 

Did  tbat  paper  contain  all  yon  know  of  tbis 
transaction  ?— I  wrote  it  out,  and  I  oopied  it. 

Did  Mobun  Persand  tell  you  wbat  to  write, 
or  did  you  tell  bim  ? — ^Mobun  Persaud  wrote  it 
out  first :  be  used  to  tell  me,  wben  I  wrote  it 
out,  be  would  pay  me  tbe  wages ;  it  remained 
10  or  14  days  on  tbe  bed  of  Gungabissen. 

Did  Mohun  Persaud,  at  any  otber  time,  except 
tbe  time  last  mentioned  [i.  e,  about  two  years, 
or  a  year  and  a  half  ago]  desire  yon  not  to  men- 
tion It  ?— In  tbe  paper  he  nve  me  to  copy  this 
is  not  mentioned,  which  I  observed  could  not 
add  any  thing  to  it. 

[Question  repeated.] — No  $  abonttwo  years, 
or  two  years  and  a  half  ago,  be  told  me  two  or 
three  times,  but  never  told  me  since ;  1  put  him 
in  mind  1  knew  another  circumstance. 

Did  he  ever  mention  it  but  theae  times  ? — 
No. 

When  did  you  receive  the  letter  from  Maha 
Rajah  ?— It  is  eight,  ten,  or  fifteen  days  since 
1  got  Maha  Rajah's  letter. 

[Here  the  £? idence  closed.] 

Lord  Chief  Justice  Lnpey : 

Tbe  prisoner  stands  indicted  for  forging  a 
Peisian  bond,  with  an  intent  to  defraud  Bol- 
lakey Doss ;  and  also  for  publishing  the  same, 
knowing  it  to  be  forged.  Tbis  offence  is  laid 
in  several  manners,  by  different  counts  in  the 
indictment,  sometimes  calling  it  a  « writing 
obligatory,'  and  sometimes  a  '  promissory 
note;'  and  it  is  laid  to  be  with  an  intent  to  de- 
IHiud  different  people,  differently  interested. 

1  shall  lay  oot  of  the  case  all  those  counts 
to  which  I  think  no  evidence  can  be  applied; 
and  shall  only  mention  those  to  which  it  may, 
and  shall  point  out  those  to  which  it  most  par- 
ticularly applies.  I  lay  out  of  the  case  tbe 
counts  where  the  publications  is  said  to  be  to 
defiraud  Bollakey  Doss,  as  the  publication 
which  is  proved  was  after  his  death  :  as  also 
those  which  charge  it  to  be  to  defraud  Pndmo- 
hun  Doss  and  Gungabissen  as  joint  executors, 
there  being  no  proof  that  Pndmobon  Doss  ever 
tras  ao  executor. 

The  only  counts  to  which  any  evidence,  in 
my  opinion,  can  be  applied,  are  the  first,  fifth, 
Bioth,  and  thirteenth,  which  charge  this  in- 
atmment  to  be  forged  wit|i  intent  to  defraud 
BolhikeyDoss:  tbe  elghteeotb,  which  charges 
it  to  be  forged  with  intent  to  defiraud  Gunga- 
bissen and  flingoo  Loll,  nephews  and  trustees 


named  in  tbe  will  of  Bollakey  Doss :  tbe  nine- 
teenth, to  which  the  evidence  most  forcibly  ap^ 
plies,  for  publishing  the  same  knowing  it  to  be 
foi^ged,  with  intent  to  defiand'Ouogabiuen  and 
Hingoo  Loll :  the  dOth  and  Sist,  which  charge 
tbe  rorgerv  and  publication  to  be  with  inteot 
to  defiaud  Gungabissen,  the  surviviag  eie- 
Ctttor. 

There  has  been  no  evidence  at  wbat  time 
tbe  instrument  was  actually  forged ;  and  there- 
fore it  may  be  difficult  for  you  to  ascertain  wbe- 
ther  it  was  in  tbe  life  of  Bollakey  Dose,  tsd 
consequently  whether  to  defraud  bim,  or  each 
perMHis  as  bad  interest  in  bis  estate  after  his 


Tbe  publication  was  clearly  after  his  de- 
cease ;  and  therefore,  if  you  should  think  the 
prisoner  guilty  of  tbat,  you  would  not  have  tbe 
same  difficulty  as  to  whom  it  was  todeftaod, 
as  it  must  be  his  executors,  or  other  persons 
who  took  benefit  by  his  will.  As  tbe  estals 
was  distributed  acoordini^  to  the  divisieo  of  the 
rupee,  which  is  a  custom  in  tbis  country  linilir 
to  tbat  of  tbe  Romans  dividing  the  as ;  there 
is  no  doubt  it  must  have  been  to  tbe  preju- 
dice of  bis  nephews  Gungabissen  and  Hinges 
Loll. 

I  will  however,  after  I  have  gone  throogh 
the  whole  evidence,  point  out  that  part  of  it 
which  applies  to  tbe  actual  forgery,  and  then 
what  applies  to  the  publication,  knowiagitto 
be  forged. 

As  the  trial  has  now  taken  so  many  dajf, 
and  tbe  evidence  is  so  long,  notwithstandiog 
you  have  given  an  attention  that  1  have  nerer 
before  seen  in  a  jury  through  so  long  a  trial ; 
it  will  be  nece8sary,for  the  purpose  of  bringing 
it  together,  and  to  refresh  your  menoriei 
as  to  those  parts  which  passed  early  in  the 
trial,  to  recapitulate  the  whole  of  tbe  evidence. 

[Here  tbe  Chief  Justice  read  over  the  whole 
of  the  evidence,  and  then  proceeded.] 

By  the  laws  of  Engfaad,  the  counsel  for 
prisoners  charged  with  felony  are  not  aUowcd 
to  observe  on  the  evidence  to  the  jury,  bot  are 
to  confine  themselves  to  mattera  of  law  :  but  1 
told  them,  that,  if  they  would  deliver  to  me  any 
observationa  tbey  wished  to  be  made  to  the 
jury,  I  would  aubmit  them  to  you,  and  give 
tbero  their  full  force ;  by  which  means  they 
will  have  the  ssme  advantage  as  tbey  would 
have  had  in  a  civil  case. 

Mr.  Farrer  baa  delivered  me  tbe  foUowiog 
observations,  which  I  read  to  you  in  bis  own 
words,  and  desve  you  to  g^ve  them  the  full 
weight,  which,  on  consideration,  you  may  tbiok 
they  deserye. 

•  Jt  is  no  forgery  on  Bollakey  Doss,  becsose 

<  it  is  not  proved  to  have  been  forged  in  bis  life 

*  time.* 

He  is  certainly  right  in  tbe  observation,  tbat 
there  is  no  proofadduced  of  the  time  of  tbe  ac- 
tual foiigery. 

<  No  forgery  on  tbe  executors,  because  tbs 

<  prosecutor's  evidence  prove  that  th^  ^^ 

*  previously  infomed  of  thefofgery,  and voloa- 
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*  tarilj  paid  the  bond.    Padmoboo  Doss  ex- 

*  pressly  knew  it' 

This  will  depend  on  the  eTidetioe,  which  I 
■hall  obsenre  upon  hereafter,  whether  Oanga- 
bissen  waa  so  informed.  I  think  there  is  great 
reason  to  suspect  that  Pudmobnn  Doss  was 

frivy  to  the  fraud,  if  any  fraud  has  been.  But 
have  laid  those  counts  out  of  the  case,^hicb 
charge  either  the  tbrgery,  or  the  publication, 
knowing  of  the  forgery,  with  an  intent  to  de- 
fraud Pudmohun  Doss  and  Gungabissen  as 
joint  executors,  because  the  prosecutors  have 
failed  in  this  proof  of  Pudmohun  Doss's  being 
an  executor.  They  produced  no  probate  to 
Padroohun  Doss,  and  would  have  proved  it  by 
bis  having  signed  an  account  delivered  into  the 
Mayor's  Court.  This  we  did  not  think  suffi- 
cient to  prove  him  executor :  Mohun  Persaud 
by  that  means  might  likewise  have  been 
proved  an  executor ;  for  he  has  signed  an  ac- 
count which  was  delivered  in  to  that  court. 
<  No  forsery  upon  the  trustees,  or  residuary 

*  legatees,  because  thev  had  only  a  contingent 

*  interest  at  the  time  of  the  pu1>lication,  and  not 

<  a  Tested  one.  It  iras  not  an  interest  *  debitum 

*  in  praesenti,  sol  vend  um  in  futuro :'  had  they 

*  died  before  the  contingency  happened)  the 

*  interest  would  not  have  gone  to  toeir  repre- 

*  seotatives  as  such,  ancT  as  claiming  under 

*  them,  but  to  the  next  of  kin  of  Bollakey  Doss ; 

*  therefore  they  could  not  be  defrauded.' 

This  is  a  point  of  law,  and  I  cannot  help  dif- 
fering from  Mr.  Farrer  in  it ;  for  in  my  opi- 
nion, and  in  all  onr  opinions,  the  interests  of 
the  nephews  and  residuary  legatees  is  a  vested 
interest,  and  would,  whenever  the  money  due 
to  Bollakey  Doss  from  the  Company  should  be 
paid,  go  to  the  representatives.  The  receipt  of 
that  money  is,  1  suppose,  what  is  understood 
by  Mr.  Farrer  to  be  the  contingency. 

This  objection  seems  to  be  made  from  mis- 
stating an  observation  made  early  in  the  cause 
by  my  brother  Chambers,  and  which  I  was  at 
first  struck  with ;  which  was,  That  neither  the 
8|>pointment  of  executors,  or  any  part  of  the 
will,  was  to  take  place  till  after  the  payment  of 
the  debt  from  the  Company  ;  that  is,  that  Bol- 
lakey Doss  GODsidered  himself  worth  nothing 
but  that  debt,  and  meant  only  to  make  a  will  in 
ease  that  money  should  be  recovered.  But,  on 
looking  into  the  will,  I  pointed  out  to  my  bro- 
ther Chambers  that  there  were  dispositions  of 
other  monies ;  and  we  are  both  satisfied  that 
the  appointment  of  executors  would  have  taken 
place,  and  the  will  had  sufficient  to  operate 
upon,  though  that  money  had  not  been  paid  ; 
and  that,  if  it  was  not,  Bollakey  Doss  did  not 
mean  to  die  intestate.  But,  however,  there  is 
evidence  that  it  has  been  satisfied  by  Com- 
pany's bonds. 

Mr.  Farrer  has  likewise  given  me  these  fur- 
ther observations : 

*  Persian  letters,  sealed  in  the  usual  mode 

<  of  the  country,  not  allowed  to  be  given  iaevl- 

*  dence:  by  our  laws,  letters  sealed   in  the 
-^  usual  mode  in  England  would.* 

You  cast  your  eyea  on  tbos9  letters,  and  oh- 


served  on  the  recency  of  the  writing.  Yoa 
thought  them  an  imposition  ;  but,  as  they  were 
not  given  in  evidence,  I  desired  you  would  not 
sufier  it  to  make  any  impression  on  you.  I 
have  no  apprehensions  the  laws  of  any  country 
would  permit  them  to  be  given  in  evidence. 
They  were  letters,  enclosed  in  a  cover,  sealed 
with  the  seal  of  Bollakey  Doss ;  but  were  se- 
parated from  the  cpvers,  which  had  been  open- 
ed. Any  writings  might  have  been  pot  into 
.those  covers.  There  was  no  signature  to  the  ' 
letters.  There  was  no  attempt  to  prove  that 
the  direction  of  the  covers  were  of  the  same 
hand- writing  with  the  letters  themselves,  or 
that  they  were  the  hand-writing  of  Bollidiey 
Doss,  or  of  any  of  his  writers.  If  this  was  al- 
lowed, any  evidence  might  be  fabricated,  to 
serve  all  purposes.  Letters  in  England  have 
the  signature  of  the  writer,  and  his  band- 
writinff  may  be  proved  :  it  ia  impossible  these 
could  be  given  in  evidence. 

*  The  witnesses  are  dead,  the  'transaetMn 
'  is  stale,  and  long  since  known  to  the  praae- 

*  cutor.' 

These  are  oljections  of  weight,  which  yoa, 
gentlemen,  ought  carefully  to  attend  to,  when 
you  take  the  whole  of  the  evidence  into  oon- 
sideratioo,  for  the  purpose  of  forming  the  ver- 
dict $  and  1  have  no  doubt  yoa  will  attend  to 
them. 

*  No  evidence  of  defendant's  having  foi^ged 
'Bollakey  Doss's  seal,  for  which  he  alone 
'  stands  indicted.' 

There  is  clearly  no  direct  evidence  of  his 
having  actually  forged  the  seal.  But  Mr. 
Farrer  is  mistaken,  when  he  says  the  prisoner 
stands  only  indicted  ef  forging  the  seal :  be  ta 
inaccurate  in  sayinff  he  stands  indicted  of  forg- 
ing the  seal ;  it  is  tor  forging  the  bond.  Bat 
he  does  not  stand  indicted  of  that  only :  he  ia 
indicted  for  publishing  it  knowing  it  to  be  forg- 
ed ;  and,  as  I  shall  hereafter  shew,  it  is  to  that 
the  evidence  chiefly  applies,  and  to  which  I 
must  require  your  more  immediate  attention. 

*  The  absurdity  of  the  defendant's  confessing 

*  a  circumstance,  which  would  endanger  his 

*  life,  to  people  with  whom  he  vas  not  in  terms 
*of  confldenoe— hia  refusing,  three  months 

*  after,  to  become  security  for  ComanI  0*Deen 

*  in  his  fitrm ;   a  thing  trifling  in  its  nature, 

*  when  contrasted  with  the  consequences  which 
'  might  naturally  be  expected  from  a  refusal— 
'  the  small  degree  of  credit  due  to  a  confession 

*  made  only  once,  and  nobody  present  but  the 

*  party  and  the  witness,  which  are  the  words  of 

*  Comaul'a  evidence.' 

It  is  highly  proper  you  should  take  these 
circumstances  into  consideration ;  yoa  will 
consider  on  what  terms  they  were  at  the  time  of 
these  conversations.  Confessions  of  this  nature 
are  undoubtedly  suspicious;  and  to  which,  ex- 
cept there  are  matters  to^correborate  them,  you 
should  be  very  cautioua  in  giving  too  moch 
credit.  / 

*  Nothing  any  ways  extraordinary  in  Co* 

*  maul's  mentioning  the  circumstance  of  the 
'  dcfcnIlKit'v  CMifewions  aa  it  ia  well  kaawm 
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*  that,  in  the  most  coromoD  occurrences,  the 

*  natives  of  this  country  form  the  most  iniquit- 

<  ous  schemes,  which  are  not  brought  to  matu- 

*  rity,  or  disclosed  to  the  public,  for  a  much 

<  grreater  period  of  time  than  the  present ;  and 

*  that  their  truth  and  falsehood  are  so  artfully 

*  interwoven,  that  it  is  almost  impossible  to 

<  come  at  the  truth.' 

Sly  residence  in  the  country  has  been  so  short, 
and  my  experience  so  little,  that  I  can  form  no 
judgment  of  the  truth  of  this  observation :  it  is 
an  appeal  to  the  notoriety  of  the  dispositions  of 
the  natives.  You  have  been  resident  long  in 
the  country^:  some  1  see  who  were  born  here ; 
you  know  how  far  it  is  true,  therefore  I « leave 
it  entirely  to  vou. 

Mr.  Brix  has  communicated  to  me  the  fol- 
lowing observations : 

'  Improbability  of  the  bond's  being  forged, 

*  from  its  being  conditional  only ;    for  which 

*  there  could  be  no  necessity  if  it  was  forged, 

*  as  it  rendered  the  obligation  less  strong,  with- 

*  out  any  apparent  reason.' 

It  certainly  would  have  been  as  easy  to  have 
forged  an  absolute  bond.  But  there  is  no  evi- 
dence when  the  bond  was  forged,  if  it  was 
forged :  it  might  have  been  after  the  payment 
of  the  debt  due  to  Bollakey  Doss :  it  might  be 
to  give  an  air  of  probability  to  it.  But  this  is 
natter  proper  for  you  to  judge  upon. 

*  Prom  the  circumstance  mentioned  therein 

*  of  the  jewels  being  robbed,  as  that  very  cir- 

*  cumstance  lessens  the  value  of  the  obligation, 
'  it  might  entitle  the  deceased  or  his  represen- 
'  tatives  to  relief  in  equity.' 

This  circumstance  of  mentioning  the  jewels 
is  undoubtedly  one  that  makes  the  transaction 
very  suspicious,  as  there  is  no  evidence  given 
of  any  loss  of  jewels;  and  indeed  the  evi- 
dence that  has  been  produced  on  that  head  goes 
a  great  way  to  prove  that  no  suoh  jewels  bad 
ever  been  lost.  It  is  ingenious  to  turn  this  to 
the  advantage  of  the  prisoner.  You  will  de*> 
termine  whether  it  can  be  so  applied. 

These  are  the  observations  made  by  the  pri- 
soner's counsel :  you  will  consider  them,  to- 
gether with  the  obssrvations  I  have  submitted 
to  you  uoon  them. 

I  shall  now  make  some  few  observations  on 
the  evidence,  both  on  the  part  of  the  crown 
and  the  prisoner ;  desiring,  as  I  have  frequent- 
ly during  the  course  of  the  trial,  tlut  you  will 
not  suffer  your  judgments  to  be  biassed,  or  the 
prisoner  to  be  any  way  prejudiced,  from  any 
thing  that  has  past,  nor  by  any  matter  what- 
soever, which  has  not  been  given  in  evidence. 

The  evidence  on  the  part  of  the  crown  to 
support  the  actual  forgery,  is  that  of  Mohun 
Persaud,  who  aavs,  that  Msha  Rajah  Nundo- 
eomar  declared,  that  he  bad  prepared,  or  drawn 
out  three  papers,  the  amount  ot  one  of  which 
was  48,031  rupees,  which  is  the  amount  of  the 
]iresent  bond,  ami  is  applied  as  a  confession  of 
the  actual  forging ;  but  as  the  confession  may 
bear  a  different  mterpretation,  there  being  no 
distinction  in  general  made  in  the  interpretation 
of  the  eridcDCCy  between  wriliiig  or  caiisiiig  to 


be  wrote,  drawing  or  causing  to  be  drawn,  it 
may  mean,  that  be  caused  Bollakey  Doss  to 
draw  or  prepare  the  bond,  and  therefore  I  think 
the  first  would  be  a  hard  and  rather  a  forced 
construction  of  his  words ;  and  indeed  be  did 
not  actually  specify  this  boud.  Comaul  O  Deen 
also  gives  evidence  that  will  apply  to  the  for- 
gery. Maha  Rajah  Nundocomar  told  him. 
That  he  had  himself  fixed  Comaul  O  Deen's 
seal  to  the  bond ;  and  he  proves  a  requisition 
from  Maha  Rajah  Nundocomar,  to  give  evi- 
dence.  That  he  was  a  witness  to  the  bond,  and 
makes  him  promises  if  he  will.  This  is  the 
evidence  of  the  forgery  ;  but  I  think  it  will  be 
more  necessary  to  attend  to  the  evidence  in 
support  of  those  counts  which  1  have  said  the 
evidence  may  be  applied  to,  and  which  charge 
the  publication  with  an  intent  to  defraud. 

The  evidence  which  applies  to  the  actual 
forgery,  applies  likewise  to  the  knowledge  of 
its  being  forged.  Mohun  Persaud  proves  the 
bond  produced  by  Maha  Rajah  Nundocomar. 
A  receipt  of  Maha  Rajah  Nundocomar  for  the 
Company's  bonds,  paid  in  sati3faction  of  the 
bond  in  question,  and  the  actual  satisfaction  re- 
ceived by  Maha  Rajah  Nundocomar. 

Two  witnesses  depose,  That  the  name  por- 
portiner  to  be  in  the  hand-writing  of  Sillabut, 
is  not  of  his  hand- writing.  Sabboot  PotUck 
swears  positively  to  this :  he  says,  He  was  well 
acquainted  with  his  writing;  and  speaks  as  to 
the  usual  manner  of  his  attesting  which  be 
says,  is  different  to  that  on  this  paper. 

R«yah  Nobkissen,  on  the  paper  being  shown 
him,  swore  positively,  that  it  was  not  the  hand- 
writing of  Sillabut ;  but  afterwards  retracted 
the  posltiveness  of  his  opinion :  but  the  circum- 
stance of  his  immediate  fixing  on  the  three 
pspers,  which  were  before  proved  to  be  of  Sil- 
labut's  writing,  is  a  stronger  proof  of  the  know- 
ledge of  his  band-writing,  than  any  positive 
oath. 

1  mast  again  caution  you  against  receiving 
any  impression  unfavourable  to  the  prisoner, 
from  the  hesitation  and  doubts  or  exclamations 
of  this  witness,  or  from  any  other  drcumstances 
except  what  he  actually  deposed  to. 

Both  these  last  witnesses  agree,  that  the 
hand  to  this  bond  is  better  than  Seellabot'is  hand. 

Other  circumstances  are  adduced  to  draw 
an  imputation  on  this  business.  An  account 
subsequent  to  the  date  of  the  bond,  which  is  in 
1772,  is  produced  to  show,  that  Bollakey  Doss 
was  at  that  time  indebted  to  Maha  Rajah  Nun- 
docomar only  in  the  sum  of  10,000  rupees ; 
hot  I  think  no  great  stress  can  be  laid  on  that, 
as  it  contains  a  reference  to  such  other  debts  as 
may  appear  by  his  books. 

The  Counsel  for  the  Crown  have  proyed, 
that  a  draught  for  a  large  sum  of  money  was 
paid  at  Benares,  about  the  time  of  the  bond 
given,  on  the  credit  of  Bollakey  Doss,  in  favor 
of  lord  Clive,  This  was  adduced  <br  the  pur- 
pose of  showing  BolUJcey  Doss  to  be  at  that 
time  in  good  circumstances,  and  to  infer  from 
thence  an  improbability  of  his  entering  into  this 
bond :  but  I  think  it  proves  no  such  thing  i  a 
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much  larger  fluni  would  no  doubt  have  been 
paid  on  lord  Clive's  credit  alone ;  and  it  is  cer- 
tain, that  Bollakey  Doss  was  at  that  time  a 
debtor  to  Maba  Rajah  Nnndocoinar. 

There  is  another  circumstance ;  that  BoUa- 
key  Doss  had  never  mentioned  either  the  de- 
posit of  the  jewels,  or  the  loss  of  them;  and 
that  there  is  no  entry  of  it  in  his  books. 

Comaul  O  Deen  produced  a  paper  with  the 
impression  of  his  own  seal,  whicn  he  swears  to 
be  in  the  possession  of  Maha  Rajah  Nnndoco- 
mar :  you  before  said,  you  thought  it  to  be  the 
same  with  that  to  the  bond ;  yon  will  accu- 
rately examine  it;  I  have  not;  I  am  told, 
there  is  a  flaw  in  both  the  impressions. 

Comaul  O  Deen  accounts  for  his  seal  being 
in  the  possession  of  Maha  Rajah  Nundocomar, 
and  swears  he  has  not  received  it  back :  bis  evi- 
dence is  supported  by  Ooja  Petrose,  whose 
character  you  all  know,  and  Moonshy  Sudder 
O  Deen,  to  whom  he  repeated  the  conversa- 
tions with  Maha  Rajah  Nundocomar,  when 
they  had  recently  past ;  you  know  the  prac- 
tices of  the  natives,  and  whether  it  is  probable, 
as  the  counsel  for  the  prisoner  has  suggested, 
that  this  is  a  deep-laid  scene  of  villainy. 

Thecbaracter  of  Comaul  O  Deen  was  en- 
quired into  from  Coja  Petruse,  and  you  have 
beard  his  answer. 

Subornation  of  perjury  was  endeavoured  to 
be  fixed  on  him  by  the  evidence  of  Hussein 
Alii ;  but  as  to  Cawda  Newas,  nothing  was 
proved:  as  to  the  seal-cutter,  his  conversation 
with  him  seems  rather  to  strengthen  than  im- 
peach his  credit. 

This  bond  was  found  cancelled  among  the 
papers  delivered  into  the  Mayor's  court,  as  be- 
longing to  the  estate  of  Bollakey  Doss ;  but 
the  papers  of  Pudmohun  Doss  and  Bollakey 
Doss  were  mixed. 

This  is  the  substance  of  the  evidence  for  th« 
crown  ;  and  no  doubt,  if  the  witnesses  are  be- 
lieved, whatsoever  you  may  think  of  the  for- 
gery, there  is  evidence  of  publication,  with 
knowledge  of  forgery. 

On  the  other  hand,  if  yon  believe  the  wit- 
nesses for  the  prisoner,  a  most  complete  answer 
is  given  to  the  charge. 

There  are  no  lets  than  four  witnesses  present 
at  the  execution  of  the  bond  by  Bollakey  Doss, 
three  of  whom  had  been  privy  to  a  conf  ersation 
at  Maha  Rajah  Nundocomar s,  when  the  con- 
sideration of  the  bond  was  acknowledged  by 
Bollakey  Doss :  the  same  persons  prove  the 
attestation  of  the  bond  by  the  three  witnesses 
thereto,  who  are  all  dead. 

The  brother  of  Matheb  Roy  is  produced, 
who  says,  that  Matheb  Roy  was  well  known  to 
H uzree  Mull  and  Cossinaut :  Huzree  Mull  and 
Cossinaut  did  know  a  Matheb  Roy ;  but  it  is 
clear,  from  their  description  of  the  person,  that 
it  is  not  the  brother  of  the  witness  at  the  bar. 
However,  Cossinaut  gave  an  account  of  the 
liimihr  of  the  man  he  knew,  whose  father 
was  Bungoo  Loll ;  but  said,  there  was  another 
Baagoo  Loll.  It  seems  extraordinary  that 
there  ahould  be  two  Bungoo  LoUs,  two  Sabeb 


RojTS,  and  two  Matheb  Roys,  in  two  different 
families :  however,  there  is  no  doubt  of  the  ex* 
istence  of  two  Bungoo  Lolls  and  two  Salieb 
Roys;  the  improbability  then  decreases,  and 
both  Tage  Roy  and  I&opnerain  swear  to  the 
existence  of  the  other  Matheb  Roy.  It  is  ex- 
traordinary, however,  that  this  man,  who  is  de- 
scribed by  his  brother  to  be  a  poor  man,  and 
servant  to  a  prisoner  in  the  gaol,  and  was  not 
known  to  Cossinaut  or  Huzree  Mull,  should  be 
described  by  the  counsel  for  the  prisoner  as  a 
man  of  note  and  family,  and  as  being  acquainted 
with  Cossinaut  and  Huzree  Mull. 

In  contradiction  to  what  Commaul  O  Deen 
had  said,  the  defence  introduces  another  Co- 
maul ;  and  all  the  four  witnesses  swear  posi- 
tively to  his  attesting  the  bond.  He  is  proved 
bv  two  witnesses  to  be  dead  ;  one  Joydeb 
Chowbee  saw  a  man  going  to  be  buried,  and 
was  told  it  was  Comaul. 

The  other,  Sheekear  Mahomed,  actually  at^ 
tended  his  funeral. 

Comaul  O  Deen  swears  positively  it  is  his 
seal,  and  these  witnesses  swear  to  the  attesta- 
tion by  another  Comaul.  Joydeb  Chowbee 
mentions  a  circumstance  by  which  he  knew  it 
to  be  the  funeral  of  Comaul:  he  asked,  Whe- 
ther it  was  a  funeral  of  a  Bramin  or  a  Mussul- 
man ?  It  seems,  the  mode  of  carrying  out  Mus- 
sulmen  and  Bramins  differ.'  You  must  judge 
from  his  evidence,  whether  he  must  not  have 
known  whether  it  was  a  Mussulman  or  Bra- 
min, without  enquiry  ;  indeed  he  has  said, 
that  he  did  ;  and  the  observation  was  so  strong, 
that  he  after  positively  denies  he  ever  said  he 
made  such  eni|uir}^. 

As  Comaul  is  said  to  have  died  in  the  house 
of  Maha  Rajah  Nundocomar,  it  seems  extraor* 
dinary,  that  no  one  but  Sheekear  Mahomed  is 
brought  to  prove  his  actual  death ;  it  must  have 
been  easy  to  have  brought  many  persons. of 
Maha  Rajah  Nundocomar's  family,  especially 
as  he  mentions  five  persons  by  name  that  at- 
tended bis  funeral,  besides  cooleys;  three  in- 
deed he  has  buried  since,  but  there  are  two 
still  alive.  This  must  have  been  known  to  be  very 
material,  for  this  is  not  the  first  time  that  Co- 
maul O  Deen  has  given  evidence  concerning 
his  seal. 

It  is  admitted  on  both  sides  that  Seelabut  iii 
dead.  It  is  remarkable,  that  no  account  what- 
soever is  given  of  the  Mour  who  wrote  the 
bond :  he  would  have  been  a  material  witness : 
there  is  no  proof  whose  writing  it  is :  it  is  prov- 
ed, that  Bollakey  Doss  had  at  that  time  a  writer 
whose  name  was  Baikissen,  who  is  dead :  there 
is  no  evidence  that  it  was  of  his  hand  ;  be  was. 
I  think,  known  to  one  of  the  witnesses  to  the 
execution  of  the  bond. 

A  witness  says,  that  Seelabut  was  a  Persian 
writer  as  well  as  Vakeel  to  Bollakey  Doss,  and 
Kissen  Juan  Doss  seems  to  confirm  it ;  being 
asked.  What  Persian  writer  Bollakey  Doss  had 
at  that  time ?  be  answers, «  He hadone named 
Baikissen,  and  Seelabut  also  understood  Per- 
iian.**  It  is  not  said  to  be  of  his  writing ;  and 
If  Seelabut  acted  in  that  capacity,  what  occa- 
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sion  bad  BoUakey  Doss  to  call  for  another 
writer  ?  ,       \ 

There  is  no  evidenoe  of  any  particulars  being 
mentioned  to  tiie  writer  who  made  out  the  bond, 
tliough  it  contains  ?ery  special  matter,  except 
by  one  witness :  all  ajrree  that  no  directioos 
were  (riven  in  the  roonrbefure  the  people  came 
from  Maha  Rajah  Nundbcomar  to  Bollakey 
Doss's ;  and  all  the  witnesses,  except  one,  den^ 
any  specific  directions  being  given  after.  It  is 
possible,  he  might  have  spoken  to  the  Mour 
before  his  coming  into  the  room,  which  the 
other  witnesses  at  this  distance  of  time  might 
have  forgot. 

Though  there  are  some  variations  in  their 
evidence  at  the  time  of  the  execution,  that  is 
not  at  all  extraordinary  ;  what  is  roost  striking 
is,  the  very  accurate  memories  which  the^  pre- 
serve as  to  some  circumstances,  and  their  total 
forfifetfnlness  as  to  others. 

The  most  remarkable  instance  of  their  me- 
mory is  the  knowledge  of  the  seals,  which  some  of 
them  swear  to  positively,  only  from  having  seen 
them  three  or  four  times  on  the  fingers  of  the 
owners,  from  which  (though  the  seals  must  be 
reversed  when  applied  to  paper,  and  though 
some  of  them  do  not  understand  Persian,  and 
consequently  not  the  characters  engraved  on 
the  seal)  they  swear  positively  to  their  being 
able  to  know  the  impressions ;  and  it  is  true, 
for  they  do  point  out  to  whom  the  impression 
of  each  particular  seal  on  the  bond  does  belong. 
Kissen  Juan  Doas,  who  must  have  seen  Bulla* 
key  Doss's  seat  ofiener  than  any  of  the  wit- 
nesses, does  not  take  upon  him  to  remember  the 
impression ;  and  on  being  told  the  other  wit- 
nesses did,  he  said,  they  bad  excellent  memo- 
ries ;  he  was  not  blessed  with  such. 

They  are  liketvise  uniformly  accurate  in 
describmg  the  order  in  which  the  witnesses 
sealed  and  signed. 

1  shall  make  no  observation  on  the  variances 
of  the  witnesses  to  the  execution ;  for,  except 
in  two  instances,  one  of  the  witnesses,  who  re- 
membered the  sum  in  the  bond,  from  its  being 
explained  in  a  language  he  did  not  understand, 
the  other,  Sheekear  Mahomed,  is  the  only  wit- 
ness ihat  spoke  with  precision  as  to  the  sum. 
You  heard  him  deliver  his  evidence,  and  will 
form  your  own  judgment  on  that  and  on  his 
Whole  evidence,  in  which  he  affirms  and  denies 
the  same  thing  in  the  same  breath. 

As  to  the  other,  it  was  suggested,  that  the 
tame  words  expressed  the  same  sums  in  Moors 
and  Persian,  which  drew  on  an  enquiry ;  and 
we  had  the  Persian  and  Moor  words  for  the 
sums  mentioned  delivered  in  evidence ;  you 
will  see  how  far  you  think  they  agree  or  dis- 
agree. 

Nor  shairj  observe  on  the  manner  in  which 
the  witnesses  on  either  side  gave  their  testi- 
mony. You  saw  and  remarked  them.  The 
jury  having  the  opportunity  to  make  their  ob- 
servations on  the  conduct  of  the  witnesses,  and 
of  hearing  the  questions  put  as  circumstances 
arise,  is  the  great  part  of  the  benefit  of  a  vivd 
90U  examination. 


The  defence  does  not  attempt  to  prove  either 
the  deposit  or  the  loss  of  jewels.  And,  iodeed, 
Kissen  Juan  Doss,  on  whose  evidence  I  shall 
hereafter -observe,  says,  « That  he  never  heard 
'  of  such  a  loss ;   had  it  happened,  be  mutt 

*  have  heard  it ;  and  a  thousand  people  must 

*  have  known  it.'  He  speaks  oif  the  loss  of 
jewels  to  a  trifling  amount,  but  those  belonged 
to  another  person.  This,  as  I  said  before,  is  a 
suspicious  circumstance.  But  if  the  jewels 
were  actually  deposited,  of  which  there  is  do 
evidence,  except  what  I  am  going  to  take  no- 
tice of,  the  Kursa  Nama :  though  they  were 
not  lost,  Bollakey  Doss  might  have  told  Haba 
Rajah  Nundocomar  that  they  were ;  and  tbe 
Maha  Rajah  might  give  credit  to  Bollakey 
Doss  ;  or  might  chuse  rather  to  take  a  bond 
than  enquire  further  into  the  matter.  It  might 
nossibly  have  been  a  fraud  on  Maha  Rajah 
Nundocomar. 

Meer  Assud's  evidence  may  be  very  mate- 
rial. He  produces  a  paper,  purporting  to  be  a 
receipt  given  by  Bollakey  Doss  to  him,  for 
valuable  effects  of  Cossim  Alii,  delivered  by  the 
witness  to  Bollakey  Doss,  which  had  tbe  seal 
of  Bollakey  Doss  to  it.  The  impression  yoo 
will  examine ;  you  will  find  it  to  be  tbe^me 
as  is  on  tbe  bond.  This  was  for  the  purpose 
of  proving  the  corresponden<fe  of  the  impressioa 
of  the  seal  on  this  receipt,  with  the  seal  on  the 
bond  ;  and  by  that  means  to  prove,  that  the 
seal  to  the  bond  was  the  identical  seal  of  Bol- 
lakey Doss,  not  one  that  was  forged.  This 
transaction  was  said  by  the  witneas  to  be  whea 
Bollakey  Doss  was  with  the  army  atDurgboUy. 
It  seems  clear  beyond  doubt,  from  the  date  of 
the  receipt,  from  the  place  the  army  was  then 
in,  and  from  the  circumstances  that  both  Cos- 
sim Alii  and  Bollakey  Doss  were  in  at  the  time 
the  receipt  bears  date,  that  the  receipt  could 
not  have  been  given  by  Bollakey  Doss,  and 
that  the  whole  is  a  fiction. 

A  very  striking  observation  arises  from  tbi< : 
it  may  account  for  the  witnesses  remembering 
the  seals  so  accurately.  Tage  Roy  says,  He 
is  in  possession  of  Matheb  Roy's  seal.  The 
seal  of  Comanl  O  Deed  is  proved  to  bavebeea 
in  the  possession  of  Maha  Rajah  Nundocomar; 
and  the  person  who  fabricated  this  receipt 
must  have  had  that  seal  which  made  the  im- 
pression on  the  bond  and  the  receipt.  If  ^ 
witnesses  by  any  means  have  seen  those  sealsi 
it  is  no  longer  surprising  that  they  shoald  he 
well  acquainted  with  the  impressions.  This  ii 
a  strong  observation ;  but  it  is  but  an  obserra* 
tion ;  I  would  have  you  consider  it  deliberately 
and  maturely  before  you  adopt  it. 

Kissen  Juan  Doss  delivered  all  his  evidence, 
till  this  morning,  with  such  simplicity,  od^ 
with  such  an  air  of  candour  and  truth,  that  I 
gave  full  assent  to  every  filing  be  said ;  and  1 
am  extremely  chagrined  that  there  has  sriseo 
any  cause  to  suspect  any  part  of  hia.evideace. 
He  mentioned  a  paper,  which  he  calls  a  Kurtf 
Nama,  in  which  the  whole  of  this  transaction 
was  wrote,  and  which  was  acknowledged  sod 
signed  by  BoUakey  Dofs.     Though  tbe  Cflll 
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WMirn  to  tb«  book  aAer  tbe  death  of  Bollakejr 
1X099,  by  urder  of  Pudmot^uo  Duss*  and  pur- 
portinfjr  lo  be  iu  tbe  lifetime  of  Bollakey  t^iim^ 
curried  marks  of  SMpiciqo  vi^ith  it ;  yet,  I  owd, 
Kiweo  Juan  Do«s  bad  ao  compleiely  grained 
my  oonfidencey  that  1  gate  imuticil  eredit  lo 
hian.  Maoy  attempts  were  made  to  establisb 
U  in  efideoce^  wbicb  failed  of  lesal  proof;  but 
as  I  tboiigbt  80  weit  of  Kiascn  Juan  Doea*  and 
as<ii  wottUI  have  been  extremely  bard,  if  aacb 
a  paper  Iia4  existed »  that  the  prisoner  should 
be  deprived  of  the  lienefit  of  it,  I  said  (having 
lirsl  asked  I  be  consent  of  my  brethren,)  that, 
tbovgb  it  was  not  slricily  evidence,  I  would 
leave  it  to  you  to  give  such  weight  to  ii  aa  you 
IhiMiybt  it  deserv^.  I  still  le^ve  it  to  you ; 
and  if  jrou  believe  that  such  a  paper  ever 
exiafed»  it  would  be  tbe  highest  iiyustice  not  to 
aequit  the  prisoner. 

Attempts  were  made  to  bring  this  to  tbe 
ftnowledge  of  Mohun  Persaud  ;  and  if  it  did 
exist,  and  waaia  tbe  knowledge  of  Nobuo  Per- 
saud, this  prosecution  is  most  horrid  and  diabo- 
lical. Mohan  Persaud  ia  guilty  of  a  crime,  in 
my  apprehensiooy  of  anature  nu>fe  horrid  than 
UQurder. 

But,  I  owD,  what  passed  after  the  connsel 
for  the  prisoner  bad  closed  bis  evidence,  has 
▼ery  mocli  weakeaed  the  confidence  f  had  in 
Sinso  Joan  Doss.  Tbe  counsel  did  nut  desire 
that  be  should  be  called,  assigaiag  as  is  usual 
for  their  reason,  that  they  had  forgot  to  exa- 
mine to  any  (MirticuUr  point  which  was  coa^ 
tained  in  their  instrnctloos ;  but  we  are  inform- 
ed that  the  Maba  Rajah  bad  something  to  say. 
All  that  be  says  is,  Thai  he  desires  Kis- 
ten  Juan  Ooss  may  be  farther  interrogated 
as  to  the  Korea  Nama.  Tbe  question  then  is 
immediately  pat  to  him,  Whether  be  ever  ex- 
plained the  kursa  Nama  to  Mohnn  Persaud? 
and  then  be  gives  the  account  «)tf'  Alobun  Per- 
saud*s  having  seen  it  at  MahaK^ah  Nuiid»- 
comar's. 

When  be  is  examined  to  the  reason  of  his 
vol  having  told  it  before,  all  that  simplicity,  all 
that  air  of  truth  and  catfdour,  wliicn  we  had 
itiaarkfed  in  him,  instantly  vanished ;  his  looks 
were  /ust  down,  his  tongue  taultercd,  he  pre- 
varicatea,  he  contradicts  liiifvfelf,  he  did  nol 
seem  tbe  same  bmwi..    *  Ee  4id  not  tell,  beoausa 

*  he  was  not  asked.'  *  He  did  not  mei^iov  it 
<  to  Maha  Ri^ah  Nundooomar  in  his  letter, 

*  because  be  was  airaid  of  ittobun  Persaud.* 

*  He  did  not  mention,  because  he  di4  not  reool- 

*  lept  it.'    *  He  did  net  deliver  it  in  at ideuoe, 

*  becaiise  afraid  of  Mohan  Persaud-'.  Mohoo 
PerMTOil  is  a  great  man.  He  w.aa  no4  afraid  to 
write  the  fetter.  He  did  not  ahew  ^«  letter  to 
tfohuo  Persaud :  why  should  be  be  afraid-  to 
iosert  this  circumstance  ?  If  be  now  stands  in 
ao  much  fear  of  Mohan  Persaud  fts  not  to  men- 
tion this  in  Jbia  evidence  was  he  so  ji^ach  afnud 
of  him  when  he  i olu«»tarily  and  dirOcUy  eon^ 
fronied  him  as  to  the  army  hooka? 

»  AU  this  fear  arises  from  i^  recent  threat:  it 
i^  m  coaseyieooe  of  a  Gonvesialfo^  ai  the  dtt- 
ta^of  ofsomey^ajRk 
VOL.  XX.  •        


It  ii  ft>r  yon  to  determine  how  far  he  really 
stands  in  awe  of  Mohuo  Persaud,  and  what  the 
effects  of  that  ioiimidatiou  was  when  he  deli- 
vered  bis  evidence. 

It  is  strange,  as  tbe  witness  was  so  oftef 
examined,  and  so  particularly  to  this  Karsa 
Name,  that  Maba  R«^b  Nundocoinar  sever 
before  suggested  tiiis  matter  to  his  couu&el.     ^ 

If  this  latter  part  of-  Kisseo  Juan's  evidence 
is  true,  be  must  be  either  guiltv  of  peijury  or 
very  strong  prevarication  in  bis  former  evir 
dence.  Being  asked  as  to  Mohun  Pt-rsu od  aud 
GnogabiStfen's  koowle«lge  of  the  entry  .made 
from  the  Kursa  Nama?   He  says,  *  1  caanot 

*  say  that  Mohun  Persaud  and  Giingabissee 

*  knew  of  it  at  the  time  of  the  entry  ;  |he^ 

*  knew  of  it  afterwards.  How  can  \  tell  ^ben 
<  they  knew  of  it  first  ?  They  roust  bi^ve  kiiowa 

*  it  from  the  papers  in  the  Ikwapay  Audaulet  \ 

*  thev  were  all  called  for  there.     1  should  tell, 

*  if  I  knew  Gungabtssen  or  Mohtin  Persaud 
'knew  of  the  entry.' 

He  must  have  known  it  was  mere  material 
to  prove  that  they  knew  of  tbe  Kursa  Namf 
itself,  in  which  thie  particulars  of  the  account 
which  formed  tbe  susa  in  the  entry  were  wrotev 
and  which  Bollakey  I)oss  bad  signed.  9ut  hf 
presently  afterwards  positively  says.  Thai 
Mohan  Persaud  and  Gui^abissen  were  no| 
aoonainted  with  the  accounts. 

In  another  part  of  his  evideace,  he  says  to 
Pudmohtm  Doss,  *  Make  my  mind  easy  about 

*  the  bond  we  are  now  paying,'  or  (for  thei^ 
was  a  doubt  in  tbe  interpretatioo)  *  which  wf 
'  have  paid.' 

The  time  that  this  explanation  was.  made  at 
Maba  Rafah  Nuadocomar's  is  nol  ascertained; 
but  it  muat  hare  been  before  the  payment  of 
the  bond ;  for  aflerwarda  it  could  be  of  no  uae» 
If  then  Kissen  Juan  Doss  bad  before  seen  this 
Kursa  Nama,  and  explained  it  to  Mohun  Per*' 
sand,  why  did  he  demand  that  hiamind  should 
he  made  easy. about  tlie  bond?  aad  how  was  it 
made  easy,  only  by  the  production  of  a  paper 
that  he  had  seeu  before. 

I  am  much  hurt,  to  be  obliged  to  mpiki 
these  observations  ou  the  evidence  of  a  ma^ 
that  I  entertained  so  good  aa  o|{inioa  of.  I 
must  desire  yoa  to  recollect,  with  regard  tp 
this  observation,  and  erery  one  that  1  subniji 
to  you,  that  yoa  are  to  make  no  farther  use  of 
themj  than  aie  they  coincide  with  your  opinieiM 
aud  obaervations ;  and  when  they  do  not,  you 
sbotild  reject  them ;  for  it  is  you,  not^  1«  that 
are  to  decide  upon  theevidence. 

Attempts  were  made,  by  meaaa  of  Moaohua 
and  ether  witoeases,  to  impeaeh  Mohun  Per*! 
saod,  by  particular  facts,  of  aits UHJits  to  subenii 
and  by  general  character.  Yoa  mu^t  ju^ge 
how  far  they  have  stKXseeded.  They  ifM\yi 
failed  in  the  same  attempts,  aa  to  CommaiM 
O'Dieu.  i 

It  ia  to  be  observed^  likewiae,  that  eo  person 
has  beea  called  te  impeaoh  the  witoeisea 
brought  by  tbe  defendant 

There  are  many  obsar? atioos  to  he  made  ha 
ftwour  of  tb^  prisoner  i.  aitd  I  #w  Jinie  >PW 
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borotnity  will  prompt  yoa  to  enforce  them,  u 
hr  as  they  will  bear. 

I  before  said,  that  the  defence,  if  beliered, 
was  a  full  refutatioD  of  the  charge ;  it  is  not 
only  so,  but  it  most  fix  an  indelible  mark  of  in- 
famy on  the  prosecutor. 

There  are  four  positiire  witnesses  of  the  ae- 
tnal  execution  of  the  bond  by  Bollakey  Doss. 

In  opposition  to  Commanl's  eridence,  there 
are  as  many  to  prove,  that  the  witness  attesting 
was  another  COmmaul. 

JHatheb  Roy  was  not  mentioned  by  the  evi- 
dence ibr  the  crown.  Four  witnesses  saw 
him  attest  it ;  and  two  other  witnesses,  one  of 
them  his  brother,  likewise  prove  that  there  was 
socli  a  person. 

In  opposition  to  Rajah  Nobkissen  and  Pat- 
toek,.  who  swear  the  naroeSillabut  to  the  bond, 
is  not  of  Sillabut's  hand-writing ;  fonr  wit- 
nesses^swear  positively  to  the  having  seen  him 
write  it. 

Much  depends  in  this  proseeation  on-  the 
evidence  of  Mohnn  Persaad :  von  most  judge 
how  far  his  credit  has  been  shaken :  most  of 
Ton  know  him :  too  most  determine  how  lar 
fie  deserves  creciit;  and  how  probable  it  is, 
that  he  would,  through  malice,  or  any  other 
corrupt  motive^  accuse  an  innocent  person  of 
n  capital  crime.  If  you  think  him  capable  of 
it,  you  should  not  give  the  least  attention  to 
his  evidence.  He  swore  positive!  v  to  the  bond 
produced  by  Mafaa  Rajah  Nundocomar,  and 
for  which  the  Company's  bonds  were  ^iven, 
being  the  sane  bond  that  was  produced  m  evi- 
denoe ;  he  said,  he  knew  itfromcireumstances, 
but  did  not  explain  what  those  circumstances 
were;  this  1  mention  as  going  to  his  credit 
only ;  for  the  whole  defence  proceeds  on  iden- 
tifying this  bond,  and  proving  it  a  true  one. 

You  will  judge  how  far  he  is  contradicted 
by  Kisien  Joan  Doss,  as  to  the  army  books ; 
and  which  of  the  two  are  to  be  believed. 

An  imputation  was  attempted  to  be  thrown 
en  Bfohun  Persaud,  for  preventing  Gunga 
Visier  from  attending,  who  was  said  to  be  able 
«|id  willing  to  appear  as  a  witness :  but  that 
has  been  cleared  op,  to  the  full  satisfaction  of 
us ;  and,  I  do  not  doubt,  to  your  satisfaction 
likewise*  He  cduld  not  be  called  by  the  pro- 
•eoutor,  on  account  of  bis  interest ;  and  no 
prejudice  should  accrue  to  the  prisoned,  Ibr 
ttnl  calling  him,  for  the  same  reaion. 
•  The  counsel  for  the  prisoner  have  urged  the 
hardship  of  this  prosecution  being  brought  at 
thb  dbtanoe  of  time.  You  have  heard  when 
Mobon  Persaud  first  suspected  the  forgery  ; 
and  when,  by  Commaul's  dedaratiun,  he  bad 
leison  to  be  confirmed  in  the  suspicion. 

You  have  beard,  when  the  papers  were  de« 
livered  out  of  the  court ;  if  there  has  been  any 
Aesif  nod  detey,  and  yon  think  Mohnn  Persaud 
had  It  in  bis  power  to  carry  on  an  effectual  pro- 
secution before  be  has ;  it  is  a  great  hardship 
tO'Maba  Rajah  Nundooomar,  especially  as  the 
witnesses  to  the  bond  are  all  dead ;  and  you 
ought  to  consider  thb  among  the  other  cir- 
MMtancss  whieb  nre  ia  his  favour.    Though, 


to  be  sure,  this  hardship  is  much  dimiaisbcd, 
as  there  were  so  many  witnesses  still  alive, 
who  were  present  at  the  execution  of  it. 

There-  are  two  pieces  of  written  evideoes 
relied  on  by  the  prisoner  r  one,  the  entry  in 
the  book  from  the  Kurre  Nama,  on  account  of 
the  agreement  of  the  sums ;  and  yon  will  fiod 
that  the  sums  said  by  Kissen  Juan  Dosi  to 
be  contained  ro  the  Knrra  Nama ;  vis. 
Durbar  expences  ....  6,000  R*^ 
Bond  Batta  and  premium    .    69fi50  7 

do  aoBOunt  to  the  sum  of      .    75,680  7 

which  is  the  sum  in  the  entry. 

The  other  is  the  aoooont  delirered  by  Mo- 
hnn Persaud  and  Pudmohon  Doss,  subseqocBt 
to  the  account  delivered  in  by  Pudmohon  Dow, 
in  which  Pudmobun  Dosa  had  taken  credit  for 
this  sum ;  and  the  subsequent  account  likewiii 
contains  it. 

I  do  not  think  much  can  be  drawn  from  tbii, 
for  the  sums  had,  as  Mohun  Persaud  nyt, 
been  paid,  and  therefore  they  certainly  utrald 
take  credit  for  them,  to  prevent  their  being 
charged  with  them  ;  this  they  would  do,  wen 
the  monies  properly  or  improperly  paid. 

There  is  oerUinly  great  improbabiTity  that  i 
man  of  Maha  Rajah  Nundocomar's  nak  lod 
fbrtune  should  lie  guilty  of  so  mean  an  offmot 
for  so  small  a  sum  of  money. 

ft  is  more  improbable,  as  be  is  proved  to 
have  patronized  and  behaved  with  great  kind- 
ness to  Bollakey  Doss  in  his  life -time,  that  be 
shouki  immetliately  after  bis  decease  plunder 
the  widow  and  relations  of  his  friend. 

There  does  likewise  appear  to  have  been  a 
suit  in  the  Audaulet,  which  must  have  been  a 
civil  suit ;  but  it  does  not  indeed  appear  that 
Mohun  Persaod  was  a  party  ;  and,  indeed,  for 
what  reason  I  know  not,  neither  side  bars 
thought  fit  to  produce  the  proceedings. 

I  nave  made  such  obserrations  on  tbe  ef i- 
dence  as  the  bulk  Of  it,  and  the  few  mioutet 
I  bad  to  recollect  myself,  would  alk^wmetf 
make. 

Yon  will  consider  the  whole  with  that  can- 
dour, impartiality,  and  attention,  which  has 
been  so  visible  in  every  one  of  you  during  the 
many  da;^ s  you  have  sat  on  this  cause. 

Yon  will  consider  on  which  tide  the  weight 
of  evidence  lies;  always  remembering,  thai 
in  criminal,  and  more  espedally  in  capital 
oases,  yon  must  not  weigh  the  evifence  is 

Slden  scales ;  there  ought  to  be  a  gvfit  di^ 
'ence  of  weight  in  the  opposite  scale  'Mmts 
you  flmi  the  prisoner  guilty.  In  cases  of  pro» 
perty,  the  stsike  on  each  side  is  effaal,  and  tht 
least  preponderance  of  evidence  onght  to  torn 
tbe  scale ;  but  in  a  capital  case,  as  there  can 
be  nothing  of  equal  value  to  life,  you  should  bs 
tboroughly  oonvinoed,  that  thc^  does  not  re- 
main a.  possibilitv  of  innoeenoe  before  yon  gif* 
your  verdict  against  the  prisoner. 

Tbe  nature  of  tbe  defence  in  this  caie  » 
such,  that,  if  it  is  not  believed,  it  must  proft 
fatal  to  the  firty;  forif  yoadanotbelleicib 
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yoadetannioe,  that  it  it  rapported  by 
sad  that  of  an  tgprrafaied  kind,  m  it  attMipU 
to  lis  perjury  and  aabomatHMi  of  perjury  oa 
tbenfoaeeutor  and  hie  witneaiet. 

•You  will  again  and  again  oonatder  the  cba- 
iraeter  of  the  proieentor  and  hia  witnetan,  the 
diatenob  of  tbe  proMcnlion  from,  the  time  the 
«ffnice  ia  aoppoMd  to  be  committed,  the  proof 
and  natttra  of  the  conferaion«  nid  to  be  made 
by  the  priaoner,  hia  rank  and  fortone.  Tlieae 
Me  all  raaaona  to  preirent  your  giving  a  haaty 
and  preopitate  belief  to  the  charge  brought 
Ufainat  him ;  but,  if  you  believe  tbe  facte  awom 
\  him  to.be  true,  they  cannot  alter  the 
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nature'  of  the  Acts  themaelvca.  Your  sense  oC 
justice,  and  your  own  feelings,  will  not  allow 
you  to  convict  the  prisoner,  unless  your  con- 
sciences are  fully  satisfied  beyond  all  doubt  of 
his  guilt  If  they  are  not,  you  will  bring  in 
that  verdict,  which,  from  tbe  dictates  of  hu- 
manily,  you  will  be  inclined  to  give;  but» 
slionid  your  conscieoces  be  thoroughly  con- 
vinced of  his  being  guUty,  no  oonnderation,  I 
am  sure,  will  prevail  on  yon  not  to  give  a  ver- 
dict according  to  your  oatbs. 

Tbe  Jury  retired  for  about  an  hour ;  and 
brought  in  their  verdict,  Guilty. 
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Bijf  toay  of  Introduction  to  the  Report  qf 
the  Trials  nf  Joseph  Fon^e  and  others^ 
^aas  pMished  the  Jblhtoing  Account  of 
<ierkun  PreUmimary  Measures*  It  is  in 
itself  not  uninteresting, 

DEPOSITIONS 

CONCBBMINO 

A  CONSPIRACY  aqawst  WARREN 
HASTINGS,  Esq. 

Calcutta,  April  SO,  1775. 

On  the  19ih  iDStant,  aboat  nine  io  tbe  morn- 
ing, Comaul  O  D^o  Alii  Cawn,  the  farmer  of 
Hedgelee,  came  to  Mr.  Hastiogs,  with  a  com- 
plaint against  Mr.  Joseph  Fowke,  for  baviog 
eitortad  from  him,  by  violence,  accosations 
against  Mr.  Hastings  and  other  persons.  Tbe 
particnlars  of  his  story  will  be  related  at  large 
IB  bis  deposition.  He  said,  be  bad  that  instant 
made  hia  escape  from  the  bands  of  Fon^ke  and 
Hoodocomar..  His  jamma  was  torn,  his  face 
iMk,  and  be  was,  or  appeared  to  be,  out  of 
breath.  Mr.  Hastingf  told  him,  be  could 
nlford  him  no  redress ;  and  referred  him  to  the 
Chief  Justice.  He  went.  Tbe  Chief  Justice 
faavinf^  heard  the  complaint,  summoned  tbe 
ptber  judges  to  meet  him  in  the  evening ;  and 

*  See  the  preceding  Case. 


late  that  night  Mr.  Hastings  received  tbe  fol- 
lowing Letter  from  them : 

**  Tbe  Hon.  Warren  Hastings,  esq. 

**  Sir;  a  charge  having  been  exhibited,  upon 
oath,  before  us,  against  Joseph  and  Prancis 
Fowke,  Maha  Ka^ah  Nundocomar,  and  Rada 
Churn,  for  a  conspiracy  against  yon  and  others  ; 
we  have  summoned  the  parties  to  appear  to* 
morrow,  at  10  o'clock  ill  the  forenoon,  at  the 
bouse  of  sir  ^tjah  Impey,  where  we  must  re- 
quire your  attendance.— We  are,  Sir^  your  most 
obedient  humble  servants,  E.  Impet,  Robebj 
Chambers,  S.  C.  Lemaistre,  John  Hyde." 

♦•  Calcutta,  April  19, 1775." 

The  same  intimation  was  sent,  in  the  same 
form,  to  Mr.  Barwell,  Mr.  Vansittart,  Maha 
Rajah,  Rajebullub,  and  Cantoo  Baboo. 

The  next  moroiog  Mr.  Hastings  attended^  at 
did  the  other  persons  named  in  the  letter. 

The  persons  examined  as  evidence  en  the 
charge,  were  Comaul  O  Dien,  his  Moonsby« 
Matbew  Miranda  and  Timothy  Pereira,  two 
writers  of  Mr.  Fowke,  Akermanou  a  Gentoo, 
and  a  Moonshy,  both  servants  of  Mr.  FowJce» 
and  Yar  Mahomed,  a  well-known  servant  of 
Nundocomar.  The  examination  lasted  till 
eleven  st  night. 

It  will  be  necessary,  before  we  proceed,  to 
remind  the  reader  of  a  representation  which 
was  made  to  Mr.  Hastings  by  Comaul  O  Deen» 
of  the  like  attempt  made  by  Mr.  Fowke  in  De- 
cember last,  to  extort  accusations  from  bim; 
and  which  was  laid  before  the  board  'On  tbe 
13th  of  that  month.    In  Ihe  cenne  of  tbe  laU 
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txamioftttmi  ft  app«ftfe4i  llitl  Mr.  Vomke  bad 
tent  to  the  Bttard  of  fUveiKle  a  letter,  dated  iIm 
18th  of  April,  aocompanied  by  a  MfWi^  hearing 
the  eeal  of  Comaal  O  Deen,  aod  eotttattmig  • 
format  reeantction  of  hit  fbmer  reprceenl*- 
tioii.  Mr.  Hastings  had  not  yet  Men  thcee 
papers. 

Tlie  foWnwmg  are  copies  of  the  DepoeitioDS 
which  were  taken  before  Uie  Jadges. 

Deposition  of  Comaul  O  Deen  Alli  Cawn, 
upon  oath. 

**  Baring  aderoaod  on  the  Dewan  of  the 
Calcutta  district,  for  the  sum  of  36,000  rupees, 
OB  account  of  the  advances  made  on  the  otdia- 
ries  in  the  Hedgelee  districts,  which  he  had  not 
Mid  io  toe ;  to  frigbteu  him  I  w«ut  to  Mi  ha 
lUjah.Nunducomar,  and  gave  him  three  ar- 
aeeei ;  two  agaiiatt  the  said  DewaOy  aid  the 
third  against  Mr.  Archdekin,  telling  him  to 
keep  tM  two  arzeea  against  the  Dewan  in  his 
own  hands;  and  that  when  Moonshy  Sodder 
O  Deen  should  arri? e  from  bis  house,  and  I 
tboold  receive  my  money  thro«gh  bis  means, 
Chat  I  would  make  him  (Nundocomar)  a  pre- 


mut  of  6,000  rupees,  and  take  back  my 
from  him :  I  also  desired,  that  he  would  lay  the 
arsee  which  I  bad  gir^n  him  against  Mr.  Arch- 
dekiu  before  the  committee,  aud  afford  me  his 
patronage.  The  said  Rajah  agreed  to  this,  and 
dismissed  me.  Another  day  Maha  Hsiah  told 
me,  that  his  busineas  depended  on  Mr.  rowke, 
whom  I  must  visit.  1  answered,  that  in  the 
^onth  of  PoeVf  a  qoaml  happened  between 
Ihal  gentleman  and  me,  and  that  I  therefore 
could  not  j^o.  He  replied,  It  did  not  signify, 
AA  bis  desire,  I  aocompanied  RadaChum  to 
visit  the  said  gentleman,  who  talked  to  me  very 
friendly,  lo  the  mean  tiaie,  Moonshy  Sudder 
O  D«en  arrived,  and  told  me  to  (reft  back  my 
arzees ;  and  that  he  would  seUle  my  siffairs 
vilh  the  aforesaid  Dewan.  I  went  to  the 
Maba  Rajah,  and  desired  to  have  my  arzees  re- 
turned to  ue.  Maha  Rajah  replied,  Give  oie 
Che  6.000  rupees,  according  to  agreement ;  and 
take  back  your  arzees.  1  said,  1  have  not  yet 
i^ecetved'tbe  money ;  as  soon  as  1  have,  I  will 
assuredly  give  it  you,  and  will  give  you  a  writ* 
ten  agreement  to  this  effect.  He  would  not 
content  to  this;  and  on  the 5th  of  Bysaac  said 
to  me,  In  the  month  of  Poos,  you  gave  in  an 
arzee  of  complaint  ajipinst  Mr.  Fowke,  on 
which  account  be  is  displeased  with  you,  and 
will  not  return  them  to  you.  I  replied,  I  gave 
the  arzees  in  trust  to  yoo,  and  bot  to  Mr. 
Fowke.  He  answered,  Do  one  thing,  and  I 
will  return  your  arzees :  I  will  give  you  a 
draft  of  an  arzee,  which  you  must  write,  and 
present  to  the  general,  and  agree,  that  when 
yoo  are  appointeu  to  Poorntah,  you  will  present 
this  arzee  against  the  governor  to  the  council ;  if 
you  do  not  agree  to  this,  vonr  srzees  will  not  be 
returned.  J  said,  8hall  1  give  a  false  arzee  to 
Mr.  Fowke,  to  procure  the  return  of  my  own 
arzees?  He  replied,  You  need  not  give  this 
•Tzee,  or  put  your  seal  to  it;  he  only  wants  to 


hear  the  portieirieffa  of  it  encafrom  yoa; 
of  ■oeonse^oeooa  to  ywa.  Beiw  i 
1  atid.  Give  me  whatower  drak  yea 
Afterwards,  at  mght  of  the  Mb  Ijfsase,  at  hit 
own  oike,  he  caused  me  to  tevo  it  wrinn  bj 
my  own  Moonshy,  and  took  it  from  me;  sad 
on  theBth  iaatont  he  soBtaMwHAi  Rada  Cbon 
to  Mr.  Fbwke.  The  said  gODtteroao  mHcd  m 
into  his  chamber,  and,  plaeing  two  writeis  sad 
two  BengaUies  over  me,  fiiat  of  all  asksdsf 
«re,  What  eums  did  you  gire  to  the  OoveriMr, 

Mr.  Barwdl,  ■" '    *  ' 

answered, 

this,  he  suddondy  L 

up  a  book  which  lay  near  him,  to  strike  me, 

saying.  Do  yoo  desire  your  '^"' 

Write  what  I  desire  you,  and  i 


at  eums  Old  you  gire  to  l«e  weveriHr, 
well,  Mr.  VaoMtisrt,  &e.  as  brifan  ?  I 
d,  1  gave  no  hribeo.  fisvmg  hcvi 
suddoBdy  iew  into  a  passioa,  aBdmh 


nre  your  -owf>  wwiw^r 
you,  and  put  your  seal  0 
rightfBod,  Ipot  myseil 


this  arzee.  Being  fnghteaodt 
to  the  arzee,  and  said,  Telt  me  what  you  desire 
I  should  write,  that  I  may  write  it*  He  nid, 
Write  that  yoo  have  given  45,000  ropeei, 
within  three  years,  as  bribes  to  Mr.  Bsrwdl, 
15,000  ropeea  in  nazzies  to  the  QoTeroor, 
IS.OOO  to  Mr.  Vansittert,  r,000  to  Msba  Rajak 
U^ab  Bollub,  and  $,000  to  Baboo  Kisteo  Css* 
too.  I  was  oonBned  in  a  chamber,  witboot  any 
power ;  and,  being  w  #ear  of  my  rspeUtioo  tod 
liCe,  I  wrote  what  was  desired  of  me  with  b? 
own  band,  and  gafo  it,  aod  thereby  obuiocd 
my  liberty ;  and  when  I  got  out  of  the  cbaoi- 
her,  I  stood  at  f  ho  top  of  the  stairs,  aod  called 
aloud  to  Mr.  Fowke's  son  and  Rada  Cburn, 
''  Give  me  back  the  falsities  which  I  have  bceo 
obliged  to  write,  and  have  been  takea  frew  nie? 
othwrwiso  I  will  go  and  lodge  a  cmnplsiot 
before  the  Audaulet*'  Shiroshecr  Beg  sad  ho 
Moonshy  are  witnesses  to  the  troth  of  tbii. 
Mr.  Fowke*s  son,  bearing,  went  lo.  has  Mcr, 
and  aAer  much  conversation  oame  out,  and  sud 
to  me,  Go  for  the  preeent  to  your  house ;  toe 
Maha  Rajah  will  come  hero  to  morrow,  ds 
yoo  come  here  at  the  same  timtf ;  I  will  tbea 
satisfy  you.  Being  romediloss,  I  came  tooif 
owQ  'boose,  and  went  to  Moonshy  SuddecO 
Deen,  and  aid.  Do  you  so  and  give  notice  ts 
Mr.  Barwell  aad  Mr.  Vanaitiart,  that  Mr. 
Fowke  has  this  dsy  exercised  great  oppresMOO 
on  me,  and  has  made  «ie  write  a  grost  oomber 
of  falsities  against  the  gentlemen,  whicb  bs 
has  taken  from  me;  and  that,  whatever  is  to  be 
done,  will  be  ezecutol  to-morrow.  This  dsyi 
being  the  9lh  of  Bysaac,  I  came  to  Mr.  Fowke's 
house,  and  saw  that  he,  his  sob,  and  the  Mshs 
Rsjah,  were  consulting  together  in  his  cbsia- 
her,  1  stood  without.  About  two  gorrirs  af- 
terwards, the  said  gentleman,  the  Maha  Rsjabt 
8lc,  csme  out,  and  got  into  tlieir  palaoquios.  1 
came  before  them,  and  called  Ibr  justice  fron 
the  Council  and  Audaulet^  and  desirei^thstthey 
would  return  me  the  « nting  which  they  bsd 
yesterday  forced  me  to  write,  and  taken  from 
me.  The  said  gentleman  and  Maha  Rsjah, 
being  enraged,  told  their  people  to  tekein^ 
and  keep  nie  within  the  houae.  1  opposed 
them  with  all  my  foive,  and  gi>t  lotofliy  pihB' 
quin ;  there  were  near  90  people  wit^  me.  Tbs 
quarrel  oontinuod  betweoa  my*  pooplo  ud 
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thdm  til)  I  acriTad  at  the  bouie  of  imah  Ba« 
jab  Bttllob,  when   their  people^  returned.    I 
went  to  the  governor,  and  represented  all  ^heie 
particelars  to  him :  I  hope  for  justice.'* 
9eid.    {Cmuxn.  O  Dees  Auj  Ga^ii.] 


Q.  Wbea  wsa  it  yea  ftnt  tpplM  la  Nonda- 
•amar  wkh  4he  arzeea  ?-^A.  The  latter  and  of 
Chile. 

'  liadclivePBdtbethv«eanseeatoRadaCh«ni, 
w4io  carried  them  to  Nuodocomar,  whon  he 
Ibianaett'  did  not  see  that  niffht ;  hot  the  next 
day  he  saw  Nnadoeomar,  who  told  him  be  bad 
nceifed^the  arsees;  that  he  woold  gife  the 
one  sfrmst  Mr.  Arehdeimi  to  the  Committee, 
asd  beep  the  otheni  by  bim. 

His  ufler  was,  by  means  of  Rada  Cbimiy 
4,000  lo  Nondocomar,  and  8,000  for  himself. 

He  says,  he  made  this  offer  heeausa  be 
expected  that  Nundocomar,  by  his  ffreat  in-* 
Btienoe  in  Caleotta,  whWh  is  well  known, 
would  be  able  to  procure  the  payment  of  the 


That  Rsjah  Nondocomar  had  always  Infla- 
anoe,  but  particularly  since  the  Riyah  of  Bord- 
wan  obtained  bis  Kalant. 

That  the  said  Riyah  and  the  Rajah  of  Rad* 
sbne  paid  him  attention,  and  that  he  baa  fre- 
gently  50  palanquina  at  his  door. 

He  did  not  himself,  at  that  time,  mention  the 
money  to  Nundocomar,  bat-only  mado  the  offer 
to  Rada  Churn:  it  not  bein|^  usual  to  ofler 
mofiey  to  the  principal|  bnt  throogh  an  inter- 
mediate jiersen. 

What  he  mentioned,  eoBceming^  the  draft  of 
the  arzee,  was  said  by  Nondocomar  in  a 
whisper;  and  heard  by  no  one  except  Rada 
Churn,  son-in-law  to  Nondocomar,  who  con- 
duets  Mr.  Fowke's  business,  and  ia  anpposed  to 
be  his  banian. 

He  says,  that  Nundocomar  dictated  the  draft 
of  an  arzee  to  his  (CorosoPs)  Moonshy  ;  and, 
after  having  altered  it,  desired  that  lie  wonid 
order  bis  Moonsliy  to  write  it  fair.  He  then 
^complained  of  illness,  and  went  away,  leafing 
Ikis  Moonshy.  there. 

That  Nundocomar  sent  bis  Moonshy,  aboot 
ten  at  eight,  under  the  charge  of  another  per^ 
son,  with  the  arzee,  aud  directed  him  to  affix 
bis  seal  to  it,  which  he  then  refused ;  saying, 
that  be  had  made  no  aueh  agreement. 

That,  on  the  8th,  when  he  Went  to  Mr. 
Fowke's,  there  were  no  others  in  the  room  ex- 
dept  Mr.  Fowke,  Rada  Cbom,  and  two  Ben- 
gallies  and  two  writers.  Young  Mr.  Fowke 
ifnd  others  passed  In  and  out  of  the  room 
B^feral  times.  Mr.  Fowke  shewed  him  the 
aVzee,  and  desired  him  to  put  his  seal  to  it.  He 
Buys  be  waa  in  fear  and  trembling  on  account  of 
JUr.  Fdwke's  anger,  who  took  no  a  large  folio, 
and  threatened  to  beat  him  with  it;  that  be 
had  laid  bold  of  his  feet,  and  desired  forgive- 
imsa,  and  that  be  would  do  whatever  Mr.  Fowke 
pleMed. 

What  Mr.  FV>wke  desired  bim  to  write  was, 
that  hi»  gave  the  soma  of  money  formerly  men- 
tSua^  to  the  Oofemor,  Mr.  Barwell,  dee.  Tl^is 


Ibt 
giving  tbeae  amns,  nor  waa  dadiMd  by  Mn 
Fowioa  to  do  ao.  He  did  net  give  tbeaa  amm^ 
nor  wy  other ;  and  riioaM  never  have  tbongbl 
of  acaoaing  tbeae  gentlemen,  had  it  not  beet 
(or  Mr.  Foirke  and  Nuadocomar's  eonduot. 

He  took  the  farm  of  the  Hedgelee  diatriei 
for  five  years,  and  fhmisbed  875,000  maondi 
of  salt,  and  coUecIs  75,000  mpees  revenQSL 
The  Company  paya  him  a  lack  of  ropeea  year^i 
ly  for  tba  aalt  which  ha  providea  for  them.      "^ 

BEPOsrnoN  of  Nundocobub. 

H  Oonaul  O  Deeo  Cawn,  in  bis  obildboed; 
waa  wish  me  two  or  three  years ;  aince,  som^ 
diapolsa  arishig,  be  separated  from  me ;  about 
two  montha  ago,  be  mentioned  to  Rada  Cbom 
that  a  vioieBt  enmity  bail  aubsisted  betwixt  him 
and  me,  and  beggH  Rada  Churn  to  endeavour 
to  bring  iia  together ;  be  nsade  many  intreatiea 
to  tbia  purpose  to  Rada  Chora,  who  informed 
me  of  what  bad  passed ;  and  likewise  inf«>rmell 
me,  that  Comaul  O  Deen  waa  moeh  ashamed 
of  bis  bebavioor  to  me ;  and  that  be  brgged 
bia  fauNa  might  be  forgiven  him.  1  told  Rada 
Chum,  in  answer,  that  he  was  in  the  wrong  to 
mention  this  affair  to  me ;  who  eamrstiv  rt^ 

7tiesled,  that  1  would  forgive  Comaul  O  Deea. 
answered.  That  he  was  very  young,  and  that 
tbia  man  wonjd  ooeasion  more  disputes;  but  at 
Isat  1  gave  bim  permission  to  bring  Comaul  O 
Been  Cawn.  One  day  he  said  to  me,  thai 
Ooaga  Ootm  8tng  had  got  96,000  rupeea  after 
the  manner  of  a  bribe,  beaidea  3,000  and  800 
which  had  been  taken  by  bis  aervants.  I  ask* 
ed  him,  if  be  had  ever  mentioned  this  eirenm* 
stance  to  any  one  else.  He  answered.  Thai 
Hudder  O  Deen  and  Gunga  Govio  Mng  were  In 
friendship ;  and  though  I  bad  several  times  de^ 
msnded  my  money  frcim  them,  they  would  not 
pay  it.  I  told  him,  That,  aince  that  was  the 
ease,  1  bad  no  other  remedy  but  eomptaining 
to  the  cuoncil.  Another  "day,  having  written 
two  arzeea,  be  brot^ht  them  to  me:  alter 
reading  them,  I  deaired  bim  to  carry  them  to 
the  council.  He  then  deaired  me  to  aend 
Rada  Churn  with  bim  to  Mr.  Fowke,  that  that 
gentleman  might  send  the  arzeea  to  the.  ooun- 
oil.  I  did  so,  end  desired  them  to  give  my 
compliments  to  Mr.  Fowke ;  requesting,  thar» 
if  the  proofe  appeared  ctear,  be  would  aend  them 
to  the  cooncil,  that  Comaul  O  Deen  might  ob« 
tain  justice.  He  gave  the  arzeea  to  Mr.  Fowke» 
after  which  some  dsya  ehpaed.  On  the  5tli 
Bysaac,  I  weitt  to  the  boose  of  the  general,  to 
pay  bim  a  visit.  While  I  was  at  the  general's, 
I  received  a  messsge  from  Rada  Cbom,  in- 
forming  nae,  that  G<miaul  O  Deen  and  himself 
were  at  the  boose  of  Mr.  Fowke,  ind  request^ 
ed  1  would  call  in  as  f  went  home.  I  went 
there  accoi^ingly.  Mr.  Fowke  told  me,  Thai 
ComanI  O  Imn  Kad  made  both  verbal  and 
written  representations  to  him,  and  requested 
that  1  woidd  examine  them,  and  inform  him 
what  part  of  bia  representations  were  tnie# 
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GoaMQl  O  Dmb  ttid,  That  he  had  a  vaiii  in 

bis  bowels,  and  could  not  remaiD  any  loager, 

bal  tbal  be  wooM  come  with  a  fool  draft  of  bif 

eonpUiotio  the  efeaing.  I  went  home.  About 

•even  in  the  evening,  Oimanl  O  Deen  came  to 

my  house,  hnn^nff  a  foul  draft  of  a  paper  and 

a  noonah^  with  hire,  and  de«red  Rada  Churn 

to  carry  him  to  me.    He  acoordingl;^  came  to 

me  with  the  foul  draft;  and,  upon  inapecting 

it,  1  asked  him,  What  was  the  meaning  of 

Gherab  Purwar  Andaulet  Gooster?   He  an- 

awered.  That  the  council  were  entitled  to  be 

called  Gberab  Purwar  Audaulet  Gooater.    He 

told  me,  that  the  copy  he  had  given  me  was 

not  well  worded,  and  begged  of  me  to  make 

OBtanother.    His  Moooshy  then  began  lo  make 

out  another  copy.    He  bad  writtsn  out  about 

half  bis  arsee,  when  Coaaaul  O  Dean  obaenred 

that  he  was  ill,  and  would  go  home.     He  UH 

bia  Moonshy  behind   him,  and  went  away. 

Just  as  he  was  going,  he  desireil  me  to  send 

Sheik  £af  Mahmud  with  the  letter-  when  it 

was  done ;  and  that  he  woiild  seal  it  at  home, 

and  send  it  back  to  me.    I  then  went  out  of  the 

office,  and  told  Sheik  Ear  Mahmud  to  carry  the 

arsee  to  Comaul  O  Deen,  together  with  the 

Moooshy;  and  in  case  Comaul  O  Deen  abouM 

affix  bia  seal  to  it,  to  bring  it  back  to  me,  and  I 

would  send  it  to  Mr.  Fowke.    When  the  araee 

waa  wrote.  Sheik  Ear  Mabmud  and  the  Moon- 

aby  carried  it  to  Comaul  O  Denn ;  who  acaled 

it.  and  gave  it  to  Shetk  Ear  Mahmud.    Next 

morning  the  araeee  was  shewn  to  me:  I  direet* 

•d  Rada  Chum  to  carry  Comaul  O  Deen  with 

the  anEee  to  Mr.  Fowke.    This  waa  on  Sunday. 

'    Comaul  O  Deen  gave  the  anee  to  Mr.  Fowke. 

Two  daya  aftjN*,  being  Tuesday,  I  went  to  Mr. 

Fowke'a  bouae,  who  obaarred.  That  if  two 

people  witnassed  the  araee,  it  would  be  better. 

I  said,  he  was  right,  if  Comaul  O  Deen  would 

agree  to  the  proposal.  One  gurry  after,  Comaul 

O  Deen  came.      1  informed  him,  that  Mr. 

^Fowke  thought  it  would  be  right  to  make  two 

persons  affix  their  signaturea  to  the  arzee  as 

witnesses.    He  agreed  to  it ;  and  two  writers 

were  called,  to  whom  Comaul  O  Deen  said, 

This  is  my  arzee ;  witness  it.     On  Tuesday 

eveuing  Comaul  O  Deen  oame  to  me,  and  told 

me.  He  was  informed,  that  Mr.  Fowke  intended 

to  delif  er  in  the  arzee  to  the  council  next  day. 

He  requested  to  go  for  one  gurry  to  the  bouse 

of  Mr.  Fowke,  and  to  entreat  bim  to  deli? cr  in 

the  arzee  against  Gunga  Covin  Sing  first.    He 

made  use  of  many  intreaties,  and  at  laat  I  got 

into  my  palanquin,  and  recommended  his  in- 

treaty  to  the  consideration  of  Mr.  Fowke. 

That  gentleman  answered.  That  he  would  do 

what  was  proper.    When  I  was  going,  Comaul 

O  Deen  represented  to  me,  that  it  was  very 

bard  upon  bim  that  the  araee  against  Gunga 

Govin  Sing  was  not  delivered ;   for,  if .  the 

other  was  given  in  first,  he  feared  be  should 

gain  no  advantage  from  that     I  advised  bim 

to  be  patient,  and  to  give  in  h»  arzee  to  the 

council,  where  he  would  obtain  redreas.     He 

would  not  attend  to  what  I  said,  but  ran  to  the 

governor's.    I  went  home. 


Shek  ear  Mahmoi)  being  sworn ;  Rajah  Nun- 
docomar  desires  he  will  give  an  account 
of  the  circumstances  of  this  affair. 

"  One  eveomg  Maha  Rapb  sitting  in  bio 
dewan  khasina,  or  office,  Comaul  id  Deea 
Cawn  came  to  him,  ^nd  aat  with  bim  about  aa 


boor  and  a  half;  when  he  was  going  away,  be 
pointed  to  bb  Moonshy,  who  waa  sitting  at 
soBM  distance  writing;  and  ordeied  bia  people 
to.ask.  If  he  bad  finished  the  arzee P  His  peo- 
ple returned,  and  informed  bim  that  one  half 
was  done.  He  then  requested,  that  the  Rajah 
would  be  so  good  as  to  send  one  of  bia  people 
with  the  Moonsby  and  arzee  when  itabouU  be 
finished ;  and  that,  when  be  had  aea^d  it,  he 
would  return  it  Rajah  Nundocomar  ordeied 
me  to  carry  the  paper  to  Comaul  ul  Deea  when 
it  was  finished,  and  to  take  the  Moonsby  with 
me.  I  asked  the  Moonshy,  if  his  araee  waa 
ready  ?  He  answered.  It  was  not ;  but  he  had 
only  two  or  three  more  linea  to  write.  After 
one  gurry,  the  Moonshy  informed  me,  that  the 
paper  was  ready ;  and  I  went  with  it,  in  com- 
pany with  the  Moonshy  and  another  peraon,  lo 
the  bouse  of  Comaul  ul  Deen ;  the  Moonsby 
put  the  paper  into  bia  band.  He  gave  me  bee- 
tle, and  a  hooka  to  smoke.  He  then  read  the 
arzee  from  beginning  to  end,  and  blotted  out  .a 
word  of  it,  in  that  part  which  concerned  Mr. 
Graham ;  and  Goorbast,  be  said,  to  be  put  io 
atead  of  it.  He  then  spoke  the  following  worte 
to  me :  *  Sheik  Ear  Mahmud,  I  wrote  the 
'  contents  of  this  arzee ;  and  if  a  hundred  Co* 
'  raos  are  put  on  my  hnd,  I  will  swear  to  the 
*  truth  of  every  word  in  it.'  He  then  took  off 
bia  ring,  and  ordered  bis  khidmid^,  or  ser- 
vant, to  bring  bia  ink-stand ;  which  waa  ac- 
cordibgly  done.  He  then  sealed  the  arzee  ; 
and  asked  two  Moonshys  and  myself,  who 
were  present.  If  the  paper  was  well  sealed? 
To  which  we  answered  in  the  affirmative. 
After  that,  1  carried  the  paper  home.  Rajah 
Nundoootnar  was  asleep.  I  put  the  arzee 
under  the  care  of  the  Consumma,  directing  htm 
to  give  it  either  to  Rada  Chum  or  Rajah  Mun- 
docomar  in  the  momug." 

Sheik  Ear  Mt^mud  examined,  the  Arzee  be- 
ing shewn  to  bim. 

In  what  part  of  tliis  arzee  is  the  word  Goof- 
bast,  which  you  said  in  your  evidence  waa  pal 
in  the  place  of  another  ?— -Comaul  ul  Deea 
made  an  observation,  that  Goofbast  ahoald  be 
inserted  in  one  part  of  the  arzee  where  Mr. 
Graham's  name  was  mentioned;  but  he  ffi4 
not  alter  it  in  my  presence. 

Is  this  the  petition  which  Conuul  O  Deea'^a 
ftloonsby  wrote  in  Ri^h  Nundocomar'a  home, 
and  which  you  carried  horn  thence  to  the 
house  of  Comaul  O  DeenP^[8bewing  No.  L] 
^-This  is  the  petition. 

Did  Comaul  O  Deen's  Moooshy  copy  the 
arzee  from  a  foul  draft  ? — One  man  rH  the 
foul  copy  to  the  Moonahy,  who  wrote  what 
was  dicteted  by  the  other  peraon. 

Who  was  the  other  peraon  f — I  do  nailoMw 
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hl»  naine^  I  tbould  know  bim  if  I  wis  to  lee 
bim  agaio.  ' 

WboM  senrtnt  ii  bef— He  ii  ft  Mnrant  of 
Cmnaul  O  Deeo's. 

How  do  yoo  koow? — Hetoldtno  ao,  m  I 
tceompanied  bim  to  tbo  bonw  of  Comaol  O 
Vteo. 

Did  Rajab  Nandoeomar  lead  OT«r  eitber  tbo 
foal  draft  or  tbe  fair  copy  of  tbe  arzee  P«— I  do 
not  know  tb«t  be  eitber  read  tbe  foal  draft  or 
the  f«ir  copy. 

Wbo  were  the  Moonabye  to  iHioni  Comol 
O  Deeo  aatd,  U  not  tbe  paper  well  sealed  P— 
The  two  Moonabys  who  aecompanied  me  from 
Rajah  Nondocomar'a,  aad  who  were  Comaol  6 
I>ceD'a  serranta. 

Moonihy  Khadar  Nemaz  Ca»n  examined. 

Did  Rajab  Nandoeomar  read  tbe  petition 
after  it  was  first  wrote  from  his  dictatioff  P — 
He  did  read  it.  He  first  gate  a  foul  draft  of  it 
into  the  hands  of  one  of  hia  own  people ;  and 
then  corrected  it.  He  first  dictated  the  arzee 
to  me ;  it  was  afterwards  again  written  by  one 
of  his  own  people ;  and  the  Rajah  then  cor- 
rected that  copy  with  his  own  hand,  and  gare 
it  to  me  to  write  fair. 

Have  you  a  copy  of  itP — No. 

Do  yoo  rememlier  the  subject  of  the  arzee  P 
— »J  do  not  remember  any  thing  of  it 

Did  you  write  more  arzees  than  one  that  day  P 
—Only  one  that  day. 

In  whose  nameP — Comaul  O  Deen  Cawn's. 

To  whom  was  the  arzee  meant  to  complain  P 
—1  do  not  know. 

Against  whom  was  the  complaint  P— Ajgainst 
the  governor,  in  the  arzee  that  was  dictated 
tome. 

What  was  complained  of  in  the  arzee  ?-«•! 
before  told  you,  that  I  could  not  tell.  It  is  in 
the  petition,  which  may  be  produced. 

Comaul  0  Deen  Cawn  examined. 

Was  tbe  complaint  against  tbe  governor, 
Mr.  Harwell,  Mr.  Vansittart,  and  Ralah  Bol- 
lab,  in  one  arzee,  or  in  more  P — They  were 
contained  in  one. 

To  bow  many  papers  did  you  affix  yoor  sig- 
nature that  day  P— I  pot  mv  seal  to  the  ansee, 
and  my  aignature  to  one  furd  on  aeparate  pa* 
per. 

What  did  that  separate  paper  contain  ?— An 
•oeoonl  of  sums  giveo  to  different  persons. 

What  waa  contained  in  the  arzee  P-— I  do  not 
know :  let  it  be  produced. 

Were  tbe  names  of  tbe  governor,  Of  any 
other  perMMia,  mentioned  in  that  arzee  P— »Tbe 
governor'a  name  was  mentioned  in  tbe  oonver- 
Mtion  behl  with  tbe  Rajah,  when  tbe  foul  draft 
was  written  at  night.  The  complaint  was 
nrainst  tbe  governor.  Mr.  Graham's  name, 
uangft  Qovin  Sing's,  and  Sudder  O  Deen's, 
w^ere  mentioned. 

Was  tbe  arzee  to  whieh  yoa  set  yoor  seal  at 

Sr.  Fowke'f  house  tbe  same  written  by  yoor 
ooMby  o»  the  01b  P-^The  anBceianM  by  me 


on  tbe  8tb  waa  the  nme  writfea  by  my  Mooo« 
aby  on  the  6th. 

Did  yoo  on  tho  8tb  affix  yoor  signatore  or 
seal  to  any  other  paper  than  tbe  arzee  aiid  tha 
ford  P — No,  I  did  not. 

Was  tbe  name  of  any  witness  affixed  to  tb» 
arzee  P— Tbe  servants  of  Mr.  Fowke  <Hd  affix 
their  namea  as  witnesses  to  tbe  arzee. 

Did  they  likewise  affix  it  to  tbe  ftirdP— 
No. 

Waa  there  in  tbe  arzee  any  references  to  tba 
aeparate  paper  P-«-No« 

Waa  there  no  arzee  to  explahi  the  nature  of 
tbe  separate  paper  P-i-No,  there  was  none. 

Was  there  anv  Bemootaula  on  the  fordf— 
When  tbe  ftird  first  came  on  tbe  earpet,  I  was 
blind  and  senseless  with  crying. 

How  did  yoo  write  the  foid  io  ioch  a  sitoo- 
tionP— I  wrote  opon  the  ford  the  words,  Ros* 
san  nedum,  or  right.  I  wrote  no  other  pari 
of  it. 

What  letters  or  words  did  yoo  write  on  tba 
furd  P— I  wrote  words  to  shew  that  1  appror- 
ed  it. 

Whether  the  ford  contained  a  listofnanMa 
and  soms  of  money,  or  if  it  oontamed  any  tbin^ 
elae  P— Simply  a  liat  of  tbe  names  and  soma 
collosiTely  taken  on  account  of  Hedgelee. 

Wbo  wrote  tbe  ford  P— ^I  do  not  know. 

Wbo  were  in  the  room  at  tbe  time  P— Mr. 
Fowke  and  Rada  Cbom  were  preaent ;  manj 
other  people  passed  backwards  and  forwards 
through  tbe  room;  who  they  were,  I  do  not 
know. 

Who  broitfbt  the  pen  and  Ink  in,  to  write' 
the  furd  P — Every  thing  of  the  kind  was  there. 

Was  tbe  name  of  tbe  governor  or«any  other 
person  mentioned  in  tbe  arzee P — ^The  com- 
plaint waa  against  the  governor.  Moonshy 
Sudder  O  Deen,  Ghmga  Oovtn  Sing,  Mr.  Gra- 
ham, Mr.  Vansittart,  Rajah  Bullub,  and  the 
governor's  Moonshy 's  names  were  mentk>nefl 
in  the  arzee.    I  do  not  recollect  any  others. 

Was  there  any  thing  relating  to  tbe  Ingalee 
aflbir  and  ootlusiona,  in  the  arzee  sealed  by  yoo 
on  the  8tbP— The  petition  waa  very  tong:  I 
cannot  remember. 

Cannot  you  remember  the  least  of  itP— t 
can  say  nothing  respecting  tbe  arzee  till  1  have 
seen  it.  [Comaul  O  Deen  Cawn  represents, 
there  was  another  email  arzee.]  1  gave  in 
another  arzee  respecting  the  Aodaulet  of  Hid- 
gelee. 

How  did  yoo  sign  the  ford  P— I  wrote  Ros« 
san  nedoro,  or  '  1  acknowledge  it,',  upoo  the 

How  came  you  to  say  yon  wrote  tbe  ford " 
with  your  own  bond,  when  yoo  only  signed  it  P 
— Azdust  Khood  Novistadada,  which  are  my 
own  words,  may  mean  aigning  my  name  with 
my  own  hand,  as  well  as  wnting  it  out  with 
my  own  hand. 

Into  whose  bands  was  that  furd  delivered  P— 
Mr.  Fowke  said  to  me,  Yoo  bare  given  me 
this.  I  answered,  I  acknowledge  it.  1  gava 
it  into  Mr.  Fowke's  hands,  after  IttTiDg  ae* 
knowledgfd  it. 
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Trial  ^^qfbJ'iBio>lemdt4h€rSt  [lOSS 


DM  jott  suppoM  Ibat  the  writers  itoed  ev^er 
3rou  (U  guerds?— No,  I  did  not  iiaaguie  tb^y 
were  poi  over  me  es  guanle. 
.  Are  jroa  certain  yon  did,  oo  tbeSth  Byeaec» 
write  aoy  thiog  upon  any  other  paper  in  Mr. 
Fowkf '»  home  beaidee  (be  two  araees  ?— None 
bill  tbete  two  papers,  besides  the  furd,  which  I 
nignetl,  but  did  not  write. 

Into  whose  hands  was  that  furd  delivered  ?— 
Mr«  Fowke  said  to  me,  You  have  i(iven  me  this, 
I  aiisweredy  That  I  badwritten  RuMan  nedam 
upon  it. 

t.[The  ouestion  repeated.] — I  gave  it  into 
Mr.  Fowke's  baods»  alter  writing  Bussan  ae* 
dum  upon  it. 

;  fVtio  was  present  when  the  fnrd  was  deliver- 
ed by  Mr.  Fowke  to  you  to  sign  ?— 1  did  not 
mars  any  witBesses;  it  was  in  Mr.  Fowke's 
bouse  ;  a  number  of  people  were  goutg  back- 
wards and  forwards. 

In  what  room!  was  the  furd  delivered  ?-^1b 
tba  bed  chamber. 

,  At  what  time  of  the  day  was  the  fard  deli- 
Teredf  Was  it  at  the  sane  time  the  other  pa- 
lters were  delivered  P— -1  believe  about  twelve 
o'clock,  the  arsee  was  sealed,  and  the  fucd  sign- 
fd  at  the  same  time. 

Were  they  signed  m  the  same  room  P — Yes^ 

You  say  that  you  wrote  what  was  desired  of 
^Otty  and  thereby  obtained  your  liberty.  What 
3n  you  BMan  by  obtaining  your  liberty  P — I 
waa  got  into  a  place  where  J  considered  myself 
«i  subjected  to  misfortunei ;  from  which  I  was 
tRt  at  liberty. 

.  Waa  you  ever  in  danger  of  your  liieP«f-I 
was  apprehensive  of  my  reputation ;  and«  when 
he  lifted  up  the  book,  even  my  lil'e  might  have 
suffered.  [Comaul  O  Deen  gives  an  account 
of  his  signing  the  araee,  &e.]  When  Mr. 
Fowke  desireJme  to  aeal  the  paper,  i  answer- 
ed, That  I  had  made  no  such  promise  to  Maha 
iUjah,  and  that  I  had  not  given  the  arsEee  wil- 
lingly ;  that,  in  the  petition,  Maha  Il^ah  had 
written  Ghereb  Puelvar  Audaulet  Gooster»but 
that  I  did  net  know  who  could  be  addrMsed 
Audaulet  Qooster,  and  who  it  was  that  would 
iasue  orders  equal  to  such  a  title:  that  if  he 
would  carry  me  before  any  anch  man,  I  would 
aeal  the  paper  in  their  presence.  Mr.  Fowke 
waa  angry ;  and,  beiqg  impressed  with  fear,  I 
spaled  the  paper ;  and  immediately  afier  ibis 
went  out  of  the  house,  and  raised  the  clamour 
of  which  vou  have  before  heard.  I  know  oo- 
thing  i«rther; 

((Sliewing  N%  1.)  Is  this  the  paper  your 
Moonshy  wrote  P— My  Moonsby  wrote  it  at 
lllaha&jah's  bouse. 

[iame  question  respeoting  arzee  N^  3.]  My 
Moonshy  did  write  tliia  paper;  When  I  went 
t^  Maha  Ra)ah  he  asked  me»  in  a  friendly 
n^anner.  What  reason  tenspteU  you  to  complain 
to  the  governor  againat  Mr.  Fowke  P  I  anawer* 
ed,  ttua  I  waaa  frrmer;  I  did  not  oemplaio. 
l,gav«.au  aceoimi  of  what,  had  passed  from  the 
baginnyig.  Wheft  Mr.  Fowk^  asked  me  i^- 
proper  ^Mesjtiom^  ami  was  ang^  at  rosv  I 
thought  It  necessary  to  oomplaini^nod  gufm  90 


arzee.  into  the  governor's  handa.  to  la|  V^oif 
the  council.  Maha  Rajah  asked  me,  if  I  had 
a  copy  of  the  petition  in  my  possession  ?  I  an- 
swered, that  1  bad ;  and  then  %vent  home.  | 
sought  for  it,  but  was  not  able  to  fiud  it ;  m^ 
Moonshy  was  i^one  from  Calcutta.  As  1  ooufd 
not  find  it,  1  mformed  the  Rajah  of  it  Be 
then  desired  me  to  write  down  whatever  parts 
of  it  I  could  recollect;  and  that  then  Mr. 
Fowke  woukl  no  longer  shew  his  anger  to  me. 
I  then  made  my  Moonshy,  who  has  this  day 
appeared  aa  an  evidence,  write  down  the  arzee 
N.*'.  %t  and  gave  it  to  Maha  Rajah ;  who  de* 
sired  me  lo  seal  it»  I  acoordiugly  fixed  my  seal 
to  it.  Siace  that  time  I  have  heard  nothing 
more  about  this  arzee. — [Commaul  O  Deeta 
further  observes,  two  Portuguese  writers  have 
witnessed  the  arzee  N*.  S,  thongh  he  affixed 
his  seal  to  it  in  bis  own  boose. 

Mr.  Fowke,  Whethei"  you  recolleet,  that, 
when  you  delivered  the  arzee  to  the  governor, 
ttie  governor  said,  Is  all  thisitrue  Pin  answer  to 
which  you  said,  It  is  all  a  lie  P— il.  it  is  false, 

Mathew  Miranda^  a  Portogfoese  writer  to  Mr. 
Fowke,  sworn. 

When  Commaul  O  Deen  first  acknowledged 
the  arzee,  N^  1,  was  any  rdnctance  shewn  on 
his  part  P — Not  any. 

When  this  paper  was  acknowledged  by 
Commaul  O  Deen,  did  be  do  it  wiNbgly  P— 1 
Willingly. 

Did  he  appear  at  all  frightened  ?— No. 

Did  yon  see  any  thing  like  force  or  violence 
in  Mr.  Fowke's  beoavionr,  when  he  made  that 
acknowledgment  ?— No. 

Did  he  acknowledge  before  you,  that  he  had 
told  many  lies  about  Mr.  Fowke  in  a  former 
paper? — Knows  not. 

Relate,  as  well  as  you  can,  what  passed.— 
Mr.  Fowke  asked  Commaul  O  Deen,  when 
the  papers  shall  be  produced  in  council,  and 
thev  suall  demand  the  partichlars,  whose  name 
will  you  make  use  of  P  He  said^  ibe  ^feoeiwl's. 
Mr.  Fowke  asked  him  over  again.  Did  I  me»* 
tion  the  general's  name,  or  even  my  own  iisme« 
or  demand  such  a  paper  from  you  ?  To  wbicl^ 
he«nswered.  No.  Mr.  Fowke  then  said^  Why 
will  you  make  use  of  sMch  names  2  T*  which 
he  anawerad,  Whose  nam#sb»n  ^  mention  P 
Then  Akerroannu  asked  Corosul  O  Deen,  Who 
ref  ouced  this  jpaper  from  you  P  Did  ywn  |p«e  it 
of  yens  own  tsee  will,  or  did  any  body  inaiaton 
your  giving  iip  He  said,  I  gace  it  of  my  own 
free  will.  Then  he  aaid,  I  went  t0  ttadm 
Churn,  am)  told  him  that  I  have  done  n  gv«at 
fauk  on  Mr.  Fowke.  Bade  ChMrnaskad  Imb*. 
What  fault  he  had  committed  P  He  thm  aaid. 
He  had  given  him  the  pmrtlenhyRSy  which  he 
had  b'raMght  in  wcitingt  ia  that  aczeei  wsd  that 
he  shttwed  it  to  Hada  Chum,  who  had  hid  hiaa 
shew  it  to  Nundoeooiar  ;  and  the  Baiah  bid 
him  carry  it  to  Mr.  Fowke.  Mr*  Fowki^tlica 
asked  Cemanl  Q  Dana,  WMb^  this 


was  all  true?  Whan  he  aaid,  it  ^faa  all  iriH^ 
httt<meli0&  and  s»d,uthnilinQmeiW  thp 
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lattH  'of  MoMtby  Sadder  O  Deeo :  mmI  tlie 
depooeot  leA  the  room,  and  bim  io  it. 

Did  you  hear  Coniaul  O  Deen  ask  for  the 
|iaper  back  ?^I  was  writing  at  my  desk,  and  i 
did  bear  him  ask  tbe  papers  back,  and  ask 
what  be  shoaid  write ;  and  Mr.  Fowke  told 
him,  he  should  not  bare  tbe  paper  back,  nor 
write  any  thing  in  his  boose. 

Did  Commaul  O  Deeo  bring  tbe  arsees, 
which  you  witnessed,  along  with  him  to  Mr. 
Fowke'sf— I  do  not  know. 

Did  Mr.  Fowke,  in  your  hearing,  ask  any 
qqestions  about  presents  f — No. 

Was  Mr.  Fowke  present  when  you  signed 
your  name  to  the  arzee?--I  signed  it  in  the 
▼eranda.  Mr.  Fowke  was  in  his  own  room  : 
both  the  arsees  were  sealed  in  presence  of  Mr. 
Francis  Fowke,  and  not  of  Mr.  Joseph  Fowke. 
After  they  wese  sealed,  they  were  carried  into 
tbe  room  to  Mr.  Joseph  Fowke.  They  were 
both  sealed  at  the  ssme  time.  They  were 
sealed  before  the  ronr ersalion.  / 

Rid  Cooiaul  O  Deen  Cawn  seen  Mr.  Fowke 
before  the  seals  were  put?—- 1  ilo  not  know :  I 
was  not  present  at  all  times  when  Mr.  Fowke 
nod  Comaol  0*Deeo  were  together. 

Can  vou  take  it  upon  yourself  to  say  that 
CoBMMil  O  Deen  bad  been  with  Mr.  Fowke 
that  day,  before  the  aeals  wese  put  to  the 
arzsce?— 1  cannot.  i 

What  time  of  the  day  were  they  sealed  ?-^ 
About  noon. 

What  time  did  you  see  Comaol  O  Deen  first 
that  day  ?— 'About  ten  or  eleren^  in  the  tc- 
randa. 

Did  yon  see  him  write  on  any  other  paper  ? 
^1  did  not. 

Timothy  Pareira^  a  Portuguese  writer  to  Mr.^ 
Fowke,  sworn. 

Is  this  your  signature  to  the  arzee,  N^.  1 P— 
Yes. 

Did  you  hear  Comaul  O  Deen  say  it  was  his 
seal  ?— I  saw J)im  seal  it. 

Ja  that  your  signature  to  N"".  9  ?— Yes. 

Did  you  hear  Comaul  ODeeo  acknowied|j[e 
the  signature  as  his  own  ?-^l  saw  him  seal  it, 
and  .'heard  him  acknowledge  it. 
'  Waa  the  ink  put  on  the  seal  before  he  put  it 
•n  both  papers  ^-Tbe  seal  was  dipt  in  tbe  ink 
before  it  was  put  to  tbe  papers. 
.  Do  you  know  if  Mr.  Fowke  did  or  did  not 
•sk  Comaul  O  Deen  any  questions  relating  to 
]^rce«ntar—l  do  not  know :  not  in  my  presence. 

What  time  did  Comaul  O  Deen  come  to  |he 
boose  ?—'•  About  ten  or  eleven. 
•  In  what  rffom  waa  tbe  seal  put  to  those  pa- 
pers?— In  Mr.  Francis  Fowke^aroom. 

Are  you  sure  it  was  not  pot  to  it  ia  the 
▼eranda  ?— No,  it  was  not  put  in  the  ? eranda. 

Does  Mr.  Francis  Fowke's  room  open  to  the 
veranda  P—  No,  you  go  through,  the  ball  to  Mr. 
Fraocia  Fowke's  room. 

'  Where  was  Mr.  Fuwke  when  the  seals  were 
pulp— In  hiaown  room. 
.  Do  you  know  if  Comaol  O  JPean  bad  been 
VOL.  XX. 
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with  Mr.  Fowke  before  tbe  seals  were  patP— I 
do  not  recoiled. 

Dkl  Comaul  O  Deen  make  any  and  what 
aoiseP— He  was  begging  and  praying;  hot  I 
do  not  know  for  wbat.  He  came  out  to  the 
▼eranda,  and  desired  Mr.  Fowke  younger  to 
intercede  with  his  father;  hut  I  do  not  know 
for  what. 

Did  you  at  any  time  see  Mr.  Fowke  lift  up  a 
book,  offering  to  strike  Comaul  O  Deen  ?— I 
did  not ;  but  I  heard  Mr.  Fowke  bid  him  go 
out  of  bis  presence.  [Malthew  Miranda  bei^ 
asked  tbe  same  questions,  makes  the  same 
answers.] 

a,  to  C.  0  Deen.  Are  these  tbe  two  writers, 
who  you  allegeil  were  put  over  you,  when  jroii 
signed  the  araee? — A.  Pareira  was  one  of  tha 
writers  |  the  other  passed  and  repassed ;  and 
sometimes  another  came  in  his  place.  While 
I  was  in  conversation  with  Mr.  Fowke,  soma 
Bengalees  likewise  sometimes  came.  They 
were  both  at  first  present 

Akermannu^  Servant  to  Mr.  Fowke,  sworn. 

Akermannu,  Mr.  Pnwke  said  to  me,  and  to 
another  writer  named  Miranda,  Listen  to  what 
passes  betwixt  me  and  Comaul  O  Deen.  Mr. 
Fowke  asked  Comaul  O  Deen,  When  you  carry; 
those  papers  to  council,  and  shall  be  asked  about 
them,  what  will  you  aay,  and  whose  name  will 
yon  make  use  of  ?  He  answereil.  That  he 
would  make  use  of  tbe  generaPs  name.  Mr* 
Fowke  then  said,  Why  will  you  make  use  of 
the generars  name?  Did  the  general  aak  ]foa 
any  thing  himself,  or  did  I  ask  you  any  thii^ 
in  the  general's  name  ?  Comaul  O  Deien  an^ 
swered.  No.  Mr.  Fowke  then  said,  Whv  do 
you  use  the  general's  name  ?  He  said,  Whosa 
name  shall  I  use  ?  Mr.  Fowke  said.  Make  usa 
of  those  persona'  names  who  make  inquiriea 
from  you  about  this  business.  1  then  asked 
Comaul  O  Deen,  if  he  had  himael<^  of  his  owik 
free  wUl,  written  these  papers  ?  or  if  he  had 
been  obliged  to  write  them  ?  Comaul  O  Deen  . 
said  to  me,  1  went  one  day  to  Baboo.  Rad% 
Churn,  and  desired  bim  to  make  me  acquainted 
with  Mr.  Fowke,  as  1  had  said  aomethinpr  of 
him  bad;  ftada  Churn  said,  What  bad  things^ 
have  you  said  of  him  ?  On  which  I  informed 
Rada  Churn  of  every  thing  concerning  it;  and 
said,  I  have  brought  tbe  foul  And  of  these  pai^ 
ticniars :  Rada  Chum  said,  Shew  it  to  RiUha 
Rigah.  Mr.  Fowke  asked  Comaul  O  Deeo, 
If  what  he  had  written  was  true  or  ftJse  ?  Co^ 
maul  O  Deen  answered,  It  is  all  true ;  thera 
was  one  fklsehood.  Mr.  Fowke  asked.  What 
is  it  ?  Comaol  O  Deen  answered,  TItere  ara 
some  bad  circumstances  relating  to  Sudder  O 
Deen,  which  I  have  concealed.  Mr.  Fowka 
said,  There  is  cot  one  lye;  you  have  only  lei 
one  man  escape. 

Were  you  m  Mr.  Fowke's  bed«bamber  with 
Comaul  0  Deen  ?— Y^. 

Didyon  see  Mr.  to^e  lift  op  the  b6ok  to 
strike  Comaul  O  Deent-^No. 

Were  you  in  the  room  all  the  tima  with  Qon 
4A 
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maul  O  Deen  f —Comau!  O  Deen  tvai  in  Mr. 
Francis  Fowke's  room.  When  Mr.  Fon^ce 
^alteii  me  into  hf^,  either  Mr.  Fowke  or  Rada 
Choiti  desired  that  C^maul  O  Deen  mifrht  be 
called :  I  called  htm,  and  carried  him  into  Mr. 
Fowfce'a  room  tviih  me. 

From  that  time,  did  yon  continue  in  the  room 
till  Comaul  O  Deen  went  away  ?— I  i^s  aH 
the  time  present,  and  not  absent  a  moment. 
■  Was  Miranda  all  the  time  in  the  room  witb 
yoa  ?— He  was.  He  went  oot  for  a  moment, 
to  shut  the  door.  ' 

Was  Pareira  in  the  room  all  the  time?— He 
was  not  in  the  room  :  he  was  waitings  in  the 
Teranda, 

«;.,  VVbU^  yoQ  wer^  in  tb£^  room,  did  Mr.  Fowke 
%fm  any  vfordsur  actions  that  mi(^ht  tend  to  io- 
^midate  Comaul  O  Deen?— No. 
.  VVfaether  you  are  sure  that  Comaul  O  Deen 
was  not  in  tjoe  room,  before  he  went  into  Mr. 
{"rancis  t'owke^s  room  ?— We  were  in  the  re- 
nnda  before.  He  had  been  in  Mr.  Fow^e's 
room  before  that. 

.How  long  bad  be  been  in  Mr.  Fowke's 
room  ? — t  do  not  know.  I  know  that  he  was 
Fd  Mr.  FhwkW'srootft. 

Was  it  about  a  jgfurry  ?— I  do  not  know. 

Do  you  recollect  if  there  was  any  pen  and 
i6k  in  Mr.  Fowke's  room  ?— Idid  oot  see  any. 

•  D>id  you  hear  Comaul  O  Deen  cry,  or  mate 
•nV  noise?— No. 

•  1)0  you  recollect  Comaal  O  Deen's  jfohig 
oot't»f  the  bouse  ?— It  was  past  one  o'clock. 

'  •Ditd  y6u  See  him  g^  out?— 1  did 

'  Did  C6maiilO  Deen  go  out  of  the  honse  iro- 

ioediately  after  gorng  outf  of  Mr.    FoWke's 

room  f— No,  he  went  out  of  the  room,  and  re- 

tesined  some  time  in  the  reranda. 

'  Did  he  return  agfain  fnto  the  ronm?— He 

irefat  into  Mr.  FowkeV  room ;  hot  not  in  thtf 

^om  of  Mr.  Fowke  senior.  '   ' 

'  'Diirini^  the  time  he  was  in  the  feranda,  did 

!c  eiepress  any  tng^M  of  discontent  ?— ^He  wai! 
ispleased,  and  requested  the  papers  tni^bt  not 
be  sent' Into  council  that  day,  but  deferred  td 
Ibeneift. 

'  Did  be  desire  ib  hare  the  papers  back  a|2rain  ? 
*-He  did  not  demand  theof ;  but  said  that  be 
irdiild  write  them  better'for  next  day. 

Did  he  brake  any  outcry  when  he  went  into 
Ibe  street  ?—N6. 

•  Was  Shunisherbeg  in  Mr.'Fowke*8  honse 
#ben  Co'mdilil  O  Deen  went  away  ?~.f  knoW 
BO  one  df  the  name  of  Sfaumdherbeg.  If  I  see 
the  person  alluded  to«  I  shall  be  able  to  answel*.' 

Name  all  the  persons  idio,  were  present  at 
the  tfme. — I  do  not  remember. 

Were  tbere  many  i>eople  tbere  ?— ^o^ 

Hcrrataut  VHa,  Moonsby  to  Mr.  Francis 
^  Fowke,  sworn. 

Whfltker  yoa  remember  Comaul  O  Deen's 
froiojB^  away  from  Mr.  Fowke'a  house  on  the 
0th  Bepaae? — I  do  not  reirfember-it. 

Do  yon  remember  Comaul  O  Deen's  asking 
tokftfc  any  thiogciatofed  to  \Am,  aiul  what  be 
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Yes,  he  did  aak  fbr  sooMlhiog  back  ; 

id  said;  I  will  gi«e  it  in  writing  afterwards. 

[The  qoestionr  repeated.]  He  did  not  aek  to 
take  it  back ;  but  .said,  if  it  was  returned  to 
bim,  be  woiild  alter  it. 

Did  he  say  any  thing  aboqt  fidaity? — ^He 
did  not  say  ther^<was  any  thing  false :  he  aaid. 
There  is  something  wrong  in  it;  give  it  me, 
and  i  will  alter  it. 

Old  he  eomplain  Ihal  he  was  forced  to  write 
it? — When  Mr.  Fowke  began  to  fold  up  the 
h^er,  be  began  f6  cry  out  that  force  liad  bten 
used. 

[QaesliaQ  repeated.]  He  did  cry  out  that 
foree  was  used, -aUhottgk  it  bad  been  alteatetf 
by  two  witnesses.' 

■  How  do  yen  know  that  the  paper  he  called 
for  waa  the  saihe  attested  by  two  witnesses  ?— 
He  did  nut  demand  that  paper  wbreb  was  at- 
tested by  the  wimessesJ 

What  paper  was  it  be  demanded  P— That 
paper  which  was  not  seated  in  my  presence, 
biA  which  hebrongfai  frem  home  :  it  baa  the 
word  *Ik8ha!id'4ipobit. 

Did  not  yo«  ask  the  Meaning  of  some  words 
and  expressions  in  the  arzee  tlstf  baa  the  wor4 
<  Isshaad  **■  iipon  it  t-^\  did  not. 

Did  yoa  copy  oot  the  contents  ef  the  arsee, 
N^  1 ;  and  .do  you  not  know  the  (Donteots  of  it  P 
—1  did ;  I  know  the  subject  and  contents  of 
the  arzee:  I  learnt  it  fii^t  from  the  moutb  of 
Comaul  O  Deen,  and  afterwards  made  myself 
acquainted  with  it  hj  reading  tlie  arsee,  where 
I  found' some  Nttle  difiereoce  from  the  infhr- 
mation  I  had  received  from  him. 

Dp  you  iieni^mberany  tlitnif  of  a  contersa- 
tion  between  Comaul  O  Deen  and  Mr.  F»wke's 
Moonshv,  Mahmud  Mashruff ?— Ya(.  Moon- 
sky  1Habcaiid>  Mosbruff;  upon  seeipg  Qemaut 
O  Deen,  expressed  some  anger  against  him,  for 
having,  as  be  said,  once  before  made  him  give 
oath  ;  and  asked  Comaul  O  Deen,  if  he  caine 
to  the  house  with  the  intention  of  doing  the  like 
again?  Comaul  O  D<^n  answered,  1  dM  hot 
occasion  you  to  swear  by' my  own  pleasure :  f 
wrote  out  en  arzeis  tor  the  preservation  of  my 
own  character  (  if  1  had  not  wntted  it,  nay  fe- 
potation  would  have  sbflered. 

Huw  many  petitbbs  do  you  know  of  Co- 
maul O  Deen*s '  signing  ?— He  pnt  hie  ml 
to  one  arze^  jn  my  prtsenoe :  other  four  whieb 


I  have  seen  in  the  bands  of  my  master,  tlioo^ 
I  kndjw  not 'from  What  particular  penonshe 
got  them;  were  under  bis  seal: 

Was  elthct  ef  these  two  ijetitfons,  N^  1  aa^ 
9,  the  ariees  be  scaled  in  your  presence ?— 
Yes,  this  was,  NM. 

Where  was  this  N*"  3  sealed  ?-.In  Mr.  Fran- 
ois  Fowke*s  roetn,  before  me. 

furthfif  Troceedin^g. 

What  Mr.  Fowke  said  in  his  Defence  was 
not  minuted.  He  afftrfned  that  the  sirzee  ca«e 
into  his  bands  (whether  brought  by  Contaul  O 
Dedo  or  not  hie  could  not  remember)  r^jr 
sealed.  That  Comaul  O  Deen  acknowledged  if 
in  die  preiettceol^tketwo#itnsssea|  wbaattatt" 
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cd  itf  with  ,ef  ery  ^xpfession  that  could  mark  it 
be  bU  own?o/uDUr^  and  cheerful  act;  that, 
•fler  Coreaul  O.Deeo  had  quiUed  the  chamber, 
ke  returned,  forcing  bis  way  into  Mr.  Fonrke'a 
presence,  declared  bis  unwillingness  to  have 
that  arzee  presented  to  the  council ;  iotreated 
and  implored  Mr.  Fowke  to  give  it  back  to  bim» 
fell  'at  bis  feet,  and  embraced  bis  legs  with 
■nch  yiolence  as  to  give  biro  pain.  That,  pro- 
voked with  this,  Mr,  Fowke  did  lifl  up  a  book^ 
which  was  a  volume  of  Cburchiirs  Voyages, 
and  with  difficulty  restrained  himself  from 
atriking  him  with  it..  That  every  syllable  of 
the  furd,  or  paper  of  bribes,  was  false ;  and 
that  be  never  »aw  or  beard  of  such  a  paper. 
Mr.  BarwelT  in  reply  said  something  upoQ 
the  subject  of  this  part  of  the  acausation ;  on 
which  Mr.  Fowke,  addressing  himself  in  a 
▼erv  earnest  and  pointed  mannprto  him,  said, 
Will  you,  Sir,  declare  upon  your  honour,  or 
your  oath,  that  you  never  received  that  money  'i 
(meaning  the  45,000  rupees  said  to  have  been 
mentioned  in  the  furd  aa  received  by  Mr.  Bar- 
well.)  Mr.  Harwell  replied,  «'  that  he  did 
deny  it  opon  his  honour  and  oath.''  Thetv, 
said  Mr.  Fowke,  *•  I  must  acquit  you."  The 
rest  of  bis  defence  consists  in  protestations  of 
bis  own  innocence ;  and  declarations,  that, 
wbjle  be  lived,  be  would  ever  use  his  utmost 
endeavours  to  detect  and  prevent  oppression, 
whatever  might  be  the  rank  or  power  of  the 
oppressor;  ip  invectives  against  the  charac- 
ter of  ComaulODeen,  and  appeals  to  the  in- 
tegrity of  bis  own,  with  much  and  violent  de- 
clamation. 

The  Eiami nation  being  closed,  the  Judges 
required  of  the  persons  affected  by  the  sup- 
posed Conspiracy,  to  declare  whether  they 
i^ould  prosecute  the  authors  of  it  at  the  next 
session  of  Oyer  and  Terminer ;  and  the  morn- 
ing of  the  33d  was  appointed  to  receive  this 
determination. 

Mr.  Harwell,  Mr.  Vansittart,  and  3Ir.  Hast- 
ings, attending  at  the  time  appointed,  declared 
tbeir  intention  to  prosecute  Joseph  Fowke, 
Maha  Rajah  Nundocomar,  and  Rada  Churn. 
Mr.  Vansittart  and  Mr.  Hastings  required  bail 
should  be  given,  and  bound  themselves  by  a 
recognizance  to  prosecute  ^  Mesnieurs  Lacam 
and  Farrer  were  sureties  for  Mr.  Fowke;  col. 
Thornton  and  captain  Webber  for  Nundocomar 
and  Rada  Churn. 

^  Sir  John  Doyly  was  employed  as  interpreter 
in  the  first  examination  of  Comaul  O  Deen 
Cawo^  before  the  Chief  Justice  and  the  Judj^es, 
on  the  19th  ;  fearful  of  not  possessing  suffi- 
cient resolution  in  the  presruce  of  many  people, 
be  desired  that  some  other  person  might  assist 
him  in  this  office  on  the  next  day  :  and  Mr. 
Elliott  was  accordingly  desired  to  attend  with 
him,  which  hf  did,  and  was,  in  effect,  the  only 
interpreter  on  the  20(h. 

Tbe  Dart  which  sir  John  Doyley  had  chosen 
ID  this  business  drew  on  bioi  the  severe  displea- 
sure of  the  board,,  that  is'  to  st^,  of  general 
Clavering,  colonel  Mooson,  and  Mr.  Francia, 
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If  bo  had  been  assembled  as  usual,,  this  beinir 
tbeur  day,  to  a  board  of  iospectioti,  and  fonn^^ 
themselves  into  a  council  for  ihe.geoeral  ^e-> 
partment ;  they  censured  him  fo^  neglect  of 
duty,  in  terms  which  directly  imply  a  censure 
for  having  obeyed  the  orders  of  tiie  governor 
general^  and  threatened  biro  with  dismission 
from  bia  employ  meqt  on  the  next  instance  of 
tbe  like  neglect. 

N*"  i  and  3  are  extracts  of  the  consultations  of 
the  20th  and  21th  instant,  containing  the  exa? 
mination  of  sir  John  Doyley,  and  other  mi- 
iMites,.  which  respect  tbe  affair  in  questioou 
These  ^re  in  themselves  of  no  moment ;  but 
they  mark  the  temper  of  tbe  majority,  and  tha 
interest  which  tbey  took  in  th^  prosecution. 

But  of  this  tbey  afforded  a  more  conspicuoua 
proof  on  tbe  evenmg  of  the  21st,  which  was  th^ 
day  following  the  meeting  of  the  judges,  ge- 
neral Ctavenng,  colonel  Monson,  and  Mr. 
Francis,  accompanied  by  thife  elder  Mr.  Fowke 
and  others,  whose  names  are  not  sufficiently 
ascertained,  went  to  the  house  of  Maha  Rajah 
Nundocomar,  and,  as  it  is  said,  gave  him  pubf 
lie  encouragement  and  assiurances  of  protec-- 
tion.  .      .  • 

Tbis  visit  is  tnentioned  without  evidenc^  or 
vouchers,  as  a  circumstance  of  such  notoriety, 
that  it  requires  neither;  for  the  substance  of 
the  conversation  cornea  only  report.  Such  an 
bonour  paid  to  such  a  man,  and  on  such  an  oc- 
casion, by  the  actual  rulers  of  tbe  state,  too 
plainly  indicates  tbeir  participation  in  the  mysr 
terious  intrigues  which  have  been  long  oarried 
on  in  the  offices  of  Fowke  and  Nundocomar. 
The  nature  of  the  intrigues,  apd  the  legality  of 
them,  will  be  best  understood  by  the  future 
event  of  the  trial,  at  the  approaching  assizes. 

On  the  25th  instant,  Mr.  Fowke  addressed  a 
letter  to  the  Board  of  Revenue,  in  which  he  iiv- 
closed  three  ara^ees  of  Comaul  O  ,Deen  Cawn : 
these  appear  to  be  the  same  which  were  first 
presented  by  Comaul  O  Deen  against  Ginga 
Govin  Sing  and  Mr.  Archdekin,  and  to  which 
frequent  allusion  is  mi|de  in. the  depositions.  N** 
4  is  a  copy  of  Mr.  Fowke>  Letter,  and  N°  ^ 
translations  which  have  been  made  of  the  three 
arzees. 

<•  To  the  Hon.  tVarren  Hastings,  esq.  Gover- 
.  nor  General,  See.  Council  ol  Revenue. 
*<  Honourable  Sir  and  Sirs;  po  .the  13th 
of  Deceml>er  last,  Comaul  O  Deen  Ally  Cawa 
delivered  to  your  board. a  pap^ir  containing 
many  falsjiies  injuriocu|,to  my  reputatioor; 
which  I  refuted  upon  my  oath,,  aud  the  oaAba 
of  two  other  pe^'soos..  He  has  now  put  another 
paper  into  my  hands,  which  1  take,  the  liberty 
of  inclosing  to  you  for  my  further  justification. 
In  this  paper  it  is  pretend^,  that  the  gover- 
nor general;  was  active  beyond  tlie  limits  of 
justice  to  tbrward  a  cbarge  ten<)ing  to  my  disho- 
nour. J  r  it  contains  a  calumny,  I  shall  rejoice 
to  bear  that  t)ie  author  has  a  brand  of  inlamy 
set  upon  him,  ^A  a  public  warning  to  all  calum- 
niators ^od  detractprs.  Hut,  whatever  may  be 
tbe  issue  of  tbe  ioqulry,  it  .is  iefideat  tbaj^  tlie 
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(oTeraor  goiertl  oooe  tboagfat  Comtnl  O 
DeeD  AII5  Gawd  a  pemoD  wbOM  tetttmon  j  was 
not  to  be  rejected  when  against  roe ;  and 
tberefbre  I  bope  I  may  be  indolged  to  a  maest, 
tbat  tbe  recantatioo  of  Comaol  Ally  O  Deen 
may  ha?e  a  plaoe  on  the  records  as  well  as  bis 
former  accosatioD.  Consdoos  of  tbe  respect  I 
owe  to  goverament,  1  caunot  meotioo  the  go- 
▼emor  general's  name  witboat  pain,  tbougb 
essentiafly  necessary  to  my  own  particolar  jus- 
tification. 

**  I  bare  fbrtber  tbe  bonoor  to  inclose  a  paper 
Wbicb  Comaol  Ally  O  Deen  Cawn  declares  to 
ha? e  been  tbe  first  account  wbicb  be  wrote  witb 
bis  own  free  will. 

**  I  am,  witb  tbe  greatest  submissioD,  bon* 
curable  Sir  and  Sirs,  your  ?ery  obedient  and 
iaitbfnl  ser?ant,  Joseph  Fowke." 

Calcutta,  April  18, 1775. 

Drantlatian  of  the  accompanying  Paper ^ 
N^  1. 

**  I  am  desired  to  give  an  account  of  what 
conversation  passed  between  me  and  Mr. 
Fowke :  1  do  nere  declare,  upon  tbe  laitb  of 
my  religioD^Hbe  (rutb  of  tbis  transaction  ;  ?iz. 

'*  Banssser  Ghose  preferted  a  eomplaiot 
against  me,  on  account  of  salt  of  his  Tecka 
Cotlaries  ;  and  the  cause  was  referred  for  exa- 
mination to  Mr.  Fowke.  AAer  Mr.  Fowke, 
ha?iog  beard  both  parties,  had  dismissed  us,  I 
^ent  in  tbe  efening  to  Moonsby  Sudder 
O  Deen,  Mr.  Graham's  Moonsby,  and  related 
to  hita  the  conversation  that  had  passed  at  Mr. 
Fowke's.    Sudder  0  Deen,  '  1  comprehend 

*  the  affair :  it  is  proper  you  should  relate  this 

*  to  Guoga  Covin  Sin^,  llewan  of  the  Calcutta 
'  Committee.'    I  replied,  *  what  is  tbe  good  of 

*  relating  tbis  to  the  Dewan  ?  do  you  yourself 
<  relate  to  tbe  Dewan   whatever  you  think 

*  proper,  but  pay  attention  to  my  advantage 

*  and  interest :  my  affairs  wear  a  very  severe 

*  aspect  with  respect  to  administration,  and  1 
«  am  in  great  difficulties.'  On  the  igth  Pag- 
Iioon,  I  went  to  Dewan  Govin  Sbg,  and  re- 
lated the  conversation  to  him ;  to  which  be 
made  no  reply,  but  went  to  tbe  Durbar.  On 
tbe  SOtb  Paghoon,  at  19  o'clock,  Moonsby 
Sadder  O  Deen  sent  for  me,  and  told  me,  that 
the  interrogations  put  to  me  by  Mr.  Fowke, 
and  my  answer  upon  tbe  subject  of  the  Tecka 
Collanes  of  salt,  had  been  related  to  Mr.  Gra- 
ham by  Dewan  Govin  Sing;  that  Mr.  Gra- 
ham, without  making  any  reply,  bad  |^ooe  to 
'the  governor,  and  related  tbe  whole  circum- 
atance  to  him ;  and,  returning  to  bis  own  bouse, 
bad  direeled  him  (Sadder  O  Deen)  to  send  for 
me,  and  tell  me  to  write  a  petition  upon  this 
aolgeet,  and  deliver  it  to  tbe  governor.  In 
conformity  to  what  Sudder  O  Deen  had  said,  I 
drew  out  a  petitkm,  and  shewed  it  to  him :  hav- 
ing perused  it,  he  told  me  to  shew  it  to  Gunga 
Govin  Sing,  and  make  whatever  deductions 
and  additions  be  should  direct  me ;  and  added, 

*  what  1  now  tell  yotf,  is  by  the  direction  of 
«  Mr.  John  Graham.'  I  'shewed  the  petition 
to  Gavin  l%Dg;  who  tofdne  to  write  it  in  this 


manner :  that  Mr.  Fowke,  in  the  hnrineas  of 
the  Tecka  Collanes,  had  asked  roe  how  much 
I  bad  given  as  douceurs  to  the  English  gen- 
tlemen, and  how  mnch  to  tbe  natives  in  power, 
tbreatenmg  me  with  severe  punishment  if  I 
did  not  declare:  I  replied,  •  that  Mr.  Fowke 

*  did  not  say  so  to  me ;  snd  if  there  should  be 

*  any  suspicion  of  folsbood  in  the  jietition,  my 
'  oath  would  be  required :'  Gunga  Govin  an- 
swered, <  Go  you  to  Moonsby  Sudder  O  Deen, 

*  and  ask  his  advice,  and  1  wiil  folluw  you.' 
IVhilst  I  was  relating  this  conversation  to 
Sadder  O  Deen  at  his  house,  Gunga  Govio 
came  in :  after  some  conversation  betwixt  them, 
they  told  me,  that  1  should  not  have  to  swear; 
and  that  I  need  be  under  no  spprehenaions  on 
that  account :  having  no  resource,  I  complied 
with  the  Moonshy*s  and  Dewan's  desire,  went 
home  and  wrote  the  petition,  which  1  kept  by 
me:  on  the  36th  Paghoon,  Gunga  Govin  Sing 
said  to  me,  '  You  have  not  yet  delivered  tbe 

*  petition,  and  Mr.  Graham  is  very  angry  about 
'  It ;  you  ought  to  go  immediately  to  the  go- 
'  vernor,  deliver  your  petition,  and  wait  upon 

<  Mr.  Graham  to-morrow,  with  the  account 
'  of  your  having  done  so,  and  I  will  be  at  Mr. 

*  Graham's  bouse  at  that  time  too.''  I  went 
immediately  to  the  governor,  and  presented 
the  petition  I  had  prepared.  When  the  go- 
vernor had  read  it,  he  said  to  me,  <  You  have 

*  written  this  account  in  a  different  manner 

*  from  what  Mr.  Graham  related  it  to  me  ;^ 
1  answered,  *  that  I  had  not  mentioned  any 

*  thing  of  it  to  Mr.  Graham :'  the  governor 
replied,  <  Mr.  Graham  informed  me,  tbat  Mr. 

<  Fowke  told   you  to  declare  what  you  pre- 

*  sented  to  the  gentlemen,  and  what  to  the 

*  Mutsucldies ;  and  that,  if  you  did  not,  yoo 

*  should  be  well  pnnishetl:'  From  the  fear 
that  Mr.  Graham's  honour  might  suffer ;  I 
answered,  ■  that  I  would  correct  the  petition 

*  to  the  manner  in  which  Mr.  Graham  had 

*  related  to  his  honour,  snd  bring  it  ihe  day 

*  following.     The   governor  jt*pTied,    *  Yoa 

*  must  not  put  it  off  till  to-morrow,  write  your 

*  petition  immediately  in  this  pisce.'    1  said, 

*  that  I  had  not  my  Moonsby  with  nie;'  tbe 
governor  answered,  '  My  Moonsby  is  at  band, 

*  dictate  to  him,  and  let  him  write  what  Mr. 

*  Graham  jsaid.'  I  was  thus  constrained  to 
indite  this  petition  to  the  governor's  Moonsby ,. 
which  I  delivered,  when  finished,  to  the  go- 
vernor ;  but  I  obtained  no  copy  of  it.  I  then 
declared  to  him,  that  a  false  oath  would  ex- 
tinguish tbe  lig^t  of  mjr  religion :  if  there 
should  be  any  interrogations  made  to  me  re- 
specting the  petition,  I  could  not  take  an  oath 
to  it:  after  hearing  this,  he  dismissed  me.  I 
went  on  the  27th  Psghoon  to  Uoosbear  Jung 
(Mr.  Vansittart) ;  gave  him  the  account  of  the 
petition  I  had  delivered  to  the  governor,  con- 
cerning the  conversation  at  Mr.  Fowke's,  and 
told  him,  that,  if  I  were  to  he  simpW  intentH 
gated  upon  it,  it  was  very  well ;  ir  my  oath 
should  be  required,  that  I  woold  not  give  iu 
I  likewise  said  the  same  to  Maha  Ra|&  Roy 
BaUob.    I  have»  in  this  addnas^  rsMed  tbtt 
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V  troth  of  tbii  tnimctioD:  aod  God's  pleatore 
be  done  with  respect  to  the  determiiiatioo  of 
the  bonoarable  gorenior  and  eooncil  upon  it. 
I  bare  do  other  support  hot  God  and  his  Pro- 
phet, and  the  gentlemeii  of  the  coancil ;  from 
the  oooimeDcemeiit  of  Mahawbut  Jung's  time 
to  the  present,  1  bare  acted  uprighUy,  and 
hare  net er  before  any  of  the  successire  rulers 
of  this  country  uttered  an  untrue  or  unbe- 
coming word.  I  Im?«  here  related  the  tnith, 
and  shall  intrude  no  further." 

J^afuUtion  tf  f^kt  accompanying  Paper^ 
NMI. 

**  Banasscr  Ghose  Yar  Itfamodar,  by  means 
of  LatU  Ajail  Rov,  of  certain  Tecka  Collaries, 
preferred  a  compmint  against  me  for  five  thou- 
sand mannds  of  salt ;  in  consequence  of  which, 
the  general  sent  for  me,  and  th^n  referred  me 
and  Banaaser  Ghose  to  Mr.  Fowke,  that  the 
gentleman  might  inquire  into  the  cause.  In 
the  course  of  the  discussion,  Banassar  Ghose 
aaid,  'This  man  has  given  laive  ]>resent8,  and 

*  by  this  means  obtained  the  business  of  the 
« Tecka  Collaries :'  Mr.  Fowke  said  to  me,  *  if 

'  *  those  be  true,  and  you  have  ^iven  any  thing 

*  to  anv  Muisuddie,  declare  it :'  1  answered, 
^  that  Banasser  Ghoae  had  declared  what  was 

*  false ;  and  that  I  had  not  made  any  presents.' 
Mr.  Fowke  afterwards  took  down,  in  writing, 
the  representations  of  both  parties ;  and  then 
said,  *  I  perfectly  comprehend  this  cause,  and 
'  shall  relate  it  to  the  general^  who  will  decide 

*  upon  it.' " 

**  To  the  Honourable  Warren  Hastings, 
Esq. ;  Governor  General,  &c.  Conoctl 
ofRevt 


•« Honourable  Sir,  and  Sirs;  I  take  the 
liberty  of  inclosing  three  petitions,  which  were 
put  in  the  hands  of  mjjr  son  Francis  some  time 
since,  to  translate,  with  intention  that  they 
sbould  be  afterwards  laid  before  your  board. 
Comaol  Alii  Cawn  will  determine,  whether  he 
chuses  to  proceed  on  these  petitions  or  not:  he 
has  never  countermanded  hu  former  order ; 
but,  as  he  may  not  scruple  to  say  talsely  that  jf 
act  without  his  privity  and  consent,  1  beg  leave 
to  inform  you,  my  sole  intention  in  laying  these 
papera  before  you  is,  that  they  may  be  safely 
deposited  in  your  hands,  in  case  it  should  be 
thought  necessary  hereafter  to  refer  to  them, 
on  a  charge  of  conspiracy  exhibited  against 
me  by  Comaul  Alii  Cawn,  for  which  1  am 
bound  to  hold  up  my  hand  at  the  bar  at  tlie 
next,  sessions  of  oyer  and  terminer  and  gaol 
delivery;  the  hobourable  Warren  Hastings, 
governor  funeral,  and  George  Vtnsittart 
esquires,  being  my  prosecutors:  besides  these 
gentlemen,  1  was  charged  with  a  conspiracy 
against  Richard  Harwell,  esq.  the  Rajab 
Bullab,  and  Baboo  Kisben  Knnt,  as  will  ap- 
|iear  in  the  summons  issued  by  the  chief  jus- 
tice, and  justices  of  the  Supreme  Court  of  Jn- 
dk»ture,dated  the  t9th  day  of  April  1775.  At. 
tho  dosi  of  the  evidence,  on  the  «ath  of  Com- 


manl  Alii  Cann,  Richard  Barwell,  esq.  waved 
his  demand  for  a  bail ;  but  said,  he  should  pro* 
secute,  or  not,  as  future  circumstances  might 
appear.  The  Rajah  Bultub  and  Baboo  Kishen 
Kont,  as  I  understand,  withdrew  their  prose- 
cution entirely :  being  now  to  rise  or  fall  by 
the  laws  of  ray  country,  I  shall  say  nothing 
at  this  time,  to  influence  any  man  either  to  my 
condemuation  or  acquittal,  leaving  truth  to  find 
its  way. 

'*  1  am,  with  the  most  perfect  submission, 
honourable  Sir,  and  Sirs,  your  very  obedient 
and  faithful  servant,  Joseph  Fowkb." 

"  Fort  William,  25M  April,  1775." 

Tramlation  of  three  Arzees,  incloted  in  Mr. 
Fowke* 8  Letter  to  the  Board  of  Revenue, 
dated  the  95th  of  April,  1775. 

I. 

**  In  the  Bengal  year  1181,  at  the  end  of  the 
month  Maogh,  I  farmed,  from  the  gentlemen 
of  the  Calcutta  Committee,  all  the  salt  works 
in  the  Purgunnahs  of  Keure'  Ma'l,  &c.  Man- 
jeh  .Mooteth,  and  Docodomna,  &c.  in  the 
district  of  Hedgelee,  for  four  years,  at  an 
agreement  of  100,000  maunds  of  salt,  to  bo 
delivered  at  twice,  at  100  rupees ;  and  I  re- 
ceived in  advance  upon  the  account  60,500 
rupees  out  of  that  sum ;  the  Dewan  Gungn 
Govin  Sing,  by  an  underhand  settlement,  per- 
suaded me  to  give  him  26,000  rupees,  upon 
this  agreement,  that  whatever  quantity  of  salt 
I  could  contrive  to  make  more  than  the  spe- 
cified 100,000  maunds,  be  would  cause  it  to  be 
r'vcn  up  on  the  part  of  government,  so  that 
should  have  an  opportonitv  of  disposing  of 
that  salt  wherever  I  should  chuse,  and  the 
proflts  should  be  for  myself.  Upon  this  agree- 
ment, Guoga  Govin  Sing  received  from  me, 
the  first  time,  15,000  rupees  in  mohnre,  upon 
this  underhand  settlement.  In  the  month  of 
Jeyt,  I  made  a  demand  upon  the  Dewan  to 
have  Jibe  salt  given  up ;  the  Dewan  did  not 
give  up  the  salt,  but  forcibly  took  from  me 
15,000  rupees  more,  on  account  of  the  under- 
hand settiement :  I  was  therefore  unable  to 
pay  up  the  advance  of  the  salt-works  without 
a  balance.  Those  salt-workers  now  bring  their 
claims  against  me,  and  endeavour  to  lay  their 
complaints  before  the  Hozzoor.  I  have  been 
very  importunate  with  the  Dewan  ;  and  have 
represented  to  him,  that  1  am  poor,  and  am 
not  able  to  fulfil  my  obligations  for  the  afore- 
said suin,  and  have  entreated  him  to  settie  it ; 
but  he  pays  no  regard  to  me;  and  I  am  utteriy 
at  a  loss  where  to  raise  the  money,  io  com- 
plete the  investment.  I  humbly  request,  that 
the  aforesaid  Dewan  may  be  summoned  ;  and, 
upon  the  justice  of  my  claim  being  established, 
that  he  may  be  ordered  to  return  my  mone|r, 
with  the  interest  due  to  my  creditora  upon  it, 
that  I  may  be  released  from  the  importunities 
of  the  salt- workers  and  my  otiier  creditora,  and 
have  leisure  to  complete  the  government's  in- 
vestment. 

Sealed,  «<  CoauuL  Am  Caoii.'* 
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ir. 


AuM  from  CoKAUL  O  De^n  AtuCimi. 

<*  In  ibe  year  1180,  Vitlacty,  when  tbe  Bun- 
dobast*  of  the  f^rmt  took  place,  a  daroga  of 
the  Audaolet  to  tbe  Hidgelee  district  was  ap- 
pointed from  tbe  presence ;  upon  condition 
tbat  be  sbotild  not  have  any  tbin^  to  do  with 
farming,  but  should  confine  liimself  to  tbe  dis- 
tribution of  justice,  in  disputes  ooncernios  pro- 
perty, and  io  causes  of  murder  and  roboery  ; 
and  that  the  officers  of  the  farmers  should  sit 
with  him  in  the  Cutcberry.  On  these  terms, 
Ram  Ram  Bhose  was  appointed,  on  the  part  of 
Mr.  William  Lushini^ton,  and  went  into  the 
aaid  district,  where  he  examined  in  that  ap- 
|lointment  for  tbe  space  of  one  year,  and  did  not 
interfere  in  the  fanning  business  i  and  eten 
consulted  with  tb^  officers  of  the  farmer,  in  tbe 
determininff  matters  of  property.  He  did  not 
interfere,  in  any  manner,  with  the  farming  bu- 
siness. On  account  of  unseasonable  rains  that 
year,  there  was  a  deficiency  of  many  thousand 
maunds  of  salt.  In  the  year  1 1 8 1 ,  on  the  dis- 
mission of  Ram  Ram  bhose,  Muddun  Gopaul 
was  appointed*  in  his  place;  and,  wiihin  two  or 
three  months  after  bis  arri?al,  bad  committed 
such  oppressions  as  produced  complaints  to  tbe 
presence  against  him  from  great  numbers  of 
tl^e  Reiots ;  and  there  were  great  deficiencies 
in  the  quantity  of  salt  made;  and  tbe  Salt 
Bangas  were  not  opened  at  tbe  proper  season. 
Afterwards  Dewan  Gunga  Covin  8ing  dis- 
missed Muddun  Gopaul,  and  sent  Roop  Ram 
on  his  own  part  there,  who  arrived  at  toe  end 
of  Chite,  and  exercised  great  oppressions  on 
tbe  Salt  Reiots.  He  kept  tbe  Salt  Tavildars 
and  Kialandars  two  months  in  chains,  and  col- 
lected 3,800  rupees  from  them  and  others  io  the 
name  of  Dewan  Gunga  Govin  Sing.  Having 
given  such'  sums  colTusively,  how  could  they, 
without  plundering  the  salt,  make  good  their 
revenue  ?  Tbe  said  &ialandara  entered  false  re« 
cords  in  the  DuCtur,  and  delivered  the  salt  at 
such  a  short  weight,  that  tbe  surplus,  which 
was  esUblished  at  54  W*  per  hundred  maunds, 
did  not  amount  to  10  maunds.  He  now  de« 
tnands  from  ray  renter,  on  account  of  the  defi- 
ciency of  the  overplus  of  salt,  sixty  rupees  for 
every  hundred  maundb.  In  the  PoUah  which  I 
obtained  from  the  government,  and  in  tbe 
agreement  which  I  gave,  there  is  no  such  con- 
dition mentioned.  At  tbe  same  rate  at  which 
I  deliver  it  to  the  government^  I  receive  it 
from  tbe  Reiots ;  for  I  received  advance^  from 
the  government,  and  paid  them  to  Reiots. 
Tbe  said  Reiots  having  plundered  tbe  salt,  and 
made  short  deliveries ;  if  I  do  not,  receive  it 
from  tbe  Reiots,  from  whence  am  I  to  give  it  ? 
I  issue  an  order  to  the  said  Dewan  ^demanding 
^  him  on  what  pretence  Roop  Ram  kept  the 
Kialandars  and  Tavildars  two  months  in  cbaios. 

^  Literally  a  binding  or  tying.  It  h^re 
seems  to  mean  a  settlement  of  tbe  amount  of 
tliataxet. 
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No  a'dvantage  is  derived  from  Roop  Ram's  re* 
'  maining  in  Ibe  district ;  but,  on'  toe  contrary, 
ruin  to  tbe  farmer  and  loss  to  tbe  government, 
1  am  hopeful  tbat  tbe  Audaulet  business  may 
either  be  intrusted  to  me,  or  to  tbe  said  Ram 
Ram  Bhose.  It  was  necessary  tbat  I  should 
make  this  representation  to  you.** 


III. 
Aaxn  froDi  Couavl  ODeen  Aixf  Caw. 

"  In  the  month  of  Bepaack,  1181,  Velarplu, 
Rampiisand  Muckerjee  under- farmed  the 
Tecka  Colaries  from  me,  on  account  of  Baboo' 
Leekenace  and  Nundee  giving  Mr.  Archdeckis 
as  bis  security.  In  the  month  of  Cbvte  the 
said  pierson  complained  against  me  to  the  g«n« 
tiemen  of  the  oouoicil,  under  pretence  of  m 
claim  upon  me  for  tbe  expenoe  of  working  six 
oollaries;  b^  whieh  1  was  pot  under  great 
uneasiness  for  three  months ;  but  afke^  that 
time,  baring  been  unable  to-  establish  bis  claim 
by  the  agreement  rntensd  into  between  us,  tbo 
committee  did  not  find  it  valid.  In  the  mean 
time  Muckerjee  died ;  and,  during  eight  niontba 
afierwards,  none  of  bis  heirs  either  came  nigh 
me^  nor  adjusted  seitlement  of  the  farm,  nor 
delivered  tbe  salt,  accordiiifr  to  tbe  agreement 
executed  by  the  Dewad.  The  said  gvntleman, 
under  pretence  of  being  the  security,  hat  since, 
without  giving  me  intimation,  distributed  the 
advances  in  the  different  poiigunnahs  and  vil- 
lages of  tbe  Tecka  Collaries,  althoogb  I  am 
tbe  person  who  farmod  them  from  government ; 
and  tbe  good  or  evil,  or  the  profit  or  loss,  which 
may  ensue,  is  mv  coocern.  By  what  grant 
has  Mr.  Arcbdeckin  taken  upon  himself  tbe 
management  of  this  bushiess,  to  tbe  prejudice 
of  my  affairs  P  Tbe  said  gentleman  was  secu- 
rity for  Muckerjee,  and  I  nave  demanded  upon 
him.  Notwithstanding,  from  a  motive  of  in- 
justice, be  has  obtained  possession  in  tbe  coun- 
try, and  has  complained  against  me  to  tbe 
council,  on  account  of  the  adraocesl 

**  The  sard  gentleman  having  been  appointed 
to  superintend  tbe  salt  business,  upon  liis  ar- 
rival in  the  district,  instead  of  living  at  tbe 
usual  place,  took  up  his  residence  at  the  Tack- 
fiel  Cutcberry,  and  pulled  down  tbe  old  ac- 
commodations, and  built  a  new  one  for  him- 
self, after  turning  out  tl»e  officers  of  tbe  Cut- 
cherry.  Wheorthe  officers  of  the  Cutcberry 
have  no  place  to  stay'  in,  what  must  tbe  cha- 
racter of  tbe  farmer  be  in  the  country  ?  Tbe 
Zemindar,  Reiots^  &c.  attend  chiefly  ou  the 
said  gentleman ;  next  to  him  on  Ropraro,  and 
only  wait  upon  the  jioor  farmer  at  their  lei- 
Bures.  Tbe  responsibiTity  lios  with  tbe  farmer ; 
but  Mr.  Arcbdeckin  exercises  an  auftiorlty : 
there  cannot  be  three  rufers  in  noe  district^ 
without  occasioning  a  loss  boto  tq  the  ftrro'ers 
and  tbe  Company.  I  am  hopeful  for  Justice^ 
Sec."  .  ^A  true  TranslaUon.) 

*  {oed)      W'.  CuAifBiEBflt, 
l^raoslator  to  the  iChalsa. 
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EXAMINATION 

nrro  tub 

CL4IM  QP  ROY  HAm  CHURN 

To  the  Privilege  of  an  Ambassador,  as  Vakeel 

of  ^f  UBARICK  UL  DOWI^,  NaBOB  of  BENGAL. 

'Supreme  Cpurt  of  Ju^ipature.  Fprt  William, 
June  2l8t,  1776.  Pre«eot,  Uie  Honour- 
able Robert  Chambers,  l^tepbeq  Ccesar 
Lemaistre,  John  H^de,  £8%uire9« 

Tbe  Kroo,    oji  the  Prosecution    of  Warren 
Hastiogs,  Esq.  Gorernor  General, 
agairui 

Ror  Rada  CnoRN  and  others,  for  a  Misde- 
meanor. 

Trb  Chief  Jnatice,  being  pferented  by  india* 
poaitiott  froBA  attendbg  the  Coort,  sent  them 
fke  foHttwi^g  Letter  and  copy  of  Memorial, 
vhich  he  acquainted  them  be  bad  r«eerred 
from  the  Governor  General  and  Council : 

«<  To  Sir  EliJBb  Imney,  kuight.  Chief  Justice, 
and  the  real  of  the  Judges  of  the  Supr^p^e 
Coi^of  Judticialure  at  Fort  William^ 

<*  Gentlemen  ;  enclosed  ^e  have  the  hononr 
to  transmit  you  tbe  copy  of  a  Memorial,  which 
Iws  been  presented  to  us  by  Roy  Rada  Churn, 
the  Vak^l  of  tbe  Nabob  Mnbarick  nl  Duwia, 
representing,  that  a  bill  of  indictment  has  ?)een 
presented  and  found  against  him  in  the  &^u- 
prem^  Court  of  Judicature. 

**  As  this  person  is  the  Vakeel,  or  public  mi- 
nister, of  the  Sobab  of  these  provinces,  we  con- 
ceive him  io  be  entitled  to  the  rights^  privileges, 
and  immunities,  allowed  by  the  law  of  nations 
and  the  statute  law  of  England  to  the  repre- 
sentatives of  princes.*  We  therefore  claim 
Ibose  rights  in  his  behalf;  and  desire  that  the 
process  against  him  n-ay  be  void,  and  that  the 
persons  suing  out  and  executing  such  process 
may  be  proceeded  against  in  such  a  manner  as 
the  law  directs. 

<'  We  have  the  honour  to  be,  gentlemen, 
your  aiost  obedient  humble  servants, 

«*  John  Claverino. 
•VGeorgb  Monson. 
"  Philip  Francis.*' 
*«  Rtverike  Department,  Fort 

WUlim,  June  20, 1775. 

'*  Examined,  R.  8.  Sec." 


Copy  of  a  Memorul  enclosed  in  the  above : 

*^  To  the  HouQurable  the  Gov.enior  Geq^al 
and  Council,  at  Fort  William,  in  Bengal. 
The  MBMORM^of  Roy  Rada  Chqrn. 

"  Your  memorialist  hqgs  leave  to  represf^jt, 
t|iat  he  has  for  two  years  last  past  been  resident 

•  See  the  Gise  of  Doo  Puntaleon  Sb,  toI.  6, 


at  this  presidency,  as  ambassador  or  minister 
of  his  excellency  Mubarick  ul  Dowla,  Nabob 
of  Bengal,  and  has  the  charge  of  all  his  affairs 
and  concerns  there ;  and  has  never,  during 
that  period,  acted  in  any  other  character  or  ca- 
pacity whatsoever,  nor  been  the  servant  of,  or 
directly  or  indirectly  employed  by,  the  honour- 
able the  East  India  Company,  or  any  British 
subject;  and  therefore  conceives  himself  no 
wa^s  subfect  or  amenable  to  the  laws  of  Great 
Britain,  but,  on  the  contrary,  entitled  to  all  the 
privileges  granted  by  such  laws  to  the  ministers 
of  all  fhreign  potentates  or  states  resident  withia 
any  of  the  settlements  or  possessions  of  the 
king  of  Great  Britain.  That  a  short  time  ago 
a  summons  was  issoetl,  by  sir  Elijah  imneV 
knight,  one  of  bis  majesty's  justices  of  the 
peace,  requiring  your  memorialist  personalty 
to  appeBr  Oft  the  then  nex4  ilay,  to  gnawer  to  a 
pretended  charge  of  conspiracy  against  Warren 
Hastings,  esquire,  governor  general,  and  others  ; 
and  that  your  memorialist,  wholly  ignorant  of 
the  nature  of  such  charge,  and  of  the  righu 
and  privileges  to  which  he  was  entitled  by  the 
laws  of  Great  Britain  as  ambassador  or  minister 
as  aforesaid,  attended  in  cotisequence  of  such 
summons,  and  was  required  to  gire  bail  to 
appear  at  tbe  then  next  sessions  of  Oyer  and 
Tterminer  to  be  held  for  the  said  presidency  • 
whfcb  he  accordingly  did.  That  your  memo- 
nalist  is  informed,  that  a  bill  of  indictment  has 
since  been  preferred  and  found  against  him,  on 
the  said  pretended  charge  of  conspiracy ,  which 
your  memorialist  apprehends  and  is  advised,  is 
aninfrinirementof  the  laws  of  nations,  and  of 
the  established  rights  and  privileges  to  which 
he  is  by  law  entitled  in  the  character  afore- 
said. 

'*  Your  naemorialist  therefore  claims  the  in- 
terference of  the  government  of  this  presidency, 
in  support  of  his  said  rights  and  privileges; 
and  that  such  censure  may  be  passed  on  the 
parties  concerned  in  the  shove  outrage  on  your 
memorialist,  as  the  nature  of  the  case  may 
seem  to  require.  Rot  Rada  Chorn.*» 

"  A  true  copy, 

"  Revenue  Department^ 
•*  R.  SOMNBR,  Sec." 


The  Court  dlrectprd  Richardson  Mac  Yeagb, 
esquire,  one  of  the  masters  of  the  court,  to 
acquaint  the  governor  general  and  council  with 
the  resolutions  of  the  Court  in  consequence  of 
their  letter,  H'hich  Were  as  follows: 

<«  That  the  Court  is  of  opinion,  that  all  claims 
of  individuals  ought  to  be  made  directly  to  the 
Court  by  the  individuals,  And  not  by  the  autho- 
rity of  the  governor  general  and  council. 

•«  That  it  is  contrary  to  the  principles  of  the 
English  constitution,  jlbr  any  person  or  persona 
to  address  a  court  of  judicature  by  letter  mis  - 
sive,  concerning  any  matter  pending  before| 
such  court ;  and  that  the  higher  the  station  is, 
the  4ct  is  the  more  unconstitutional. 

«'  That  the  stile  of  the  letter  now  before  tb« 
Coort;  seeming  to  be  of  the  nature  of  ui  order 
§ 
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rather  tban  petitioD,  it  a  ttile  in  which  ooooart 
6f  justice  ought  to  be  addrened.'' 


June  23, 1775.    Present  all  the  Jodgca. 

Mr.  Jarrett,  attorney  for  the  Eaat  India 
Company,  offerc'd  two  papers  to  the  Court, 
whien,  he  acquainted  them,  be  waa  directed  to 
deliver  from  the  governor  general  and  council. 

Court,  We  cannot  receive  papers  in  that 
irregular  manner :  if  you  will  deliver  the  papers 
to  the  counsel  for  the  Company,  and  he  thmks 
proper  to  acquaint  the  Court  with  their  con* 
tenls,  we  have  no  objection. 

The  counsel  fbr  the  Company,  having  pe* 
nised  the  papers,  said,  he  saw  nothing  impro- 
per in  them  ;  upon  which  he  read  them  to  the 
Court,  as^toUows : 

Extract  of  Consultation^  June  22,  1775. 

We  have  received  two  papers  from  your 
Court  by  Mr.  Mac  Veagb,  who,  as  we  under- 
stand, came  to  us  aa  one  of  the  masters  in 
0|uity.  If  be  was  sent  from  you  in  that  cha- 
racter to  us,  we  must  observe  a  want  of  form 
and  respect  due  to  the  government  of  this 
country,  as  he  came  without  his  usual  forrot- 
lities. 

We  observe  with  deep  eoncero,  that  the 
claim  made  by  this  government,  of  certain  pri- 
vileges and  immunities  in  behalf  of  a  person, 
who,  being  a  public  minister,  appeara  to  os  en- 
titled to  such  privileges,  should  be  deemed  by 
tbejn4^  of  a  very  extraordinary  kind. 

'We  inform  you,  that  Roy  Rada  Chum  is  no 
common  Vakeel:  he  receivea  a  considerable 
salary  from  the  Soubah  of  Bengal,  as  his  pub- 
lic minister  at  this  presidency .  At  his  appoint- 
ment, he  was  honoured  with  the  surpeach 
dress  and  horse,  which  are  marks  of  hign  dis- 
tinction ;  and  on  the  delivery  of  hia  credentials 
to  the  governor  general,  be  received  paun  and 
ottar  from  him. 

We  have  made  such  Replies  to  your  Reso* 
Intions,  as  we  think  consistent  with  our  honour 
and  dignity ;  and  we  have  directed  our  attorney 
to  inatroct  our  counsel  to  move  to  quash  the 
indictment,  so  far  as  it  concerns  Hoy  Rada 
Churn,  the  Soubah*s  Vakeel. 
A  true  extract. 

(Signed)     H.  Aubiol,  Assistant  Sec. 

Extract  of  the  Comultation^  June  22, 1775. 

tit  Resolution,  That  the  Court  is  of  opinion, 

that  all  claims  of  indtvidnals  ought  to  be  made 

directly  to  the  Court  by  the  individuals,  and 

not  by  the  authority  of  the  governor  general 

and  council. 'Reply.   The  claim  in  question 

is  not  that  of  an  inoividoal,  but  of  the  govern- 
ment of  this  presidency,  on  behalf  of  tne  mi- 
nister or  representative  of  the  chief  Indian  po- 
tentate or  power,  within  the  province  of  Ben- 
gal, Bahar,  and  Orissa ;  between  whom  and 
the  East  India  Company  a  treaty  subsisted 
previous  to  the  passing  the  late  act  of  parlia- 
ment (under  the  authority  of  which,  and  bis 
majeity'a  charter  granted  in  punuance  thereof. 
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the  Supreme  Court  is  established)  and  with 
whom  the  govemnsent  of  thepresklency  have 
been  instructed,  eioce  the  paasmg  of  sudi  act, 
to  make  a  further  treaty  or  treaties :  fbr  these 
ressons,  it  was  incumbent  on  the  govemmeot 
to  make  sucli  claims  of  exemption,  on  ooos- 
plaint  to  them  made  by  the  party  injured,  an 
would,  under  similar  circumstances,  have  beeo 
made  by  the  authority  of  government  in  Eng- 
land. The  government  of  this  presidency  m  ost, 
in  all  their  negociations  and  transactions  with 
the  country  powers,  be  considered  in  every  re- 
spect as  invested  with  sovereign  authority /and 
all  its  incidents,  nnder  the  express  sanction  of 
the  British  Isws.  The  Compsny  have  now  a 
public  minister  residing  at  the  court  of  the  Na- 
bob, Soubah  of  these  prorinces.  The  applica- 
tion now  under  consideration  baa  been  msioe,  as 
near  as  circumstances  would  admit,  in  the  man- 
ner above  alluded-  to,  there  not  being  in  this 
ooontry  any  officer  of  the  Crown  .or  Company 
invested  with  powers  similar  to  those  of  bis  ma- 
jesty's attorney  general  in  Englmid.;  who  wonU 
there  have  been  the  proper  officer  to  have  taken 
cognisance  of  such  a  complaint,  on  the  repre- 
sentation of  government,  without  puttiog  the 
party  injured  to  the  necessity  of  pM^nafiy  or 
directly  making  his  claims  to  a  court,  the 
anthont?  of  which  he  conceives  himself  no  way 
amenable  to. 

2d  Resolution.    That  it  ia  contrary  to  the 
principles  of  the  English  constitution,  for  any 


person  or  peraona  ta  address  a  court  of  justice 
by  letter  missive,  concerning  any  matter  pend- 
ing befpre  auch  court ;  and  that  the  hiffher  the 
station  b  of  the  peraon  or  persons  so  addressing, 

the  act  ia  the  more  unconstitutional. Repiy, 

The  idea  of  an  address  from  individuala  seems 
to  run  through  the  whole  of  this  Resolution 
also.  It  is  sufficient  tor  us  to  observe,  that  the 
application  made  to  the  Court  was  not  made  by 
the  members  who  have  signed  it,  in  their  pn- 
vate  capadtiea,  but  in  their  political  one,  as 
constituting  the  government  of  this  presidency, 
conformable  to  the  powers  vested  in  the  majo- 
rity of  the  governor  general  and  council  by  the 
late  act  of  parliament.  The  opinion  of  the  Su- 
preme Court  does  not  apply  at  all  to  the  pre- 
sent case,  how  far  soever  it  may  be  right  on 
general  principlea. 

Sd  Resolution.  TKat  the  stile  of  the  letter 
now  before  the  Court,  seeming  to  be  of  the  na- 
ture of  an  order  rather  than  petition,  is  a  stile 
in  which  no  court  of  justice  ought  to  be  ad- 
dressed.—Ripfy.  This  Resolution  will  be 
more  fully  and  satisfactorily  answered,  by  re- 
ferring to  the  terms  of  the  application,  than  by 
any  remark  thereon.  The  daim  of  a  right  is 
not  an  order,  either  in  form  or  substance; 
neither  was  it  dur  intention  toaddreaa  the  Court 
by  petition. 

A  true  extract.  H .  Auriol, 

Asaistant  Secretary. 

The  Court  inquired  whether  either  of  the 
papers  had  any  address,  and  were  informed 
they  had  not.  The  Court  ihcni  rctanind  tbt 
foUoiriBg 
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•     Anpuer  to  the  ahope  Papers. 

Jbe  Coiirt,  with  very  gfraat  oencero,  per- 
cmwe^  Ibat  a  mna$^e  sant  by  the  firat  officer  of 
their  Court,  for  the  purpose  of  preventing  a 
correapoodcocay  which,  if  carried  on,  mutt  end 
ID  altercatioD,  has  been  esteemed  by  the  Coun- 
cil a  want  «f  respect  in  tbe  mode  of  delivering 
it,  and  has  produced  that  very  altercation  which 
it  waa  evidently  intended  to  prevent ;  an  alter- 
ation which,  in  the  first  initaace,  ought  to  be 
ptopped;  mod  therefore  the  Court  will  not 
niake  one  single  observation  on  the  want  of  ad- 
dress to  the  Court,  or  the  suliject- matter  of 
their  papers.  Those  who  first  end  a  dispute 
which  may  be  of  so  much  consequence  to  the 
public,  in  our  opinion,  act  with  tbe  .most  dig- 
nity, and  deserve  b«at  of  the  public.  Tbe  issue 
of  this  busineas  sufficiently  evinces  the  impco- 
priety  of  tlie  mode  of  applicataoti  by  the  Go« 
Temor  General  and  Council ;  if  the  Company 
thought  it  right  to  apply,  there  are  but  two- 
modes  in  which  it  could  properly  be  done. 
Though  neither  the  Crown  nor  the  Company 
have  an  Attorney  General,  they  have  a  stand- 
iog  counsel;  a  motion  ought  to  have  been 
made  by  that  coonael ;  if  they  did  not  think 
proper  to  instruct  that  counsel,  tbe  proper 
node  wa«  by  petition  ;  it  is  the  mode  that  tbe 
charter  has  prescribed  for  the  East  India  Com- 
pany, whose  agents  the  Governor  General  and 
Council  are.  An  appeal,  under  tbe  circum- 
atanoea  defcribed  by  the  Act,  is  a  matter  of 
right :  to  preserve  tnat  decency  necessary  in 
applications  to  his  majesty's  court  of  justice, 
the  East  India  Company,  as  well  ss  all  other 
appellants,  most  not  claim,  but  prefer  an  hum- 
Me  petition.  Tliese  are  the  words  of  the 
charter.  It  is  a  false  point  of  honour  to  in- 
cline it,  there  is  nothing  humiliating  in  it ;  it  is 
mere  matter  of  form.  This  being  thus  ex- 
plained ;  to  prevent  any  further  altercations  of 
this  nature,  the  Court  must  inform  the  board, 
that  they  cannot  (respect  being  had  to  the  dig- 
nity of  his  majesty's  court,  and  to  the  welfare 
df  the  Company)  receive  in  future  any  letters 
•r  messages  but  in  that  form.  With  respect 
to  the  application  itself,  the  Court  does  not 
esteem  it  any  question  relative  to  the  East  In- 
dia Company  having  a  power  of  receiving  am- 
bassadors, nor  what  right  ambassadors  pro- 
perl  v  constituted  sod  received  by  them  may  be 
intitied  to.  We  observe,  that  Roy  RadaCham 
states  in  his  Memorial  to  the  Council  (for  what 
purpose  we  know  out),  that  he  was  called  upon 
oy  a  aummons  issued  tiy  sir  Elijah  Impey,  knt. 
one  of  his  majesty 's  justices  of  tbe  peace.  We 
musk  acquaint  tbe  Board,  that,  the  mattiers  laid 
to  the  charge  of  Roy  Rada  Chum  lieiog  of  a 
^blic  nature,  and  affecting  the  first  member 
of  government  in  this  presidency,  the  Chief 
Justice,  unwilling  to  act  alone,  called  upon  all 
hta  brethren  for  their  assistance ;  and  that  tbe 
«ummonawas  signed,  and  every  order  in. the 
cause  made,  by  every  one  of  the  judges  of  the 
Supreme  Court  of  Judicature,  mer  mature  de^ 
Uisration,  and  m  ttUMniMtion  tbU  took  up  a 
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whole  day.  Roy  Rada  Churn  was  not  at  that 
lime  apprized  ot  his  being  invested  with  tb^ 
sacred  rights  of  an  ambassador :  though  hi» 
claim  is  made  very  late,  if  he  is  really  and  bonS 
fide  invested  with  such  rights,  they  will  most 
undoubtedly  be  allowed  him  in  tlieir  full  ex- 
tent The  claim  seems  serious,  and  deserve* 
the  attention  of  the  Court,  a:}  it  is  made  by  the 
Governor  General  and  Council;  they  know 
the  facts  upon  which  they  claim  it ;  the  Court 
cannot  he  apprized,  of  them.  As  we  are  ron- 
fidentthe  claim  would  not  be  made  without 
grounds,  we  shall  expect  to  be  informed  of  the 
following  circumstances,  without  which  wo 
cannot  determine  the  claim.  The  question  ap- 
pears to  us  to  be,  whether  the  Nabob  Atubarick 
ul  Dowlah  atands  in  snch  a  relation  to  the  East 
India  Company,  as  to  be  able  to  aend  to  tbiz 
presidency  a  public  minister,  upon  whom  thO 
rights  of  an  ambasssdor  can  attach ;  therelbrw 
we  shall  expect  that  the  gentlemen,  who  mado 
the  claim  in  his  behalf,  do  verify,  by  affidavit^ 
that  the  Nabob  Atubarick  ul  Dowlah  ia  a  so« 
vereign  independent  prince.  That  he  is  in  • 
situation  to  make  war  and  {leace  with  this  set- 
tlement. That  he  ia  a  prince  itii  juru.  That 
he  appoints  his  ministers,  and  performs  all  actz 
of  sovereignty,  independently,  and  without  iha 
cotttrool  of  thia  government;  That  he  is  in  all 
negocistions  treated  as  a  prince  gui juris.  Theso 
are  facta  within  the  knowledge  of  the  gentle- 
men of  the  Council ;  they  can  verify  them  9 
and  if  they  do  hot,  the  Court  will  understand 
that  they  do  not  conaider  htm  as  princeps  sui 
juris.  It  will  be  necessary  likewise  to  inquire 
who  the  person  is  that  is  sent  aa  vakeel,  or  am-^ 
bassador,  and  what  are  his  powers.  We  shall 
expect  to  have  it  verified  by  affidavit,  that  a 
vakeel  is  a  pnblic  mmister,  having  tbe  ri^^bt  JuS' 
revocandi  dqmum ;  where  he  was  coinmnrant 
at  the  time  he  was  appointed  vakeel,  and  for 
twelve  months  before,  ei  cujus  ditioni  tunm 
subditusfuU,  We  shall  likewise  expect  it  to 
be  verlfM  by  tbe  gentlemen  of  tbe  Council, 
that  they  have  always  treated  Roy  Rada  CImna 
aa  a  person  invested  with  all  those  rights  whicti 
they  claim  on  hia  behalf,  and  that  they  do  in  no 
respect  whatever  consider  him  subject  to  thw 
order  or  conUroul  of  this  government.  Theso 
roattera  ronat  be  cleared  up  :  otherwise  the  al- 
lowance of  this  claim  roav  be  an  inlet  to  m 
grievance  much  complained  of,  the  exertion  of 
the  power  of  a  double  government.  These  cir- 
cumstances are  pointed  strongly,  that  they 
may,  if  poasible,  be  obviated.  As  a  treaty  10 
mentioned  in  the  pA|)ers  between' the  boo  the 
Company  and  Mubarick  ul  Dowlah,  the  Cour^ 
expect  that  treaty  to  be  laid  before  them. 


June  S8,  1775. 

Present,  all  the  Judges, 

Mr.  Farrer.  I  have  the  directions  of  th» 
Governor  General  and  Council  to  move^  the 
Court,  that  Roy  Rada  Churn,  a  nublic*  mi- 
nister, or  i^kanl,  of  the  Nabob  Mnbariek  el 
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Dowlah,  may  be  exem(il  from  a  proaecutioo 
jcotnoienced  against  liim  by  Warren  Hastiogs, 
esq.  Governor  General ;  and  that  the  prosecu- 
tion, so  far  as  it  concerns  him,  may  be<qaashed ; 
^nd  that  the  Court  may  pass  such  censure  and 
punishment  as  they  shall  think  proper  an  the 
persons  who  have  commenced  the  prosecution. 

Court.  You  must  specify  the  censure  and 
punishment  you  wish  the  Court  to  ^lass. 

Mr.  Farrer.  I  did  not  conceive  that  to  be 
accessary ;  I  beg  4eaTe  !•  withdraw  ^tbat  part 
«f  the  motion. 

(The  words  in  italic  were  accordingly  struck 

DUt.) 

'  Mr.  Farrer^  in  support  of  ibe  motion,  said, 
That  Roy  Rada  Churn,  having  being  informed 
that  a  prosecution  had  been  commenced  against 
bim,  had  presented  a  Memorial  to  the  Governor 
General  and  Council,  stating,  that  he  was  a 
▼al&eel,  or  public  minister,  to  the  Nabob,  and 
claiming  the  privilegeof  an  ambassador.  That, 
in  consequence  of  that  mpplication,  the  Go- 
vernor General  and  Council  had  sent  a  letter 
to  the  Court,  claiming,  for  htm,  such  privilege; 
that  an  answer  was  sent  to  that  letter  by  the 
Court,  which  bad  produced  a  message  from 
the  Board ;  to  whicii  ao  answer  had  likewise 
been  sent  by  the  Court.  That  as  the  Court, 
in  their  last  answer,  had  said,  that  they  did  not 
consider  this  as  an^  question  relative  to  the 
right  the  East  India  Company  might  possess 
of  receiving  ambassadors,  be  would  decline 
•aying  any  thing  as  to  that  point. 

Court,  We  have  given  no  decisive  opinion : 
therefore  exercise  your  own  judgment! 

(Mr.  Farrer  then  proceeded  to  make  some 
observalioos  on  the  message. sent  by  the  Court 
to  the  Council.) 

Court.  We  think  it  highly  improper  that 
any  message  from  us  should  be  commented 
vpon  by  counsel;  what  was  mentioned  in  that 
message  was  intended  as  hints  to  the  gentlemen 
'who  ma<le  the  claim  on  behalf  of  Roy  Rada 
Chum,  of  what  it  would  be  necessary  for  them 
to  prove,  which  no  doubt  they  have  done;  we 
therefo/e  wish  you  would  confine  yourself  to 
what  you  can  support  by  affidavits. 

Mr.  Farrer.  We  have  affidavits  to  prove 
every  thiog  that  is  necessary  to  ^be  proved ; 
what  has  been  mentioned  as  necessary  to  be 
aapported  by  affidavit,  I  do  not  conceive  requi- 
site ;  many  of  the  things  are  what  cannot  be 
•worn  to,  but  which  I  hope  will  be  admitted 
liom  their  public  notciriety.  First,  I  shall 
prove  the  Nabob  Mubarick  ul  Dowlah  to  be  a 
sovereijgfD  prinoe,  and  that  be  exercises  acts  of 
sovereignty;  I  conceive,  that  in  all  matters, 
where  the  laws  of  England  have  not  altered  his 
mtuation,  he  must  be  a  sovereign  prince  ;  be 
exercises  criminal  jurisdiction  Uiroogbout  his 
dominions,  and  »igns  the  death-warrants,  with- 
«Nit  any  oootroul  whatsoever  from  thia  goveru- 
nent.  He  baa  exercised  the  right  of  sending 
ambassadors  time  immemorial.  He  is  pos- 
i  of  •  royal  mint^  and  coiaa  aM>aey.    He  , 


keeps  in  pay  a  body  of  troopa •  From  all  thes^ 
circumstances,  it  is  evident,  he  b  a  sovereign 
prince.  1  will  also  beg  leave  to  mention  an 
ol>servation  of  the  Chief  Justice  the  other  day, 
which  was,  '*  That  the  ambassador  of  a  pow- 
erful prince  would  be  entitled  to  no  more  pri'- 
vilege  on  account  of  his  potency."  Therefore  i 
fortiori  tlie  present  weakness  of  the  Sabah  sbonid 
be  no  argument  why  his  ambassadors  should 
not  have  their  privilege ;  they  oo^ht  rather  oaf 
that  account  to  meet  with  protection  frooa  hie 
Majesty's  courts  -of  jostice.  If  the  Nabob  io 
not  the  soTereign,  1  should  be  glad  to  know 
who  is.  Other  European  settlements  ackoow* 
ledge  the  soTcreigntv  of  the  Nabob ;  and  I  ant 
instructed  to  say,  that  a  Frenchman,  is  now 
under  actual  confinement  for  some  misdemea- 
nour committed  within  the  provinces.  The 
asserting  that  the  Nabob  is  not  the  sovereign, 
would  be  productive  of  the  most  dreadful  con- 
sequences. It  would,  in  all  probability,  be 
productive  of  a  war  between  us  and  the  several 
European  nations  who  have  settlements  within 
the  provinces.  For,  if  the  sovereignty  is  vested 
in  the  Company,  aJI  the  disputea  within  the 
provinces  must  of  course  be  decided  by  us.  Ae 
to  the  Nabob's  being  prtncef»s  suijuris^  that 
cannot  be  verified  by  affidavit ;  it  is  sufficient 
if  he  is  received  as  Kuch  by  his  own  subjects* 
Rada  Churn  Roy  was  invested  with  theeosigne 
of  his  office  from  the  Nabob,  which  was  at- 
tended with  an  extraordinary  degree  of  honour 
in  the  mode  of  conferring.  He  received  his 
letters  of  credence  in  September  1772.  Roy 
Rada  Churn  has  resided  in  this  settlement,  in 
the  character  of  vakeel,  or  public  minister, 
ever  since  that  time,  except  for  an  interval  of  • 
few  days,  from  the  32d  of  May  to  the  SOtb. 
Though  he  should  have  been  dismissed  in  tbe 
intermediate  space ;  yet,  if  the  indictment  wae 
found  aAerwards,  it  ought  to  be  quashed.  Roy 
Rada  Churn,  by  virtue  of  bis  appointment,  le- 
ceivea  from  the  Soubab  a  salary  of  900  rupees 
per  month. 

The  Counsel  for  the  Company,  in  support 
of  the  motion,  produced  the  following  pepen : 

1st,  Memorial  of  Roy  Rada  Churn.  Copied 
page  1101. 

Sd.  The  letter  from  the  Council  to  the  Court, 
which  inclosed  that  Memorial,  dated  20th 
June,  1775,  which  bad  been  altered  by  the 
Clerk  of  the  Crown  (with  the  permission  of  tbe 
Court)  into  the  proper  fbrm  of  a  petition; 
Copied  page  1101. 

3dly,  The  following 

AFFiDAvrr  of  Rot  Rada  Chuin. 

"  The  Ring,  at  the  prosecution  of  Wantn 
Hastings,  Esquire, 

against 

««  Ror  Rada  Chubn  and  others,  for  n  Misde- 
meanor. 

*<  Roy  Rada  Chum,  the  person  abovemea- 
tioned,  maketh  oath,  that  he  is  a  Bindeo  native 
of  the  provioc»of  Bengali  and  i*  liaw«  tad  te 
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two  years  and  npwardt  last  past  baa  been,  re«i- 
dant  in  Calcutta,  at  Fort  William,  aforesaid,  as 
the  public  miDisler,  or  vakeel,  of  Mobarick  ut 
Dowlah,  Nabob  of  Bengal,  Babar,  aod  Oriaaa, 
(except  for  about  tbe  space  of  ten  daya  in  the 
month  of  May  last)  and  cbarged  with  tbe  con* 
ducting  and  transacting  bis  affairs  and  con- 
cams  with  the  hononrable  tbe  East  India  Com- 
pany and  others,  at  the  Presidency  of  Fort 
fVilliaia  aforeaaid  \  and  that,  he  receiTes  a 
monthly  salary  of  900  rupees  in  virtue  of  such 
his  appointment  and  office  aforesaid  ;  and  was, 
on  his  being  invested  therewith^  honoureil  by 
his  said  master  the  Nabob  with  a  Chauxpaur- 
ebaitKelaut,  a  Surpaitch  MarlssabyS  Jaighaw, 
•Cakoghee  and  iloise,  as.  ensigns  of  such  bis 
appointment  and  office ;  and  tbat  tbe  Surpaitch 
Marissab  was  tied  on  this  deponent's  head  by 
the  Nabob  himself,,  as  a  a  markof  distingoisbra 
honour,  i^nd  this  deponent  further  saiih,  thai 
on  bis  introduction  to  Warren  Hastings,  esquire, 
tbe  thea  governor,  as  minister,  or  vakeel^  as 
aforesaid,  be  receiveil  from  him  beetle  nutt 
and  ottar,  wbich,  this  deponent  saith,  he  be- 
lievea  are  not  usually  given  to  vakeels  of  Ra- 
jabs,  or  others  of  inferior  rank,  but  only  to  the 
nubtic  ministers,  or  vakeels,  of  the  Subahs, 
Nabobs,  or  other  superior  Indian  stales  and 
powers. 

**  And  this  deponent  further  saiih,  tbat  be  is 
not,  nor  during  tbe  period  first  above  written 
has  been,  in  the  service  or  employment  of  ihe 
Said  East  India  Company,  or  of  any  British 
subject  whomsoever ;  but  is  resident  in  Cal- 
cutta as  tbe  public  minister,  or  vakeel,  of  tbe 
said  Nabob,  and  on  no  other  business  whatso- 
ever. And  this  deponent  further  saith,  tbat 
there  is  not  now  any  other  minister,  or  vakeel, 
of  the  said  Nabob  Alubarick  ul  Dowlah  resident 
In  Calcutta,  or  at  the  Presidency  aforesaid,  as 
this  deponent  verily  belie? es. 

•'Signed,  

*<  Subscribed,  tbe  mark  or  name  of 

»«  Roy  Rada  Chorn." 
^  Sworn  at  Caicutta,  this  28th  day  of. June, 

1775,  before  me.    J.  Utds^'' 

4thly,  Copies  of  liners  of  Credence,  Pis- 
mission,  and  Re* appointment,  from  the  Nabob, 
addressed  to  the  Governor  General. 

From  tbe  Nabob  Mubarick  ul  Dowlab,  to  the 
Governor :  received  the  93d  of  September, 
1772. 

"  Roy  Rada  Churn,  who  has  bfen  honoured 
with  the  appointment  of  vakeel  at  your  pre- 
sence, on  tbe  dismission  of  lU>y  Ramnaut,  now 
proceeds  to  you.  He  will  attend  u|>on  you  for 
the  transaction  of  my  affairs ;  sud  your  favour 
toward  biro  is  greater  than  I  can  express." 
(A  true  translation.) 

«*  Wm.  Rsofcarn,  Pei?»ian  Translator.*' 

From  the  Nabob  Mubarick  ul  Dowlah  to  the 
€K)vernor ;  received  the  ^2d  of  May,  1775. 

«*  As  Roy  Rada  Churn  has,  for  aome  time 
paaty  beep,  ut  idle,  senoo^  and  considering  his 


being  retained  as  my  vakeel  intireVy  useless,  I 
have  dismissed  him  from  the  1st  of  Suffer,  iv 
the  16th  sun  (year  of  hia  Majesty 'a  reign)  ;  and 
write  thia  for  your  informaitou."  (A  true 
translation.)  «  Wm.  Reofbabn,  P.  T.*' 

From  tbe  Nabob  Mubarick  ul  Dowlah  to  the 
Governor ;  received  tbe  30th  of  May,  1775. 

~  '*  I  some  time  ago  informed  yon,  that  1  had 
dismissed  Roy  Rada  Churn,  at  the  solicitation 
of  Yatebar  Ally  Caoo.  As  the  said  Roy  has 
been  for  a  long  time  employed  as  my  vakeel  to 
you,  I  have  re* instated  him;  and  I  request 
tliat  you  will  shew  him  tbe  same  degree  of 
favour  as  formerly,  anc^pay  attention  to  what- 
ever be  represents  to  you  on  my  part.*'  (A  true 
translation.)         «'W».  Redfbabn,  P.  T.*' 

The  following  Affidavit  of  Mr.  Redfearn  was 
affixed  to  tbe  above  Letters : 

"  The  Kino,  at  the  prosecution  of  Warren 

Hastings,  Esquire, 

agairut 
^  Roy  Rada  Chorm  and  others,  for  a  Misde* 

meaner. 

«  William  Redfearn,  of  Calcutta,  gentfemao^ 
nkaketh  oath,  and  saitb,  that  tbe  Persiaa 
writing,  in  the  paper  hereunto  annexed  con- 
tained, is  a  true  copy  of  the  original  lelters  of 
credence,  (jismiasion,  and  re- appointment,  of 
the  above-named  Roy  Rada  Churn,  as  vakeel 
to  tbe  Nabob  Mubarick  ul  Dowlah,  which  have 
been  filed  among  the  records  and  muniments 
of  the  honourable  the  East  India  Company,  at 
their  presidency  of  Fort  William  aforesaid^ 
taken  and  made  bv  this  deponent  from,  and 
carefully  compared  with,  such  originals ;  and 
that  he  has  a  knowledge  of,  and  is  conversant 
in,  the  Persian  language ;  and  that  the  Eng- 
lish writing,  contained  in  the  said  annexed  pa- 
per, is  a  true  translation  of  the  said  original 
letters,  to  the  best  of  this  deponent's  judgment 
and  belief."  Signed,  "  Wm.  Redfearn." 
*'USworn  at  Calcutta,  this  28tb  day  of  July, 

1775,  before  the  Court,  J.  PftrrciiARD,  Clerk 

of  the  Crown." 

5.  Articles  of  a  Treaty  and  Agreembnt  be* 
tween  the  Governor  and  Council  of  Fort 
William,  on  the  part  of  the  English  East 
India  Company,  and  the  Nabob  Mubarick 
ul  Dowlah. 

On  the  Part  of  ihe  Company. 

<*  We,  the  Governor  and  Council,  do  engage 
to  secure  to  the  Nabob  Mubarick  ul  Dowlah, 
the  Soubabdarry  of  the  provinces  of  Bengal^ 
Bahar,  and  Orissa,  and  to  support  him  therein^ 
with  all  the  'Company's  forces,  against  all  km 
enemies." 

On  the  Part  of  the  Nabob. 

Abticlc  I. 

"  The  Treaty  which  my  father  formerly 
concluded  with  the  Company  upon  his  first  a<i» 
cession  to  the  Nizamat,  enga^og  to  regard  the 
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honour  and  reputstioii  of  th«  Compaaj,  and  of 
tbe  Governor  and  Conncil,  at  bit  owo;  aod 
that  entered  iato  with  loy  hrotber*  the  Nabobs 
Nazitn  ul  DoM  lah  and  8^cf  nl  I>owbh ;  the 
•ante  treaiieii,  so  far  at  it  ioronustefit  with  the 
tnie  spirit,  ii^tent,  and  meaoiog  thereof,  I  do 
hereby  ratify  ,aud  Cf)ofirm. 

Article  II. 

"  The  kin^f  has  been  srraoioutl^  pleated  to 
grant  unto  tbe  Euglisb  East  India  Company 
the  Dewanneethip  of  Bengal,  Bahar,  aod 
Orifisii,  at  a  tree  |rift  for  ever  ;  and  i,  having 
an  entire  coofifieoce  in  Ihem,  and  in  their  ter- 
Tants  settled  in  tbia  country,  that  DOthing  what- 
ever be  proposed  or  carried  into  execotioo  by 
them,  derogating  from  my  honour,  interest, 
and  the  good  of  my  country,  do  therefore,  for 
tlie  better  conducting  the  attairt  of  tbe  Soubab- 
darry,  and  prumoting  my  booour  and  interest, 
aod  that  of  tbe  Company,  in  the  best  manner, 
agree,  that  tbe  protecting  tbe  provinces  of 
BengaJ,  Baliar,  aod  Orissa,  and  tbe  force  luffi- 
dent  for  that  purpose,  be  iotirely  left  to  their 
discretion  and  good  management ;  in  considera- 
tion of  their  paying  tbe  king  Shah  Aaliim,  by 
montbU  payments,  as  by  treaty  agreed  on,  the 
aum  of  rupees  two  lacks  sixteen  thousand  six 
hundred  and  six,  ten  annas,  and  nine  pice  rupees 
(216,606  10  9) ;  and  to  me  Mubarick  nl  Dow- 
lah  the  annual  stipend  of  nipees  thirty  one  lacks 
eighty  one  thousand,  nine  hundred  and  ninety- 
one,  nine  annas  (31,81,9919);  viz.  the  sum 
of  rupees  fifteen  lacks,  eighiy-one  thousand 
nine  hundred  and  ninety -one,  nine  annas 
(15,81,991  9),  for  my  house,  servants,  and 
other  expences,  indispensably  necessary  ;  and 
the  remaining  sum  of  rupees  sixteen  lacks 
rupees  (16,00,000)  for  the  support  of  such 
aeapoys,  peons,  and  bercundaases,  as  may  be 
proper  for  my  asswarry  only ;  but  on  no  ac- 
count ever  to  exceed  that  amount* 

Article  III. 

<*  The  Nabob  Minaub  Dowlah,  who  was  at 
ihe  instance  of  the  governor  and  gentlemen  of 
tbe  council  appointnl  Nabob  of  the  provinces, 
smd  invested  with  the  managelnent  of  aflbirs, 
in  conjunction  with  Mab  Rajah  Doolubram  and 
Joggat  Seal,  shall  continue  in  the  tame  post, 
and  with  the  same  authority  ;  and,  having  a 
peifect  confidence  in  him,  I  moreover  agree  to 
let  him  have  the  disbursing  of  tbe  above  sum  of 
rupees  sixteen  lacks,  for  tbe  purposes  above 
IBentione<l. 

**  This  agreement  (by  the  blessing  of  God) 
•hati  be  inviulablv  observed  for  ever.— Dated 
tlie  9l8t  day  of  March,  in  the  year  of  our  Lord 
arro."        »gned,     "  John  Cartibr,  &c.»' 
(A  true  coj»y) 

Signed,  W.  Wtnnb.  Sec. 

6thty,  A  Suonud  from  the  Nabob  Meer  Jaf- 
fier,  in  cofiMH]ueo««  of  a  Permaun  from  tbe 
hifig,  LMHifirmtng  a  former  8unuud  to  the  Com- 
pany, for  coining  money  in  Ciloutta,  in  tbe 
naoM  of  tlie  king* 


trial  of  J^iqOk  Fmke  mid  ^Aerif  [lilt 

Mr.  BfcwtMnm  Aa  caimaal  on  Hw  pt^aaccntioift 
againat  Roy  Rada  Cfaom  (together  with  etberay 
'    a  cooaoiracv  against  tfae  Governor  General^ 

saanot  bat  rise  to  oppaae  this  extraot^dioary 


fori 

I  cannot  I 

application. 

1  understand  tbe  motion  ohiefly  to  be,  That, 
Rov  Rada  Churn  claiming  thk  privilegea  of  aa 
ambassador,  the  eounoil,  by  their  advocate, 
moves  the  C<»art,  that  the  indictment,  for  m 
conspiracy  against  him,  may  be  qoaabed  ;  ttie 
latter  part,  at  first  meotioded,  of  the  proaeentom 
of  K  being  punished,  belnir  withdrawn.  la 
support  of  this  motion,  tbe  followiog  pmpo- 
titioot  are  urged ;  via. 

1st,  The  s<»veretgnty  of  the  East  India  Con* 
pany.  Their  power  to  declare  war  and  mako 
peace;  and  consequently  to  receivo 
dors  for  the  latter  purpose. 

fid.  That  Mubarick  ul  Dowlah  is  a 
reign  prince,  possessing  the  right  of  tending 
ambassadors,  which  right  he  has  always  oxer* 
eised  ;  and  that  he  exercises  acts  of  sovcreigoty 
likewise  in  the  following  instances: 

1st,  By  keeping  a  standing  army. 

find.  And  by  possessing  the  power  nf  admi* 
nislrating  criminal  jusiice. 

Aod  in  behalf  of  his  exaellency,  we  are  in- 
formed of  his  appointment  as  Vakeel,  or  pobtie 
minister ;  his  being  invested  with  all  the  solemn 
nities  usual  on  the  occasion  ;  the  posaeMioo  of 
a  sslary  of  900  rupees  a  month,  and  being  dis- 
tinguished and  received  by  the  governor  at  an 
amhassador,  for  that  he  gave  him  ottar  and 
beetle  nutt  In  support  of  which  last  allega- 
tions, on  behalf  of  tlie  oersoo  sent  as  an  ambas' 
sador,  au  afiidavlt  of  Roy  Rada  Chum  i»  pro- 
duced ;  and  we  are  lold,  that  every  thing 
is  sworn  to  which  tbe  case  will  admit  of[ 
which  is  the  only  just  position  that  has  been 
mentioned,  aod  which  renders  it  very  nnnecea- 
sary  for  me  to  say  more  upon  the  present  oe- 
casion,  than  taking  up  the  sole  point  of  right  in 
the  person  sending  the  public  minister  ;  lor,  if 
that  is  not  establisbcd,  the  right  of  tbe  person 
sent  ceasea  of  course ;  and  it  is  immaterial  how 
far  tbe  persons  to  whom  such  ambassador  ia 
sent  are  vested  with  the  power  of  receiving  or 
treating  wilh  him. 

On  the  first  spplication  of  the  council  on  this 
occasion,  your  lordships  announced  fire  thiaga 
neceasary  to  be  established  by  affidavit,  ia  tup* 

eirt  of  tho  claim  on  behalf  of  Mubarick  n) 
owlah,  the  person  sending  a  puMio  miniater : 

1st,  That  Mubarick  ul  Dowlah  ia  a  80Te« 
reign  independent  prince. 

fid.  That  he  is  in  a  situation  to  bo  able  td 
make  war  and  peace  with  this  settlemenU 

Sdty ,  That  be  is  princept  iuijurk. 

4tbiy,  that  ^e  appoints  his  mioisten,  and 
performs  all  acts  of  sovereignty,  independently, 
aod  without  the  controul  of  this  fpovemnient 

5thly,  That  he  ia  in  ail  negotiaiiona  treated 
as  a  pnnce  tuijurii. 

In  support  of  which  factp,  ioste/id  of  any 
affidavit  being  produced^  the  minister'a  sop* 
posed  letters  ot  errdence  are  read ;  and  a  treat  j 
of  21st  of  March  1770|  between  the  Nabeib  uriT 
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the  OompttDjy  eshibitad;  by  th*  Ittlar  of 
which  it  it  ntry  obviovt,  ihat  the  two^  first  re- 
quisites for  establishiof;  tlie  clsim  are  disprevHl, 
mmI  the  dependencv  ef  the  Nabob  on  the  Com- 
pany fully  established.  Instead  f^  beings  able 
to  make  war  or  peace  with  this  eeUlesDeot,  the 
Company  ag|ree  to  support  him  in  his  subab- 
ship  with  their  forces,  and  lo  allow  him  an  an- 
aiial  stipend  of  ropees  $1,81,991  9,  which  they 
Ibiok  iifoper  to  make  the  disposition  of,  hy  set- 
tUnir  w*  ezpeoces  of  his  sslSry,  by  Itraitioj;  the 
number  of  his  peons,  seapoys,  &c.  Thi^  sti- 
pulate for  the  continuance  of  the  then  officers 
and  mioisters  in  their  jNMts,  and  expressly  sp- 
pmat  one  of  tliose  ministers  to  have  the  dispo- 
sition (in  the  manner  therein  mentioned)  of 
one  moiety  of  the  money  at  that  time  allowed 
bim  by  the  Company ;  which  stipend,  so  al- 
lowed him,  was  in  tbe  ensuing  year,  by  order 
•f  the  court  of  directors,  reduced  to  tbe  sum  of 
16,00,006  ropees  |)er  snnum.  Will  these  acts 
and  flower  in  the  Company  shew  a  sovereiii^ 
independency  in  Mubarick  ul  Dowlah,  and  his 
being  >^ble  to  make  war  and  peace  with  this 
settlement  f  Do  they  not,  on  the  contrary,  in- 
eontevtibly  prove,  not  only  his  dependency  on 
the  Company  :  but  that,  though  nutntnally  a 
Natiob,  he  is  m  fact  no  more  than  an  instrument, 
and  may  be  deemed  an  agent  of  theirs  f  It  does 
not  appear  that  he  ever  thought  himself  a  so- 
vereign prince,  or  till  on  the  present  occasion 
ever  cooceiv«t  he  hsd  a  right  to  send  an  am- 
bassador, which  he  could  only  now  have  keen 
prompted  to  by  some  friends  of  Roy  Rada 
Chum,  in  order  lo  lend  him  an  assisting  hand 
on  so  pressing  an  emergt'ncy  f 

The  only  presumptive  act  of  sovereignty 
vested  in  or  exercised  by  Mubarick  ul  Dowlah, 
is  his  signing  the  wartanis  on  capital  convic- 
-  lions  in  the  presidency  Audaulet  court,  before 
they  are  carried  into  execution  ;  but  even  this 
is  a  delusion:  and  political  motives  in  the  Com- 
pany, when  they  created  these  courts,  induced 
them  to  vest  this  power  in  him,  which  will  be  pre- 
sently fully  explained  ;  and  we  shall  shew  the 
constituting  the  courts,  and  administering  crimi- 
nal justice,  to  be  sovereign  sets  of  the  Company, 
and  not  of  the  Nabob.  As  to  tbe  Nsbob's  stand- 
ing army,  snnounced  as  an  instsnce  of  the  so- 
vereignty of  the  Nttbob,  and  of  which,  though 
we  are  mformed  by  tbe  counsel,  there  is  not 
one  jot  of  proof;  your  lordships  will  find  his 
army  a  very  inoflfen»ive  one;  for  it  Is  no  other 
than  bis  swarry,  of  which  the  number  of  sea- 
poys and  peons  is  limitsd  by  tbe  Company: 
Dor  can  the  Nabob  have  occasion  for  an  army, 
who  has  no  possessions  to  lose,  and  who  is  pro- 
tected in  the  place  he  holds  by  the  forces  of 
another  power,  which  the  Company,  hy  the 
treaty  which  has  been  produced,  have  under- 
taken to  protect  him  in. 

That  Mabarick  ol  Dowlah  as  not  a  prince  ta i 
juriij  will  not  bfsr  a  moment's  contention. 
"Hia  being  a  Nabob  would  not  make  him  such, 
if  he  had  obtained  his  Subahship  by  the  regular 
IhM  of  aroointment  from  the  Mogol,  whose 
•  imbQb  orifioaHy  ir«i|  lappockri^r 


created  to  superintend  the  affairs  of  a  provinoey 
and  waa  reoBOvable  at  pleasure ;  hut  there  hsa 
not  been  a  lawful  Nabob  since  the  desth  of  Hu^* 
jab  Caun,  which  hap|iened  in  the  year  17d9. 
It  is  welt  known  that  Mubarick  ul  Dowlah  is  a 
son  of  Meer  Jaffier,  the  Jsmmada,  whs  was 
oreateil  a  Nabob  by  lord  Clive ;  from  which  dr-* 
comsunce,  the  idea  of  a  princepi  mijurii  cesses 
immediately;  and  1  beliere,  after  what  has 
beev  ahewn,  will  presently  sppear  more  fully : 
I  need  not  auggest  that  the  Company,  in  thei# 
negociations,  have  not  treated  or  ever  consi- 
dered Mubarick  as  a  prince  itit  juris;  so  that 
there  does  not  appear  the  least  pniot  before  the 
Court,  of  any  one  of  the  five  requisites  declared 
as  neosssary  to  be  established^  or  %  ground  for 
a  supposition  of  sovereignty  in  the  person  ssid  to 
create  and  send  the  public  minister  or  smbas-* 
sadoV  to  this  settlement  which  renders  it  unne- 
cessary for  me  to  consider  Imw  far  the  Com- 
pany have  or  have  not  an  unlimited  authority 
wr  sending  or  receiving  ambassadors.  From 
tlie  deficiency  of  evidence  in  support  of  the  pre* 
sent  clsim,  it  is  unnecessary  on  our  psrt«  to 
produce  the  affidaviu  we  hsve  obtained,  to  die* 
prore  what  we  thought  might  have  been  at- 
lempte<l  to  have  been  supported  :  but,  in  order 
to  convince  your  lordships  how  ill-advised  snd 
ill-grounded  the  claim  is,  we  shsll  evince,  by 
the  affidavits  of  the  Governor  General  aud  other 
gentlemen  of  the  old  council,  that  Mubarick  o| 
Dowlah  is  every  way  dependent  on  the  £ast 
India  Compauy,  who  appoint  his  officers  snd 
servants,  allow  him  an  annual  stipend,  snd 
themselves  possess  the  entire  commend  of  the 
militsry  power  of  Bengal ;  that  he  has  neither 
aseapoy  to  command,  an  inch  of  land  to  enjoy, 
nor  a  rupee  in  his  tressury,  more  than  what 
the  Compsny  may  think  proper  to  allow  him  ^ 
and  although  the  criminfil  courts  were  nomi- 
nally tbe  courts  of  the  Nabob,  yet  thst  these 
courts  were  created  by  the  Company,  in  thd 
month  of  August  177S,  by  their  own  authority, 
without  consultini?  or  requirinir  his  concur* 
lence ;  snd  the  mode  of  the  said  province,  set- 
tled by  the  late  president  and  council,  to  be 
under  the  inspection  aud  control  of  the  Com- 
pany's servanu. 

With  respect  to  Roy  Rada  Churn,  who  is 
taught  to  swear  himself  a  public  minister,  I 
believe  it  never  entered  his  imsgioatioti  before, 
that  he  was  more  than  a  common  vakeel ;  nor 
is  a  public  minister  ever  constituted  by  that 
name  ;  for  at  the  court  of  Delhy,  where  am- 
basssdors  are  received,  and  a  real  power  is 
possessed  of  creating  them,  they  are  distin- 
guished by  the  name  of  Etchee ;  and  by  the 
affidavits  before  mentioned,  it  will  sppear  frotii 
gentlemen  long  resident  in  this  country,  a 
vakeel  was  never  looked  upon  as  s  public  mi^ 
nister,  or  entitled  to  the  rightu  of  an  ambassa- 
dor :  but  even  supposing,  for  a  moment,  thd 
creation  was  legal  and  regular,  snd  Roy  Rada 
Chum  actually  had  been  a  public  minister  ap- 
pointed in  the  year  lt7S,  it  appesrs,  and  is  ad- 
mitted, that  he  was  dismissed  hy  the  Nabob  n| 
on  idU  fallow  on  the  Sd  of  April,  17t5|  and  ft 
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treated  u  princept  ni  jurit.  Let  us  eee  how 
far  tbe  Sobab  Mnbariok  ul  Dowlah  corner 
under  tbia  deacripUon. 

Wbaterer  tbe  forms  of  govemmeot  id  thi» 
couDtry  may  bare  been  io  earlier  limea,  it  ia 
Dotoriooa,  that,  aioce  tbe  establishmeot  of  the 
Mogul  empire,  Bengal  bath  been  a  prorince 
thereof.  Th»  Sobah  of  Beoffal,  during  tbe 
time  that  tbe  empire  oontinnea  to  BMuntaio  its 
original  rigour  and  atreogth,  was  do  more  tbau 
the  king's  viceroy  or  govern'or  of  Bengal,  Ba- 
bar,  ami  Orissa :  as  aoch,  be  bad  the  com- 
mand of  the  military  forces  for  the  defence  of 
the  prorincea,  and  tbe  admbistration  of  crimi- 
nal justice.  The  branch  of  tbe  rereoue  and 
justice  in  civil  matters  was  intrusted  to  a  dis- 
tinct office  independent  of  the  Subah,  viz.  Tbe 
Dewan  of  tbe  empire.  In  progress  of  time,  as 
tbe  empire  weakened,  the  Subahs  grew  stronger, 
and  appropriated  to  tbemselres  the  revenue  t^ 
tbe  provinces;  but  even  io  tbe  weakest  state  of 
tbe  empire,,  the  Bubahs  alwajw  acknowledged 
tbe  emperor  as  their  sovereiffo,  styled  them- 
selves tlieir  servants,  add  too4  tbe  mvestiturea 
of  the  provinces  from  tbem. 

It  is,  therefore,  by  asurpatiou  only  that  they 
at  any  time  exercised  the  rights  of  sovereignty; 
but  these,  1  apprehend,  entirely  ceased  with 
the  ex(iuUion  of  Aleer  Cossim  Ally  Cawn, 
Meer  Jafficr,  whom  the  Company  placed  in 
tbe  Nszimut,  had  only  a  shadow  of  power,  and 
not  even  that  bbadow  remained  with  either  of  his 
children. 

Tbe  oresent  Subab  Mubarick  ul  Dowlah  is 
so  far  from  J>eing  an  iDdepepUenlr  prince,  that 
be  Is  in  all  things  dependent  on  the  Bnglish 
government.  They  alone  receive  the  revenues 
of  tbe  province ;  be  has  only  a  penstoo  of  1(> 
lack  of  rupees  for  his  support :  so  tsr  from  be- 
ing in  a  situation  to  make  peace  and  war,  be 
cannot  even  raise ,  ibe  smallest  body  of  troops, 
nor  bath  be  the  appointment  of  any  officers* 
It  is  in  evidence  before  tbe  Court  on  a  late 
trial,  that  Rajah  Goordass  Roy  received  tbe  in«^ 
vestiture  of  Dewan  to  his  household  from  Mr. 
Hastings,  when  at  tbe  bead  of  tbe  late  admi- 
nistration, and  the  same  bath  been  confirmed 
by  the  present  governor  general  and  poao^l. 

T)ie  late  act  of  parliament,  and  tbe  charter 
bv  which  the  supreme  court  is  established, 
clearly  evince,  that,  in  the  eyea  of  tbe  British 
legislature,  tbe  provinces  of  Bengal,  Bahar, 
and  Orissa,  are  considered  as  a  conquered 
country,  in  which  the  conqueror  hath  a  right 
to.iotroduce  his  laws,  and  make  them  obeyed. 
How  can  he  be  called  a  sovereign  independent 
prince,  whose  subjects  are  at  liberty  to  evade 
his  civil  or  criminal  jurisdiction,  by  becoming 
directly  or  indirectly  tbe  servants  oif  the  Eng- 
lish Company,  or  of  any  British  subject  ? 
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not  le-admilted  till  some  time  in  May  folbiw- 
ing.  In  tbe  intermediate  time  between  bis  dis- 
mission and  re-appointment,  the  crime  for 
which  he  is  indicted  was  committed,  discovered, 
and  a  prosecution  for  it  actually  commenced ; 
•othat  his  excellency's  ambasaadorial  claim,  if 
there  wSs  a  ground  for  it,  would  stand  biro  in 
DO  atead  on  the  present  occasion,  and  it  only 
exposes  the  wishes  of  those  who  prompted  him 
to  naake  it.  I  therefore  hope  your  lordships 
will  dismiss  the  motion,  with  costs. 

Mr.  Brix,  Mr.  Newnsan  has  so  fully  ob- 
served on  the  insufficiency  of  the  evidence  pro- 
duced in  support  of  the  claim,  that  I  think  it 
unnecessary  to  add  any  thing  to  what  he  lias 
said  on  that  bead.    1  anal  I  therefore  proceed  to 

Spint  out  tbe  definition  of  an  ambassador,  as  I 
nd  it  Isid  down  in  tbe  books,  which  will  in- 
contestibly  prove  that  Roy  Rada  Chum  cannot 
be  considered  in  that  light ;  and  then  proceed 
to  shew,  from  the  nature  of  tbe  Mogul  go- 
Temment,  how  far  the  Nabob  Mubarick  ul 
Dowlah  couMs  uoder  the  description  of  asove- 
ireign  independent  prince. 

Ambassador  is  a  person  sent  by  one  sove- 
reign to  another,  with  authority,  by  letter  of 
credence,  to  treat  upon  affairs  of  state.  Coke, 
4  lost.  153. 

It  is  therefore  requisite,  tliat  the  person  who 
calls  himself  ambassador  should  be  seat  by  a 
king,  or  absolute  potentate  or  state  ;  and  that 
he  should  have  letters  of  credence  from  ibe 
sovereign  by  whom  he  is  sent,  contaioiog  his 
appointment  and  instructions.  Coke,  4  lost. 
153. 

^  Therefore  one  who  bst|i  not  sovereign  autho- 
rity cannot  send  an  ambassador  to  another, 
lb.  Grotius  de  B.  &  P.  1.  il.  c.  18,  §  3. 

^  No  subject,  though  he  be  very  great ;  nor  a 
ticeroy,in  whom  it  would  be  high  treason.  When 
the  Scots  (incomuUoprincipe)  sent  Lowden  and 
others  to  Lewis  la,  to  treat  io  tbe  name  of  the 
whole  nation  for  assistance,  he  would  not  re- 
ceive them.  Uueen  Elisabeth,  in  like  nnanner, 
refused  to  receive  Christopher  Assonville,  sept 
to  her  in  quality  of  minister  of  state  from  the 
duke  of  Alva,  then  governor  of  Flanders,  he 
having  no  commission  or  credentisls  from  tbe 
king  of  Spain.    Molloy,  de  Jure  Mar.  120. 

It  is  the  actual  exercise  of  sovereignty  that 
gives  the  right  of  sending  smbassadors ;  inso- 
much that  ain^s,  that  are  conquered  in  a  de- 
clared open  war,  lose  that  right,  together  with 
other  privileges.    Grot.  ib. 

Tbe  principal  rights  of  sovereignty  of  which 
the  Subab  Mubarick  ul  Dowlah  must  be  pos« 
sessed,  to  ^ve  him  such  a  relation  witli  respect 
to  the  India  Company  as  to  enable  him  to  send 
any  (person  with  the  privilege  of  an  anabassador 
to  this  presidency ;  are,  1st,  That  he  is  a  so-? 
yerei^n  independent  prince:  $dly,  That  he  is 
in  a  situation  to  make  peace  and  war  with,  the 
settlement:  Sdly,  That  be  appoints  all  his  mi- 
nisters, and.  exercises  all  acts  of  sovereignty | 
independent  of  any  other  power,  and  without 
tbe  controul  of  this  government;  and  lastly. 
That  he  is  in  all  negociations  qoosidered  and 


ArrtBAvrr  of  WamtEN  HAstmos,  Esq. ;  Go- 
vernor General  of  Beiigal. 

This  deponent  maketb  oath,  and  saith.  That 
ibe  late  president  and  council  did,  on  or  about 
the  mouth  pf  August,  1772|  by  tbttr  <)Wa  au^ 
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thority,  appoint  Manee  Bej^um,  relict  of  the  late 
Kabob  Bleer  Jaffier  Ally  Cawo,  to  be  iraardiaD 
of  the  present  Nabob  Mobarick  ulDowlab; 
and  Raja  Goordaaa,  ton  of  Naha  Rajah  Nun- 
doooinar,  tQ  be  Dewan  of  the  aaid  Nabob'a 
household,  allowing^  to  the  aaid  Manee  Be- 
gam  a  salary  of  140,000  rupees  per  aanuoi ; 
and  to  the  aaid  Raja  Goordass,  for  himself  and 
officers,  a  salary  of  100,000  rupees  per  annum. 
That  the  said  late  president  and  council  did,  on 
oraboutthd  month  of  Aui^ust,  1772,  plan  and 
constitute  rei^ular  and  distinct  courts  of  justice, 
civil  and  criminal,  by  their  own  au^oritjr,  for 
administration  of  justice  to  the  inhabitants 
throui^hout  Bengal,  without  consulUng  the  said 
T^abob,  or  requirinisf  his  concurrence ;  and  that 
the  said  civil  courts  were  made  solely  depen- 
dent on  the  presidency  of  Calcutta ;  and  the 
aaid  criminal  courts  were  put  under  the  in- 
spection and  controul  of  the  Company's  ser- 
Tanls,  although  ostensibly  under  the  name  of 
the  Nazim,  as  appears  from  the  following  ex- 
tracts from  the  plan  of  the  administration  of 
justice,  constituted  by  the  president  and  coun- 
cil. 

**  Article  1.  That  in  each  district  shall  be 
established  two  courts  of  judicature;  t)ne  by 
the  name  of  the  Mutfussul  Sndder  Audaulet,  or 
Provincial  Court  of  Dewanaec,  for  the  cogni- 
zance of  civil  causes,  the  other  by  the  name 
of  Pbonsdance  Audaulet,  or  Court  of  Phous- 
dance,  for  the  trial  of  all  crimes  and  misde- 
meanors. 

««  Article  IV.  That  m  the  Phonsdance  Au- 
daulet, the  canzee  and  muftee  of  the  district, 
and  two  moutavys,  shall  sit  to  expound  the  law, 
and  determine  how  far  the  delinquent  shall  be 
guilty  of  a  breach  thereof;  but  that  the  col- 
lector shall  also  make  it  his  business  to  attend 
to  the  proceedings  of  the  court,  so  far  as  to  see 
that  all  necessary  evidences  are  summoned  and 
examined ;  that  due  weight  is  allowed  to  their 
testimony ;  and  that  the  decision  part  is  fair 
and  impartial,  according  to  the  proofs  exhibited 
in  the  course  of  the  trial ;  and  that  no  causes 
■hall  be  beard  or  tried,  but  in  the  open  court  re- 
gularly assembled. 

**  Article  V.  That,  in  like  manner,  two  su- 
preme courts  of  justice  shall  be  established  at 
the  chief  seat  of  government,  the  one  under 
the  denomination  of  the  Dewanee  Sudder 
Audaulet,  and  the  other  the  Nizamut  Sudder 
Audaulet. 

^*  Article  VII.  That  a  chief  pfficer  of  jus- 
tice, appointed  on  the  part  of  Nazim,  shall  pre- 
side in  the  Nizamut  Audaulet,  by  the  title  of 
Darrojra  Audaulet,  assisted  by  the  chief  cauzee, 
the  chief  muftee,  and  three  capable  moulavys ; 
that  their  duty  shall  be  to  revise  all  proceed- 
ings of  the  Phousdance  Audaulet  in  capital 
cases,  by  signifying  their  approbation  or  disap- 
probation thereof,  with  their  reasons  at  larga, 
to  prepare'the  senteuce  for  the  warrant  of  the 
Kaziro,  which  shall  be  returned  into  the  Mo- 
sossnl,  and  there  carried  in  execution.  That, 
with  respect  to  this  court,  a  similar  controul 
MiaUbeMgedintliepreudeiitindcouBdla  as 
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is  Tested  in  the  collectors  of  the  districts ;  so 
that  the  Company's  administratioo,  in  charac- 
ter of  the  king's  i>ewan,  may  be  satisfied  that 
the  decrees  of  justice,  on  which  both  the  wel- 
fare and  Mfety  of  the  country  so  materially  de- 
pends, are  not  injured  or  pervertedby  the  ^fleets 
of  partiality  or  corruption." 

And  the  said  .deponent  further  saith,  That  h# 
believes  the  above  to  be  true  extracta  from  tb« 
said  plan  of  administration  of  justice,  as  entered 
into  the  consultations. 

The  said  deponent  further  saith,  That  th^ 
management  or  the  revenues  of  the  said  pro- 
vince of  Bengal  has  for  some  years  past  been 
and  now  is,  entirely  in  the  hands  of  the  East 
India  Company,  and  their  represenUtives  in 
this  country,  without  the  smallest  participation 
of  the ,  said  Nabob.  And  this  deponent  further 
saith.  That,  in  conaenuenee  of  orders  from  the 
Court  of  Directors,  dated  in  April  1771,  tha 
annual  stipend  allowed  to  the  said  Nabob  Mu- 
barick  ul  Oowla  was  reduced  from  the  sum  of 
31,81,991,9  rupees  per  snnum,  to  the  sum  of 
10,00|000  rupees  per  annum. 

And  lastly,  the  aaid  deponent  saith.  That 
he  believes  all  the  above  facts  to  be  pobliclr 
known,  as  they  are  particularly  set  forth  in  a 
printed  book,  entitled,  ••  Reports  from  the 
Committee  of  the  House  of  Commons." 

(Signed)    Warren  Uastinos. 
Sworn  before  me,  this  28th 

day  of  June,  1775,        £.  Impbt. 


AppiDAvrr  OP  George  Vansittart., 

*<  This  deponent  roaketh  oath,  and  saith. 
That,  to  the  best  of  bis  knowledge  and  belief, 
Mubarick  ul  Dowla,  the  present  Nabob  of 
Bengal,  is  not  a  sovereign  independent  prince; 
nor  in  a  situation  wherein  he  can  or  is  entitled 
to  make  war  on  the  East  India  Company  or  its 
settlements.  That  the  said  Mubarick  ul  Dowla 
does  not  appoint  his  own  miuistera,  nor  per- 
form other  acts  of  sovereignty,  independently, 
and  without  the  consent  of  the  representatives 
here  of  the  East  India  Company.  The  said 
deponent  further  aaith,  That  the  whole  mili- 
tary power  of  this  province  of  Bengasi  has  been 
for  several  years  past,  and  now  is,  solely  and 
entirely  under  the  command  of  the  said  East 
India  Company  and  their  representatives,  with- 
out being  in  the  smallest  degree  under  the  con- 
troul or  influence  of  the  said  Nabob.  That 
the  sole  management  of  the  revenues  of  the- 
said  province  has  also  been  for  some  time  past, 
and  now  is,  in  the  hands  of  the  representatives 
of  the  said  Company,  without  the  least  partici- 
pation of  the  Nabob.  That  a  mode  for  admi- 
nistration of  justice  both  civil  and  criminal  to 
the  inhabitants  of  the  said  province  was  settled 
by  tlie  late  president  and  council,  in  or  about 
the  month  of  August  177!l,  by  their  own  autho- 
rity, without  consulting  the  said  Nabob,  or  re- 
quiring his  concurrence;  and  that  that  plan 
ifvas  carried  into  execution,  by  which  the  civil 
courts  throughout  the  province  were  put  en-' 
tirely  onder  tbe  prttideucy  rf  Cakutta,  and  tha 
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ndon  will  attach :  they  areaathorized  to  mak* 
trcatiet,  war,  and  peace,  with  the  coaotrj 
powers  IB  ladia.  It  ia  most  oertainlj  neces- 
sary, that  they  should  receire  agents  frum  those 
powers,  for  the  transaction  of  their  public  busi- 
ness: I  do  not  absolutely  say,  that  it  is  a  con- 
sequence, that  those  agents  should  be  pot  in 
the  situation  of  foreign  ministers  st  European 
courts ;  nor  would  1  by  any  means  be  under- 
stood to  put  a  negative  upon  it :  it  is  not  ne« 
eessary  in  this  case,  and  perhaps  no  case  may 
e?er  aiise  wherein  it  msy  be  neoesMry,  to  de- 
termine it.  I  give  no  opinion  about  it ;  and  I 
desire  that  may  be  clearly  understood :  there- 
fore, however  this'  case  may  be  determinnl, 
the  dignity,  honor,  and  powers,  of  the  govern- 
ment of  this  settlement  are  safe :  they  are  not 
affected  by  it: ,  the  Court  will  always  support 
them,  when  they  are  fairly ,  openly,  and  legally 
exercised.  There  is  enough  and  enou(|h  to  de- 
termine this  claim,  without  entering  into  that 
question. 

But,  though  the  rights  themselves  are  clearly 
established,  it  will  be  proper  to  colisider  the  true 
and  substantial  reason  that  has  induced  that 
common  consent  of  nations,  which  is  called  the 
ju$  gentium,  and  gives  sanction  to  them.  One 
reason,  and  a  common  one  assigned,  is,  that 
they  represent  the  person  of  their  prince,  and 
carry  his  majesty  about  them ;  apd  therefore 
their  persons  must  be  sacred :  this  is  rather  a 
captivating  and  dazzling  than  a  substsntial  rea- 
son ;  it  is  a  fiction.  No  nation  was  more  civi- 
lizetTthan  the  Romans;  no  nation  (with  Teij 
few  exceptions)  was  more  attentive  to  the  pn- 
vileges  of  ambassadors ;  yet  mere  sacredness 
of  person  did  not,  among  them,  orotect  from 
justice:  the  vestal  virgins,  the  tribunes  of  the 
people,  the  high  priests,  the  pontifices  mojrimi 
(unless  actually  officiating)  and  aU  others,  who 
had  nothing  to  protect  them  hut  the  sanctity  of 
t  jieir  persons,  were  subject  to  the  courts  of  jus- 
tice :  I  do  not  recollect  sny  claim  made  simply 
on  that  ground,  but  the  exemption  claimed  by 
the  popes  for   the  Romish  clergy,  *  persona 

*  enim  quantum  vis  sancta  sola  in  jus  vocattone 

*  oon  violatur.*  There  is  soother  fiction,  that 
ambassadors  are  not  considered  as  within  the 
territory  of  the  prince  to  which  they  are  sent ; 
this  ana  what  1  before  meutiooed  are  not  pro- 
perly reasons,  hut  fictions,  formed  to  rativfy  the 
rnsonings  on  the  mnoicipal  laws  of  the  coun- 
tries to  which  the  ambassadors  are  sent :  the 
true  and  substantial  reason  is  derived  from  the 
necessity  of  protentiog  persons  sent  on  material 
business,  in  which  the  public  is  concernetl ;  it 
is,  '  ne  ab  officio  suscepto  legatioois  avoceutnr, 
<  oe  impediator  legntio,  ne  probibeantur  pub* 
'  lico  munere  fungi ;'  the  main  t<reat  Imsiness, 
which  chiefly  operates  to  give  this  right,  is, 
that  of  roakmg  treaties,  more  especially  such 
as  concern  war  and  peace,  *  quia  pacis  et  fosde* 

*  rum  sunt  ountii  et  |imxenets,  et  sine  his  gvn* 

*  tium  societaset  arnica  quies  satvs  esse  neqoit.* 
Among  powers  capable  of  making  real  treaties^ 
and  aiakiog  war  and  peace,  it  is, absolutely  ne- 

I  eessary  thai  tbera   sbotiUi  be  * 


1119] 

criminal  courts  under  the  inSpeotbn  and 
trol  of  the  Company's  servanU,  although  the 
latter  were  nominally  the  oonrta  of  the  Nabob. 

«•  That,  in  the  year  177S,  the  said  late  prasi- 
dent  and  council  did,  by  their  own  authority, 
appoint  Manee  Begum,  relict  of  the  lata  Nahoti 
Ileer  Jaffier,  to  be  guardian  of  the  present 
Nabob;  and  Riyab  Goordaas,  son  of  Maha 
Eajah  Nundocomar,  to  be  Dewas  of  the  Na- 
bob's hottseliold }  and  by  their  own  authority 
appointed  salaries  to  the  said  Manee  Begum 
and  the  said  Rajah  Ooordass.  And  the  said 
deponent  further  s»ith.  That,  in  consequence 
of  orders  from  the  court  of  directors  signified, 
be  is  informed,  in  their  letter  of  th6  10th  of 
April  1771,  the  annual  stipend  of  about 
S2,00,000  rupees^  agreed  to  be  paid  to  former 
Nabobs,  and  to  the  present  Mnbaricknl  Dowla, 
was  reduced  to  16,00,000  rupees  per  annum. 

**  The  said  deponent  further  saith,  Thst,  dur- 
ing his  residence  in  India,  he  has  never  onder- 
atooii  that  a  person  residing;  under  the  denomina- 
tion of  vakeel,  was  a  public  minister,  entitled  to 
the  rights  of  ambassadors ;  but  conceived  such  a 
person  to  be  liable  to  the  local  jurisdiction  of 
the  courts  civil  snd  criminsl  where  he  resided. 

(Signed)  *'  Gbouob  VANsrrrART." 
<*  Sworn  before  roe,  the  37  th  day  of 

June,  1775,        S.  C.  Lbhaisteb." 

Two  other  Affidavits  were  read,  one  made  by 
Mr.  Hurst  snd  the  other  by  Mr.  Lane  (both 
members  of  the  late  council)  in  exactly  the 
same  wprds  ss  that  of  Mr.  Vansittart. 

Mr.  Firrer.  There  has  not  been  the  least  at- 
tempt to  pro? e  that  the  right  of  these  provinces 
is  not  in  the  Nsbob  Mubarick  ul  Dowlah ;  his 
being  divesited  of  the  power  is  no  argument 
against  his  possessing  the  right  of  sovereignty : 
I  therefore  hope,  that  he  will  meet  with  full 
protection  from  this  Court,  and  that  his  vakeel 
Rada  Churn  will  be  allowed  the  right  of  an 
ambassador. 

Chief  Jutiice,  You  are  hard  pressed,  to 
make  use  of  that  arguiAent:  the  Company 
will  not  thank  you  for  stating  the  right  to  be  in 
Mubarick ;  for,  if  it  is,  the  exereiae  of  the 
power  must  be  an  usurpatiou  in  the  India 
'Company ;  but  I  do  not  take  it  to  be  so,  for 
the  treaty  which  you  have  prodaced  ia  a  euro 
render  by  him  of  all  power  into  the  hands  of  the 
Company.   ' 

In  the  decision  of  this  question,  it  will  not  be 
necessary  to  enter  into  the  coounon-plaoa  learn- 
ing concerning  the  rights  of  ambassadors,  nor 
in  wtut  manner  they  have  been  sanctified,  not 
only  by  the  most  polished,  but  even  the  most 
barbarous  nations.  All  nations,  who  have  had 
intercourse  with  others,  have  held  their  cha- 
racters sacred  ;  the  rights  of  ambassadors,  as 
far  as  they  relate  to  the  question  before  us,y«fs 
renocsfidi  domum^  sre  clearly  established  by  all 
the  writers  on  the  sul^ject;  nor  will  it  he  ne- 
qessary  to  decide,  whether  the  East  India  Com-, 
pany  have  or  have  not  a  right  to  receive  public 
■uoulfiisy  apoa  whwn  aU  thq  righu  pf  ambas 
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a^^ts,  frhose  peraom  ibould  be  proleetcd  e? en 
mm  the  lawt,  lest  the  laws  should  be  stiade 
the  tRStrument  of  defeating  negociations,  which 
mii^bt  be  of  the  utmost  coaseijuence  to  the 
State ;  otherwise  notions  most  kve  in  eternal 
war,  or  in  insidious  peace ;  for  if  there  were 
not  persons,  harbingers  of  peace,  who  conid 
irith  safety  come  to  the  opposite  party  to  pro- 
pose pea^e,  and  the  terms  on  which  it  should 
be  held  innolsUe,  thongh  the  contending 
powers  were  each  peaceably  inclined,  the 
horrors  of  war  must  continue ;  and  when  they 
were  tired  out,  an  insecure  armistice  wouM 
take  pisce,  to  last  no  lonja^er  than  till  one  of  the 
parties  had  recovered  strength  and  spirits  suffi* 
cient  to  renew  hostilities.  It  is  from  the  real 
business  between  nation  and  nation,  not  from 
ftny  representation  of  snppose«l  majesty,  thst 
their  rights  are  substantially  founded.  Is  Mu- 
Varick  ul  Dowlah,  or  was  he  ever,  a  prince  in 
a  situation  of  transacting  any  pabfic  business 
of  consequence  with  this  settlement  ?  Is  be, 
from  the  eridence  before  us,  capable  of  making 
war  and  peace  with  this  settlement  ?  If  not, 
though  there  may  remain  in  him  a  shadow  of 
maj^Vf  I  think  no  sanctity  of  person  can  be 
Aerifed  to  his  Vskeel,  which  will  be  sufficient 
io  give  him  the  rights  of  an  ambassador :  ^  for 
this  reason  1  threw  out,  when  this  was  before 
mentioned,  what  1  thought  would  be  necessary 
fat  the  governor,  general  and  council  to  make 
out,  before  they  could  support  this  claim  :  I 
did  it,  that  if  they  could  not  make  it  out,  they 
might  haye  an  opportunity  of  relinquishing  a 
elaim,  which  I  was  fully  aware  mutft  embar- 
rass them ;  they  have  chosen  to  persist  in  it, 
and  to  force  the  Court  to  a  determination  on  a 
question,  which  their  counsel  states  to  be  poli- 
tical ;  and  that  to  protect  a  man,  charged  (whe- 
ther properly  or  no,  will  appear  when  the  in- 
dictment Is  tried)  with  a  conspiracy  against  the 
first  man  in  this  settlement,  the  governor  gene- 
ral. Whatever  my  opinion  may  be,  th^  gen- 
tlemen of  the  council  must  have  been  clearly 
conyinced  of  the  justn<^s  and  indispensabiKty 
of  the  claim ;  or  in  such  a  case,  1  am  sare, 
they  wonid  not  have  made  jt. 

Vve  have  said,  it  wmdd  b&  necessary  that  the 
governor  general  and  couhcH  should  verily,  by 
affidalF.it,  that  Mubarick  nl  Dowia  was  a  sove- 
reign prince,  ip.  a  situation  to  make  war  and 
peace  wilh  this  settlement ;  that  be  was  tui 
juris ;  that  he  appointed  bis  own  ministers ; 
that  be  performs  ail  acts  of  sovereignty  inde- 
peodtfnily,  and  without  the  controul  of  this  go- 
yernmen.t ;  that  he  i^  in  all  negociations  treated 
^  a  jtrince  sui  juris*:  that  a  Fakeel  is  a  public 
dkinister,  having  the  jus  revocandi  domum: 
that  the  governor  spheral  and  cotincil  have  al- ' 
w'ays  treated  Roy  Rada<)btirn  as  invested  witb^ 
the  rights  which  they  claim  Tor  blm,  and'  that 
they  do  not  consider  him  'object  to  the  order 
and  controul  of  this  govehiment:  no  such  affi- 
davit hat  been  made;  I  should  have  been 
much  surprised  if  there  had;  but  tfai^  reason 
given  ibr  want  of  the  affidavit  is  not  the  true, 
one ;  ttamely.  That  the  fa^  ^hntld  not  bear 
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them  out :  the  reason  giyen  by  their  counsel 
is,  That  the  governor  general  and  council  could 
not  make  the  affidavits  required,  because  they 
are  a  corporation. 

I  cannot  imas^ne  from  what  confusion  of 
Ideas  this  notion  nas  spruug ;  in  fatt,  they  are 
no  corporation ;  if  they  were,  could  it  enter 
into  the  mind  of  any  man,  that  it  was  sufficient 
for  a  corporation  merely  to  make  a  chiim,  with* 
dut  supporting  it  by  proof  ?  to  'fling  a  claim  oA 
.paper  mto  court,  and  leave  it  to  establish  itself 
without  evidence  f  Though  a  body-  corporate, 
^ud  corporate,  cannot  make  an  aradavit,  each 
mdividnal  that  composes  it  can:  in  fact,  the 
governor  general  has :  the  individuals,  if  the 
facts  would  have  boi;ne  them  put,  might,  and'  I 
have  no  doubt  would,  have  made  the  affidavits, 
especially  as  the  Court  had  informed  them,  if 
they  did  not,  the  negative  of  the  question  put 
would  be  taken  pro  cor^eiso.  They  have  not 
even  sv^orn,  or  given  any  evidence j  that  Uiey 
themselves  do  now,  or  ever  have  treated  Roy 
Rada  Churn  as  a  person  invested  with  the  righti 
they  claim  for  him  from  us,  tisr  that  they  do 
not  consider  him  subject  to  the  order  and  con- 
troul of  this  government:  is  be  then  to  bb 
treated  as  a  public  minnter,  merefy  to  elude 
justice,  and  in  no  other  respect  to  be  so  treated  f 
I  have  little  doubt  but  that  th^  dian  was  ori- 
ginally appointed  by  the  infloenoe  of  the  late 
administration;  and  am  not  surprised  that 
those  who  form  the  government  of  this  presi- 
dency, which  undoubtedly  estercises  authority 
over  the  master,  cannot  swear  that  they  do  not 
think  the  servant  liable  to  the  controul  of  the 
governnient  of  this  presidency. 
'  What  has  been  produced  in  support  of  this 
claim  P  A  paper  which  is  called,  a  treaty  with' 
ftlobarick,  a  Sunnod  of  Meer  Jaffier  Ally  ^aun. 
the  affidavit  of  Roy  Rada  Churn,  and  two  let- 
ters to  the  governor  general,  which  are  called 
the  credentials. 

The  treaty  indeed,  by  its  first  article,  noiiii- 
nally  guarantieea  to  him  the  possession  of  Ben* 
gal,  Bahar,'and  Orissa ;  but  by  the  other  arti- 
cles, all  power  whatsoever  is  talcen  from  hxml 
nothing  is  lef!  him  but  air  empty  title,  ana 
31,81,991  ropees  annoalty ;  even  that  sum  is 
appropriated,  aHbut  16  lack,  to  liiff  household  ]^ 
and  it  is  express^  stipuTated,  mt  the  remain- 
ing 10  lack  shotrld  be  expended  by  tire  officet 
named  in  the  treaty,  in  maintaining^  tlie  peons. 
5cc.  of  his  swarry.  He  is  thereby  obliged  jii 
keep  up  the  ensigns  t^  poW^i',  ai^d  maint^ 
the  outside  pomp  of  a  prince,  by'  the  very  in- 
strument which  is  an  aetuilt  sOfVeiider  of  bia 
sovereignty,  if  he  was,  wbicfh  is  not  ih  proof; 
ever  posses^  of  it.  '  .        ' 

It  was  stated  by  the  dooqsel  at  the  bar,  to 
induce  the  Court  to  #>eli»ve'  thstt  the  miliury 
power,  that  substantial  evidence  of  royalty, 
was  in  his  bands,  that  he  kept  an  army  on 
fbot:  what  does  it  turn  but  to  be?  a  mere^ 
swafry,  to 'keep  up  Ostensible  Oomp,  and  mak€f 
bitn  appear  vrhat  be  is  not.  It  is  a  miserable 
attempt  tb '  impose  on  tbe  Coutt.  As  to  tbtf 
Sannud  tf  Meet*  Jtiffieti  that  is  produced,  td 
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•bew  that  Mubarick  bu  a  right  taji  mint,  ano- 
ther mark  of  sovereignty  :  does  it  prove  it  ?  It 
proves  that  the  East  India  Compaoy  bad  exer- 
cised the  right  of  coining  money ;  and  what 
tbej  iiossessed  before,  is  coo6rnied  to  them  by 
the  grant  of  Jaffivr.  By  what  anthority  the 
East  India  Company  claimed  it  before  this 
grant,  does  not  appear ;  it  do€<  appear  they 
exercised  it :.  but  thoufph  Meer  Jamer  might 
be  a  sovereign,  how  is  Mubarick  connected 
with  him  ?  no  title  has  been  attempted  to  be 
derived,  nor  any  succession  proved,  from  Jaffier 
to  Mabarick.  la  there  anv  proof  that  Muba- 
rick  ever  coined  mosey  in  his  own  name  ?  He 
certainly  did  not.  All  this  is  mere  colour,  and 
so  faint  that  I  can  hardly  induce  myself  to 
think  that  the  gentlemen  who  made  the  appli- 
cation do  themselves  believe  what  they  am  de- 
airoQs  the  Court  should  lielieve.  The  creden- 
tials, as  they  are  called,  instead  of  supporting 
the  claim,  prove  expressly  that  Roy  Rada 
Cbom  was  not  Vakeel  to  Alubariek,  either  at 
the  time  the  ofleiiee  charged  in  the  indictment 
was  committed,  or  at  the  time  that  the  matter 
was  enquired  into,  and  Roy  Rada  Churn  bound 
over  by  the  judges  lo  appear  at  the  present 
sessions.  He  was  appointed  two  years  ago ; 
on  the  32d  May,  1775,  the  last  letter  was  read 
by  the  govcfoorfrom  Mubarick  ul  Dowlah,  in- 
forming him,  thai  Rov  Rada  Churn  had  been 
a  very  idle  person,  and  that  he  conceived  bis 
having  a  Vakeel  as  ao  useless  fxpence,  and 
therefore  he  had  dismtssed  him  from  the  1st  of 
Suffer,  which  corresponds  with  the  3d  of  April. 
The  fact  complained  of,  and  the  binding  over, 
was  all  in  April.  He  ia  reinstated  the  SOth  of 
May.  The  grounds  on  which  he  waa  dis- 
cliarged  are  worthy  observation ;  I  cannot  help 
feeling  for  Mubarick,  who,  by  that  letter,  seems 
to  feel  bis  own  sitoation ;  he  thinks  the  having 
a  Vakeel,  or  as  he  is  affected  to  be  called,  a 
public  minister,  was  needless,  and  the  expenoe 
iinprofiUble.  So  it  was:  bad  he  anv  affairs  of 
consequence  to  negociate  here?  could  he  make 
war  or  peace?  Why  was  Rada  Churn  dis- 
missed ?  Because  he  was  an  idle  person,  and 
because  be  was  chargeable  to  the  Nabob ;  he 
ia  discharged  for  a  good  cause.    Is  any  reason 

E'ven  why  he  was  restored  f  Had  he  become 
w  idle  r  Had  Mubarick  more  business  to 
transact  f  The  saving  hii  sfdary  could  not  be 
ffreat  during  his  short  dismission ;  was  the  Na- 
Oob  grown  richer  ?  Why  then  was  he  restored  ? 
The  true  reason  is  too  obvious*  Roy  Rada 
Churn  bad  got  into  a  disagreeable  scrape. 
Mubarick  waa  desirous  of  protecting  him  from 
it  Though  the  idea  of  protecting  in  this  OMin- 
ner  is  by  no  meana  Asiatic ;  I  will  not  suppose 
that  any  influiMioe  other  than  the  personal  inte- 
rest of  Roy  Rada  Churn  waa  exerted  over  the 
Kabob  on  this  occasion. 

We  next  come  \f>  Roy  Rada  Churn's  affi- 
«avit.  I  tliink  the  person  that  drew  that  affi-^ 
davit«  and  suffered  him  to  swear  to  it,  is  most 
highly  to  be  censured.  What  is  he  made  to 
^wear  ?  That  he  now  is,  and  for  two  years  and 
apwardsl»itpasthaabteacttideotiBCaktttta, 


as  the  poblic  minister  or  Vakeel  of  Mubarick, 
except  for  about  the  space  of  ten  days  in  May 
last,  and- in  no  other  character;  ami  that  he 
has  been  charged  with  oonducting  and  transact- 
ing his  affairs,  with  the  East  Jndia  Company 
and  others,  at  this  presidency.  That  there  ia 
not  any  other  public  minister  or  Vakeel  of  the 
Nabob  Mubarick  resident  in  Cakutta,  aa  ha 
verily  believes.  This  last  is,  I  have  no  doubt, 
perfectly  true,  and  he  might,  I  dare  say,  have 
safely  added,  nor  any  other  place  whatsoever. 
The  tetters  to  the  governor  general  are  not 
credeotially  for  transacting  business  with  the 
East  India  Company  ao«l  othera;  but  what  I 
chiefly  blame  is,  the  suffering  bin  t»  swear, 
what  IS  not  tnie,  that  he  resided  aa  a  poblic 
minister  or  Vakeel,  when  he  was  not  Vakeel. 
It  Is  said  he  did  not  know  till  these  letters  were 
shewn  him  tbst  he  had  been  dismissed ;  why 
then  did  he  make  an  exception  to  ten  days  in 
May  ?  He  must  have  known  it  when  he  awore 
the  aflldavit ;  if  he  did  not,  the  affidavit  might 
have  been  amended ;  if  it  was  not  amended,  at 
least  it  should  have  beeU  explained  to  the 
Court  when  the  affidavit  was  read.  1  called 
upon  the  counsel,  when  the  letter  waa  read,  to 
acquaint  the  Court,  whether  the  facts  chai|;ed 
on  Roy  Rada  Chum,  and  the  enquiry  into 
them,  was  during  the  time  of  his  dismisaion  ; 
but  could  receive  no  answer.  He  that  drew 
the  affidavit  moat  have  known  it.  He  swears, 
he  was  in  the  character  of  Vakeel  for  two  yeara 
last  past,  except  ten  days  in  May.  If  that  bsd 
been  true,  he  would  have  continued  Vakeel  till 
after  the.lime  he  was  bound  over.  He  thought,^ 
or  rather  those  who  drew  the  affidavit  thought, 
the  time  material.  It  is  plain  ibis  could  not 
be  acddent.  He  is  either  made  to  awear  what 
is  not  true,  or  to  prevaricate  most  abominably. 
But  there  is  another  circumstance  in  which 
the  drawer  of  the  affidavit  is  most  highly  cul- 
pable. He  »  made  to  swear  to  what  he  could 
not  nmlerstand,  the  term  *  public  miniateT;*  it 
conveys  ideaa  that  are  hardly  to  be  explained 
to  the  natives  of  this  country :  and  for  what 
purpose  F  Could  it  be  expected  that  the  Court 
would  only  attend  to  the  sound  of  words? 
Could  it  be  thought  he  was  nearer  proving  him- 
self a  public  minister  on  whom  the  nght  of 
ambassadors  would  attach,  by  using  these 
words,  than  if  b?  had  simply  sworn  himself 
Vakeel?  There  is  no  affidavit  of  the  place  of 
residence  of  Roy  Rada  Chura  before  his  firrt 
appointment.  But  it  turns  oqt  from  thia  affi» 
davit,  that  he  was  resident  here  before  his  last 
appointment,  and  therefore  subject  to  tha 
English  laws.  If  so,  be  ia  answerable  here  y 
for  an  ambasndor,  any  mora  than  anther  per- 
son, is  not  to  commit  crimes  with  impiinity. 
He  will  be  subject  to  that  tribunal  to  which  he 
was  subiect  before  be  was  invested  with  bis 
public  coaracter.  ffhe  was  a  sutj^ectof  the 
prince  who  sent  him,  he  will  be  subject  to  bis 
courls  of  law  t  if  he.  was  answerable  to  the 
courts,  of  law  of  another  prince,  he  must  be 
called  upon  in  .diat  prince>  courts ;  if  he  w 
before  aubjeet  tQ  the  itatein  wUcb  lie  \ 
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Blojredi  which  is  the  present  oue.  be  will  etill 
be  eoMeable  to  the  courts.  For  If  before  the 
embassy  be  wss  not  sulked  to  the  prioce  in 
whose  employ  he  is,  tbe  sole  act  of  makiog 
himiambanaiiur  will  not  make  him  liable  to 
his  courts;  except,  perhaps,  io  mailers  which 
relate  to  bis  embassy.  Tliere  are  differencies 
of  opinions  on  this  subject,  as  I  stated  the  other 
day  ;  but  1  take  the  reason  and  weight  of  ao- 
tboritlesto  be  on  this  side.  I  tlien  stated  why 
Wicqaefurt  was  a  strenuous  opposer  of  this 
doctritte.  Bynkershoeck  is  firm  in  this  opi« 
nioo. 

Thus  it  stands  on  the  evidence  in  support  of 
the  claim.  It  is  mere  colourable  evidence; 
but  when  the  affidavits  on  the  other  side  are 
read,  thatcok>ur  immediately  vanishes. 

The  Governor  General  swears,  that  the 
late  administratMn,  by  their  own  authority, 
appointed  Monur  Begum  to  be  guardian  to  the 
Nabob,  and  Rajah  Gondass  Dewan  of  his 
household,  allowing  each  of  them  large  sale* 
ries  :  that  the  same  administration  planned  and 
constructed  criminal  and  civil  courts  bv  their 
own  authority,  without  consulting  the  Nabob, 
«r  requiring  bis  concurrence ;  the  civil  were 
made  dependent  on  the  presidency  solely ;  and 
the  criminal,  though  held  in  the  name  of  the 
Nabob,  are,  in  fact,  under  the  controul  and  in- 
spection of  the  servanuof  the  East  India  Com- 
pany :  that  the  management  of  the  revenue 
<ihe'sinewsof  war)  are  entirely  in  the  hand  of 
tbetEast  India  Company  and  their  representa- 
tives, without  the  smallest  participation  of  the 
Nabob :  that,  in  consequence  of  orders  from 
the  Court  of  Directors,  the  annual  stipend, 
which  was  allowed  him,  was  reduced  from 
31,81,991  rupees,  to  16,00,000  rupees. 

hy  what  authority  did  they  appoint  a  guar- 
dian? The  Company  had  no  natural  coonec- 
tiou  b^  blood  with  Alubarick.  By  what  autho- 
rity did  tbev  appoint  the  Dewan  of  his  house- 
hold, and  allow  them  larj^e  salaries?  It  could 
«nly  be  done  in  their  political  capacity,  by  that 
Mitoority  which  they  exercised  over  him.  If 
the  treaty  given  in  evidence  was  in  the  nature 
of  a  real  treaty  with  a  sovereign  prince,  where 
there  were  mutual  agreements  and  considera- 
tions, how  came  this  stipend,  for  so  it  is  called, 
(a  word  hardly  applicable  to  an  indepeadent 
sovereign  prince)  to  be  reduced  to  16,00,000 
rupees?  By  what  authority  did  they  erect  the 
courts  of  law,  and  exercise  the  admiuistration 
of  justice,  without  any  communication  with 
bim  ?  Had  he  himself  any  idea  he  was  a  sote- 
reign?  Does  he  complain  of  the  reduction  of 
bis  stipend,  or  the  infringement  of  treaties  ? 
No :  He  considers  himself,  what  he  really  is, 
alMolutely  dependent  on  the  Company,  and  was 
willing  to  accept  any  pittance  they  would  allow 
biiD  &r  his  maintenance.  He  claims  no  right. 
Does  be  complain  that  the  administration  of 
justice  is  taken  into  the  hands  of  the  Com- 
pany ?  No :  by  the  treaty,  the  protection  of 
his  subjects  is  delivered  up  to  the  Company  ;. 
and  he  well  knew,  whoever  is  held  op  as  the 
ostensible  prince,  the  adosinistration  of  justice 


most  be  in  tbelands  of  those  who  have  power 
to  enforce  it. 

The  Governor  General,  who  I  suppose  had 
a  delicacy  to  state  more  than  what  liJis  been 
before  made  public,  closes  bis  affidavit  with 
Mying,  all  that  be  has  deposed  to  he  believes 
to  be  pnUicly  known,  as  it  is  particularly  set 
forth  in  the  Reports  of  the  Committee  of  the 
House  of  Commons.  I  knew  it  was  there,  and 
therefore  was  surprised  St  tl|is  application.  It 
is  so  notorious  that  everj^  body  in  the  settle- 
ment must  have  known  it ;  when  I  say  every 
body,  I  mean  with  an  exception  to  the  gentle- 
men who  apply  to  the  court  The  doly  reason 
I  can  give  ior  their  applying  is,  the  little  time 
they  have  been  in  the  country,  and  the  want  of 
knowledge  of  former  transactions  of  govern- 
ment, and  the  customs  and  manners  of  the 
people.  I  wished  the  Governor  General  had 
pointed  out  the  passage  to  them ;  for,  if  he 
had,  it  ought,  and -I  have  therefore  no  doubt 
would,  have  prevented  this  application. 

The  Governor  General's  affidavit  proves  the 
revenues,  their  cotleptioo,  the  whole  adminis* 
tration  of  justice,  both  civil  and  criminal,  and 
^ven  in  appointing  the  officers  of  his  house- 
hold, to  be  in  the  Company.  Mr.  Lane,  Mr. 
Hurst,  and  Mr.  Vansittart,  all  members  of  the 
late  council,  depose  that  the  military  is  so  like-^ 
wise.  They  swear  that  tlie  whole  roiliUry 
power  of  the  province  is,  sad  has  been  for  se- 
veral years,  entirely  under  the  controul  of  the 
Company  and  their  representatives.  T^ey 
swesr  that  he  performs  no  acts  of  sovereignty 
independen.t  of  and  without  the  consent  of  the 
representatives  of  the  East  India  Company. 
Nothing  therefore  is  left  to  Mubarickbutan 
empty  title.  This  has  been  said  to  be  a  poli- 
tical question,  and  that  the  determination  of  it 
against  the  right  of  the  Vakeel  might  be  pro- 
ductive of  quarrels  with  foreigo  nations,  espe- 
cially the  French.  I  think  it  can  have  no  such 
effect,  for  whether  the  territorial  aoqoisiliena 
beloug  toithe  crown  or  the  company,  if  either 
of  them  have  a  right  to  execute  sovereignty 
here,  and  chuse  so  far  to  nostpone  their  own 
dignity,  as  to  set  up  aaotber  person,  through 
whom,  and  in  whose  name,  they  will  exerase 
the  power,  1  don't  know  that  any  forei^^n  sUte 
has  any  right  to  complain,  nor  do  I  think  this 
determinalion  can  affect  the  legality  of  the 
courts  established  in  this  province.  All  that  is 
determined  in  this  case  is,  that  Mubarick  til 
Dowlab,  who  has  surrendered  his  power  en^ 
tirely  into  the  hands  of  the  English  Company, 
cannot  himself,  nor  ean  the  East  India  Corn- 
pan  v  in  his  name,  protect  delinquents,  subject 
to  the  jurisdiction  of  this  court,  from^  being  pu- 
nishe«l  by  the  laws  of  Great  Britain  ;  that  the 
agtoU  of  the  East  India  Company  cannot,  by  % 
making  him  the  instrument,  do  indirectly  what 
they  would  not  do  dirtetly.  It  cannot  be  a  po- 
litical question  of  a  serious  nature  in  the  opi- 
nion of  the  gentlemen  making  the  claim  ;  had 
it  been  so,  they  would  not  have  pressed  a  dep- 
sion  on  it  in  this  very  unfavourable  case.  It  is 
no  right  claimed  by  the  Nabob;  both  be  and 
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hU  Vaked,  as  IIm  Vakeel  ae  to  bimteircMiilid- 
ly  confessed  in  bis  memoriil,  were  wholly  ig- 
norant of  the  rights  and  privileges  to  which 
be  was  entitled  by  tbe  laws  of  Great  Britain, 
as  an  ambassador,  or  public  minister :  if  any 
material  consequences  follow  from  it,  tbe  geo- 
tlvmen  should  hare  been  backward  io  fordng 
us  to  a  decision ;  for  we  roust  gire  such  an 
opinion,  whatever  may  be  the  consequences,  as 
If  e  think  fotmded  in  law.  They  were  to  judge 
of  the  politics.  They  have  thought  it  right  to 
have  it  determined.  The  evidence  is  before 
lis ;  we  cannot  determine  contrary  to  it  We 
mottjudge  by  laws,  not  by  politics.  Perhaps 
this  question  might  have  been  determined 
merely  on  tbe  dates  of  the  letters  to  the  go- 
veruor  general ;  but  as  tbe  counsel  have  made 
the  other  a  serious  question,  1  should  not  have 
thought  that  I  had  done  my  duty  if  I  bad  not 
given  a  full  and  determinate  opinion  upon  it.  I 
ahoiild  have  been  sorry  if  I  had  left  it  doubtful, 
whether  the  empty  name  of  a  nabob  could 
be  thrust  between  a  delinquent  and  the  laws, 
so.  as  effectually  to  protect  him  from  the  bands 
of  justice,  flad  this  been  allowed,  I  don't 
know  how  far  it  might  have  been  carried  ;  the 
rights  claimed  extend  not  only  to  the  ambas- 
sador, but  his  family  and  servanto.  It  is  pro- 
per that  tbe  public  should  be  relieved  from  tbe 
anxiety  they  must  necessarily  be  under  from 
such  a  doubt.  It  is  prooer  Mubarick  should 
be  informed  of  our  opinion,  that  he  may  not 
make  thesame  attempt  in  future. 

The  rights  of  ambassadors,  as  we  have  been 
treating  of  them,  are  founded  on  jta  gentium 
in  Europe!  it  is  by  no  means  clear  that  pre- 
cisely the  same  ideas  rule  in  this  great  penin- 
sula of  Hindoston,  where  the  laws,  customs, 
and  manners  of  the  nations,  that  inhabit  if,  are 
as  dissonsnt  from  those  of  the  nations  in  Europe 
as  the  country  is  far  removed  from  it.  We 
know  by  history  that  the  character  of  an  am- 
bassador ef  a  certoin  rank  is  held  sacred  here, 
or  perhaps  more  so  than  in  any  part  ofUBuroue, 
but  does  it  follow,  though  in  Europe  the  righto 
oi'arobBKsadors  are  gj[ven  to  all  public  ministers 
of  whatsoever  denomination,  that  it  is  so  in  this 
country  ?  Has  there  been  any  proof  of  it? 
There  is  to  the  contrary.  Mr.  Hurst.  Mr. 
Lane,  and  Mr.  Vansittort,  who  has  resitled  long 
in  this  country,  swear,  they  never  understood 
that  a  oersoii  residing  under  the  denomination 
of  a  Vakeel  was  a  public  minister,  intttled  to 
tbe  rights  of  an  ambassador  ;  but  that  they 
conceive  such  a  person  liable  to  the  local  juris- 
diction of  the  courts  cir il  and  criminal  where 
he  resides.  What  is  there  to  oppose  this  f  In 
Europe  there  wss  a  time  that  these  were  at 
some  courts  denied  to  agents  and  residents.  As 
I  have  been  iofbraied  that  one  of  tbe  gentle- 
men of  the  council  has  served  in  the  character 
of  a  public  minister,  I  will  not  suppose  him  not 
acquainted  with  the  law  of  nations  on  the  sub* 
ject 

1  do  not  go  so  for  as  to  say  that  Mubarick  ul 
Dowlah  might  not  have  a  public  minister 
kera;  b«t  1  think  tbe  minister^  in  the  highest 


character  whieh  he  cooM  send  him,  HmM  hav^a 
any  pretenaions  to  the  full  righto  of  an  ambas- 
sador sent  from  a  sovereign  independent  prtncew 
Tbe  highest  Kgbt  such  minister  couM  be  re* 
oeived  in  would  be  (which  is  carrying  it  a  great 
wav)  that  of  the  provincial  or  municipal  ambas- 
sadors sent  to  Rome  in  the  time  of  the  Roman 
empire.  They  were  considered  rather  as  Mao- 
datarii  or  Procuratores,  and  were  amenable  to 
the  courts  at  Rome  for  offences  cemmilted  dur- 
ing their  ambassy.  This  comtry  doea  appear 
to  me  in  some  measure  in  the  natore  of  a  pro- 
vince. I  would  observe,  what  has  been  before 
observed  by  several  authors,  that  the  distioetion 
of  ambassadors  from  foreign  princes  and  theae 
ministors  who  were  sent  from  tbe  provmoea  and 
towns  subject  to  tbe  empire,  clears  up  that 
which  otherwise  in  the  Roman  law  seems  con- 
trsry  to  the  jut  gentium^  as  now  nmleratood, 
concerning  the  rights  of  ambassadors ;  what- 
ever is  said  derogatory  to  those  righto  is  where 
they  are  treating  of  provincial  municipal  mini- 
sters. Of  the  righto  of  those  of  foreiga  powers 
no  nation  entertained,  in  general,  an  higher  re- 
verence,  or  acted  with  greater  delicacy.  In 
the  intancy  of  Rome,  when  the  ambaasadors  of 
Tarquin  conspired  with  some  of  the  Roman 
citizens  to  restore  him,  Livy  says,  1.  ii.  c.  4« 
*<  Proditoribns  eztemplo  in  vincala  conjeotia,  de 
legatis  paululnm  addubitatnm  est,  et  quanqoam 
visi  sunt  oommisisse  ut  hostinm  loco  esseot,  jus 
tomen  gentium  valoit."  They  acted  eza^y 
conformably  to  the  present  idea  of  tbe  law  St 
nations. 

I  am  glad  I  am  reminded  of  theapplieatiea 
for  puaisnment ;  it  would  not  have  escaped  me, 
I  was  on  the  point  of  coming  to  it:  it  was  de- 
manded in  tbe  memorial,  io  the  letter  from 
council,  and  is  sgain  repealed  from  tbe  coaasel 
at  the  bar.  That  is  indeed  treating  this  aflair 
with  a  very  high  hand.  In  my  opinion,  the 
application  is  indecent  and  unjust  Who  are 
the  persons  to  be  punished  ?  The  pmeeoitor 
and  those  who  served  the  process.  Who  is  the 
prosecutor?  Tbe  governor  general,  tbe  first 
magistrate  in  this  settlement.  The  very  per- 
sons who  apply  to  have  him  punished  very  well 
know  no  punishment  can  be  inflicted  upon  him 
by  the  court.  The  calling  for  it  is  indeoeot  to 
the  highest  degree.  '  A  punish  ment  can  ooly  be 
inflicted  for  a  crime ;  it  roust  be  known  betB  to 
the  counsel  and  his  clients,  that,  except  of  trea- 
son and  felony,  the  governor  general  and  Coun- 
cil are  exempt  from  the  criminal  juatice  of  this 
court.  Those  who  served  the  iirocesa  dkl  it  by 
express  command  of  all  the  judges  :  is  it  de- 
cent to  apply  to  have  them  punished  ?  It  is 
not  like  taking  out  a  process  in  a  civil  auit, 
which  is  tbe  volontsry  act  of  the  party,  under 
no  coercion  of  any  order  from  a  magistrate.  Is 
it  just  that  any  one  should  be  punished  en  this 
account  ?  The  Vafteel  says,  he  was  ignorant 
of  the  rights  now  claimed  for  him  when  he 
was  bound  over.  He  had  no  appreheoaibii  that 
he  had  such  rights:  could  it  be  supposed  that 
those,  who  served  the  summons,  and  acted 
under  the  order  of  tbe  judgesy  oeiihl  ha  apprii* 
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praasly  tad  eatirafy  Mieiil  to  til  tb«  MtMdm 
from  which  hit  loMsbip  hat  4tduecd  mat  ooa* 


tA  of  tbaae  righto  that  Roj  Rada  Cburo  hioK- 
aelf  waa  igaorant  off  Oo  what  idea  of  juitiee 
theo,  oao  a  demand  be  made  to  poDiflh  ioDooenl 
BMD,  aeting  expreaBlj  under  the  order  of  all 
the  judges,  for  ? iolating  righta  which  they 
Deter  heard  of,  and  which  in  fact  do  not  ei^at  P 
But,  was  it  a  eaae  for  panishmeat,  1  should  be 
of  opinion,  that  a  pomahment  should  bedevis* 
«d  aimiUr  to  that  inflicted  at  Napica  oo  one  of 
the  principal  officers  of  an  ambassador  from  an 
llaUanpnace;  it  was  the  Pope's  nuncio.  Hia 
reference  had  been  found,  oy  the  officers  of 
the  poKce,  in  a  public  brothel ;  they  hurried 
him  away  to  'the  magistrates ;  who  declared, 
that  the  sanctity  of  his  character  exempted 
him  from  their  jurisdiction :  the  referend  father 
complained  to  bis  reverend  excellence,  who 
complained  to  the  viceroy.  The  viceroy  waa 
incensed  at  the  indignity  which  had  been  put 
on  ao  high  an  officer  or  the  nuncio ;  and  re- 
anlved  lu  punish  it  with  all  the  severity  due  to 
ao  gross  an  outrage  on  the  law  of  natrons.  He 
condemned  the  officers  of  the  police  to  thia  in- 
famous  punishment ;  that  they  should  be  car- 
vied  through  all  the  markets,  streets,  and  pob« 
lie  places  in  the  city,  with  this  scandalous  label 
on  th^ir  backs :  **  These  men  are  exposed  to 
ahame,  because  they  wauld  not  suifer  the  reve- 
rend father,  first  minister  and  confident  of  hia 
reverend  excellency,  the  nuncio  of  our  holy 
lather  the  Pope,  to  mdulge  himaelf  in  theinno- 
cent  recreation  of  the  stews.'* 

The  more  1  consider  it,  the  more  I  am  scan- 
dalized at  the  affidavit  made  by  Roy  Rada 
Chum  ;  I  do  not  so  much  blame  him  as  the 
drawer :  it  is  scandalous,  h  is  flagitious,  to  let 
him  swear  to  his  being  a  public  minister,  en 
idea  which  is  almost  impossible  to  be  explained 
to  him ;  to  make  him  swear  to  what  is  not 
true,  aa  it  turns  out,  that  he  waa  a  public  mini- 
ater,  or  Vakeel,  for  upwards  of  two  years,  with 
the  exception  only  of  ten  daya;  those  who 
made  that  exception  for  him  muat  have  known 
that  he  was  without  that  character  for  a  longer 
time.  1  f  1  again  see  an  affidavit  of  this  nature, 
awom  bv  a  native,  we  will  inquire  who  drew 
the  affidavit,  and  the  court  will  animadvert 
iDoat  severely  upon  him  :  it  is  not  to  be  endur- 
ed, that  the  consciences  of  the  natives,  swear- 
ing in  a  foreign  language,  should'  be  thus  en- 
snared. 

I  consider  this  to  be  an  attemot  of  Mubarick 
(for  I  desire  it  to  be  understood  clearly  that  f  do 
not  auppose  any  ioflteence  exerted  over  him  in 
tlila  caae),  to  see  haw  far  the  court  would  soflTer 
bim  to  interpose  himself  between  criminals  and 
justice;  an  attempt  the  more  bold,  as  the 
party,  iateodeil  to  be  screened,  was  actually 
under  prosecution  before  the  writing  the  pre- 
tended letters  of  credence. 

Mr.  Justice  Chamhen,  ]  agree  with  my 
lord  chief  justice  in  opinion,  that  Roy  Rada 
Chum  i«  not  entitled  to  exemption  from  this 
prosecution,  and  that  the  indictment  ought  not 
to  he  quashed ;  though,  in  deKvaring  the  rea- 
MMM  Off  my  opiniott,  I  may  not,  perhaps,  ex* 


cluaioa. 

In  conaidaring  this  subject,  I  ^all  -nearly 
follow  the  method  observed  by  the  advocate 
who  made  thia  motion  on  the  part  of  the  India 
Gompany;  and  shall  shorfly  examine,  Ist^ 
The  right  of  the  India  Company  to  receive 
ambasaadors ;  Sdly,  The  privileges  of  ambat- 
sadora  so  received;  and,  Srdly,  Whether,  in 
fact,  Roy  Rada  Churn  is  now,  and  was  at  the 
time  when  the  offence  was  committed,  actually 
invested  with  the  character  of  an  ambassador, 
by  having  been  duly  appointed  and  duly  re- 
ceived. 

That  the  East  India  Company  has,  in  ludia, 
a  right  to  make  war  and  peace,  will  not,  I  be- 
lieve, be  denied ;  and  I  agree  with  my  lord 
chief  justice,  that  the  right  of  making  war  and 
peace  is  the  chief  ground  of  sendiog  and  re- 
ceiving ambassadors.  That  law,  by  which  the 
person  of  an  ambassador  is  secured  from  vio- 
lation, is  universally  allowed,  because  universal 
reaaon  haa  demonstrated,  that  of  war  there 
could  be  no  end,  unless  some  man  might  safely 
propound  the  terms  of  peace ;  and,  that  a  cessa- 
tion of  hostilities,  produced  by  mere  Inssttodey 
could  not  long  continue,  unless  an  ambassador 
might  safely  o0er  conditions  for  its  conti- 
nuanee.  The  power,  therefore,  of  receiving 
ambassadora,  does  not  appear  to  me  to  be  such 
an  incident  to  the  right  of  making  war  and 
peace,  as  may  or  may  not  accompany  its  sub- 
ject :  it  seems  rather  to  be  an  essential  pro- 
peHy,  without  which  the  subject  cannot  exist. 
Without  such  power,  it  would  not  be  a  right 
of  making  war  and  peace,  but  a  right  of  making 
war  without  possibility  of  end  ;  a  riifht,  which 
every  sound  moralist  will  allow,  that  man  can 
neither  possess  nor  confer. 

Many  instances  might  be  giTen  of  viceroya 
and  generals,  who,  by  virtue  of  a  delegated 
power  to  make  war,  have  sent  and  received 
ambassador^.  In  the  present  case,  as  the 
power  of  making  war,  delegated  by  the  crowa 
to  the  East  India  Company,  ia  comprizeil  to 
the  East  Indies,  their  reception  of  ambassa* 
dors  must,  1  conceive,  have  the  same  limits  ; 
and  an  ambassador  to  the  East  India  Company 
may  be  received  in  this  settlement  by  the 
Company's  represenlativea,  the  governor  and 
council. 

3.  The  privileges  and  exemptiona  of  am- 
baasadors  ao  received  must,  i  conceive,  be 
the  same,  which  they  might  lawfully  claim  if 
they  had  been  received  in  England  by  the  \dfk^ 
himself.  The  East  India  Company  can  nei- 
ther wage  war,  nor  receive  an  amliassador,  by 
any  intrinsic  authority  of  ita  own  |  it  doea 
both  by  the  aolhority  of  the  king  of  Oreat 
BriUin,  and  under  aanction  of  hia  soverogoty. 
The  minister,  whose  public  character  is  ac- 
knowledged 1^  virtue  of  this  delegated  power, 
may  be  considered  as  acknowledged  by  the 
king  himaelf,  and  may  therefore  expect  from 
the  king's  court  the  immunttiea  due  to  that 
character. 
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I  iMf 6  alrtadj  Hud«  lint  Ike  fini  mat  ioi- 
■nity  of  u  amhiiMiilor,  the  teeunty  ^  hi* 
Kfe,  ffependi  oo  natnral  law  murenally  ob- 
■trvcd ;  and  it  may  |ioC  be  impcoper  to  add, 
that  it  ia  obtcrfed  by  BtaboowtaB  ftnaeea,  ereo 
tpwaida  Christian  enemiea,  oat  merely  by  imi- 
tation, bat  aa  a  rcligioiia  and  moral  duty  '  qiue 
'  line  peecato  oommitti,  neqaeunt/  I  aay  thia 
an  the  credit  of  Relandna,  in  hia  Treatiie*  '  de 

•  jure  militari  Mobamoiedanoram  oontraChiia^ 

*  tianoa  belium  gerentinm ;'  bat  1  mentioa  it 
rather  as  matter  of  corioaity,  than  of  impor- 
tance to  the  4|aestion  before  us ;  becanse  he 
aays  nothing  of  other  privileges  that  paaa  be- 
yond personal  security;  and  also,  becaose  I 
take  it  to  be  dear,  that  m  England  the  ambaa- 
aador  of  the  moat  inconsiderable  Mahometan 
atate  is  entitled  to  the  same  exemption  from 
eiril  and  criminal  jnrisdietion,  which  ia  allowed 
to  the  minister  of  the  most  powerful  prince  in 
Christendom. 

S.  It  is  of  more  importance,  in  the  present 
case^  to  enquire  what  the  facts  are  on  which 
Roy  Rada  Chum  founds  his  dsim  to  be  exempt 
from  prosecution.     He   states  himself  '*to 

bavebeen  for  above  two  years  ( )  Vakeel, 

or  public  minister,  of  Mubwrick  ul  Dowlah, 
Nabob  of  Bengal,  &c.  and  charged  with  the 
conJucling  and  transacting  his  affairs  and  con- 
ecma  with  the  honoorable  East  India  Coni- 
nany  and  others,  at  the  Preaidency  of  Fort 
n  iliiam."  This  is  by  no  meana  a  dear  and 
aufficient  description  of  an'  ambaasador  ;  and 
it  ia  certain,  that  oor  ideaa  of  an  ambaasador 
are  not  necessarily  comprized  in  the  term 
<  Vaked/  which  generally  means  no  more  than 
agent,  and  ia  frequently  applied  to  very  tow 
people,  employed  by  pnvate  men  in  the  ma- 
nagement of  their  affairs.  It  ia  troe,  that  if 
be  be  really  a  public  measeoger  sentby  a  aove- 


nriff n,  with  authority  to  repreaent  his  person  to 
a  fore^fii  power,  he  most  be  intitled  to  the 
legal  privilM[es  and  exemptkms  of  an  ambaa- 
aador,  by  whatsoever  title  or  denomination  he 
ia  distingaisbed.    But  I  know  that  the  term 

( )  Ekshey  is  aa  mncb  appropriated  to 

the  ofBce  among  the  Mahometans,  aa  ambaa- 
aador  ia  in  Europe ;  and  it  baa  not  been  proved, 
that  a  public  miniater,  either  of  the  first  or  se- 
cond order,  is  ever  cdled  a  Vakeel:  neither, 
if  proved,  would  it  in  any  degree  avail  Roy 
Rada  Choro,  who  appears,  on  examination, 
not  to  have  been  in  &ct  emptoyed  by  Mabarick 
ul  Dowlab,  either  at  the  time  when  the  offence 
with  which  he  is  charged  is  sworn  to  have 
been  committed,  or  at  the  time  when  the  en* 
jinity  into  it  was  set  on  foot.  The  Nabob  aavs, 
in  one  of  bis  letters  now  given  in  evidence,  that 
he  had  dismissed  Roy  Rada  Churn  from  the 
Ul  oC  Suffer,  that  is,  from  the  Snd  of  April 
last ;  and  the  subsequent  letter  rqdadng  him 
waa  not  recdved  by  the  governor  general  or 
coundl  till  the  SOth  of  May ;  dqring  which  in- 
terval both  these  events  happened :  this,  in  my 
OfHoion,  entirdy  puts  an  end  to  hb  daim  of 
exemption  ;  for  surely  no  one  will  say,  that  his 
second  appointment  as  Vakeel  ought  to  pat  a 


slop  to  a  pfuseealkNi  already  cemmcnoM,  foi^ 
an  oflence  eoaMuHad  while  be  resided  heie  it 
a  private  man. 

In  the  iMt  ccntnry,  Wicquelbrt,  a  native  of 
Amaterdam,  who  had  an  emptoymcnt  with  a 
aabry  under  the  Statca  General,  wassppoistd 
by  thedokeof  Luneaboofgto  be  bisresident 
attbeHagoe:  white  he  reasdned  there  ia  thtt 
capacity,  be  waa  tried  by  the  cqpntof  HoUaad, 
for  revealmg,  by  letleriaomeaecreU  of  the  re- 
public, whicb  It  was  hia  duty  to  have  em- 
ceded,  and  waa  condemned  to  perpetaal  iia- 
priaonment  and  forfekure  of  goods.  Of  Ihii 
treatment,  aa  of  a  vidalion  of  the  law  of  sa* 
tiona,  he  compbuna  in  a  work  which  bepnlK 
lidiedaoonaAer.  White  thoae,  who  deMd 
the  decision  of  the  ]>atcb  court  of  iastice,  in- 
sisted, tbat  if  a  native,  or  aettled  inbabitiBtoT 
any  conntry,  ia  appointed  by  a  foreigB  pfiaee 
to  be  bia  ambtaaador  in  that  eouirtry,  be  coeb- 
nues  subject  to  the  same  lurisdictKNi  as  befece; 
this  has  been,  aflMmg  the  writen  of  natonl 
law,  a  diaputed  qoestion  ever  since;  sad,  to 
avoid  the  necearitv  of  determining  it  for  the  A- 
ture,  both  thesuteaof  Hdland  and  theFreaeh 
court  have  reaolved,  that  they  will  not  bore- 
afler  recdve  a  aobfect  of  thdr  own  as  aa  aai* 
baasador.  But  had  Wteqoefort's  ofieoce  bees 
committed,  and  the  proaecotioa  agaioot  Urn 
been  commenced,  before  the  dnke  of  Loaes- 
booig  made  him  his  miniater,  I  bdieve  oo  ooe 
would  have  dreamed  that  this  new  cbanclcr 
could  atop  the  coarse  of  juatice,  and  eioDpt 
him  from  punishment 

Bdng,  for  thia  reason,  dearly  of  opioioe, 
that  the  indictment  agdnat  Roy  RadaCborn 
ought  not  to  b^quaahed :  I  think  it  unacoef- 
sary  to  determine,  whether  the  Nsbob  Mo- 
benck  ul  Dowlab  is  a  aovereign  indepeodeot 
prince,  who  can  give  to  hia  measenger  tbe 
privilegea  and  immunitiea  of  an  ambiMador. 
Were  there  no  objection  to  his  sovereignty 
and  independence  but  hia  nomind  sobordjoi- 
tten  to  the  Mogul,  I  should  not  perhaps  bcii- 
tate  to  aa^,  that  if  he  and  hia  ancestors,  Sob- 
abdars  of  Bengd,  have  exercised  tbe  power  of 
makjog  peace  and  war,  they  have  as  good  t 
right  to  recdve  ambaasadore  aa  the  princes  aod 
free  towna  in  Germany,  which  owe  a  aoaiioii 
obedience  to  tbe  emperor  and  laws  of  the  em- 
pire ;  but  the  difficulty  which  I  feel  is  grest^ 
in  itself,  and  more  perplexing  on  accoontof 
its  consequences :  on  the  one  hand,  it  apptti^ 
by  a  very  aolemn  treaty,  very  latdy  execoied, 
the  English  India  Company  have  goaraated 
to  the  Nabob  tbe  poesesdon  of  tbe  three  pio- 
vinces  of  Bengal,  Bahar,  and  Orissa,  with  tbe 
title  of  Subabdar :  on  the  dher  band,  it  it  n»^ 
nifest,  psrtly  from  tbe  deponttens  of  tbe  go- 
vernor general  and  other  gentlemen,  tbst  bo 
has  no  military  force,  no  revenue  except  a  pcD' 
•aion  from  the  Company,  and  no  ahare  in  ^ 
distribution  of  justice  throughout  tbe  coontiTi 
except  a  nommd  auperintendence  over  tbe 
crimind  coorta. 


In  Ibis  atate  of  things  (the  c 

not  calling  for  such  determtnalion)  Iduwid  IKK 
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Ibink  mytelf  obliged,  whatever  might  be  my 
pritate  opinioB,  aiuieceflsartly  to  decide,  that 
the  kiug  my  master  it  not  soreretgn  of  these 
provioces;  and  to  decide  that  he  it,  1  would 
with  likewite  to.  avoid,  because  the  parliament 
seems  cautiously  to  have  avoided  it,  by  found- 
log  the  jurisdictioo  of  this  court,  over  those  who 
do  not  reside  in  Calcutta  or  the  inferior  facto- 
ries, on  personal  not  on  local  solution ;  and 
because  such  a  decision  might  &gage  ut  in 
quarrelt  with  the  French  and  other  European 
nationt  who  have  possessions  in  Bengal. 

Mr^  Justice  Lemaistre.  I  desire  to  testify  tny 
acquiescence  to  every  part  of  my  lord  cbieif 
justice's  learned  and  ingenious  argument :  and 
desire  to  be  understood  as  giving  no  precise 
opinion  as  to  the  question,  whether  or  no  the 
East  India  Company  can  or  cannot  send  and 
receive  ambastadors,  or  public  mioislers, 
upon  whom  the  ris hts  of  ambassadors  or  pub- 
lic ministers  (as  acknowledged  in  Europe)  will 
atucb. 

Though  I  am  very  far  from  acceding  to  my 
brother  Chambers's  opinion,  that  such  right 
metually  does  exist  in  the  East  India  Com- 
pany, as  a  necessary  incident  to  that  limited 
right  of  making  peace  and  war,  which  they 
have,  from  his  majesty's  charter,  for  the  pro- 
tection of  their  settlements ;  I  think  it  a  ques- 
tion of  great  consequence,  which  will  admit  of 
a  consi£rable  degree  of  doubt,  and  onght  not 
to  be  determined  without  argument,  and  upon 
mature  deliberation. 

Every  definition  of  an  ambassador,  or  public 
minister,  that  1  have  met  with  in  the  book,  is  a 
person  sent  from  one  sovereign  to  another, 
with  anthority,  by  letters  of  credence,  to  treat 
opoo  affairs  of  state.  I  cannot  admit  any  right 
of  sovereignty  in  the  Ea^t  India  Company  ;  in 
•very  charter  granted  to  them  bj^  the  crown, 
there  is  an  express  reservation  of  sovereignty 
to  the  king  of  Great  Britain,  his  heirs  and  suc- 
cessors ;  and  1  am  inclined  to  think,  by  some  of 
the  late  charters  granted  to  the  East  India 
Company,  that  their  rights  under  former 
charters  have  been  very  strictly  construed,  and 
that  no  more  jura  regalia  have  been  allowed 
them,  beyond  what  expressly  appears  upon  the 
&ce  of  such  grant. 

When  the  East  India  Company  had  taken 

e under,  it  was  doubted  if  that  plunder  could 
!  vested  in  them,  without  the  king's  grant 
A  charter  was  tberefote  applied  fofy  and  granted 
for  that  purpose. 

When  they  were  inclinable  to  conclude  a 
treaty  of  peace,  they  had  considerable  doubts 
bow  far  they  could  give  up  any  forts  or  places, 
the  sovereigoty  of  which  was  vested  m  the 
crown.  Applicatk^n  was  made  for  a  charter  to 
this  purpose ;    which  they  likewise  obtained. 

Sorely  the.  having  the  property  in  plunder, 
and  the  right  of  surrendering  forts  ana  places, 
tak^n  by  their  forces,  are  as  necesfmry  incidents 
to  a  ngbt.i»f  making  peace  and  war,  as  the  re- 
ceivings ambassadors }  and  if  the  king's  law 
afficera  doubted^  as  to  these  poiatSi  and  dU  not 
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consider  them  as  incidental  to  the  power 
granted  by  former  charters,  I  think  the  pre* 
sent  matter  full  as  doubtful  and  deserving  oi 
consideration. 

With  regard  to  this  phantom,  tliis  man  of 
straw,  Mubarick  ul  Dowlah  :  it  is  an  insult  to 
the  understanding  of  the  Court,  to  have  made 
the  question  of  his  sovereignty. 

But  it  came  from  the  Governor  General  and 
Council:  1  have  too  much  respect  for  that  body,, 
to  treat  it  ludicrously ;  and  I  confess  I  consider 
it  seriously. 

Mr.  Justice  Hyde.  I  am  very  happy  to  find 
I  agree  in  opinion  with  my  three  bretiireo,  thai 
Roy  Rada  Chum  is  not  intitled  to  the  privil^ie 
claimed  for  him  by  the  Governor  General  ami 
Council,  not  claimed  by  him. 

My  brother  Chambers  seems  to  differ,  bnt 
does  not  really  differ,  from  my  lord  chief  jus- 
tice ;  for  no  opinion  was  declared  by  his  lord* 
ship  on  the  right  of  the  Company  to  receiva 
ambassadors. 

My  brother  Chambers  has  declared  his  opi- 
nion, that  the  Company  have  such  a  right.  1 
desire  to  be  understood  to  give  no  opiaton  o» 
the  sobjeot,  whether  they  can  or  cannot  receive 
ambassadors,  who  will  be  entitled  to  all  the  pri- 
vileges annexed  to  that  character.  It  is  unne- 
cessary to  decide  the  question  in  thb  case,  be- 
cause the  situation  of  the  person  sending  la 
sufficient  for  the  decision :  but  whenever  it 
does  arise,  it  will  be  a  question  of  great 
consequence,  and  will  deserve  mnoh  con- 
sideration ;  the  safety  of  this  town  may  de- 
pend on  it :  if  it  shall  be  understood  that  publia 
ministers,  with  the  vast  retinue  ^hich  the  cas- 
torn  of  this  country  requires  to  attend  thens, 
are  exempt  from  any  legal  restraint,  it  may  be 
attended  with  great  incons enience ;  even  the 
possession  of  the  town  may  be  hazarded. 

The  substantial  reason  for  the  privileges  of 
ambassadors  is,  that  persons  may  with  salety 
come  to  treat  of  peace  or  war ;  but  it  does  not 
appear  to  me  necessary  for  that  purpose,  that, 
they  should  be  exempt  from  all  legal  restraint.* 
When  the  question  comes  before  us,  it  may 
be  necessary  to  be  informed,  and  to  consider^ 
what  rights  are  understood  in  this  country  in 
I  Hindostan,  to  be  conferred  on  ambassadors ;. 
and  whether  the  customs  of  this  country  do  not 
make  a  distinction  in  the  degree  of  the  peiyon 
sent,  giving  to  one  styled  elchee,  privilegea 
which  are  not  given  to  a  vakeel. 

By  the  treaty  which  has  been  read,  it  ap* 
pears,  Mubarick  nl  Dowlah  deprives  himself  of 
the  great  ensigns  of  sovereignty,  the  right  to 

Erotect  his  own  subjects :  he  declares  that  sbdif 
e  done  by  the  Company. 
The  act  of  parliament  does  not  consider  him 
as  a  sovereign  prince ;  the  juriadietioD  of  thin 
court  extends  over  all  hb  dominions,  to  ftoch. 
persons  who  are  servants  of  the  Company  or  of 
any  British  subject,  and  to  every  one  of  his 
subjects  who  chooses  to  submit  himself, 
tn  our  jurisdiction  and  exempt  himself  Irem. 
that  of  hii  courts^  by  making  a  oootiottl  aboi a. 
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800  rope«i  ia  value,  rad  dedtring  any  dwpute 
OB  il  fballbe  Uetermiaed  io  tbia  eourt  ooly,;  ao 
that,  if  we  allowed  tliia  claim,  bit  vakeel  woaA 
|w  Ibe  only  penoo  in  bis  dominions,  to  wboan 
^  ooaM  extend  the  arm  of  protection. 

Roy  Rihda  Churn  baa  not  prodnced  his  ia- 
atmcuons,  which  ou^ht  to  have  been  done,  to 
shew  be  came  on  public  bosineas,  such  aa  is  the 
proper  subject  of  treaty  between  aovereis^n 
powers ;  for  what  appears,  if  this  were  a  proper 
,  place  for  it,  bia  businesa  as  a  vafceel  might  be 
to  buy  horses. 

On  the  whole,  therefore,  I  am  of  opinion, 
Aie  defendant  is  not  intitled  to  the  privilege 
churned'  tor  him,  because  1  think  the  situation 
of  the  peraon  sending  him  ia  not  soeh  aa  will 


peraon 
him  to 


oanfer  tho  charadtr  of  ambaa- 


Juiy  6ih,  17r5. 

Present  alt  the  Judges. 

The  Chief  Justice  communicated  to  the 
Court,  the  following  Letter,  which  he  had  re- 
ceivr4  from  the  Governor  General  and  Council, 
iflicloauig  a  copy  of  a  Letter  iron  tho  Nabob 
Mobarick  ul  Dowlab. 

«<  To  the  Hon.  Sir  Elijah  Impey,  knight,  Ho- 
bert  Chambers,  Stephen  Ciesar  Lemaistre, 
John  H  vde,  £«qrs.  Judges  of  the  Supreme 
Court  of  Judicature. 

<<  Honourable  Sirs ;  We  beg  leave  to  trans- 
mit, for  your  fnfbrmatioa,  the  translation  of  a 
Letter,  which  we  have  jtist  received  from  the 
Nabob  Mubarick  nl  Dowlah  ;  from  which  it  will 
appear  that  he  looks  upon  hinMelf  as  Sonbah 
or  these  provinces,  and  Ruy  Rada  Churn  to  be 
bia  vakeel ;  we  reonest  that  you  will  be  pleased 
to  inform  us  in  what  light  we  are  to  consider 
tiiose  declarations,  which  we  nnJerstand  have 
been  made  from  the  bench,  publicly  denying 
the  sovereignty  of  the  Nabob,  that  ^ve  mav 
know  how  to  act  when  any  case  occurs  with 
reepect  to  the  signing  of  warrants  for  the  exe- 
cution of  criminals ;  or  what  answer  we  miisf 
irive  to  foreign  companies,  and  par^cularly  the 
French  nation,  who,  the  better  to  assert  their 
claims  of  independency,  maintain  with  us  the 
same  ai^iment  which  we  understood  has  been 
used  by  sir  Elijah  Impey,  that  there  is  no  dou- 
ble government  in  this  country,  and  conse- 
quently that  the  proceedings  oi  the  Courts  of 
uewaany  against  their  subjects,  who  reside 
vrhboat  those  places  which  mve  been  assigned 
to  them  by  the  treaty  of  Paris,  are  direct 
Stacks  of  the  Bogfrsb  nation  against  that  of 
France. 

«  If  It  be  tnie,  Hint  the  sovereignty  of 
Mobarksk'  ol  Dowla  be  -not  adnittted  by  tfie 
•aprem^  oonrt,  we  are  persuaded  that  the  chief 
jostiecand  thei>ther  his  itlirfMy's  judges  will 
sea*how  Important  ills,  notoi^  to  thetranqull- 
Ihy  of  this  country,  iMit  tikewist  to  the  preser- 
vtttloy^  tff  the  peace  which  oubsists  bMween  the 
Muf  ani'llie  CnropcBB  pbwera  who  are*iettled 


m  thia  country,  that  we  shoold  not  be  left  in 
doobt  as  to  the  right  to  whom  tho  ao? erei^iy 
belongs.  The  lata  act  of  parliameat,  aa  we  un« 
derstand,  only  sobfecta  auch  of  the  oattvea  to 
the  jurisdiction  of  the  Britiah  laws,  aa  are,  or 
w^re,  employ  sd  ia  the  aervice  of  the  Company, 
or  of  British  Sttb^eds,  at  the  time  when  the 
soil,  aciioD,  ov  complaint,  against  them  aroae ; 
from  whence  we  are  led  to  conclude,  that  though 
the  king's  soiereigoty  were  admitted  to  hee«- 
teaded  over  those  who  are  so  partienlarly  de- 
scribed,^  yol  tt  does  not  follow,  according  Co  our 
idea,  that  it  faicludes  the  rest  of  the  nativea  of 
Bengal,  Babar,  and  Oriesa. 

*«  We  are,  honourable  Sirs,  your  moat  obe» 
dieat,  bumble  servants,  (Signed) 

*'  J.  CLAyntiMG. 

**  Geo.  MoMscnv. 

**  Ph.  Francis.*' 
Fort  WiUiamy  July  3,  1775. 

The  above  Letter,  being  altered  by  the  Clerk 
of  the  Crown  into  the  form  of  a  Petiiioo,  was 
filed. 

Copy  of  a  Letter  from  Mubarick  dl  Dowlab, 
to  the  Governor  General  and  Couocii. 

'*  Roy  Rada  Chnm  baa  for  these  three  years 
been  my  servant,  and  is  now  in  Calcutta,  in  the 
capacity  of  my  Vakeel :  I  am  now  acquainted 
by  him,  that  somebody  has  complained  against 
him  to  the  Court.  As  the  said  Roy  is  no  w  ac- 
tually employed  in  the  affairs  with  which  he  is 
entrusted  by  me,  and  for  these  three  years  hath 
been  in  no  other  service  but  mine  ;  I  beg  leave 
to  represent  to  you,  that,  if  oomphiints  against 
m^  Vakeel  are  to  be  admitted  in  the  Court,  it 
will  reflect  the  greatest  disgrace  and  indignity 
upon  me.  You  gentlemen,  I  hope,  will  not 
approve  of  snch  a  proceeding ;  but  speak  in 
such  terms  to  the  gentlemen  of  the  Court,  as 
will  prevent  m^  imirs  beii>g  iinneded  or  dis- 
graced ;  in  doing  this  you  win  confer  tho 
greatest  favour  upon  me.'' 

(A  true  copy  from  the  translation.) 

Wm.  Broenb,  Sub-Sec 

Tlie  CAi^Jattice  delivered  the  aenttoMaU  of 
the  Court,  m  the  following  words : 

It  is  wiih  the  deepest  concern  Me  find  the 
Council  still  persist,  notwittistanding  the  fre- 
quent declarations  and  unanimous  opinion  of  the 
Court  (for  it  is  a  mistake  if  it  is  thoiigfK  my 
brother  Chambers  was  of  a  different  Opinion)  to 
address  the  Court  by  letter. 

We  declared  our  apprdieasioAs  that  it  would, 
if  the  opmion  of  the  Court  andthaf^of-tbeOmn- 
oH  should  not  agree,  lead  to  aitercatitma  $  tlie 
lea^a  ill  consequence  of  whidi  •wM€  he,  the 
lowering  both  the  Court  and  the  Cttancil  tnihe 
eyee of  the  public,  and  would benrtjudietal to 
the  affairs  of  the  €)ompany.  IVe  haMdone 
all  in  our  power  to  avoid  it ;  and,aasrftfed*aa  wo 
have  been  both  in  and  out  of  com^'  wa'  irill  aot 
be  provoked  to  -depart  fiion  t!ha<  «hWil|  of 
sentimeBt,  which  b  pecoliarijr  titowniifjf  fcroof 
stationy.  *   -^  • 
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I  sfaill  e?er  be  for  fdroishing  the  East  India 
Comptoy  with  every  riirtit  and  every  awittaoce, 
jadicmlly  or  extra- jndictally,  which  I  think  1 
l^^ly  may,  be  the  application  ever  so  im- 
proper,  or  the  condact  of  their  senraots  «o  ex- 
ceptionable. 

We  have  aaterted  the  impi^priety  of  tliis 
mode  of  application  ;  they  give  no  attention  to 
our  repreaentatiooa,  and  pay  no  respect  to  our 
unaniHiotts  opinions.  -  Inhere  ia  no  power  here 
to  decide  between  ui ;  they  atill  pvrstst :  no- 
thing but  absolute  outrage  will  provoke  us  to 
appeal  to  his  maiesty,  or  their  honourable  em- 
ployers :  We  will  not  increase  tho  embarras^- 
tnent  his  majesty's  mioister^  most  labour 
under  on  account  Of  India  affairs,  nor  add  to 
the  distress  of  the  East  India  Company  :  the 
proceedings  will  be  sent  to  both :  our  conduct 
ahaH  speak  for  itself,  without  a  comment :  in 
the  mean  tim*,  we  must  steer  between  creating 
confusion  and  losing  our  dignity. 

The  letter  from  &e  council  encloses  one  of  a 
tnost  extraordinary  nature  from  the  Nabob  Mu- 
barick:  hiasituatioo  is  soch,that  there  is  no  man, 
either  in  England  or  in  India,  will  believe  he 
would  be  induced  to  write  such  a  letter,  was  it 
nut  either  dictated  to  him  by  the  agents  of  those 
who  role  this  setflesment,  or  unless  be  was  per- 
fectljT  convinced  it  would  be  agreeable  to,  and 
coincide  with,  their  sentiments.  We  always 
have  and  always  shall  consider  a  letter  of  bn- 
ainess  from  that  Nabob,  th^  same  as  a  letter 
from  the  governor  general  and  council. 

He  says  in  that  letter,  that.  If  complaints 
against  his  Vakeel  are  to  be  admitted  in  the 
Court,  it  will  reflect  the  greatest  disgrace  and 
indignity  on  him. 

There  never  was  such  an  idea  entered  into 
the  bead  of  an  Indian  Nabob  with  respect  to  bis 
▼ak^l.  The  Vakeel,  in  his  memorial,  has  no 
such  idea ;  he  claims  only  as  a  new  ri^ht  given 
to  him  by  the  laws  of  England,  of  which  right 
be  waa  wholly  ignorant 

That  is  not  all :  1  have  an  affidavit  in  my 
hand,  made  by  Roy  Rada  Churn  for  a  different 
purpose,  fle  says,  **  1  never  heard  of  the  word 
*  poblle  minister :'  I  understand  vakeel ;  but 
What  is  the  meaning  of  public  minister  I  know 
not;  vakeel  is  one  thing,  elchee  is  anifther.  I 
never  beftvre  imagined  I  should  have  been  ex- 
«iHpfed  from  punishmetit  because  I  was  a  va- 
keel. '  People  ^ery  where  respect  the  vakeel 
«f  the  Nabob.  I  never  before  heard,  that  If 
the  vakeel  of  the  Nabob,  or  even  of  the  King 
himself,  should  commit  a  crime,  he  would  be 
tempted  Irom  the  putiishroent  established  for 
*uch  a  crime.  Pediaps,  if  the  Nabob  or  King 
WaiT  to  write  « letter,  the  take^L  might  be  for- 
gheo." 

I  will  ord^  a  copy  df  this  affidavit  to  be  d6- 
fiVefed,  with  the  minutes  of  the  Court,  as  it  wiH 
give  great  light  info  this  matter. 

Can  anv  one  after  this  beKeTe.  that  the  Ni- 
hA  hfttmf  really  entertained  the  s^dttmeoH 
Wbieh  he  adopts  in  the  letUr  f 

If  this  waa  the  opinion  of  Roy  Itadi 
Cbom,  it  wouhf  have  been  candid  io  the  cottn- 
VOL.  XX. 
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sel  for  the  Company  to  have  laid  it  before  tbe 
Court. 

But  the  close  of  the  letter  is  really  alarming ; 
it  is  addressed  to  the  i^overnor  general  and 
council :  speaking  of  complaints  being  received 
in  the  court ;  be  says,  **  You,  gentlemen,  I 
hope,  will  not  approve  of  such  a  proceeding, 
but  speak  in  sucfi  terms  tcT  tbe  gentif  men  of 
the  Court,  as  will  prevent  my  affairs  from 
being  imt>eded  or  disgracpd."  6id  tlie  Nabob 
ever  write  in  this  style  to  the  governor  and 
council  before  ?  The  letter  is  transmitted  to  us 
after  our  opinions  have  been  given.  If  it  is  the 
real  opinion  of  the  Nabob,  that  we  can  be  spoke 
to  in  such  terms  as  to  influence  our  judgments, 
from  whence  did  he  learn  it  P  We  have  a  rii^hfc 
to  demand  of  the  council,  that,  in  answer  to 
that  letter,  they  do  acquaint  him,  it  is  highly 
derogatory  both  to  the  honour  uf  the  council 
and  the  Court,  to  entertain  any  idea  that  the 
council  would  speak  in  the  terms  be  desires  ; 
and  if  they  did,  that  the  opinion  of  this  court 
could  be  in  the  least  influenced  by  them.  We 
think  it  necessary,  on  this  occasion  to  assert,  if 
a  contrary  idea  should  any  wbere  prevail,  that 
there  doth  not  reside  in  the  governor  general 
and  council  any  authority  whatsoever,  to  cor- 
rect or  control  any  acts  of  tbe  judges,  either  in 
Or  out  of  the  court,  be  those  acts  ever  so  erro- 
neous: and  that  no  supposed  necessity  whatso- 
ever can  authorize  any  check  or  control  over 
those  acts.  The  law  of  necessity  is  the  law  of 
tvrauts:  if  the  governor  general  and  council 
should  assert  such  a  right,  as  they  make  them- 
selves judges  of  the  necessity,  they,  and  not 
the  king's  justices,  would  administer  the  law 
in  this  country. 

IVe  could  have  hoped  that  the  governor 
general  and  council,  instead  of  transmitting 
this  insulting  letter  to  tbe  Court,  desiring  sucE 
illegal  interuosifion,  would  have  acquainted  the 
Nabob  how  nighly  criminal  it  would  be  in  tlieoi 
to  comply  with  his  solicitations. 

I  cannot  help  observing  a  small  circum* 
Stance.  1  have,  since  the  claim  made  by  the 
council  for  Roy  Rada  Cburn,  received  two  let-  - 
ters  from  the  Nabob  directed  to  myself,  and 
one  original  letter  from  him,  directed  to  the  go* 
vernor  general  and  council,  inclosed  in  a  letter 
from  therii  to  the  court.  Though  improper, 
we  took  no  notice  of  that  letter.  1  had  before 
received  letters  from  him ;  they  bad  the  usua) 
alcob,  the  aame  that  is  given  to  the  6rst  iii 
eouncll.    The  letters  to  me  since  tbe  dispute,  to 

S've  him  a  higher  tlir  of  consequence,  make 
e  alcob  much  inferior.  The  same  artifice  if 
made  use  of  id  that  sent  to  the  governor  ge-i 
neral  and  council.  The  alcob  sent  to  the  go* 
vernor  general  and  council  is  infinitely  inferior 
to  that  fdrnierly  sent  to  the  first  in  couucil  ana 
m  vself.  They  best  know  whether  at  any 
other  period  they  would  have  admitted  a  Jetter 
from  him  witli  that  alcob.  They  beat  know 
whether  the  Company^  in  future  ia  to  be  treatetl 
^ith  the  same  inferiority. 

This  observation  wi([  not  be  so  striking  to 
those  who  are  not  -converaant  with  tbe  customa 
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anil  ideas  of  the  Datives,  and  do  notkoow  bow 
teoacious  they  are  of  titat  addresi. 

If  our  opinions  are  carefully  examioed*  we 
think  DO  doubt  cao  arive  as  to  the  que»tion  ^f 
aigoiog^  warraots  for  the  execution  of  crttninab. 
Bat,  Ifst  they,  may  bare  taken  their  idea  of 
our  judgment  from  loose  notes  and  iiartial  re- 
presentations, tbe  Jndfres  bare  wrilteo  their 
opinions,  which  were  delirered  on  tbe  late 
question,  and  will  transmit  them  to  the^jTOf  er- 
lior  i^eoera)  and  council,  with  tbe  present  opi- 
nion of  tbe  Court.  Mr.  Justice  Chambers,  har- 
ing*  uken  no  notes  of  what  be  said,  baa  deli- 
vered his  opinion  from  bis  recollection  and 
such  DoUs  as  tbe  Chief  Justice  was  able  to 
famish  him  with.  Tbe  opinkm  of  the  rest  of 
the  Court  is,  as  near  as  ouiy,  in  tbe  very  words 
they  were  delirered.  Bot,  lest  any  doubt  after 
that  should  remain,  and  -to  frevent  any  possi- 
ble occasion  of  impeding  or  obstroctiag  the  jus- 
tice of  the  country,  we  explicitly  dedare,  that 
there  is  nothing,  in  tbe  opinion  of  the  Jfld|[es, 
which  ought  to  prevent  tbe  warrants  being 
signed  aa  usual  by  Naib  Nazem,  who  is  |>aid 
oot  of  tbe  Kbalsa  treasury.  Nothing  is  decid- 
ed by  that  judgment,  but  that  neither  tbe  East 
India  Company  nor  their  servants,  both  being 
subject  to  the  laws  of  Great  Britain,  can,  by 
interposing  tbe  name  of  tbe  Nabob,  screen  any 
criminal  from  (he  justice  of  this  court. 

We  have  expressly  said,  that  our  opinions 
did  not  affect  tbe  country  courts  eskablisned  in 
this  province. 

How  far  Mubarick  is  a  sovereign,  with  re- 
spect to  the  Company,  in  the  opinion  of  these 
gentlemen,  is  apparent,  by  patting  tbe  ques- 
tion, how  they  are  to  act  with  respect  to  the 
signing  of  warrants  for  the  execution  of  crimi- 
nals. It  is  plain,  we  do  not  differ  in  opinion 
opon  that  question.  Nobody,  either  in  Eng- 
land or  in  India,  will  dispute  to  the  chief  jus- 
tice the  making  use  of  argameots  because  they 
have  been  used  by  the  French  ;  nor  can  it  lie 
thought  that  arguments  are  weaker  because 
they  hare  occurred  to  others.  What  tbe  chief 
justice  said,  was  not  simply  bis  opinion  ;  if  it 
was  not  in  erery  circnmstanoe  tbe  opinion  of 
tbe  whole  Court,  it  was  that  of  tbe  majority  of 
the  bench  bad  not  be  been  there.  But,  in  tact, 
neither  the  chief  justice  nor  «ny  of  the  jus- 
tices made  use  of  tbe  arguments  attributed  to 
tfaem.  They  never  aaaerted  there  was  any 
doable  government  in  tbisooontry^  'All  that 
a.  negative  is  put  upon  u,  tbe  illegml  exertion 
of  the  powers  of  a  doable  government  to  defeat 
the  king's  laws.  They  were  verv  far  from 
drairio^  the  consequence  impatea  to  tbem, 
namely,  that  the  proceedings  of  tbe  ooarfs  of 
Dewanny,  against  tbe  French  who  reside  with- 
eat  those  places  that  are  assigned  to  tbem  by 
the  Treaty  of  Paris,  are  direct  attacks  of  tbe 
English  nation  against  that  or.Franee.  We 
never  thonght  of  the  Treaty  of  P*ris.  We 
think  tbe  position  itself,  as  stated  by  Ihe 
French,  not  true ;  and  are  astonbhed  to  see  it 
asserted  as  our  opinion.  We  have  affirmed 
file  very  coatrary.    We  have  frequently  da- 


sired,  to  prevent  partial  and  malidoua  repre- 
seaUtions*  that  tbe  Company  would  einploy  a 
persona  able  to  take  down  tbe  opiaiooa  af  the 
Court  Cf>rrectly. 

1  can  foresee  no  political  coaseqaeacea  froaa 
our  decision  .  but  be  it  remembered  with  what 
reiuetance  we  entered  into  tbe  quiestion.  We 
flung  out  what  it  was  iiMfssaiy  for  the  cooacil 
to  maintain^  and  toM  tbem  the  coasequeaoes  of 
not  maintaining  it.  We  did  it  to  save  tbe  ho- 
nour of  goverameet.  We  did  it  thai  thcj 
might  BOt  persist  ia  a  claim  wbkh  we  feared  it 
would  be  impoesible  for  them  to  suppoit.  Thcj 
were  judges  of  their  own  pohtics.  Th^  niged 
us  to  a  deciaion  we  wished  to  avoid.  We  were 
obliged  10  judge,  from  tbe  evidence  before  us, 
of  the  legality  -of  tbe  daim,  not  of  the  aditical 
consequences.  If,  which  we  do  oot  DcUeve, 
any  ill  coasequences  follow  to  tbe  stale,  they 
who  unnecessarily  urged  us  to  a  dectsioD,  not 
we  who  are  bound  to  decide  according  to  law, 
are  answerable  for  them.  Did  they  expect 
that  we,  who  must  administer  justice  accord- 
ing to  our4iatbs,  should,  contrary  to  evidence, 
deiermme  that,  which,  though  witbin  their  own 
knowledge,  they  would  net  take  upon  them- 
selves to  swear  to?  We  do  not  know  a  worse 
character  than  a  political  judge ;  we  do  not 
know  a  more  dangerous  ope.  Can  aoy  one 
believe  tbia  strong  struggle  with  tbe  Court  is 
simply  to  protect  B(»y  Rada  Churn?  Is  he 
digfiug  vindUef  It  is  cleariy  to  serve  other 
purposes,  which  for  fear  of  prejudicing  the  en- 
suing trial,  1  will  not  mention.  But  the  at- 
tempt  is  on  mistaken  principles.  The  rulers 
of  a  state  should  be  very  reserved  in  briogiog 
on  political  questions  of  real  importance,  ex- 
cept they  are  sure  tbe  law  on  tbe  sobject  is 
with  tliem.  They  must  not  expect  eomplai- 
saoce  from  judges.  We  must  execute  stem 
justice.  Were  judges  to  look  to  political  con- 
sequences, they  must  ever  be  dictated  to  by 
those  that  hold  the  powers  of  tbe  state.  It  was 
necessary  to  determine  that  question  in  this 
case.  Mr.  Justice  Chambers  avoided  it,  and 
hinted  something  like  what  is  advanced  now  bjL 
the  council ;  but  the  other  judges  could  n^ 
rest  their  opinion  simply  on  the  dat^s  of  the 
credentials.  As  Mr.  Justice  Chambers  was  of 
opinion  that  an  ambassador,  a  sulject  of  the 
state  in  which  be  is  employed,  is  not  amenable 
to  tbe  courts  of  justice  where  be  resides  ;  Rada 
Churn,  being  a  vakeel,  and  so  accepted  by  tbs 
East  India  Company  (if  that  sbould  give  him 
tbe  right  of  an  ambassador),  on  those  principles 
ought  not  be  amenable  to  this  court,  though 
tbe  offence  was  committed  when  he  was  not  an 
ambassador.  Tbe  chief  justice,  though  of  a 
different  opinion,  advanced  what  be  said  oa 
that  head  with  a  degree  of  diffidence ;  and  only 
gave  his  opinion  on  which  side  the  wdjght  of 
authorities  lay.  The  other  justices  likewise 
thought  tbe  same. 

As  to  tbe  question  put  concerning^  the  right 
of  the  sovereignty  of  this  country ;  it  aeema  to 
us  as  if  it  was  meant  to  draw  us  into  a  dilem- 
ma ;  hot  we  were  never  les(  cmbarrmfsed  as  to 
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the  state  of  Mobarick  ul  Dowlah ;  we  have  be- 
Ibre  declared,  it  is  not  altered  by  this  decision. 
As  to  the  question  between  the  Crown  and  the 
Company,  it  is  of  a  very  delicate  nature :  both 
the  Crown  and  the  Company  hare  been  Inxioos 
to  avoid  bringing  it  to  a  decision :  we  therefore 
are  much  surpnzed  that  the  serTants  of  the 
CorofMny  should  press  an  extrajudicial  opinion 
npon  it ;  nor,  if  giren,  do  we  conceive  rt  would 
operate  upon  their  conduct.  We  should  be 
much  concerned  if  they  brought  a  cast  before 
Its  which  would  make  it  necessary  for  us  to 
determine  it.  We  would  avoid  it  if  we  could. 
If  it  became  absolutely  necessary,  we  would 
not  retract  from  givinjr  our  opinion;  bnt  we 
would  not  give  it  until  we  had  heard  every 
thinff  that  could  be  said  on  either  side,  nor 
until  we  bad  obuined  all  th«  lights  and  iofor- 
niation  that  could  be  obtained  on  the  subject. 
But  we  must  decline  precipitately  and  wan- 
tonly giving  an  extra-jndicial  opmion  of  so 
much  conseouence,  especially  as  such  high  of- 
fence was  taken,  that  the  Court  bad  tried  an 
indictment,  in  which  a  robbery  which  was 
oommitted  here  was  charged  to  be  committed 
cm  the  king's  highway  ;  it  bein^  erroneously 
understood  that  thd  Cbnrt  thereby  had  taken 
upon  itself  to  determine  the  very  question  now 
])roposed  to  the  Court,  though  it  had  been,  and 
must  have  been,  the  form  of  the  indictment 
when  the  president  and  council  were  justices 
of  Oyer  and  Terminer  nnd  Gaol  Delivery. 
We  will  not  enter  into  an  argument  on  a  mat- 
ter of  law  with  the  gentlemen  ;  much  less 
break  into  their  province,  to  decide  upon  mat- 
ters of  politics.  We  should  have  declined 
Uking  any  notice  of  this  letter,  bad  we  not 
feared  that  occasion  might  have  been  taken 
from  our  silence  to  put  a  stop  to  the  criminal 
jostice  in  the  pi'ovinces. 

We  Uke  this  opportunity  to  declare,  that  the 
establishment  of  this  Court  hath  made  no  alte- 
ration in  respect  to  the  administration  of  cri* 
minal  justice,  except  only  in  this  town  and 
the  factories  subordinate  to  this  settlement. 
We  declare  it,  that,  if  there  is  a  stoppage  of 
justice,  it  may  be  clear  that  it  is  not  occasioned 
hy  this  Court. 

My  brother  Chambers  has  pointed  out  to  me 
a  passage  in  Roy  Rada  Churn's  affidavit,  which 
I  nad  neglected  to  make  any  observation  upon. 

He  says,  ^  He  thinks  he  is  obliged  to  obey 
<  the  orders  of  the  council,  and  that  they  may 
«  summon  him.    That,  in  foot,  he  was  called 

*  to  appear  before  the  council  when  those  gen- 

*  tiemen,  who  make  the  claim  for  him«  were 

*  present.'  He  said,  fn  his  instructions  for  the 
affidavit, '  It  was  not  left  to  my  pleasure  whe- 

*  ther  I  would  come  or  not ;  it  was  said,  Come.' 

What  then  was  the  sense  of  these  gentle- 
men, as  to  his  having  the  rights  of  an  ambas- 
sador ?  Is  he  not  to  be  considered  merely  to 
elude  the  justice  of  the  Court? 

The  above,  having  been  signed  by  all  the 
Judges,  was  sent,  together  with  their  for/ner 
Opinions  aitd  the  foltowmg  Affidavit,  to  the 
Council* 


Translation  of  the  Afpidavit  made  by  Rot 
Rada  Churn,  before  Sir  Elijah  Impeyy 
knight,  tl^e  4th  day  of  July  1775. 

*'  I  knew  nothing  with  respect  to  the  rights 
of  a  Vakeel,  or  Elchee,  t^l  Mr.  Farrer  asked' 
me  what  was  my  employment;  to  which  T 
answered,  that  I  was  a  Vakeel  of  the  Nabob. 
When  Mr.  Farrer  and  Mr.  Jarret  were  together, 
I  meutioned  to  them  that  I  had  been  the  Nabob's 
Vakeel  for  near  three  years ;  and  they  caused 
an  arzee  to  be  written,  which  I  sig^iied.  t 
innagine  that  it  was  necessary  for  me  to  obey 
any  orderiisyed  to  me  by  the  council,  and  that 
I  must  attend  upon  them  in  conformity  to  nny 
summons  they  may  send  to  me.  1  was  one 
day  called  to  appear  before  the  council,  or 
committee;  and  attended  accordingly.  The 
governor,  the  general,  colonel  Woiison,  and 
Mr.  Francis,  were  present;. Coma nl  O  Deen 
had  before  that  presented  some  papers  to  Mr. 
Fdwke :  the  gentlemen  of  the  council  asked 
me,  if  he  had  given  the  papers  to  Mr.  Fowke 
to  keep,  or  with  the  intention  that  they  might 
be  presented  to  the  conncil. 

*'  Mr.'Farrer  and  Mr.  Jarret  caused  a  paper 
to  be  written  out  in.  the  English  language,  to 
tbe  truth  of  the  contents  of  which  I  swore  be- 
fore Mr.  Hyde ;  bnt  they  never  explained  tha 
words  *  public  minister'  to  nte,  they  only  men- 
tioned the  word  *  Vakeel.'  I  know  nothing 
with  respect  to  my  having  been  dismissed  from 
tbe  service  of  the  Nabob  for  ten  days.  The 
Nabob  never  wrote  any  thtnq:  of  it  to  me: 
perha|>s  Mr.  Farrer  and  Mr.  Jarret  may  have 
heard  it  from  report.     Mr.  Farrer  said  (o  me, 

*  You  was  not  in  the  Nabob's  service  for  ten  days ;' 
and  said  nothing  more.  He  probably  heard  this 
from  others.  1  never  heard  any  tiling  of  it 
from  any  one.  Mr.  Farrer  never  told  me  that 
I  had  been  dismissed  from  the  beginningf  of  the 
month  of  Suffer.  One  day  I  went  to  the  house 
of  colonel  Monson,  who  said.  Perhaps  you  was 
dismissed  for  some  days  from  tbe  service  of  the 
Nabob:  do  you  know  any  thing  of  \i?  1  an- 
swered, I  know  nothing  of  it.  This  conver- 
sation passed  after  I  had  made  the  affidavit  be- 
fore Mr.  Hyde.      I  never  heard  the  words 

*  public  minister,'  I  understand  vakeel ;  but 
what  is  the  meaning  of  public  minister,  I  do 
not  know.  Vakeel  is  one  thing,  and  Elchee  is 
another.  1  never  before  imagined  I  should 
have  been  exempted  from  punishment  because 
I  was  a  vakeel.  People  every  where  respect 
the  Vakeel  of  tbe  Nabob.  I  never  before  heard 
that  if  the  Vakeel  of  the  Nabob,  or  even  of 
tbe  King  himself,  should  commit  a  crime,  he 
would  be  exempted  from  the  punishment  esta- 
blished for  such  crime.  Perhaps,  if  the  Nabob 
or  King  was  to  write  a  letter,  the  vakeel  might 
be  forgiven. 

•«  Mr.  Farrer  said  to  me,  I  heard  that  yoQ 
were  dismissed  from  tbe  Nabob's  service  for 
ten  days :   this  was  after  I  had  made  the  affi- 
davit: 1  never  before  bad  heard  a  word  of  it. 
(Signed)  "  Rada  Ch irnI" 
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THE  TRIAL. 

Indiclment, 

"  TownnfCal-  \  To  wit.  The  Jaroi«  for 
eutta  and  Flit  torj/jfom  lord  the  king,  ui»on 
^  Fin-t'  If iV/iam (  their  oath,  preaeal,  thM 
t»  Bengal^  )  Joseph  Fowke  of Oalcutta, 

geotietnan,  Francis  Fowke 
of  the  same  place,  geutlemao,  sod  of  the  said 
Joseph'  Fovrke,  Maha  Rajah  Nnmiocomiu', 
Bahader,  late  of  the  same  place  iohabilaot,  sod 
Rojr  Rada  Cburo  also  of  Uie  same  p|ace  iaha- 
biiaot,  all  of  whom  are  subject  to  the  jurisdic- 
tion of  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal,  being  persons  of  evil 
name  and  fame,  and  disboneat  reputation,  and 
wickedly  devising  and  intending  Warren  Hast- 
ings, esquire,  ffoveruor  general  of  the  presi* 
dency  of  Fort  William,  in  Bengal  aforesaid, 
not  only  of  his  good  name,  credit,  and  reputa- 
tion to  deprive,  and  to  bring  him  into  the  ill 
opinion,  hatred,  aiid  contempt,  of  all  his  ma- 
jesty's subjects  in  the  said  province  of  Bengal, 
and  of  the  native  inhabitants  thereof;  and  by 
that  means,  as  much  as  in  them  lay,  to  disturb 
the  good  government  of  the  said  country,  and 
the  management  of  the  commercial  concerns  of 
the  honourable  East  India  Company  th^ein, 
which  are  so  eminently  intrusted  to  t^e  said 
Warren  Hastings,  but  also  to  bring  i^od  the 
aaid  Warren  Hastings  the  ill  opinion  au4 hatred 
of  the  king  himself,  and  of  the  two  bou8iei[of 
llie  parliament  of  Great  Britain,  and  of  the  pco^ 
prietorp  and  directors  of  the  said  EJast  India 
Company,  did,  on  the  19ih  day  of  April,  in  \hc 
15th  year  of  the  reign  of  our  sovereign  lord 
George  the  drd,,by  tl^  grace  of  God,  of  Gceft 
Britain,  France,  and  Ireland,  king,  defender 
of  the  faith,  and  so  forth,  in  Caksutta  aforesaid, 
in  Bengal  aforesaid,  conspire,  combine,  and 
agree  among  themselves,  falsely  to  charga  and 
accuse  the  said  Warren  Hastings  of  divers 
enormous  and  scandalous  offences;  particu- 
larly, that  be  the  sfiid  Warren  Hastings  had 
then  lately,  by  divers  suiister  and  unlawful 
means,  procured  a  certain  fals«  accusation 
against  the  aaid  Joseph  Fowke,  in  thenanae  of 
one  Curomaul  nl  Deen  AHee  Cawn,  to  be  made 
and  wrote,  wJiich  said  false  accusation  be  the 
sfiid  Warren  Hastings  had  himself  presented  to 
the  governor  general  and  council  at  Fort  Wil- 
liam aforesaid,  knowing  it  to  be  false ;  and  ajjio 
that  be  the  said  Warren  Hastings  had  hereto- 
fore, corruptly  and  collusively,  received  several 
sums  of  money  front  the  said  Cummaul  ul 
Been  Alice  Cawn,  in  the  nf  tore  of  bribes,  for 
services  rendered  or  to  be  rendered  to  him  the 
sikid  Cummaul  ul  Deen  Allee  Cawn ;  by  that 
m^eans  representing  him  the  said  Warren 
Hastings  as  guilty  of  wilful  bribery  and  cor- 
ruption in  his  office  and  dut^.  And  tlie  jurors 
aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  Joseph  Fowke,  Francis 
Fowke,  Maha  R^yali  Nundoooroar,  and  Roy 
Rada  Churu,  on  the  said  19ih  day  of  Aprils  iq 
the  year  aforesajd,  at  Calcutta  aforesaid,  in 
Bengal  aforesaid,  accprdiog  to  the  said  conspi- 
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racy,  eomtjnatioo,  end  agrfement^moog  tbem- 
s^ves  as  afere^pid,  did,  falsely  aqd  wickedly, 
fur  the  evd  purposes  aibresaid,  n^me  and  oiabe, 
i^nd  caused  to  be  frave4  w'  made^  a  oertaiA 
l^aper  writing  igi be  Persia  laagMa^e;  pnr- 
porting,  thai  he  the  said  Warrei?  ^Hastings  bad 
then  lately,  by  divers  ainister  and  unlawful 
means,  procured  such  false  accusation  as  afore^ 
maid,  iu  tiie  name  of  the  said  Cun^nutul  ul  Deen 
Allee  Cawn,  tq  be  v^ade  and  wrote  against  the 
aaid  Joseph  Fowke,  i^nd  had  presented  the  asme 
to  the  said  sovernor  general  i|nd  counc^  at  Fort 
William  aforesaid,  knowing  it  to  be  fah»e  } 
tberelijy  falsely  and  ^c^ndalaustv  representing 
the  satd  Warren  Hastiogs  as  guilty  of  the  said 
ofience  of  proouring  thf,  said  Joseph  Fowke  to 
be  wisely  accused.  And  tb^  jurors  aforesaid, 
on  their  oath  afonMsid,  do  further  present,  that 
the  said  Joseph  Fuwke,  Francis  Fowke,  Maha 
R^ab  Nundooomar,  and  Roj^  Rada  Churn, 
afterwards,  to  wit,  on  the  said  19ih  day  of 
Aprili  in  the  year  aforesaid,  at  Calcutta  afiire- 
sftid,  in  Bengal  aibresaid,  according  to  the  oon- 
8|U6acy,  combination,  fy\  agreement  aluiesuiid, 
llHween  them  had  as  afbresaid,  dltt,  for  the 

Kurposea  aforesaid,  by  certaiu  sinieter  and  uo- 
^wi'ul  means,  to  wit,  by  intreaties,  promises, 
and  threata,  procure  the  said  Cua»  co««pic^n*«s 
maul  ul  Deen  AUy  Cawn  to  affix  «»ifceArfc*. 
bis  seal,  conUinii^g  the  impression  of  his  name, 
to  t|ie  said  paper  writing,  wf^  framed  and  made 
as  aforesaid ;  ^nd  that  the  said  Joseph  Fowke^ 
in  pwrsuanoe  of  and  according  tn  the  conspi- 
racy, combination,  i^nd  agreement,  between 
\\im  9Qd  the  said  Francis  Fowke,  fllaha  Rajah 
Nu^doeomar,  and  Roy  R^d^churn.so  as  arore- 
said  bad,  afterwards,  to  wit,  on  the  upd  19th 
day  of  April,  in  the  year  aforesaid,  at  Calcuttn 
ajtbresi^id,  in  Bnngal  aforesaid,  did*  m^ainsl  tbn 
will  and  consent  of  the  said  Cummaul  ttl  Deen 
Allee  Cawn,  i^nd  notwithstanding  the  expness 
declaration  of  him  the  said  Cummaul  nl  Deea 
Allee  Cawn,  tl^at  the  said  paper  writing  bad 
been  forcM>ly  and  illegally  obtained,  and  ihat 
tlie  conltnts  Mi^veof  were  tiilse,  takie  and  carry 
aoiay  the  said  paper  writing,  end  nreaeju  the 
s|in»e  to  the  i^vemor  general  and  council- al 
Fort  William  aforesaid,  or  to  some  or  one  of 
the  members  thereof,  as  an  arzee  or  petilioQ  of 
him  the  said  Qummau)  ul  Det n  AUee  Cawn  to 
tlie  toid  governor  general  and  council.  And 
the  jurors  aforesaid,  u|ion  their  oath  aforesaid, 
do  further  present,  that  the  said  Joaeph  Powke^ 
Francis  Fowke,  Maha  Rajah  Nondooonur, 
and  Roy  Rada  Churn,  atlerwards,  tp  wit,  on 
the  said  19th  day  of  April,  in  the  year  afore* 
said,  at  Calcutta  afbresaid,  in  Bengal  nfbre« 
said,  according  to  the  conspiracy,  conbinnc 
tion,  and  agreement  aforesaid,  between  tkeoa 
as  aforesaid  had«  did,  for  ^vil  pornosea  nfbre^ 
said,  unlawfully,  wickedly,  and  wyasdy, 
frame  and  make,  and  caused  ta  be  framed  and 
made,  a  certain  paper  writing  in  the  Persian 
language;  purporting,  that  the  said  Waireft 
Hastings  and  others  hnd,  indirectly  and  ooUu- 
sively,  received  from  the  said  Gnminnul  nl 
Deen  Allee  Cawn,  by  way  of  bribeaihr  acmcci 
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^rendered  or  to  ba  remtored  to  huo^,  saodiy  mimy 
.of  mooey  ;  to  wit,  tlie  raid  Wsrreo  HaMingff, 
esqoire,  the  Bom  of  15,000  r«pfCi»  Riclitrd 
BarweU,  esquire,  45,000  rupees,  tod  to  Hoahyar 
Jung^,  thereby  meoQio^  George  Vaiuutlarl, 
esqaire,  13,000  rupees;  and  ibat  tbe  said  Jo- 
seph Fowke,  ID  pursqf  Bce  of  and  a^BCordiog'  tp 
the  coospiracy,  combioatioo  aod  sgreenent, 
between  bim  and  tbe  said  Francis  Fowb^, 
Maha  B^jsb  Nuadoconnar,  apd  ftoy  Rada 
Choro,  so  as  afocesaid  bad»  aflecwards^  to  wit, 
on  the  said  19th  day  of  April,  in  Ibe  year  afore- 
said, at  Calcutta  ^resaid,  in  Bengafuforesaid, 
did,  by  difers  sinister  and  nnts^fol  mran^  to 
wit,  by  force,  threats  and  menaces^  procure  tbe 
said  dumniau)  ul  Deen  AHee  Cawn  to  write  on 
the  said  paper- writioff  cewtaio  words,  purport- 
ing that  he  acknowledged  snob  suns  to  nave 
been  paid  by  biro,  notwithstanding  tbe  express 
declaration  at  the  same  lime  of  tSe  said  Cum- 
maul  ul  Deen  AlleeCawn,  that  thn  fiicts  there* 
by  pretended  to  be  acknowledged  were  false ; 
and  notwithstanding  in  truth  and  in  fiict  tho 
said  VVarren  Hastings  hss  not  rsceived  snch 
sereral  sums  of  money,  or  any  part  thereof, 
nor  is  guiUy  of  all  or  any  of  the  charges  or 
accusations  so  made  against  him  as  aforesaid, 
to  the  great  damage  of  him  the  said  Warren 
Hastings,  to  tbe  evil  example  of  all  others  in 
tbe  like  case  offending,  and  against  the  peace 
of  oor  said  lord  the  king,  his  crown  and  dig- 
nity. And  tbe  jurors  of  our  said  lord  tbe  king 
further,  upon  their  osib,  present,  tbst  the  said 
Jose|ih  Fowke,  Francis  Fowke,  Malia  Rajah 
Nuniloeomsr,  BahaUer,  and  Roy  Rada  Cham, 
all  of  wboin  are  subject  to  the  jurisdiction  of  the 
said  Supreme  Court  of  Judicature  at  Fort  Wil* 
liam  in  Bengal  aforesaid,  being  persons  of  evil 
name  and  fame,  and  dishonest  repntalioD,  and 
wickedly  devising  and  intending  Warren  Hast- 
j^gs,  esquire,  governor  general  of  the  presi- 
dienc^  of  Fort  William  in  Bengal,  not  only  of 
his  good  name,  credit,  and  reputation  to  de- 
prive, and  to  bring  him  into  tbe  ill-opinion,  hoi- 
tred  and  contempt  of  all  his  majesty's  subjects 
in  tbe  said  province  of  Bengali,  and  of  the  inhn- 
bitants  thereof;  and  by  that  means,  as  much 
as  in  them  Isy,  to  disturb  the  good  government 
of  the  said  country,  and  the  management  of  the 
affiiirs  of  the  liononrable  East  India  Company 
there,  which  are  so  eminently  entmsjted  to  the 
said  Warren  Hastings,  but  aisQ  to  brin^  upon 
the  said  Warren  Hastings  the  ill^opinion  and 
hatted  of  the  King  himself,  and  of  the  two 
Houses  of  the  Parliament  of  Great- Briuin, 
and  the  proprietors  and  directors  of  tbe  said. 
Bast  India  Companyi  did,  on  the  19th  day  of 
April,  in  tbf  15th  year  of  tbe  reign  of  our  sove- 
reign k>rd  George  the  third,  by  the  grace  of 
God,  of  Great  Britain,  France,  and  Ireland, 
king,  defender  of  the  faith,  and  so  forth,  at 
Galcttttn  aforesaid,  in  Bengal  aforesaid,  con- 
spire, combine,  and  agrae  among  tbeouelves, 
falsely  to  charge  and  accuse  the  said  Warren 
Hastinga  of  divers  en^rmoos  and  scandalous 
offences ;  particularly,  that  be  the  said  Warren 
Haftinga  tod  thnn  laisty » hfjf  div«ra  ainivter  and 


nnlawful  means,  pracmred  a  certain  false  acco- 
sntton  against  the  said  JkMepli  Fowke,  in  the 
name;  ol'  one  Commaul  ul  Deen  Allee  Cawn, 
to  be  made  and  wrote ;  wbich.said  false  accu- 
sation he  the  said  Warren  Hastings  had  him«> 
self  presented  to  tbe  said  governor  general  and 
council  at  Fori  William  aforesaid,  knowing  it 
to  be  false.  And  the  jurors  aforesaid,  on  their 
oath  afbreraid^  do  furtlier  present,  that  the  ssid 
J.  Fowke,  F.  Fowke,  Maha  Rajah  Nuodocomsr, 
ami  Roy  Rada  Churn,  on  the  said  IQib  day  of 
April,  in  tbe  year  afiMresairl,  at  Calcutta  afore-  , 
said,  m  Bengal  aforesaid,  according  to  tbe  ssid 
conspiracy,  combination  snd  agreement  among 
themselvee  as  aforessid  had,  did  lalscty  nnd 
wickedly,  for  tbe  evil  purposes  aforesaid.  fram# 
and  make,  and  caused  to  be  framed  and  mada^ 
a  certain  paper  writing  in  tbe  PeriMsn  lan- 
guage ;  purporting,  that  l»e  the  said  Warrea 
Hastiima  had  thenlately,  by  divers  ainisteraod 
nnlawfnl  means,  procured  such  false  accusa^ 
tion  as  aforesaid,  in  the  name  of  tbe  said  Cum- 
maul  ol  Deen  Allee  Cawn,  to  lie  made  an4 
wrote  against  the  said  Joseph  Fowke,  and  ha4 
presented  the  same  to  the  said  governor  geon- 
ral  and  council  at  Fort  Wtlli»ni  aloresaid^ 
knowing  it  to  be  false.  And  ibe  jjurors  afore« 
said,  on  their  oath  aforesaid,  do  further  present^ 
that  th0  said  Joseph  Fowke,  Francis  Fowke,. 
Maba  Rijah  Nnndocomar,  and  Roy  Rad» 
Cham,  afterwards,  to  wit,  on  the  said  19tl% 
day  of  ApriU  in  tbe  year  aforesaid,  at  Calcuttn 
aforesaid,  in  Bengal  aforesaid,  according  to  thn 
conspiracy,  combination  and  agreement  alore* 
sak),  did,  for  the  purposes  aforesaid,  by  certaia 
sinistev  sod  unlawful  means,  to  wit,  by  entrea- 
tics,  promises  and  threats,  procure  thn  saiil 
Cummanl  ul  Deen  Allee  Cawn  te  ajfo  hissaala, 
coQiMoing  the  impression  of  bis  name,  to  thA- 
said  paper  writ'mg,  so  framed  and  made  ad 
aforesaid ;  and  tbe  said  Joseph  Fowke,  in  pur- 
suance of  and  according  to  the  conspiracy^ 
combination  and  sgreemeut,  between  bim  and. 
tbe  said  Francis  Fowkf ,  Maha  Rajah  Nundo« 
oomar,  Bahader,  and  Roy  Rada  Churn,  so  as. 
aforesaid  bad,  afterwssds,  to  wit,  on  tbe  sakl 
l^(h  day  of  April,  in  the  yesr  sfotesaid,  at  Cal- 
OQtta  aforesaid,  in  Bengal  aforeKai#i  did,  against 
the  will  and  bqaaent  of  the  sakl  Cummaol  ul 
Deen  Allee  Cawn,  and  notwithstanding  the  ex- 
presB  doclamtion  of  him  the  said  Cummaul  uL 
IHen  Alien  Cawn,  that  the  said  paper  writing 
had  been  forcibly  and  illegally  obtained,  and 
that  tbe  contents  thereof  were  false,  take  and 
carry  away  the  said  paper  writing,  and  pre- 
sent the  same  to  the  said  g<>vernor  general  and, 
coqncil  at  Fort  William  aforesaid,  or  some  or 
one  of  the  members  thereof,  as  an  arzee  or  pe- 
tition of  bim  the  said  Cummaul  ul  Deen  Allee 
Cawn,  ts  the  said  governor  general  and  coon-, 
cil;  tbev  tbe  ssid  Joseph  Fowke,  Francis 
Fowke,  Maha  Rsjsh  Numlocomar,  and  Roy 
Rada  Churn,  thus  endeavouring  to  represents 
the  said  Warren  Hastings  as  hsving  procnred 
tbe  sakl  Joseph  Fowke  to  be  falsely  accused  ; 
whereas,  in  truth  and  in  fact,  the  said  Warren. 
Hajstinga  ia  w^  goilfcy  nf  all  sir  any  of  tii0. 
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cbarg«fl  or  acctuations  so  made  agaiifBt  bim  as 
aforesaid ;  to  the  ii^reat  damaiure  of  (lim  the  said 
Warren  HasUngs,  to  the  evil  example  of  all 
others  in  the  like  case  offend i off,  and  ai^atnst 
the  peace  of  our  said  lord  the  king,  his  cro#n 
and  dignity. 

«gned,  Jas.  Pritchard, 

CI.  of  the  Crown. 
June  19, 1775., ,  W.  M.  BECKwrra, 

'  Clerk  of  Indictments. 

Comaul  0  Been  Camn  examined. 

Are  you  acquainted  with  Maba  Rajah  Nun- 
docomar?— Yea. 

\Vere  you  so  in  February  last  ? — Why  should 
I  not  know  him  ?  1  hare  known  him  for  thirty 
years. 

Did  yon  erer  apply  to  him  to  borrow  money  ? 
—Yes. 

When  the  last  ttmef— fn  the  month  of 
Chile,  t  applied  to  him,  to  borrow  S»000  rupe^. 

Did  any  conversation  then  pass  ? — At  that 
lime  this  conversation.  I  went  to  Maha  Rajah 
Nundocomar ;  he  deaired  me  to  sit  down,  and 
said  to  me,  Do  you  know  any  thing  of  the 
barramut  in  the  businera  between  the  governor 
and  me?  I  answered,  I  have  heard  something 
of  it ;  I  have  not  heard  all.  He  said,  There 
.  has  been  enmity  between  Mr.  John  Graham 
and  roe :  he  was  my  enemy,  I  was  his.  I  was 
tlrinkingof  the  enmity  between  me  and  Mr. 
John  Graham,  and  of  that  with  the  governor ; 
and  the  governor  has,  without  cause,  been 
angry  with  me,  and  forbid  me  his  house ;  and 
lias  told  me,  I  will  do  bad  thinga  to  you ;  be 
upon  your  guard.  Being  remediless,  I  took 
tliO  advice  of  Mr.  Fowke.  Mr.  Fowke  gave 
this  answer:  Until  you  get  the  paper  of  bar- 
rumut,  till  vou  produce  barramut  against  the 

Sivernor,  fUt.  Barwell,  Hushia  Jung,  meaning 
r.  Vansittart,  and  other  gentlemen,  I  cannot 
■ay  any  thing  to  the  gentlemen  in  your  behalf; 
but  if  you  do  this,  I  will  get  you  the  kellaot  of 
Aumeetl.  Being  remediless,  I  crave  the  bar- 
•ramut  papers,- the  barramut  in  the  business  of 
Munsy  Begum ;  and  1  have  proved  the  go- 
vernor culpable.  Do  you  likewise  consider  of 
this.  I  (C.  O  Deen)  said,  What  you  yourself 
have  done,  you  have  done  well.  Bnt  in  the 
hearing  of  the  world,  it  will  appear  shameful, 
that  you  lieing  such  a  man  should  do  such  bu- 
siness. When  Maha  Rajah  heard  this;  he 
langhed,  and  said.  To  it,  and  write  a  bond  for 
the  rupees,  which  you  have  applied  through 
Rada  Churn  for  on  loan,  and  gd  the  rupees 
from  him ;  and  two  days  hence  the  Burdwan 
people  will  receive  the  kellaut;  and  then  I 
will  converse  with  you.  He  then  ^ve  me 
two  pauns,  and  my  diamission.  Nothing  more 
passed  then. 

Had  you  erer  any  demand  against  the  dewan 
of  the  khalsa  for  any  sum  of  money  ? — He  was 
not  my  debtor.  I  had  a  demand  on  hmi  for 
theTukaCollary. 

Did  you  ever  send  any  arzees  to  Maha  Rajah 
Nundocomar  or  Roy  Rada  Churn,  with  respect 
to  this  demand?— I  deposited  two  arzees  with 


Maha  Rajah  Nundocomar,  bnt  did  notmeiDta 
complain. 

•  Did  you  present  these  srzees  to  Maha  Ra- 
jab,  or  Roy  Rada  Churn  ?— To  Rada  Chum, 
and  de^red  him  to  explain  to  Maha  Rajah. 

What  passed  when  you  presented  the  arzea 
to  Rada  Churn?— I  said  to  RadaCharn,  D(r 
you  take  these  two  arzees  in  deposit;  IMt 
deliver  them  in  as  complaints ;  was  I  to  com- 
plain, 1  would  complain  of  what  is  tme.  la 
order  to  frighten  him,  I  have  wrote  what  [ 
pleased  myself.  Do  you  take  these  ass  de- 
posit :  when  Moonshy  Sudder  O  Deen  comes 
from  his  out-house,  then  we  shall  settle  it 
among  ourselves ;  and  at  that  time  f  will  take 
these  two  arzees  of  you  agrain.  1  will  ^t 
6,000  rupees ;  4,000  rupees  to  Maba  Rajab, 
and  3,000  rupeea  to  you.  1  gave  him  then  li 
golden  mohurs. 

Did  any  particular  conversation  pass?---I 
came  to  my  own  place,  af\er  having  given  him 
the  arzees,  and  desired  him  to  explain  tbetn  ur 
Maha  Rajah,  f  went  again  the  nextroomio^ 
to  Maha  Rajah's.  Maba  Rajah  said,  I  bare 
heard  from  Rada  Churn  that  you  have  depo- 
sited with  him  two  arzees  against  Gannfa  Oovin 
Sing*;  why  don't  y6u  present  them  to  the 
council  ?  1  will  procure  for  you  from  the  ge- 
neral ready  money  to  the  amount  of  the  rif- 
mand,  and  I  will  settle  it  with  Gunga  Gorin 
Sing.  JWr.  Fowke  is  at  enmity  with  yon ;  «?• 
you  go  with  Rada  Chum,  and  be  reconciled  to 
bim  again ;  and  being  reconciled  to  Mr.Fowkp, 
he  will  introduce  you  to  the  general,  the  co- 
lonel, and  Mr.  Francis ;  and  he  will  get  you 
the  appointment  to  Puroea;  and  I  shall,  is 
three  or  four  days,  obuin  the  kellant  of  tbc 
aumeeny  of  the  khalsa.  1  replied,  When  you 
have  got  the  kellaut,  1  will  get  introduced  by 
your  means  to  the  gentlemen  ;  bnt  it  does  sot 
aignify  being  introduced  to  Mr.  Fowke.  I 
cannot  go  to-day,  1  will  go  with  Roy  Rada 
Chum  to-morrow.  He  said.  It  is  welk  I 
then  went  home  to  mv  own  house,  and  weol 
the  next  day  to  Mr.  Fowke,  with  RadaChuro. 
Mr.  Fowke  waa  laying  U|fon  a  coocb  in  lii^ 
hall ;  I  presented  him  with  a  nozzeer  of  fire 
rupees:  he  put  his  hand  upon  the  nuzxeer, 
bnt  did  not  take  the  rupees.  He  told  me  lo  at 
down.  1  sat  down.  He  got  up,  and  went  into 
a  room.  Then  Rada  Churn  took  me  with  bim 
into  the  room  Mr.  Fowke  went  to.  Mr.  Fowke 
shewed  me  tokens  of  kindness;  hej^veo^ 
beetle,  rose-water,  and  ottar ;  and  told  nj'i 
Do  ydu  do  what  Maha  Rajah  shall  leitpu 
I  have  heard  your  praises  from  Maha  Rajsb; 
do  you  be  perfectly  contented.  Do  you  do 
what  Maha  Rajah  tells  you,  and  1  vi\\\^^ 
you  the  business  of  Pumeah,  and  confer  mtoy 
favors  on  yon .  Having  given  roe  beetle,  rose- 
water,  and  ottar,  f  took  my  diamtsstoo,  and 
went  home;  and  staid  at  home  two  days:  I 
neither  went  to  Maha  Rajah*s,  or  Mr.  Fowke  $ 
I  thought  the  business  bad,  and  therefore  did 
not  go  oot  of  my  house  for  two  days.  The 
third  day,  in  the  evening,  I  went  to  Maha*"- 
Jah ;  and  told  bim,  I  wiU  go  to  Boagbty  to- 
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4]«y ,  1  have  pHf  ate  butitiest  of  my  owb  ;  I  am 
4M>me  lo  get  m^  dismiasion.  He  aakl  to  me. 
That  arxee  wbioli  yoa  gafe  io  to  the  governor 
in  Mr.  Powke^anaine,  did  you  give  ittbelaat 
ofAugfauntortbefirstdrPooa,  and  wbentbe 
Governor  gave  you  the  arzee  back  ?  Where  ia 
that  arzee?  Bring  it  me,  I  will  aee  it,  and  Mr. 
Foarke  wants  to  see  it ;  do  you  bring  it  to  me 
to-  morrow  evening/  and  then  go.  I  then  came 
to  roy  own  bouse :  the  man  who  was  my  old 
Moonsby  was  gone  bona^  at  IS  o'clock;  the 
next  day  1  made  my  new  Moonsby  Kewder* 
nawaz  write  out  .whatever  1  remembered. 
Having  made  him  write,  I  kept  it  myaelf ;  and 
in  the  evening,  having  put  my  seal  to  it,  car- 
ried it  to  Maha  Rajab'a,  and  said  to  bim,  Sir, 
this  ia  tlie  arzee.  He  took  it,  and  then  gave 
me  my  dismission. 

What  else  passed  ?— I  donU  remember. 

What  was  the  business  you  thought  bad? 
State  it,  if  yon  can.— I  looked  upon  this  aa  bad 
business.  Maha  Rajah  told  me  to  give  this 
barramut  against  the  Governor,  Air.  Barwell, 
Mr.  Vansittart,  &c 

Who  asked  vou  to  give  the  barramntf— 
Maha  Rajah  Nondooomar  and  Rada  Chorn 
told  me.  I  saw  bis  house  was  a  cutcberry  of 
barrarouts;  the  Radsbaky  man  went  with  a 
barramut,  and  others  went  with  barramuts.  I 
was  a  poor  man,  and  was  frightened. 

Did  you  see  the  Radshakv  men  go  with 
barramuts  ?— I  ^w  the  Radsbaly  people  there ; 
all  the  world 'know  they  went  with  barramots. 

[Question  repeated.  I-*-^*  ^  Mt  in  the  dewan 
^nnah,  and  saw  the  Radsbaky  people  there ; 
and  from  hearing  frpm  one  and  another,  my 
own  sense  pointed  out  to  me  that  they  went 
with  barramuts. 

Was  the  barramut  which  Maha  Rajah  spoke 
io  you  about  already  made,  or  one  that  was  to 
l»e  prepared  ?— They  told  me  to  prepare  one : 
Jiow  should  it  be  ready  !  bad  I  a  barramut  cut- 
cberry, that  it  shoOld  be  ready  ?  (ComaulO 
Deep  desired  to  go  on  with  bis  story.)  Having 
received  my  dismission  from  Maba  Rajah,  1 
went  to  my  house  at  Hooffhly ;  four  or  five 
daya  after  I  heard  that  Moonsby  Sudder  O 
Deen  was  come  to  Calcutta.  I  came  to  Cal- 
cutta, and  one  or  two  days  after  Moooahy  Sud- 
der O  Deen  arrived :  after  he  arrived,  the  buai- 
neas  between  Gunga  Govio  Sing  and  me  was 
aettled.  1  went  to  Maha  Riyah's,  and  told 
htm,  that  the  businesa  between  Gunga  Govio 
Sing  and  me  is  settled,  by  meana  of  Moonsby 
Sudder  O  Ueen :  give  one  back  the  two  arzees. 
Haba  Rajah  then  said  to  me.  What  is  to  hap- 
.pen  in  relation  to  those  rupees  you  conveiaed 
with  Roy  Rada  Chum  about f  I  said,  Sir,  1 
have  not  received  those  rupees  vet;  when  I 
receive  back  the  arzeea,  1  will  oMke  the  settle- 
ment  with  you,  and  pay  3^00 ;  and,  if  yoa 
please,  I  will  g^ve  it  you  in  writing,  J  will 
give  you  a  receipt  for  it.  Maha  Rajah  thea 
aaid,  Roy  Rada  Chura  has,  without  my 
knowledge,  given  the  arzees  to  Mr.  Fowke, 
and  he  baa  tniDslated  them.  I  said,  I  had  not 
given  them  to  Mr.  Fowke  i  1  bad  Ml  com* 


plained ;  I  deposited  them  with  you:  whal  i^ 
the  reason  of  your  having  given  them?  He 
then  said,  Never  mind  the  arzee  which  you 
presented  against  Mr.  Fowke  by  directHma  of 
the  Governor:  do  write  thus,  that  the  Go- 
vernor and  Mr.  Graham  made  you  do  k  by  ' 
force  against  vour  will ;  give  a  irriting  to  thia 
purpose ;  and  Mr.  Fowke,  from  seeing  it,  will 
be  phsased  with  you,  and  he  will  remember 
you  io  bis  own  mind ;  he  will  give  you  that 
arzee  and  the  two  arzeea  back,  when  you  have 
got  the  businesa  of  Puroeah.  Do  then  give  me 
ao  arzee  of  tbia  kind.  1  was  then  remeililcaa, 
and  considered  in  my  own  mind  how  1  should 
gel  back  the  two  arzeea ;  and  came- home,  and 
wrote  down  whatever  occurred  to  me,  t.  c,  1 
cauaed  it  to  be  written.  At  noon  I  went  again 
to  Maba  Rajah's ;  Maha  Rajah  was  ndt  at 
borne.  1  sat  down  till  he  came.  I  gave  him 
the  arzee,  aa  he  waa  getting  out  of  njs  palan- 
quin. Maba  Rajah  read  it ;  and  aaid,  Thia 
arzee  ia  worth  nothing ;  you  have  not  wrote 
well ;  do  jrou  bring  vour  moonsby  with  you  in 
the  evening,  it  aball  be  wrote  here.  I  waa 
angry,  and  tore  that  arzee,  threw  it  away,  and 
came  home.  I  went  again  in  the  evenmg,  took 
my  moooahy,  and  brought  him  into  the  preaenoe 
of  Maba  Rajah.  Then  he  called  his  own  Moon- 
sby Doman  Sing ;  having  called  him,  he  caused 
my  moonsby  to  write  out  a  foul  draught ;  and 
then  directed  bia  own  moonsby  to  write  it  oul 
fair.  I  am  not  aure  whether  he  made  Doman 
Sing  or  my  moonsby  write  out  the  foul  draught. 
After  that  Maha  Rajah  took  it,  and  struck  out 
aome  thin^  with  his  pen,  and  made  my  moon- 
sby write  It  out  fair.  When  Maha  Rajah  took 
the  pen  to  alter  the  draught,  I  told  him  1  had 
a  pain  in  my  belly^  and  wanted  to  go  home, 
and  that  my  moonsby  would  write  it  out  fair. 
Then  Maha  Rajah  aaid.  Are  you  in  a  great 
deal  of  paiA  ?  1  said,  I  am.  He  then  aaid. 
Go,  and  come  to-n)orrow  morning  v  Rada 
Oburu  will  go  with  you  to  Mr.  Fowke's,  and 
will  there  cauae  the  arzee  to  be  given  to  you  r 
I  will  speak  to  Rada  Churn  to  that  purpose. 
I  went  home,  and  then  it  was  about  a  par  or  a 
par  and  a  half  of  the  night ;  my  moonsby  and 
hbuk  Yar  Mahomed  came  from  Maha  Rajah's. 
Shuk  Yar  Mahomed  aaid,  Maba  Rajah  aeot 
this  arzee,  do  you  pot  your  seal  upon  it.  I ' 
said,  There  was  no  agreement  between  Maba 
Rajah  and  me  about  sealing  it.  I  then  gave 
Sheik  YAr  Mahomed  my  hooka  to  smoke,  and 
then  he  went  away.  At  that  time  my  aeal  was 
not  in  my  band  ;  it  was  in  my  chest.  Jn  the 
morning  I  went  to  Mr.  Fowke*s ;  Rada  Chum 
waa  aitting  in  young  Mr.  Fowke's  room ;  I 
went  and  sat  dowu  there :  when  1  bad  sat  down 
Rada  Churn  went  in  to  old  Mr.  Fowke.  Rada 
Chum  staid  a  guriy  or  two  with  Mr.  Fowke. 
Then  Rada  Churn  came  from  there,  and  sat 
down  where  be  aat  before,  in  young  Mr.  Fowke'a 
room.  In  a  few  minutes  Acoour  Munnah 
came  and  called  me,  and  told  me  that  Mr. 
Fowke  wanted  me.  1  went  to  him;  Mr. 
Fowke  waa  sitting  00  the  bed,and  gave  me  & 
chair  to  ait  down  opposite  to  btm ;  he  fiist  said 
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mo  Tringy  waitera  and  two  Ben* 
Off  beliino  me,  one  of  the  Boo- 
Uiboo  Mtmo ;    the  otbor  I  do  ftot 


a  few  civil  words  to  «t ;    be  then  .iotik  IN 
orsee  from  the  brd,  ood  d«ared  me  to  eetl  it« 
There  wore  two  Trinnr  woitera  end  two  Ben 
gallin  I 
f^lh^iwat  4ul 

koow.  Mr.  Fowke  mid.  Seal  thia,  and  fpve  it, 
I  aaid,  there  Is  do  agreement  betweeo  Maba 
Rajtth  and  me  to  seal  (  itiaootaaarsee;  itia 
a  jahoh  eawaul.  Who  b  the  penwa  to  whom 
the  worda  Guitveb,  Poriver,  and  Adawlct 
Gooateo  appij  ?  and  who  iwoea  the  order  t 
Mr.  Fowke  taid,  Leave  that  to  me.  Then 
Mr.  Fowke  was  aof  ry  with  me ;  when  he  waa 
angry,  1  grew  afraid.  When  I  aaw  he  waa 
angry,  1  put  my  jamma  in  thia  manner  ^aboot 
my  neck,  and  fell  at  hie  feet,  and  mid,  Mr. 
Fowke,  thia  is  all  a  lie ;  1  am  a  poor  man ; 
don't  ruin  me.  Mr.  Fowke,  heariDg  this,  took 
up  a  book,  and  cried  oat,  Ood  damn  you,  yea 
aonof  a  Mtcb!  When  betook  ap  the  book, 
and  called  me  names,  I  said,  Bring.it,  and  I 
will  seal  it.  He  then  put  down  the  book ;  my 
body  iihook  for  fear,  and  I  tat  down  on  the 
ground  in  this  manner ;  1  cried,  and  aat  on  the 
ground.  He  then  gave  me  the  aiseoi  and 
J  sealed  it.  He  then  cried  out.  Tell  these 
people  to  be  witiieeeea ;  I  mid.  It  is  very  well. 
lie  thHi  took  out  a  furd,  and  ahewM  me. 
IVithin  three  yeara  have  yon  given  45,000 
ropees  to  Mr.  Barwdl ;  i.  e,  15,000  mpeea  per 
anoum  ?  I  mid,  I  have  given  it.  He  then 
mid,  Hid  you  give  the  governor  a  nosaeer  of 
15,000  rupees?  I  ipid,  I  gave  it.  Did  yon  give 
Huiheia  JunglS.OOOrupeea?  Isitd,  Yea,,Idld. 
Did  you  give  Rajah  Ragibntlob  7,000  rupees  ? 
I  said  1  did.  Did  yon  give  Cantoo  Baboo  5,000 
nipem'?  I  mid,  I  dul.  He  aaid.  Sign  this. 
Upon  some  of  the  names  I  wrote,  1  had  given; 
upon  others  I  wrote,  I  delivered.  Haring 
taken  this  from  me,  he  said,  Qo.  I  ran  away 
from  them,  wiping  my  face.  Running  away 
from  thence,  I  came  to  the  stair  case,  and  stood 
there.  Sanssheer  Beg  wss  standing  there ;  I 
aaid  to  him,  See,  thia  force  is  pot  upon  me. 
Samnheer  Beg  said  to  me,  I  see  that  you  are 
abaking ;  but  what  is  the  matter  P  I  have  not 
heard.  I  said  to  him,  Will  you  hear  what  is 
the  matter?  Young  Mr.  Fowke  and  Bade 
Cborn  came  out  laughing ;  and  atood  at  the 
door  of  the  bsH.  1  then  said  to  young  Mr. 
Fowke,  Give  me  baok  Ihoae  pepera  which 
your  father  has  taken  from  me  by  fbrce,  or  I 
will  go  and  comphiin  to  the  general  and  to  the 
colonel.  When  I  bad  said  this,  he  tohl  me  to 
stay ;  they  both  weat  in  to  Mr.  Fowke  $  they 
came  out  from  thence,  after  having  ataid  a  long 
time.  Younir  Mr.  Fowke  brought  out  a  cover 
of  a  letter  of  this  siae,  and  said,  Your  araeea  are 
aJI  within  this ;  I  will  put  them  to-day  in  my  own 
chest;  do  vou  come  here  in  the  morning;  Maha 
Rajah  will  come  also :  whatever  Maba  Rajah 
nays,  and  will  be  yonr  pleaaore,  shall  be  done.  I 
waa  remediless,  and  came  ro  my  own  house. 
When.  I  got  to  mjT  own  house,  feat  noibrog ; 
leararoseinmy  mind.  When  tour  gofHes of  ibe 
day  were  remaiauig,  I  went  tomoonshy  Sndder 
O  Deen'e,  a&d  mid,  Roy  R«da  Ckurn  hwdealt 


tmateherewsly ( Jeggei)  by me^  tkeybanauN- 
ed  me  to  writes  vsryecnndslons  paper  of  ta* 
ramnda :  if  in'  the  momittg  Maba  Bmk  gives 
me  back  thia  paper,  h  ia  very  wall ;  ifbedoH 
not,  I  sbaO  ruin  myaelf :  do  yen  enqaire  after 
me  in  the  'morning,  and  nenoaint  Mr.  Barvcfl 
and  Mr.  YaoaitUrt,  that  this  opprcsnoo  bai 
been  uned  upon  me.  I  am  gomg  now  toHika 
Rayih'a,  and  at  night  1  will  come  Id  joq. 
Having  aaid  this,  1  went  to  Mshs  Rajah's; 
Maba  Rajah  waa  in  private ;  Roy  RadaChon 
waa  with  him :  Samsbeer  Beg;  Shirk  Yar  Hi- 
hooMd  and  I  sat  down  in  the  gateway.  1  nid 
to  them,  Fonr  pars  of  the  day  thia  o^presaoa 
baa  been  upon  me;  that  1  bare  yet  fburpof 
of  the  day  to  remain  in  thia  maouer.  i  tikc^ 
Yar  Mahomed  for  a  gtam  of  water;  asd  he 
gave  it  me.  Samsbeer  Beg  and  I  ia  the  era- 
mg  said  onr  prayera  together.  After  sajiac; 
onr  prayers,  I  went  to  Roy  Rada  Cbon,  uA 
aaid  to  him.  On  your  account  I  hare  bees 
abused  and  disgraced  by  Mr.  Fowke ;  and  he 
haa,  by  force,  eauaed  me  to  write  a  paper  I 
cannot  prove:  I  cannot  sit,  give  me  a  pill«v 
to  lay  down.  He  then  gave  me  a  pilloe,  uA 
I  laid  down.  Roy  Rada  Chum  said,  1  bare 
explained  this  matter  to  Maha  Rajah,  sad  he  a 
very  angry  with  Mr.  Ff>wke.  Mah^  Ra/ik 
will  just  now  come ;  do  you  go  to  him,  be  will 
tell  you  all,  I  lay  there  aboot  a  gurry  or  swf, 
when  Maha  R^jan  came  out  into  the  Devtf 
Connah :  1  then  went  to  him,  and  ml  dowa. 
Maha  Rajah  aaid,  I  have  beard  erery  Ihiai 
from  Roy  Rada  Cbnm  :  never  mind,  I  wilig* 
in  the  morning  to  Mr.  Fowke'b ;  whatefcrvil 
content  yon  shall  be  done.  He  then  gtve  m 
beetle  aud  my  dismission.  I  then  weot  ti 
Moonshy  Sodder  0*Deen,  and  told  bio  vb« 
had  passed  between  Maha  Rajah  and  me^ao^ 
then  went  home.  The  next  moming  1  vest 
again  to  Mr.  Fowke's;  and  there  wtf  M^ 
Fowke,  Maha  Ra>h,  and  Roy  RadaCbora; 
I  do  net  know  where  young  Mr.  Fowke  vii: 
For  fbar,  I  stood  on  the  stair«>caae,  aod  did  b4 

fo  into  the  room.  Aboot  a  gorrf  after  Mr. 
owka  came  out  of  the  room ;  I  sakmine^ » 
bim;  he  took  no  notice  of  it,  and  west  <ni(: 
then  Maha  Rajah  and  Roy  Rada  Cbom  caoe 
out;  tben  I  asked  of  Maha  Rajah,  What  bin 
yon  done  fbr  meP  He  answered,  I  have  spok« 
to  Mr.  Fowke  about  it,  hot  he  does  not  bee 
met  do  not  you  mind.  In  saying  tbit,  Mahi 
Ratjata  got  into  his  paiaoqoio,  and  weot  avat- 
1  called  out,  Dnoy  on  the  king,  aod  tbe  court 
the  governor,  and  on  the  council.  Ha^^  j 
called  out  Duoy,  I  tore  my  jamma,  asd  cM  | 
out,  Mr.  Fowke,  Maba  Rajah,  and  Roj  Vj^ 
Chum,  have  canaed  roe  to  write  out  a  h» 
baramud  paper  against  gentlemen,  and  I  *^ 
going  to  the  court  to  coSfipkuo.  Theo  la^ 
Mahomed  and  Nt^lloo  Sing  laid  lioM  of  mj 
hands,  or  one  of  them ;  having  dttm^g^gf^  ^1 
bands,  I  went  into  my  own  ptlanouia.  M^^^ 
people,  1  do  not  know  wheth«^  wr.  F«»h^ 
Maha  Rojah*s,  or  Roy  Rada  Chara'a,  ^ 
Scuffling  along  with  my  people  and  my  besrfn 
uferast  house  of  Bejab Ri^iMM'^ ^b*^ 


Digitized  by 


i 

Google 


1 15S]    ^r  #  Cantftraey  Mgainst  Wwrrfn  Uastingi^  esq*     A*  D.  l?75i 


11154 


<>>anb.  Then  tfhey  went  btok.  1  csme 
ftod  gave  notire  ef  it  to  the  chivf  jnMice  loril 
fiaub.  I  eet  iftv  yeera  etd ;  I  tiave  eeen  the 
DurbeM  of  Soulioh  end  *  kingn,  and  sueh  a 
iMMivt  k  ha? e  never  seen.  1  htfve  reed  of'  sueh 
a  eo«iit  thai  BOW  shah  wan  •  and  at  the  time  I 
lodiceil  the  eooiplaiof,  i  had  no  idea  it  was 
•uoh  a  ooort/  I  iioderalood  that  Mr.  Pnwke 
mma  oppreaeire  and  powefftit,  and  Maha  Rajah 
And  Rada  Chnrn  were  so  likewise ;  and*  did 
not  exfiem  to  have  found  sueh  justice  to  a  poor 
vaau.  I  thooffht  to  myself,  I  sliall  lie  ruined, 
9iy  post  will  go  from  me.  When  I  Kfo  away 
from  the  AdoM^let,  Mr.  Fowlce  or  Mah»  Rajah, 
who  arc  the  masters  of  the  country,  will  im- 
iprieoo  me,  and  very  i^reat  roiu  will  ensue ;  and 
no  ruin  will  accrue  to  you,  from  hearini^  Mr. 
FowkeV,  Maha  Rajah's,  and  Roy  Rada  Churn's 
avords.  From  doinif  this  business  to  the  plea- 
Mve  of  Mr.  Fowke,  Maha  Rajah,  And  Roy 
iladaChom;  I  thonifhl,  if  1  would  ai^ree  to 
telM  a  false  oath  before  the  commiMee,  na  rutn 
would  ensue;  hut  my  relif|^iun  would  f^o. 

Did  Maha  Rajah  or  Rov  Raihi  Chum  ask 
you  for  the  barramut  T  and  did  they  tell  you 
ior  what  purpose  they  wanted  it  T — What  Maha 
itijah  told  me  about  it  I  have  caused  to  be 
wrote  down,  about  the  governof^a  beinir  put  to 
shame  in  Europe :  Mr.  BarweM,  Mr.  Vaosrt- 
tart;  and  Mr.  John  Graham,  and  their  conse- 
quence in  this  affair,  wilt  lie  less. 

From  whom  did  you  hear  that  the  sfovernor 
and  the  other  gentlemen  would  be  brought  to 
tflMmf^?— -I  heard  it  from  the  Mtha  Rajah,  Mr. 
Fowke,  and  Rada  Churn. 

When  you  had  sealed  the  arzee,  was  it  re- 
turned to  you  or  Mr.  FowkeP^Mr.  Powke 
kept  it. 

Do  you  know  what  me  was  mtde  of  the 
srzee  ?— 1  know  nothing  of  it. 

IVtiAn  you  say  you  know  nothing  of  it,  do 
3^oi»  mean,  you  have  never  seen  it  since  ?*>~1 
can't  say  1  have  never  seen  It  since ;  1  saw  it 
at  lord  Sauie's,  and  in  that  room,  (poiotiug  to 
the  Grand  Jury  I'oom.) 

Did  you  give  those  sums  to  the  governor  and 
the  ether  gentlemen  P-^l  never  ga? e  any  body 
Hve  rupees. 

Then  why  did  you  say  to  Mr.  Powke  that 
jou  had  ?— Mr.  Fowke  had  taken  up  a  book, 
and  was  in  a  great  passion.  I^dtd  it  through 
fear ;  if  yoo  was  to  frighten  me,  you  might 
make  me  aigo  an  assignment  of  the  kingdom 
al'ladoatan. 

How  came  voOy  ishen  you  was  fioghteaad, 
to  wmf  Yea  to  the  questions  p«tjby  Hr,.  Fowke  P 
—I  was  frightened;  if  be  did  not  inteivd 
that  J  «bptthi  aay  Yes,  v^hy  did  he  write  the 
paper? 

Why  did  you  think  it  would  be  agreeable  to 
Mr.  Fowke P— Whatever  Mr.  Fouke  wo^ild 
liave  bid  me  write,  I  would  have  written. 

Why  should  you  think  Mr.  Fowke  would  be 
angry  if  you  sftid  No  P — I  was  in  his  power ; 
he  was  in  a  paasiqn,  and  angry  with  me. 

Don't  you  know  that  Mr.  Fowke  wanted 
you  to  say,  i  did  not  gif»;P-*rCoiiM  gat  no 


other  answer  to  tills  question  tfaatt  what  was 
given  to  thelsKt.] 

What  did  Mr.  Fowke  say  to  you  about  the 
ford  P— He  asked  me  if  I  had  given  Mr.  Bar. 
well  45,000  ru pees  P  1  answered,  Yes  ;  t  was 

00  frightened,  1  should  have  said  Yes  to  any 
thing  he  said. 

Cou!d  you  collect,  from  the  mamier  of  Mf. 
Fowke*s  puuing  the  question,  ttiat  he  ex|>ected 
yiMi  shoald  answer  Yes  ?— I  knew  rery  w«tt| 
if  1  did  not  say  Yes^  i  shouM  be  disgraced.  • 

How  did  yon  know  that  P-*AV ben  I  *wsi 
sworn  at,  and  called  names,  aad  the  hook  lifted 
iio,  what  remained  but  to  answer  as  Mr.  Pov%ke 
pleased  ?  He  did  not  tell  me  to  say  Yes;  tnA 
he  asked  me  if  I  did;  and  I  answered  Yes* 

What  reason  had  you  at  that  time  to  supii 
pose,  that  Mr.  F(»wke  wanted  you  to  aay  thooe 
gentlemen  had  received  money  P— >At  firtii  wbe* 

1  went  to  Maha  Rajab^  he  asked  for  a  bsrramuti 
and  for  the  barramut  of  Hid^^elpe.  Why  am 
I  asked  tiiis  questioa,  when  tw  has  a  autcberry 
of  hsrra  milts  P 

Who  do  you  BMen  by  heP  Mr.  Fowke  or 
Maha  Rajsh  P— It  was  first  held  at  Maha  Ra^ 
jah^s,  afterwards  at  Mr.  Fowke's.  W  Im)  js  hev 
that  all  the  world  should  go  to  him  P  lie  is-ni 
counsellor  :  there  is  nootlicr  person  in  Calcutta 
that  has  sueh  an  assemlilage  of  black  people  at 
his  house. 

Who  ordered  the  pemons  to  follow  your  pa^ 
lanquin,  when  you  #eut  trom  Mr.  Fowkc'sif-^ 
I  do  not  know. 

Whose  servants  are  Shc«k  Yar  IVIaltomed  aad 
Netto  Sing?— 'IVlaha  Rajah  Nundocomar's. 

Did  any  body  else  touch  you  P— Yes,  alPthi 
bircarralkS. 

What  do  you  expect  wodM  be  done  to  yen^ 
if  your  people  were  lees  powerful  than  ihc^rs  f 
-■-How  do  I  know  whether  they  wotfM  carfy 
me  to  the  general's  or  elsewhere?  I  thou^N 
tbey  would  either  confine  me  ia  their  owi> 
house,  or  carry  me  to  the  general's. 

Why  did  you  psrtfoukirly  think  they  wonM 
carry  you  to  the  general's,  more  than  to  any 
other  of  the  council?— Mr.  Fowke  used  to  gb 
10  three  gentlemen,  the  general,  colonel  Mone 
son,  and  Mr.  Francis.  1  .bate  seen  it  with  my^ 
eyes. 

JfMr.  Fowke  bad  wanted  yoo  to. swear  to 
this  furd,  would  you  liavedone  so  P-^lf  he  hail 
killed  me,  I  would  not>haf  e  sworn  Ihlsely  ;  but 
if  he  bad  demanded  of  me  to  promise  to  swear 
it  another  time,  1  would  have  permitted  it.| 
but  I  would  not  have  done  it. 

You  say,  yoo  have  seen  the  Radshaky  peo* 
pie,  and  that  it  was  bad  ;  what  did  yoo  meas 
by  bad  P— I  saw  them  there ;  and  1  theogfaf 
•be  keeping  a  cuicherry  of  barramuts  was  bad. 

Do  you  know  Barnassy  GlioseP'— 1  do;  ha 
is  a  ryot  of  mine. 

Did  he  make  any  complaint  against  ynoP-« 
Yes,  he  dhl,  to  the  general ;  he  sent  for  me ) 
he  laid  his  hand  upon  the  nuazer  of  five  rapeee 
which  I  offered,  but  did  not  take  it^  ai^d  guva 
me  beetle,  and  told  m.e  to  come  to-morrow. 
His  Dewan  toM  hinoi  1  wu  come  $  the  general 
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rwroteaehit,  and  ml  it  aiMl  another  pa^er,  to- 
aretber  with  me  sod  Barnany  Ghoie,  to  Mr. 
Powke,  and  Mr.  Fowke  woaid  enqoire  ioto  it, 
•od  report  it  to  him  ;  then  the  freoeral's  mao 
Feat  with  me  and  Bamaasy  Ghoae  to  Mr. 
Fowke**  home ;  he  went  np  staire,  and  left  iia 
two  below  ;  tbeserraot  tbeo  comedown  i  and 
Mid,  he  had  delivered  the  chit  to  Mr.  Fowke ; 
that  Rada  Chnm  was  then  with  him ;  and 
when  he  waa  gone,  we  should  be  called  up. 
He  went  away  in  about  four  gnnry  s.  We  went 
•up ;  Mr.  Fowke  was  sitting  upon  a  chair ;  he 
then  began  to  enquire  of  me  about  Hedgelee, 
4he  refenoea  of  it,  what  it  was  worth,  and 
;arery  circumstance  about  the  salt,  and  ail 
other  matters  about  that  country,  fiar- 
aaasy  Ghoae  then  told  Mr.  Fowke,  that  I  had 
rented  the  Tecka  CoUaries,*  of  English  gen- 
llemen,  at  a  rery  great  ezpence. 
.  W  hat  do  you  mean  by  a  very  great  ezpence  P 
^Bamassy  Ghpse  told  Mr.  Fowke,  that  I  had 
expended  large  sons  of  money  *on  bribes  to 
Bnglish  gentlemen  for  the  Tecka  Collaries* 
•Mr«  Fowke  then  asked  me^  Does  tfiis  man 
•peak  truth?  1  said.  He  lies.  Mr.  Fowke  re- 
plied. You  bsve  given  rupees  to  the  English 
fl;entlemep.  Then  young  Mr.  Fowke  oame, 
and  there  waa  a  great  deal  of  conversation  be- 
tween them  X  ami  then  voong  Mr.  Fowke  gave 
me  my  dismission;  and  told  me  to  come  nest 
day.  I  went  accordingly  the  next  morning  ; 
and  Mr.  Fowke  again  interrogated  me,  as 
to  all  the  business  ot  the  country ;  and  again 
asked  me  if  I  had  not  given  mooOy  to  Mr. 
Vansittart  I  aoawered,  It  is  all  a  lie;  and 
then  Mr.  Ifowke  was  angry,  and  he  and  young 
Mr.  Fowke  talked  Eof^lish  together,  and  dia- 
isisaed  me.  I  went  again  on  tte  third  day. 
.  What  date  waa  all  this?— I  do  not  remen- 
bar  aceuratoly  the  day  1  received  the  chit  from 
the  genecai ;  this  conversation  was  either  the 
last  Bay  of  Anghun  or  first  of  Poos. 
"What  passed  on  the  third  day  ?— He  asked 
ve  what  I  had  given  to  the  Knglish  gentle- 
men, and  what  to  the  MuUuddies.f  HetoM 
me  to  tell  the  troth  :  if  I  did  not,  I  should  be 
greatly  punished.  I  said,  1  had  given  nothing 
to  any  body.  He  said,  you  speak  this  without 
jreason.  I  then  said,  I  am  a  farmer,  and  no  thief. 
.  Did  any  thing  more  pass  on  the  third  day? 
«p*I  only  went  to  my  own  house. 

Did  you  go  to  the  ^eoerara  ?— I  srent ;  but 
I. did  not  meet  with  bim  at  home. 

What  did  you  next  ?— 1  came  home  and  oon- 
aidered  in  my  own  mind,  whatever  baa  pasi 
between  Mr.  Fowke  and  me,  if  1  write,  and 
give  so  much,  I  do  npt  know  whether  the  go- 
vernor will  bo  angry  with  me.  What  did  I 
know  that  the  governor  would  be  angry  with 
mel  therefore  idid  not  write  much ;  but,  hav- 
ing caused  a  little  to  be  wrote,.  I  went  and  gave 
it  to  the  governor,  and  1  told  him  all  by  wonl  of 
BMutb.  The  governor  aaid.  You  have  wrote 
in  your  arzee  little,  and  by  word  of  mouth  you 
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any  a  mat  deal ;  whatever  yon  tell  me  by 
word  of  mouth  write  down  in  an  arsee,  and  I 
will  inquire  about  it  in  the  committee;  1 
answered,  1  have  not  my  moonsby  with  me ;  I 
wtli  write  it  ont^  and  bring  it  to  morrow 
morning.  The  governor  answered,  If  you  have 
not  your  moonshy  wiith  you,  take  mine ;  and 
whatever  you  have  to  writp,  he  will  write  iL 
The  worda  the  governor  then  nsed^  in  the 
Hindostan  language,  I  did  not  understand. 
He  deaired  Mr.  ^^sittart  to  explain  them  to 
me  in  Persian ;  then  Mr.  Vansittart  explained 
them  to  moy  that  the  governor  had  said.  My 
moonshy  is  here ;  do  yon  cause  it  to  be  wrote 
hy  him.  I  agreed  to  it ;  and  the  governor 
called  his  own  moonshy  Sbereit  Ofillab  Cawn, 
and  told  bifn,  whatever  this  man  haa  to'  write, 
do  you  write  for  him.  I  then  caused  bim  to 
write  whatever  had  passed  between  Mr.  Fowke 
and  me :  having  wrote  it,  I  gaire  it  to  the  go- 
vernor ;  and  the  governor  having  caused  it  to 
be  read  to  him  by  the  moonshy,  be  kept  it,  and 
gave  me  my  dismissaoo,  and  returned  me  the 
small  arzee  I  had  given  him.  I  then  cause  to 
my  own  house. 

Was  what  you  dictated  to  the  moonshy  a 
true  account? — Whatever  paased  between  Mr. 
Fowke,  Barnassy  Ghote,  and  myself,  I  caosed 
to  be  wrote  truly« 

Did  the  arzee  contain  any  thing  noore  than 
what  passed  between  Mr.  Fowke,  Bamasay 
Ghoae,  and  you?— There  might  be  a  word  or 
two  wrote  more,  about  my  own  affairs,  which  I 
do  not  remember,  whether  relative  to  Mr* 
Fowke,  Barnassy  Ghose,  end  myself. 

AAer  you  went  .to  Rajah  Rsiebullub,  who 
did  you  first  apply  to  P^-l  first  applied  to  the 
governor;  he  said,  I  cannot  administer  justice 
to  you ;  they  ace  thrfe  geiytlamen ;  I  am  but 
two. 

Who  did  he  mean,  by  three  and  two  gentle- 
men ?— I  do  not  take  .upon  mo  to  explain  tbo 
governor's  meaning.  He  said,  If  yoo  have 
any  complaint,  the  king's  court  is  here;  lodge 
your  complsint  there. 

Did  you  lodge  any  complaint  ?— I  ihco  aaid^ 
How  shall  I  get  to  the  Adawlut,  to'  lodgo  my 
complaint?  Mr.  Fowke's  people  will  take  me 
on  the  road.  Then  the  governor  apoke  to  a 
chubdar,*  and  said,  Do  ypu  go  along  with  this 
mao  to  the  chief  justice's  house.  TtheD  went 
to  the  chiff  justice's,  and  came  into  his 
presence. 

(Mr.  Sumner  produces  two  arzees»  ilid  a  le^ 
tar  in  which  ihey  were  enclosed.) 

Prom  whom  did  you  receive  these  ?— I  re- 
ceived them  from  one  of  the  secretaries  of  the 
public  department ;  I  received  them  from  Mr. 
Auriol. 

Cross-  Examination  of  Comaul  O  Dten, 
Have  yon  conversed  with  any  body  oo  tbo 
subject  of  your  examination  ? — With  nohody. 

*  A  ataffbcarer  ;  one  who  waits  with  a  loo^ 
staff  plated  with  ailver,  aod  rona  beforo  his 
master^  ja»idatmi^g.ak»ud  hialitlm» 
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H«?e  joo  ^f en  an  accoant,  in  eopferfation 
«r  writiiig',  directly  or  indiredly  f— I  hare  not 
uid  any  thing  to  any  body,  or  leen  the  ap- 
pearanoe  of  pen  and  ink. 

Has  any  moonsby  f— I  do  not  know  that  any 
noonaby  naa ;  I  irat  above;  be  was  bdoW  ;  I 
did  not  apeak  to  him  about  it. 

Tell  the  day  of  Chile  yon  went  to  borrow 
ttioney  of  Malia  Rajah  Nondooomar  ?— I  first 
demanded  it  on  the  first  of  Chyle ;  '  I  got  the 
rupees  on  the  ISth  or  14tb. 

bid  yon  receire  the  naoney  f— Yes ;  I  was 
paid  in  gold  mohnrs. 

Did  Toa  give  any  security  ?— I  gST^  a 
tomaasoK. 

>  When  did  you  apply  to  borrow  the  money  P 
—I  often  before  borrowed  money  of  him ;  this 
was  not  the  first  time. 

When  was  the  last  time  before  this,  yon 
borrowed  money  of  Maha  Rigah  ?  was  it  within 
two  or  four  months? — Not  within  two  or  four 
months. 

[Question  repeated.]  It  was  between  If  or 
14flsontfa8. 

Are  yon  sure  it  was  not  more? — I  paid  the 
iwlanoe  due  to  Maha  Rajah. 
.  [Question  repeated.]  It  was  two  or  four 
years  since  I  borrowed,  when  Ropea  O  Din 
Cawn  was  Phoosdar*  of  Hougbly ;  1  hare 
borrowed  none  since ;  I  borrowed  through  the 
means  of  Roy  Rada  Chum:  it  was  in  the 
year  of  the  famine,  fkte  or  six  months  before 
the  famine ;  I  cannot  exactly  fix  the  date. 
.  Did  yon  never  apply  between  that  time  and 
Chyle  to  borrow  money  ?— 1  ne?er  made  any 
application. 

Had  you  erer  Tuited  between  ? — I  had  fre« 
^oently. 

.  When  did  you  last  risit  him  before  the  month 
of  Chyle  ? — My  son  was  married  in  the  month 
of  Phaugon,  and  1  then  paid  the  customary 
eomplimeot  to  Maha  Rajah  of  sending '  sweet- 
meata. 

When  did  yon  ?isit  the  Maha  Rajah?— I 
carried  the  sweatmcata  myself,  and  presented 
Jiim  with  a  nuzseer.  We  were  on  terms  of 
friendship  a  long  time  before. 

How  long  before  the  mOnth  of  Chyle,  in 
which  yon  Arrowed  the  money  ? — It  was  the 
last  of  Phaugon. 

-  Why  did  yon  apply  to  borrow  money  ?— *! 
httd  occasion  for  it ;  therefore  1  borrowed  it. 
The  bond  carries  an  interest  of  one  rupee  per 
nootli. 

Had  yon  any  conversation  on  any  other  anb- 
jcct  with  Maha  Ri^ah  ?— Whenever  I  went,  he 
.convened  wiik  me  on  no  other  subject  but  the 
baramut. 

What  conversation  had  you  the  day  you  re* 
•ceived  the  money  ?— 1  did  not  see  Mana  Rajah 
.when  i  received  the  money. 

Had  yon  any  conversation  with  Maha  Rajah 
«t  tlie  time  he  desired  you  to  go  to  Roy 
JRada  Churn  about  the  money? — ^There  was 
that  conversatioa  about  the  Mnnoy  Begum  I 
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related  yesterday :  if  you  pteaie,  I  will  tell  i| 
again. 

Did  Maha  Rajab  ask  any  questions  of  yov 
vourielf?— He  asked  me  if  I  had  heard  what 
had  passed  between  the  governor  and  him ; 
he  said,  I  was  not  his  enemy ;  I  was  John 
Graham's. 

Did  he  ask  any  other  question  ?«— [He  le* 
lates  word  for  word  what  he  saw  yesterdsy.] 

Did  Alaha  Rajah  ask  any  particuhir  ques- 
tions ?— Hear  me  what  I  am  going  to  Tclate : 
he  aaked  barramuts. 

What  did  he  ask  about  barramuts  ?— He  said 
to  me,  That  when  the  governor  told  me,  I  will 
be  revenged  on  voo,  1,  being  reoiediless,  con* 
salted  with  Mr.  Fowke.  If  you  will  bring  to  me 
the  papers  of  barramuts  against  the  governoTi 
Mr.  Barwell,  and  Mr.  VansitUrt,  those  ffentle* 
men  will  meet  witfa  shame  at  home,  and  I  will 
give  yOu  the  business  of  Aumeen  of  thn 
ILhalsa.* 

Did  he  alk  yon  any  Other  words  except 
those  about  the  barramuts?— He  said.  Do  yott 
this  business  of  Hedgelee  Comgeer,  Tnmlook, 
and  the  salt  Mhauls,t  and  from  wherever  yo« 
can.    By  business,  I  mean  iNurramnts. 

Did  this  conversation  pass  on  the  day  Mahi^ 
Rajah  bid  you  apply  to  Roy  Rada  Churn  ?-^ 
Yes,  that  day  ;  and  he  laughed  and  told  me^ 
When  the  Burdwan  Rajah  gets  bis  dressy 
then  I  will  confer  with  you. 

How  came  this  particular  conversatiott  to  ba 
introduced  ?— How  alibuld  I  know  what  was 
Maha  Rajah's  reasons  for  introducing  it  ? 

In  what  manner  was  it  introducetl  ?-^l  went 
there  to  Visit  him ;  he  told  me  all  theae  wordsi 
and  gave  tbese  answers. 

Tdl  the  conversatioii. — First,  in  the  month 
of  Phaugon  I  went  to  Roy  Rada  Chiiro,  and 
told  him.  Do  yon  tell  Maha  Rajah,  that  them 
is  to  be  a  weddiug  of  my  s«in,  and  beg  him  to 
receive  the  sweetmeats.  Roy  Rada  Chum 
sakl,  Maha  Rajah  will  take  the  sweetmeata  at 
your  aon'a  wedding,  and  will  shew  you  many 
kindnesses;  this  is  your  old  home ;  you  must 
be  on  terms  of  friendship  with  Malia  Rajah* 
He  haa  taken  proper  meaaores  about  the  Go^ 
vemor,  Mr.  Barwell,  and  Mr.  Vansittart,  and 
other  gentlemen.  What  they  have  ate,  they 
will  be  obliged  to  disgorge ;  and  will  be  put  to 
ahama  in  their  own  country,  and  will  be  called 
thievea. 

Did  Roy  Rada  Churn  say,  proper  measures 
taken  ?  or  did  he  aay  that  Maha  Rajah  Nundo- 
comar  aakl  so?— It  waa  what  Maha  Rajah 
said. 

Go  on. — And  in  proportion  to  the  bad  nams 
that  the  gentlemen  hate  given  to  Maha  Rajah 
Itere,.  he  will  have  a  good  one  in  England.  I 
(Comaul)  said,  There  used  to  he  great  friend- 
ship  between  the  Governor,  Mr.  Barwell,  and 
Maha  Rajali.  Was  it  this  ?  What  is  the  reason 
of  their  Neparation  f  He  answered,  Maha  Rajah 
waa  Mr.  ilohn  Graham'a  enemy  ;   he  wa^  pol 
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there  was  ^reet  I'rienilsliip  bctweea  ibe  Kov«r* 
mw  Md  you,  mmI  do*  iliere  it  a  great  owaseea  % 
people  laugh  at  this.  If  the  St- oiiMlara*  ha4 
diHie  it,  it  woiiM  not  liafe  signifii^ ;  hm  fbal 
jrou'have  (kme  i||  is  very  bad.  Theo  Mdha  R«» 
jah  said,  What  can  I  do  f  1  was  lo  eaeofie  frorii 
ihefrotemor's  bands.  If  1  bad  mo\  dmaelly  I 
should  not  have  eara|>ed  from  the  govenwr'a 
being  npKiedileaa,  I  did  il.     Be  tbcft 


fh  enptny  of  the  Governor  or  Mr.  Barw^l. 
The  Goveroor  aud  Mr.  Barwell  had  them- 
•elvea  made  the  Aftaba  Ri^b  their  eaeaiy, 
and  had  forbid  him  to  go  to  (heir  houees ;  aod 
|iow  the  Governor  presses  Ma  ha  Rajah  to  come 
to  his  houm ;  aod  Ma  ha  Rajah  aays,  1  will 
never  aee  his  fare ;  I  will  never  go ;  and  I 
a  ball  00  AsUK^r  Well  of  hii*.  I  then  asked,  W  by 
does  Maha  Rajah  go  to  Mr.  BarwelPa  and  Mr. 
Vansittart's?  Roy  Rada  Cbqrn  answered, 
They  ara  alwaya  caHing  bim,  in  order  to  re- 
concile him  lo  ttie  Governor  ;  hot  Maha  Rajah 
Ivillnat,  laatd,  Gr^al  men  know  the  business 
df  great  men ;  I  am  a  poor  roan  :  go  aod  tell 
no  much  for  me  to  the  Maha  Rajah,  thai  I  am 
ffoing  to  the  woddinir  of  my  aoo,  ind  request  of 
^m  that  be  will  agree  to  accept  of  the  aweet« 
nents.  He  then  said.  Do  you  sit  down ;  1  am 
Ifoiiig  to  Maha  Rajah.  He  retomed  in  two 
rnrriea  a^r,  iod  mid,  I  have  oatiafied  Mnha 
Ksjah  ;  he  will  accept  the  sweetmenis.  If  yon 
Hre  to  go  to  Uongbly  to  day,  go,  and  send  the 
•weeiiiieaisi  And  if  you  do  not  go  to-day, 
.come  to- morrow,  atidget  yoof  di«miMion  from 
Maha  Rajnb,  I  said,  1  have  taken  diamisftion 
from  tlie  ffoveroor,  and  aH  the  gentlemen,  ce* 
as^pt  Mr.  Cottrell ;  I  will  go  to-morrow  and  get 
any  dismission  IVom  him ;  aod  at  a  par  and  k 
Mf  of  the  day  I  will  come  to  Maha  Rajah,  an6 
get  my  dismiaNion  frtim  bim.  I  went  nelt 
morning,  got  mydiamiMion  from  Mr.  Cotirell, 
•bdai  a  par  and  a  half  or  two  para  of  the  day 
i  went  to  Malm  Rajab'a.  He  was  not  there, 
nor  Riiy  Rada  Churn.  I  ant  do4vn  in  the  De- 
%an  Coohah  i  just  as  I  sat  down,  Maba  Ra- 
lali'asewarry  came,  and  he  also  came.  I  then 
went  down,  and  Maha  Rajah  wasi^ot  ontnf  hia 

tianqriin ;  as  be  was  going  in,  I  paid  my  Sa- 
na lo  hbn ;  Maba  R  jab  atopt,  and  and,  f 
Iwve  beat-d  ftom  Roy  Rada  Chum  about  yoor 
fharriage:  Inay  Gml  pmsper  it !  Undoubtedly, 
^bei»  there  is  a  marriage  at  yoor  bUoae,  and 
a^  send  sweetmeats,  i  wit!  receive tbem ;  and 
If  then*  is  a  marriage  al  uiy  botise,  I  will  aeml 
•weetmeats  to  vdu.  He  calM  for  tbe  pambne, 
^▼e  me  beeile,  and  my  dismission.  I  then 
went  to  Houghly ;  and  at  tbe  msrriage  of  m^ 
^n,  I  sent  the  sweetmeats  to  Maha  Rajab  and 
liada  Chnt:n(  they  both  accepted  of  tbem. 
i  retMrne<l  the  Arat  of  Cbyle^I  do  not  know 
whettivr  the  «Oth  fbaugnn  or  1st  of  Chyle. 
The  first  day  after  my  arrival  I  went  tofsy  my 
4«i|iects  ttt  tbe  Governor,  Mr,  Vbiisftttrt,  anil 
%\\  ihe^erttlemen.  Tbegd  day  I  went  to  Maha 
ttajali's,  Nttba  RAjsb  was  ttot  there  ;  1  weiA 
and  sal  down  in  the  Dewan  Connah ;  in  a  little 
4f«ie  Ma^in  Rajab  came.  I  pibseoaed  bim 
•b'tib  a  n^xf*«^  of  one  gold  mobur.  He  «Mk  it, 
bnd  (tesiiwil  mtttnait  down  ;  which  I  did.  He 
'ftrat  askeil  me  about  my  health,  and  tbe  wiar. 
flage,  "He  tlieti  said,  Ihd  yxm  bear  at  fiooghly 
^Wbst  paawd  befWern  the  governor,  and  bow  I 
*ave  proved  him  to  be  to  the  wrong  f  I  said,  I 
%ave  not  beard  favOeutarly  ;  but  I  base  hear<l 
you  gave  in  harramuta  against  tbe  govenmr, 
^od  that  yon  have  lieen  bilbit  l»e  council  with 
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began  to  i[elate  what  I  related  yeatcfday 

en  aal 

terday  related  it. 


la  day.    The  convaraatioo  wool « 
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Wben  did  you  apoak  to  Rov  Rada  Cbftm 
about  tbe  Vopeea  on  loan  P— When  1  wool  op 
to  Hooghly .  Maba  Rajab  ibeo  told  mc  to  go 
aod  ffet  tbe  ropeea  from  bim. 

What  passed  about  barramota  m  tbia  loai 
day  you  meOlioucdP^Wbat  I  have  lelofed, 
inierproting  many  dnriog  the  oombsO  of  tbo 
eoamination. 

What  was  said  about  barramota  ?— He  aai^ 
I  woB  an  enemy  to  John  Grsbom.  aOd  be  was 
to  me.  The  Governor  oaid.  Be  on  yoor  gwrn^ 
I  will  eorihid^r  of  yoo.  I  have  oooanlle^  With 
Mr.  Fowke.  Mr.  Fewke  aaytt,  Do  yoo  givO 
me  barmwmta  agidnsi  tbo  Goviroug»  Mr. 
Barwell,  Mr.  Vanaitmrt,  and  Other  crmtle^ 
meil ;  they  will  meet  wllb  abaoR  io  tbeir  «wo 
country  $  aod  I  will  procure  Cmt  you  tbe  fcollool 
•     '  l,bel 


of  tbe  oumeen  of  the  kbolea.  1,  being  i 
dilcm,  gave  io  o  barvailiul  against  Ibr  Oovoiw 
nor,  oo  aooaunt  of  Moooy  Bmiln.  Tbeve  lata 
o  cooversation  io tbocoooeil  aaoot the  gu^oiiioi 
aod  Hie  till  one  pir  of  fbe  oigbt.  1  hove  proe^ 
ed  tbo  governor  to  be  in  the  wrong.    JDo  ya« 

*  Landholders.  The  term  nemindar  ia  dcv 
f  iMd  fram  the  Poraten  words  »miti%,  land :  and 
dbr^  bolder  or  beeper.  Under  tbe  Mabomaoo* 
dan  government  Of  Indian  the mi^i^i^l^^r  wok  ao 
nfiioer  obarged  #iib  tbeau|inrinteodaacoof  iba 
landa  of  a  district,  financially  ooosidered,  tba 
tMwtettioo  of  tb^tuMratOea,  and  the  reolicolioo 
wf  tbe  go^emrtteotobanB  of  tbe  produces  oot 
af  wbich  he  sraa  eltowed  o  oomnw^aie^ 
amooniiog  to  aboot  10  per  cent*  aodoecioioo* 
dly  bopiKial  gtnaot  of  tbe  gotenimeoit  abaie  of 
e  part  of  tbe  prmbico,  for  hmaofinotcooo,  I 
ed  a  Nauncur.  As  the  appaiolmem  lo 
hS6ht  waagencroH^  oantioood  in  tbo  ant 
son,  aod  bvtjuently  to  bis  beira,  io«  in  j^ 
of  ttmCf  sod  fliTOngb  tbe  decay  of  tbe  rwbng 
powers,  and  the  confusion  which  ensued,  «bo 
bemdimry  vigbt  (at  beat  ooly  pmactipiive)  waa 
daimedand  taoilly  aokoowleilged  10  beio-tb^ 
otfaifcdcov  /  aod  (porticokHy  io  ibe  yroiioco 
of  Bengal)  from  being  tbe  mere  aupiimiiiid 
ouu  nf  tbe  iaod^  they  baveboeo  doolatvd  Ibo 
4mreditsiry  >^pi  opt  iniaib  of  tbe  aoil  \  end  tbe  b». 
fore  fluctuating  duea  of  ^veirn«wnt 


i  a  p^tnaiieut  otitis  ass  nt,  baeo  uaaliera- 
bly  fixed  ra  pa>  petoity.^fWr  farther  informft^ 
tftpi  on  rttiH  aabf*«t,  sea  tbe  Fifth  Ibeport 

the  bon.Homfe^  €omnniba)oo  tbe  Moia 

-»     f?.  ,1    *—  ^'--  ^^  -  -    -  -  —  ,amJ  al^  ^^*- 
Knv  uBBi   ■iiuifi  xoinnpsBiyi  epo  ^ne  ^aism 
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brioif  bftiTMiOls  of  Ui4|;elet,  to.  agwitl  Umb 
•MM  f  eiiUeiii^iiw 

'  Did  Maha  Rajah  desire  yoa  to  jtt  fklae 
Wramwiar— He  said  ftOtUiag  lo  ae  of  ielae 
lMrraf»utii(  be  desired  dm  l»  brief  aDch  an  1 

Did  he  desire  vou  to  g»t  feUe  berraoiuia,  or 
ef  Btieb  people  who  had  aetuaUy  giveo  money  f 
—He  never  said  l'al«e  or  tree. 

Did  yoD  uodcrsiaad  tbet  he  meant  false  or 
true?— How  sluiuld  I  know  whfti  was  in  his 
breasi? 

If  vou  had  been  willief  to  oblif  e  htiBy  do 
yott  ibiifk  ielse  banpanMrta  would  hare  answer- 
ed  that  periioseP— What  I  know,  and  he  said, 
I  tell.    1  caonoi  teH  what  he  tlwoirht. 

Wee  the  laatter  of  the  arsees,  eomalmmmg 
pf  GuBga  Oovia  Siiif ,  true  or  Mse  ?~I  did 
not  five  ihem  in  ae  eo^tplaiiits ;  1  did  it  toi 
frif htoB  bioi.  1  wrele  tberiia  whilever  1 
thouifbt. 

[iiueattoo  fe^etfted.]  I  did  not  do  it  M  a 
'coenplaiiH;  1  wrote  much  lo  frifhtea  Mm. 
There  was  some  moaey  dee  to  aie:  1  put  in  a 
great  deal  more  to. 

WhM  is  the  ameaot  of  the  nosey  deneoded 
by  the  arzeesP^-Yoii  h*ve  the  arfleea,  look  at 


Was  the  whok^  of  tke  noaey  doe  demanded 
10  thearsees? — It  is  ihe  custoes  of  farmers, 
where  one  rupee  is  due,  to  pot  in  four.  If  1 
eomplained,  1  abould  specMy ;  if  on  eeth«  f 
should  specify.  Ttiere  may  be  money  doe 
friND  me  to  the  Coiopaay :  I  should*  if  asked, 
•ay  there  was  oime  due. 

Is  (hsi  matter  settled  between  Guiiko  Govin 
SioK  aad  you?-^lt  is,  by  Moonshy  Jfehidder  O 
Pecu. 

What  did  you  receive?— No  one  talks  of 
Ibeir  own  ricbies. 

[Qutfstiuu  repeated.]  If  Mr.  Caltrell  wasto 
koow  what  J  received,  he  would,  ufion  my 
foiaf  away  from  lience,  immediately  imprisoo 
me.  I  am  ioiiebtc«l  to  oih<»r  merchaoti:  if 
they  wfve  to  Imhiw  1  liad  reoeivefl  ssooey,  they 
svoidil  some  upoo  oe.  Whatever  was  »rrole  to 
the  si-aee,  I  crol 

Did  you  Ket  96  000  rupees,  which  is  moo- 
tHMH*d  40  tlie  aroee  ?— >!  did  i^et  96^000  rupees. 
Fdirmem  eof  a^ed  in  business  have  various  ae- 
oonipts.  I  owtud  hMB  wooey ;  that  Was  ike* 
dwoied.    i  reeeived  aioflse  money. 

Did  yoo  reeeiive  the  wboW  ki.mmnev,  or 
WOM  the  debt  of  yours  to  liitn  sH  4ilf  ^—14  was 
oeHled  by  Muoaahy  ^Sadder  O  Dc«o.  What 
was  due  4o  ese  i  -got }  what  was  iloe  to  kim 
tefut. 

.    Dtd  yoo  fgei  ^,000  wipesB  in  mooey  or  aeoo* 
nties  ?— I  got  sswtc. 

Did  yoo  get  it  in  oaah  P— i  rsoeited  in  ready 
VMMiey  oAore  thaa<#»000  ropeoi. 

Did  ^00  ffcoeive  aiore  Ihso  is  •doeP*-^  got 
fO«000  rupees  to  reody  oiooey:  1#,0Q0  was 
4hs0  Iroai  twe  lo  him  ;  tlmt  nas  aHowed  him. 

Was  the  oMtler  «f  cooKplsiot  io  Ike  aroees 
Hftie  m  false  P— What  was  wrote  io  the  irtMes 
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the  aoiDtty  between  og.     I  bad  •cpanle  ao» 

compts,  by  which  part  of  the  busioess  wi« 
settled. 

Was  that  16,000  ropecs  doe  oo  aoeoai|rl 
moBtioood  in  thearseeP— It  was  oot;  that  I 
wfote  to  frigbteo  him ;  I  had  not  lodged  a  con^ 
plaint,  I  had  oot  taken  an  oath.  Mow  I  have, 
1  will  Onawer  whatever  you  ask. 

Were  the  10,000  rupees  due  on  tjie  resson 
in  the  arzeep— Gunga  Govin  Sing,  as  Dewao 
to  the  Gommitieeof  Revenue,  should  have  made 
advaooes  to  me  oo  ac^uot  of  the  sah->»orkn: 
iasiead  of  ntakiog  them,  be  detained  as  a  dn- 
pooit*  aod  made  over  that  sum  as  a  transfer, 
for  my  acoimot  of  laod  revenues. 

Was  you  greatly  indebdad  oo  aocooot  of  yoor 
load  roveaue  P— i  was  indebted  a  large  sum  of 
foooey. 

Did  Nnoilooomar  ever  lell  yon,  that  Rsfr 
Kada  Chum  had  iolbrmed  him  what  pawKd 
when  be  delivered  the  araees  P— Yt'S.  That 
wheo  tho  ancoimt  came  before  the  oonncil,  ike 
crooeral  would  aee  that  justice  was  done.  Hov 
do  I  know  what  was  in  his  breast?  WhaA  ha 
tohJ  ma,  1  have  answered. 

Whea  did  yoo  first  after  go  to  Mr.  Fowka'sf 
—I  doo't  remember  the  da  v. 

As  aearasyooaanreooUectP— 1  think  lk» 
dav  foUowiflg. 

Who  did  you  see  at  Mr.  Fowke'sP— Hov 
can  1  tell  P  There  was  a  cutcherry  there. 

Do  yon  remember  the  names  ol'  soy  iieraoos 
you  saw  there  ?— 1  can't  tell  Uie  name  of  any 
one.  There  were  a  great  many  people;  nt- 
miadan,  moguls,  hootaus,  aad  hircarraks. 

Do  yoo  kMow  the  name  of  any  one  person 
you  saw  in  the  house? — 1  did  not  go  to  wrila 
down  their  names.  1  might  have  seen  many 
whose  names  J  knew,  but  doo't  reoolirct. 
There  was  ooe  of  Mr.  Fowke's  Mooosbys, 
either  that  or  the  next  day,  I  don't  know  which, 
quarrelled  with  me;  aod  Roy  Rada  Ghnm 
ibreataned  the  Mo«mshy. 

Did  yon  see  any  hoe  the  first  day  whoca 
name  you  recollect?— I  do  not  recollect  ike 

mtTm  aoy  one. 

Did  you  see  Mr.  Fowke?— I  presented  « 
nuz^eer  to  him. 

Did  vou  see  yaoaerMr.  Fowke?— He  was 
m  the  room ;  I  saw  him  sit  writing  in  his  roam. 

Did  you  speak  to  hiui  ? — No. 

Was  there  roach  conversation  between  Mk 
Fowke  and  Roy  Rada  Churn  P— Much  laoigh' 
iagandjokinir* 

Did  yoa  tell  Mr.  Fowke  what  had  prai* 
vioealy  passed  lietween  Naba  Rajah  and  you  ? 
— Noi  at  tliat  time.  [Do  wliat  Make  Rn^ 
jah  bids  yon.}  i  neither  undemtood  it  to  bp 
with  rcapect  to  Gunga  Govin  Siug,  or  any 
body  else.  I  uoderaiood  in  my  own  breailt«  I 
understood  Make  Rajah  and  Mr.  Fowkotalk  in 
4his  way.  I  said  U»  myself,  I  am  poor,  ds«H 
go  iuio  such  compsny  ;  snd  I  went  to.neith^ 
of  them  for  two  days.  1  W4«t  on  Uioae  two 
itay«  to  pay  vnuU;  why  eboutd  I  go  oo  4kia 
btisiness? 

Wten  vaaJiotMbj  flMteO  fiiMAl^llial 
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time  ?^He  was  at  hit  oot-houie ; 
«atta. 

Did  you  make  any  ohjectioos  to  wfaat^Maba 
Raiah  struck  out  of  the  arxeef — No. 

What  were  the  words  P — I  remember,  €to- 
reb  Puriver  (and  repeats  some  other  words ;)  I 
heard  it  read  ;  but  do  not  remember. 

Wbeo  did  you  fo  again  ito  Mr.  Fowke'sf — 
The  next  day,  at  nine  in  the  morotng,  or  rather 
after. 

Who  was  in  Mr.  Powke's  room  when  you 
went  inf — Accoor  Munnah  called  me,  and  car- 
ried me  with  him.  Mr.  Fowke  was  sittins:  on 
his  bed,  with  his  feet  up ;  there  were  two  Ben- 
gallies  and  two  writen  standing  behind  me. 

How  long  did  the  two  BengaUies  and  two 
writers  stay  there  ? — As  long  as  there  was  good 
conversation  between  Mr.  Fowke  and  roe,  1 
Icnow  that  four  men  stood  tliere ;  when  he  took 
up  the  book,  and  1  threw  myself  down  on  the 
ground ;  I  then  looked  up,  and  said,  Bear  wit- 
'ness;  and  after  that,  I  don't  know  who  went 
Or  came ;  I  was  down  on  the  ground  crying. 

IV  hen  you  called  to  bear  witness,  were  the 
two  Beogallies  and  two  writers  in  the  room  P — 
I  do  not  know  whether  anyone  was  there;  I 
hardly  saw  myself.  When  Mr.  Fowke  look 
up  the  book,  and  I  aat  on  the  ground,  and  called 
out,  Bear  witness,  I  do  not  know  whether  there 
%ere  a  hundred  or  none  i  I  was  distressed  at 
nyown  situation. 

Did  any  body  say  any  thing  to  you  P— No. 

Did  any  person  in  the  room  do  any  thing  P*- 
What  should  they  do? 

When  you  went  into  the  room,  was  the  door 
listened  P— When  I  went  in,  it  had  been  fas- 
tened ;  when  I  came  out,  it  was  not  fastened ; 
when  I  went  away,  it  was  opened. 

Were  there  many  people  about  in  the  tc- 
randa  P--At  that  time  there  were  but  two  or 
three  people;  it  wu  past  noon  ;  they  l^ere  all 
gone. 

Did  you  offer  to  go  away  when  Mr.  Fowke 
threatened  you.'— How  could  1  go,  without 
Mr.  Fowke's  leave  P 

Did  you  ever  ask  leave  P— Why  should  I 
•sk  leave  P  I  put  my  ch>tbes  round  my  neck, 
and  laid  down. 

'    Did  any  person  besides  Mr.  Fowke  threaten 
yonf —YoQog  Mr.  Fowke  sliewed  me  kindness. 

Was  be  in  the  room  then P— No;  when  1 
came  to  the  stair-ease,  I  saw  young  Mr.  Fowke 
and  Rada  Chum. 

Are  you  sure  you  had  not  sealed  the  arxee 
he4bre  these  threats  P-*I  did  not. 

When  you  sealed  it,  did  you  sign  itP— ^ff  do 
not  remember  whether  I  signed  the  anee  or 
no :  1  think  not. 

Do  you  mean  by  signing,  potting  your  nsme 
to  it,  or  putting  *  volaab'  to  it  P— 1  was  at  that 
time  out  of  my  senses ;  I  can  say  with  cer- 
taiotjr*  that  in  my  remembrance  I  did  not 
•iffuit. 

•    Was  you  ever  threatened  by  Mr.  Fowke 
inoralhauoaceP— Not  after  tho  other  dispute 
in  the  month  of  Poos. 
^  DMbothraatoB  thaiif^Itwaa  homh  oon- 
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versatkm ;  but  not  so  bad  as  the  last.  I  bavo 
not  seen  him  since,  exoejit  at  tho  chief  jostice'o 
and  hero. 

Are  you  sore  vou  did  not  see  him  again  thai 
day P— Why  sbiuld  IP  Young  BIr.  Powko 
comforted  me :  1  went  away  to  my  own  house. 

At  the  time  the  book  was  taken  up,  who  were 
there P — ^The  four  men  were  there;  hut  not 
when  I  was  crying  on  the  ground. 

Did  you  write  on  the  ground  P— Yes. 

Did  yon  carry  a  pen  and  ink  with  yoo  f — 
There  was  a  sicca  dewat,  pen  and  paper,  ready 
upon  Mr.  Fowke's  bed. 

Do  yon  recollect  what  was  wrote  P — Fkrst. 
tho  name  of  Barwell  was  wrote,  15,000  nipees 
per  year  for  three  years,  45,000  rupees.  Tha 
governor,  in  a  Nozznrana,  15,000  rupees,  tho 
word  governor  was  not  used,  but  Mr.  Bastings. 
Bushier  Jung  19,000  rupees.  Raja  RajebuU 
lub  7,000  rupees.  Cantoo  Baboo  5,000  ru- 
pees.* 

Bad  you  ever  seen  that  furd  before  P — No. 

Bare  you  since  P — ^No:  it  is  not  a  furd ;  but 
such  a  piece  of  Mper  as  this,  [shewing  m  sheet 
of  white  paper.  J 

Was  there  any  other  writing  P^Nothiog 
more  waa  wrote;  what  he  told  me,  1  wrote ; 
nothing  else  was  wrote:  the  words  I  wiota 
were  *  Russan  nedum'  and  *  Dadum.' 

Bow  many  times  did  you  write  tbeoo 
words  P-*On  the  first  name  J  wrote  *  Rttssan 
nedum,'  1  wrote  one  or  tho  other  on  the  five 
names. 

Did  Mr.  Fowke  read  the  furd  to  you  P— >He 
took  it  in  his  hsnd,  and  asked  me.  Hare  you, 
for  three  years,  given  15,000  rupees  a  year  to 
Mr.  Barwell  P  He  did  not  tell  me  so  from  resil- 
ing the  furd.  I  answered,  Yes,  Sir,  I  have 
given  it. 

In  what  language  was  the  ford  wrote  P — Ia 
Perrian. 

In  whose  hsnd  did  it  appear  to  be  written  P 
—I  don't  know ;  the  letters  appeared  to  bo 
Rada  Chum's :  1  speak  from  guess. 

Bow  came  vou  to  say  Yes,  rather  than  No, 
to  Mr.  Fowke's  question  P — Be  held  op  a  hook 
to  me,  when  I  refused  to  seal  the  arsee  ;  I  in* 
tended  to  say  No. 

Did  you  think  Mr.  Fowke  would  strike  vou, 
if  you  did  not  say  Yes  P^ When  he  heW  op 
the  book,  upon  my  saying  No  to  his  desire  «€ 
sealing  the  arsee,  I  oonvetve<l  he  wouUt  havo 
struck  me  if  f  had  answered  No  to  the  queotton 
put  as  to  the  furd. 

What  distance  of  time  was  there  between 

*  The  Rupee  is,  as  a  sdver  coin,  of  compa* 
ratively  modern  currency ;  for  there  do  not 
exist  any  specimens  in  that  metal  of  a  date  an* 
terior  to  tho  establishment  of  the  Mohamme- 
dan power  in  India ;  of  gold  a  great  many 
have  been  preaerved  of  far  higher  aatiqmty. 
The  imaginary  rupee  of  Bengal,  csHH  tho 
current  rupte^  .in  which  the  Compaay'a  acy 
counts  were  tormeriy  kept,  was  nominaJly  va- 
lued at  9j.  and  the  real  coin,  or  tkca  rtyM^  1^ 
par  coot,  boiler  thoR  the  purreotftip^ 
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wrote.  The  general  hat  referred  me  to  Mr, 
Fowke ;  Mr.  Fowke  bat  said  so  and  so  to  me  $ 
and  their,  bat iog  given  in  the  amaJl  arzee  to 


yoar  fixiajif  jroor  aeal  to  thearsee  No.  1,  and 
your  signiDg  the  ford  P— I  eaniioi  tell  the  mo- 
mentiormiDiitea;  but*  aa  aooo  at  the  ar^ee 
was  done  with,  Mr.  Fowke  prodooed  the 
ford. 

Dkl  aov  tbintt  PM*i  between  yonr  sealing  the 
arsee  ana  Mr.  Fowkc'a  prodoang  the  fuid?— 
No }  nothing  passed. 

Did  you  see  the  long  i^rzee  witncased  ?— 1 
did  not  see  it;  it  was  not  before  me:  Mr. 
Fowke  said.  Be  witnesses  to  it. 

Were  the  two  Trintfy  writers  in  the  room 
black  or  white  ?— Black :  1  know  one ;  the 
other  I  do  not. 

Where  was  the  little  arzee  sealed  ? — In  my 
own  house. 

Did  you  seal  any  other  arzee  ?— Two  affainst 
Gunga  Gofin  Sing,  in  ray  own  house.  *  I  seal- 
ed no  other  in  Mr.  Powke^s  boose. 

Was  there  any  body  in  the  room  besides 
Mr.  Fowke  and  yourself?— Yes,  there  were 
some  men. 

Do  you  believe  they  were  the  same  men 
who  were  first  in  the  roomf — I  cannot  tell. 
As  soon  as  Mr.  Fowke  told  me  to  go,  I  went. 

Did  you  observe  any  different  people  in  the 
room,  at  the  time  of  your  recollection  ? — How 
do  1  know  P  I  went  away  wiping  my  face. 

Did  any  body  offer  to  stt»p  your  going  out  of 
the  room  r— No ;  when  Mr.  Fowke  bid  me  go, 
I  went. 

At  the  time  Mr.  Fowke  lifted  up  the  book, 
what  position  was  he  in  ? — He  sat  upon  the  bed, 
with  his  feet  hanging  down. 

At  the  time  you  sealed  the  large  arzee, 
^here  was  it  ? — Mr.  Fowke  took  it  from  the 
bed,  near  the  pillow  ;  and  asked  me  whether 
I  had  given  that  arzee  ?  1  said,  Sir>  this  is  not 
an  arzee ;  it  is  a  jabob  sawau! :  Maha  Rajah, 
having  taken  a  draught,  has  given  it  for  your 
aatisfaction.  When  I  was  upon  the  ground, 
he  leave  it  into  my  hands,  and  I  sealed  it. 

Did  you  either  sign  or  seal  the  furd  f — 1 
signed  it. 

[Question  repeated.]—!  neither  put  my  seal, 
nor  wrote  my  name.  I  wrote  Russan  nedum 
nod  Dadom.  Whatever  Mr.  Fowke  had  told 
ue,  1  should  have  done. 

Did  Mr.  Fowke  bid  any  bo«ly  be  witnesses 
to  the  furd  P— I  put  my  duskeet  to  the  furd, 
•nd  Mr.  Fowke  bid  me  go. 

When  Mr.  Fowke  gave  you  the  furd,  did  he 
bid  you  do  any  thing  with  it  P—He  told  me  te 
write  upon  it. 

After  you  had  wrote  upon  it,  as  Mr,  Fowke 
did  not  understend  Persian,  did  he  deaire  any 
iNMly  to  explain  it  P — No. 

At  the  time  you  went  to  the  governor,  why 
did  you  carry  an  arzee  different  to  that  which 
you  afterwards  wrote  by  the  governor's  Moon- 
■by  P — The  general  had  referred  roe  to  Mr. 
Fowke  for  em^uiry .  M  r.  Fowke  is  an  Bngliah- 
nan,  and  I  am  a  poor  farmer :  the  governor  is 
the  master  of  the  country.  God  knows  w)ie- 
tber  he  will  be  sngry  with  me  if  I  write  a  long 
arsee,  therefore  I  wrote  a  little,  and  said  a  great 
daal  by  word  of  vofith.    In  th<(  little  i^pe  was 


the  governor,  1  told  him  every  thing  by  wor4 
of  noouth. 

Was  it  the  smalt  arzee  that  was  sealed  and 
sent  to  Mr.  Fowke,  aod  then  carried  to  the  go- 
vernor P— When  Maha  Rajah  required  tha 
arzee  from  roe,  the  roan  who  had  been  my 
Mooiishy  was  ^one  home.  I  caused  to  be  wrote 
whatever  was  in  my  remembrance  by  my  new 
Moonshy. 

Was  that  the  same  that  was  given  to  the  go- 
vernor P — It  was. 

At  the  time  the  barramnts  were  first  men- 
tioned, by  whom  were  they  mentioned  ?-«l 
When  I  spoke  about  the  svieetmeats,  Rada 
Chum  first  told  me. 

Did  Rada  Churn  tell  you  to  get  barramnt% 
or  did  he  tell  you  that  Maha  Rajah  wanted 
them  P-*At  that  time  he  told  me  what  I  hava 
repeated  about  their  coming  to  ahame  in  Engw 
land. 

Did  Roy  Rada  Chum  ever  desire  you  to  gel 
barramuts  ? — Whenever  I  saw  him,  be  asked 
them  from  me. 

Mention  the  particular  time  when.  —When- 
ever people  have  any  business  with  Maha  Ra- 
jah, they  first  apply  to  Rada  Churn;  Maha 
Rajah  is  the  master,  Rada  Churn  the  son. 

Examined  by  Mr.  Fowke. 

Did  Gunga  Govin  Sing  know  that  yon  had 
pnt  the  arzees  against  hhn  into  mine  or  Rada 
Churn's  hands  P — Gunga  Govin  will  tell  you  ; 
how  should  I  know  P 

Did  any  body  else  knowp — How  should  I 
knowp 

How  could  Gangs  Govin  Sing  be  frightened, 
if  he  did  not  know  it? — ^There  was  a  oonver-' 
sation  upon  it  between  Gunga  Govin  Smg  and 
me. 

Repeat  that  couTersation.— >T  said  to  Gutiga 
Govin  Sing,  Pay  me  my  rupees ;  if  you  do' 
not,  Maha  Rsjan's  doors  are  o|)en  fbr  barra- 
muts ;  I  will  go,  and  having  written  a  great 
deal,  will  present  an  arzee  against  you  to  tha 
Maha  Rajab.  Gunga  Govin  Sing  saidj  What 
will  be  the  effhct  of  your  giving  an  artee  P  at 
last  you  will  be  put  on  your  oath  on  it  in  Iha 
English  Durbar.  Do  I  forbid  yoo  giving  in 
an  arzee  P  whatever  balance  ia  due  from  yoa 
on  account  of  the  revenues,  I  will  impnsoiK 
yon,  and  get^from  you ;  or  else  let  Moonshy 
Sudder  O  Deen  come,  we  will  settle  it  among 
ourselves ;  if  not,  and  you  wish  to  be  a  great 
man,  go  and  teke  a  false  oath  before  Maha  Ra- 
jah. 1  said.  Give  me  my  dismission,  and  I 
will  go  to  the  Moonshy,  and  I  and  (he  Moon* 
shy  will  come  together.  He  said,  Yon  are  a( 
liberty  to  go  or  stev ;  why  do  joti  want  dis- 
mission from  mer  get  dfismission  fn>m  Mr. 
Cottrell.  The  next  morning  I  oaoaed  the  arzea 
to  be  written. 

Did  you  ever  aeqnaint  Gunga  Govm  SSn|f 


that  you  had  actually  lodgetl  itP — ^Rvery  da 
he  threatened  ma»  and  I  threatened  hifl|. 
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hoifhed,  snil  f  laojtfiH.  We  tlaM  iB  ttpeo> 
tationof  the  Mootishy's  comtnt^.  - 

Did  jroa.at  anv  time,  acknowleil^  yvrar 
ieat  to  be  put  to  the  i^reat  arzee  before  wit* 
ne«8e!i  ? — From  that  time  1  liave  compfatiied, 
that  Mr.  Fowke  caused  me  to  put  my  aeal  to 
the  arsee  bj  force. 

How  often  did  yoa  go  to  ?i8tt  Mr.  Fowke 
senior  before  the  hmn^  arsee  was  sealed  and 
witoesiied  P — Altogether  I  went  tthnut  iliree 
tiroes  lo  bis  houne ;  when  I  camelVom  Hougb- 
]y,  I  do  not  remember.. 

When  was  the  first  time? — Every  thing 
was  from  the  end  of  Ch>le  to  the  7ih  of  By- 
•aak. 

Knowing  Mr.  Fowke's  hooseto  he  a  cutcher- 
tj  of  barrarauts,  how  came  you  to  go  to  it  ?  — 
Maha  Rajah  told  me  tago,  and  be  reconciled 
to  him. 

Did  yoQ  erer  tell  any  body  tbmt  yon  had 
riven  the  sums  mentioned  in  the  furd  P^lf  I 
had  l^iven,  1  should  hive  told ;  shtmid  1  say  1 
had,  if  I  bad  not? 

Examined  by  the  OmrL 

Was  any  thing  said  about  carry  ing  the  arzee 
to  oauBcil  ? — Mr.  Fowke  desired  roe  to  |po ; 
then  jTI]  said  to  Roy  Bada  Churn  and  young 
Mr.  Fowke,  As  yon  have  caused  me  to  write 
this  arsee  by  force,  and  you  will  send  it  to 
council,  having  my  torn  jammah,  1  will  go  to 
the  council  before  it. 

Did  you  ever  desire  of  Mr.  Fowke,  or  Maha 
Rajah,  that  the  arcee  abould  not  be  carried  to 
the  council  ? — At  the  lime  I  came  oat  of  Mr. 
Fowke  senior's  room,  I  said  to  Roy  Rada 
Churn  and  yonng  Mr.  Fowke,  Give  uie  haick 
that  arzee  and  furd  wbich  Mr.  Fowke  b^fts 
caused  me  to  sign,  or  I  will  immediatoly  g^  to 
the  cottooil  and  complain. 

Did  you  ever  ask  Mr.  Fowke  to  return  the 
arzee  ?— -I  demanded  it  of  him  the  next  day,  in 
the  rooms  ^^^a  R^ah  waa  U&ere,  Roy  Hada 
Chucn,  and  Mr,  Fowke. 

Did  yon  ever  consent  to  have  that  ar9te  de« 
livered  into  council  ? — I  never  did. 

Was  the.  pen  English  or  Persian  ?-^It  was 
en  Hindnaiannee  pen  and  a  silver  ink- stand ;  the 
sicca  dewAt  and  ink-stand  were  both  silver. 

Had  you  any  reasoato  think  thai  Mr.  Fowke 
knew  of  your  coming  ?<^The  night  before  the 
draught  of  the  arzee  had  been  wrote  at  Maha 
RuaL'Sy  he  aent  to  call  me. 

When  did  he  send  to  call  ynu  ?— >In  Iheeven- 
log,  when  1  was  going  to  get  nfy  dismisiioo, 
Maha  Ri^iah  «aid,  Write  an  ar;^e,^nd  carry  it 
to  Mr.  Fowke;  Roy.  Rada  Churn  will  gjo  with 
}|on ;  an  bircarrah  of  Rada  Ch«irn!s  the  next 
d^  odled  me  to.go  to  Mr.  Jtrwke'is,  when  I 
mas,at  Mr.  Cottreil^. 

Were  the  suns  in  the  furd  in  words  at 
length,  or  in  figures  ?•— I'ke  names  ivece  in 
vords ;  the  auois  in  figures. 

What  aort  of  figures  were  they  Jiviote  in  ? — 
Infioyian. 


■  Mr.  Sumner,  I  received  two  trzees  enclosed 
itoHbia  letter,  tiftted,Je«ph#owke;  together 


with  two  Bttfilisb  translatai  of  thearsMv.  1 
ana  secretary  to  ihe  revenue  coaueil.  It  is  est- 
lORiary  to  remove  papers  twMs  ooe  ofiee  to 
another,  whqn  they  are  sent  by  mislafce.  It 
should  have  been  sent  originally  to  my  oRw. 
Preaenting  an  arsee  is  the  mode  of  iostiiatJn^ 
an  enquiry.  I  have  known  censeres  ud  pn- 
nishtnf  nts  inflicted  by  the  board  in  consf^nesoe 
of  arzeea.     I  have  known  eximioed 

boili  on  oath  and  wtthoet ;  the  parties  aecusfJ 
examined :  I  believe,  I  have  koewn  thu  parijr 
aeeused  ezo rained  on  oath.  The  subject  of  (be 
arzee  was  proper  matter  to  he  eeqaired  isio  io 
my  department :  I  allude  to  the  taige  arzcc. 

Mr.  AurioL  Young  Mr.  Fo^ke  caIN  on 
roe  ooe  morning  at  breaklast,  and  g8«e  me  i 
letter  addressed  to  the  governor  g«*neral  uki 
council ;  which,  as  they  were  lo  sii  tbiitniori>« 
ing,  1  desired  might  be  delivered  to  tbi^tv. 
That  letter  contained  these  papers.  I  (i<rliven^ 
them  to  the  council ;  the  governor  general  «is 
not  present.  I  received  no  order  respecjb? 
them,  till  Mr.  Fowke  had  sent  a  second  leCtf 
to  the  heard,  applying  for  original  papers  kt 
had  before  delivered  in.  1  was  then  direcud 
to  nend  theae  papers,  excepting  the  Persiui 
which  was  ordered  to  be  translated,  as  Ibe  ori- 
ginal papers  which  Mr.  Fowke  appM  for  M 
been  recorded  in  the  revenue  department ;  tsi 
to  desire  Mr.  Sumner  to  attend  the  board  *idi 
all  the  pepers  applied  for  -by  Mr.  Fowb ;  Mr. 
Sumner  accordingly  attended  the  board ;  M<i 
received  further  instructions  to  carry  ibim  ^ 
Mr.  Fowke,  at  ih$  diief  justice's  house. 

Were  the  contents  of  the  arzees  mestiMH 
in  Mr.  Powle's  letter  .^—jifo. 

[Mr.  AiUriol  says,  the  letter  was  datfil  ^ 
18th ;  ami  he  received  it  on  the  20tli»  the  ^J 
the  parties  were  before  the  chief  justice.] 

Q.  to  Mr,  Sumner.  Do  you  knovr  tU 
paper  ? — A,  1  received  this  paper  tbe  3d  ^ 
June,  of  sir  John  Doyly  ;  I  received  it  as  x- 
eretary  to  the  revenue  Jeipartaieot. 

Sir  JoU  Doyfy,  I  believe  this  to  be  tb' 
fHbper  Laent  tn  Mr.  Sumner,  hy  order  q(^ 
council.  I  received  the  paper  from  the^ 
fflwier,  er<ene  of  the  lecretaiMa,  and  deliiet^ 
itto  Mr.  Sumner. 

Comaul  O  Been,  -^m  is  the  tme  arzff.  ^  \ 
is  the  arsee  1  delivered  to  the  goveraor,  toii«* 
liver  to  the  council.  It  was  not  mv  eostonv 
affix  my  seal  to  arzees :  I  did  to  those  of  9f' 
Fowfce'e  and  Maha  Kajah  Nuodocoiasr'f.  » 
was  net  my  custom  to  write  my  oisiee 
arzees :  the  Moonshy  wrote  it.  I  seaM  tH 
because  the  gentiemen  desired  it.  Stni^ 
oiher  arzees  1  have  given  in  to  the  cominitiej 
and  cee  how  many  of  them  have  my  sakv 
them.  Aak  Mr.  CottrellAir  n^  arsrcf, »» 
•ee  hew  uMiny  of  them  have  <mv  seals. 

Do  net  yott  seal  all  amaes  r— I  nefer  p 
it  on  C.  arzees  t  but  I  do  eu  darkhatftt  (pf^ 
petals  to  government.) 

fWiy  did  you  put  yovreedl  to  yoor«'**J 
fia.  4l»tiiinUHNM^-*If  1  MIMI  pat0;«« 
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to  it,  Mali«  Hajab  w«ald  not  ba? e  given  credit 
to  it.  1  bave  put  my  aeal  on  the  arzees  of 
Maha  Riyab  aod  Mr.  Fowke,  and  on  all  the 
•rzeea  in  their  (tosseasion. 

Why  did  you  put  your  «eal  to  the  arzees 
^gainat  Qovin  Sioijf? — To  prevent  their  being 
changed,  as  a  mark.  If  the  governor  tells  me 
to  put  my  aeal,  I  put  it.  1  stiould  of  my  own 
accord,  to  know  my  own  paper.  Roy  Rada 
Cburii  would  not  have  takeu  it  if  it  waa  not 
aealed.  That  I  sent  to  Yar  Mahomed  was  not 
sealed  ;  1  did  not  intend  that  should  be  deli- 
vered ;  therefore  I  did  not  aeal  it ;  (the  large 
arzee)  Mr.  Fowke  desired  me  to  seal  it. 

Defendant's  Counsel  shews  him  a  paper. 

Do  you  know  this  arzee?— 1  delivered  two 
or  three  arzees;  one  from  tpyself,  the,  other 
two  from  the  zemindara.  I  hIU  send  for  the 
copy,  and  tdl  you»  whether  I  delivered  it  or 
not. 

DonU  you  know  yoar  Moonaby'a  band- 
writing.?— No.  ^ 

Cao*t  you  write  Persian? — I  can  read,  but 
not  write  well. 

Did  your  Moonaby  ever  irrite  in  yonr  pre- 
aeoce  ? — ^Yes,  always. 

Are  the  &eala  to  the  great  and  little  arzee 
youra?— Yes,  tbey  are. 

Mr.  Powke  admits  the  Letter  enclosing  them 
to  he  bis. 

Mr.  William  Chalmers  proves  the  translate 
of  the  arzees  marked  A.  and  B.  also  of  that 
mark^  D. 

The  Gongermof  General  examined. 
.  Are  these  arzeee  of  coorse  sent  upon  the 
consultation? — I  cannot  say  of  course;    but 
these  are. 

Are  they  sent?— Not  yet;  but  they  are  to 
be  sent. 

Q.  to  Mr.  Sumner,  Are  theae  arzees  trans- 
mitted to  England  ?— Tbey  are  upon  record, 
and  will  be  sent. 

Mr.  Fowke's  Letter  read.— Arzees  read. 

Mr.  Eiliot  explains  his  sense  of  the  word 
*  barramut:'  **  An  account  of  the  receipts  of 
money  improperly  received,  which  may  be 
either  true  or  false,  forming  an  accusation,  or 
reDeoliag  a  disgrace,  on  such  person  by  whom 
tbe  money  is  said  to  be  received." 

Captain  Camac,  A  harratput  is  a  paper  de- 
livered in,  either  before  or  after  an  aumeen  ia 
displaced;  when  it  is  delivered  before,  it  ia 
meant  to  get  bifu  displaced ;  if  afler,  to  accuse 
him  of  moni^  received  in  his  office ;  is  ottvn 
exaggerated  ;  it  may  be  either  true  or  false. 

Mr.  Retfearn,  An  accusation  that  may  be 
^ther  true  or  false. 

Mr.  Diiciire/.    The 


Kewdemamaz  sworn. 

Whose  servant  are  you  ?-^I  am  Comaul  O 
Deen'a  Moonaby. 

Do  you  know  Maha  Rajah  Nondocomar?— 
\ee. 
,VOL.  XX. 


Were  you  ever  at  his  house  ?— Yes.  I  was 
never  but  once,  which  was  upon  tbe  occasion 
of  this  arzee;  I  went  with  Comaul  O  Deen. 
He  went  into  tbe  Dewan  Connab :  1  staid 
without.  Ue  sent  for  me.  I  went  and  paid 
salam  to  Maha  Rajah ;  who  s^Tid  to  me. 
Come,  and  sit  near  me.  When  I  had  sat 
down,  he  gave  me  pen,  ink,  and  paper ;  and 
bid  me  write  out  the  foul  draught  of  an  arzee. 
I  wrote  out  a  foul  draught  according  to  what 
he  told  me.  Wlten  1  had  wrote  out  the  foul 
draught,  he  took  it  into  his  hands,  and  thea 
look^  at  it,  and  gave  it  to  Donian  Sing; 
whose  name  1  was  not  then  acquainted  with, 
but  have  siuce  learnt  it,  and  told  him  to  copy 
it  over  on  another  paper.  When  Doman  Sinj; 
had  wrote  it  over,  Maha  Rajah,  having  altered 
it  wherever  he  saw  a  small  ditference,  told  me 
to  write  it  out  fair.  Then  Comaul  O  Deen 
said,  I  have  tbe  disorder  of  the  piles,  and  a 
paiu  in  my  belly,  let  me  go  away ;  my  Moon<* 
shy  will  stay,  and  write  out  tlie  arzee  accord- 
ing to  your  instructions.  C.  O  Deen  tlien 
said  to  me,  I  am  going  home,  do  you  stay  and 
write  out  the  arzee  according  to  Maha  Rajah *8 
instructions.  He  went  away  ;  I  staid  titl  aboi^t 
a  par  and  a  half  of  the  night ;  Maha  l^jah 
was  sittio:;',  and  I  was  sitting  writing  the  arzee. 
When  I  had  wrote  it  fair,  I  gave  it  into  Maha 
Rajah's  hands.  Maha  Rajah,  having  read  ten 
or  twelve  lines  of  it,  said.  This  is  tbe  fair  copy 
of  the  arzee  I  hid  you  write  ;  it  is  very  well* 
He  said  to  Yar  Mahomed,  Go  with  tbe  Moon- 
shy,  and  get  Comaul  O  Deen  to  aeal  tbe  arzee. 
We  then  went  both  together  to  Comaul  O 
Deeo*s  bouse.  He  was  sitting  smoking  hia 
hooka.  Yar  Mahomed  salami:  1  likewisa 
went  aqd  sat  down.  Yar  Mahomed  sat  near 
C.  O  Deen  ;  I  at  a  distance.  Yar  Mahomed 
said,  Maha  Rajah  has  sent  this  arzee  to  yon  % 
having  considered  of  it,  put  your  aeal  to  it. 
Comaul  O  Deen,  having  r^d  it,  said.  There  ia 
no  agreement  between  Maha  Rajah  and  m# 
for  putting  my  seal  to  it.  If  I  should  put  my 
seal  to  the  arze^  now,  and  abould  be  called  on 
to  prove  the  circumstances  in  it,  I  shall  not  b« 
aUe  to  prove  it.  1  wiU  by  no  means  put  my 
seal  to  it :  whatever  I  have  wrote,  I  wrote  to 
please  Maba  Rajah.  Yar  Maboined  then  aon 
svvered,  Maha  Rajah  is  tbe  maater,  he  baa 
sent  to  you^  you  may  either  put  your  seal  on 
it  or  not,  as  you  please.  During  the  converse- 
tion,  ComaiU  O  Deen  gave  him  bis  hooka  to 
smoke,  and  he  soon  went  away. 

How  long  have  you  known  Mr.  Fowke,? — I 
have  known  bim  only  since  the  disputes.  I 
never  went  to  Mr.  Fowka's  eau^pt  tbe  day  ef 
tbe  dispute,  when  I  went  with  Comaul  O 
Deen. 

Relate  what  passed.— ComanlO  Deen  went 
up  stairs.  I  staid  below.  In  about  three  or 
four  gnrries  Mr.  Fowke  came  down,  and  be- 
hind him  Maha  Rajah,  and  then  Comoul  O 
Deen.  1  doo*t  exactly  fix  the  number  o^'gor* 
riea. 

When  did  this  happen  ?— It  was  next  dny 
after  the  arzee  waa  brotight  to  Coinaul  O  Oeen* 
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Hr.  Fowke  and  Naha  Rnjab  got  into  their  pa- 
lancjuinfl.  Cotnaul  O  Deen  stood  opposite 
Maha  llajah,  and  said  to  him,  For  God'a  sake, 
gire  me  back  that  false  paper  of  barrarouts, 
which  yon  have  tbrrihly  caused  me  to  write. 
I  cannot  prove  what  is  wroce  in  those  papers 
at^inst  the  gentlemen.  He  then  called  out 
Duoy  on  the  yrentlemen  of  the  Audaulet.  He 
aaid,  his  life  and  honour  will  be  affected  by 
this.  Maha  Rajah  ^ave  no  anstver.  Comaul 
O  Deen  then  took  the  collar  of  hisjammah, 
»nd  went  to  ^o  into  hi?  palanquin.  Then  Yar 
Mahomed,  Nettoo  Sin^,  and  others,  took  hold 
ofComaiirs  hands,  and  aaid,  Where  are  you 
goino^?  He  then  got  his  hand  away  from 
theirs,  and  got  into  his  palanquin.  When  he 
got  out  of  the  lane  which  leads  to  Mr.  Fowke*8, 
a  hircarrah  went  and  stopt  his  sawarry,  and 
said,  Where  are  ^on  goioi^?  come  back.  And 
they  kept  disputing  in  this  manner,  till  they 

S»tto  the  Bitah'Connah  of  Rajah  Rajebullub. 
e  then  cot  rid  of  them,  and  went  along  the 
high  road. 

Were  you  e?cr  examined  concerning  this  be- 
forep— 1  was;*  at  the  Chief  Justice's,  and 
once  before  the  Audaulet 

Do  you  know  Goolaum  Hussin  P— Yes. 

Do  you  know  whose  servants  they  were  that 
stopt  Comaul  O  Deen  ?— They  bek>nged  either 
to  Maha  Rajah  or  Mr.  Fowke. 

Do»vou  know  whose  servants  Yar  Mahomed 
and  Nettr^o  Sing  are  ?— They  are  servants  to 
Maha  Rajah. 

Did  Comaol  O  Deen  make  any  objections  to 
the  alterations  in  the  arzee  made  by  Maha  Ra- 
jah P — No,  he  said  nothing.  He  went  away 
while  the  fair  copy  was  writing. 

Did  Comaul  understand  the  contents  of  it, 
after  the  alteration  P—i  do  not  know  whether 
he  did  or  not. 

What  time  of  the  day  was  it,  when  yon 
went  with  Comaul  O  Deen  to  Mr.  Fovrke's  ?— 
It  was  about  a  par  and  a  half  of  the  day. 

How  long  did  you  stay  there?—*!  cannot 
exactly  tell ;  it  might  be  about  three  or  four 
gurries. 

Did  yoo  bear  any  noise  up  stairs,  at  Mr. 
Fowke's.' — How  ahmild  1  hear  any  noise  in 
ihc  upper  apartments  f  I  was  down  below. 

[Mr.  Farrer  produces  a  paper,  and  asks  whose 
anting  it  is  P]^Mine.  1  wrote  it  in  Comaul's 
presence.     It  is  a  paper  about  the  Audaulet. 

Who  did  yon  give  it  top— I  gave  it  to  Co- 
maul O  Deen  ;  be  is  my  master.  I  gave  it 
Into  his  bands. 

Q.  to  Comaui  O  Deen.  Do  yon  know  this 
paper  P—il.  Yes.  I  gave  it  to  Roy  Rada 
Cham ;  it  is  a  durk.  Rada  Churn  said,  it 
Would  have  no  effect ;  and  therefore  it  was  not 
sealed. 

KewdernofDos^i  examination  continued. 

Is  that  Comaul  O  Deen's  seal  on  the  arzee? 
••-It  is. 

Did  vou  see  Comaol  O  Deen  afterwards  P— 
When  he  bad  gone  from  the  cutcherry  to  his 
•wn  bouse,  I  did  notsee  bi». 


When  yoo  were  before  the  justice^  were  yoa 
asked,  whether  you  bad  been  at  Mr.  Fowke's? 
—  [  was  not  asked  as  to  my  being  at  Mr. 
Fowke'a,  before  the  chief  justice. 

Where  did  you  ^  after  you  left  Mr. 
Fovtke'sP— I  went  with  Comaul's  palanqois 

00  foot,  to  Rajah  Rajebullub. 

Huuein  AlU  examined. 

Whose  servant  are  you  P — I  am  CoDSUlaa  ti 
Comaul  O  Deen. 

Do  you  know  Yar  Mahomed  and  Kewdeh 
nawazP— Yes. 

Did  you  ever  see  tbem  at  Conuml  0  Deen'i 
bouse  ? — Yes. 

Relate  what  passed. — It  was  about  ooe  par 
of  the  night  when  Yar  Mahomed  and  Kew- 
dernawas  came  to  Comaul  O  Deen^s  bouse. 

1  don't  rememlier  the  day  ;  it  may  be  a  mooth 
or  a  month  and  a  half  ago.  Two  or  three 
days  before  the  disputes,  1  met  Kewderoawat 
on  the  stair-case.  He  said,  Comaol  O  Deeo  is 
'going  to  seal  a  paper  ;  do  you  bring  the  sicca' 
dewat,  and  the  box  where  the  sesl  is.  I 
brought  them.  I  did  not  carry  them  into  the 
room  where  they  were :  I  gave  them  both  to 
Huttoo.  He  took  them,  and  stood  with  them 
on  the  stair-ease.  I  told  him,  When  they  call 
for  them,  do  you  give  them.  I  went  in  where 
Comaul  was  sittiog,  and  saw  Yar  Mabotaed 
sitting  near  him,  and  Kewdernawaz  at  a  dis- 
tance. About  a  quarter  of  a  gurry,  or  not  to 
much,  Yar  Mahomed  went  away.  Then  I 
went  out,  and  said  to  Huttoo,  Perhaps  the  bu- 
siness for  which  these  things  were  wanted  will 
net  be  done;  let  us  take  tbem  away  aj^sia. 
I  took  tbem ;  and  put  tbem  in  the  Toiba 
Konnah. 

Did  Comaul  O  Deen  call  for  the  seal  whili 
Yar  Mahomed  ataid  P — No. 

Dill  he  seal  the  arzee  P — No. 

If  he  had  done  it,  abduld  yon  have  seen  itf 
— 1  must  have  seen  it ;  the  seal  was  io  tnf 
possession. 

Were  yon  ever  at  Mr.  Fowke's  with  Conaol 
O  Deen  ?— Yes,  I  was  there  the  day  of  tbedii- 
putes ;  it  was  three  or  four  days,  I  cannot 
exactly  tell  which,  after  that  I  was  at  Ur. 
Fowke's. 

Relate  what  passed.— I  do  not  know  what 
passed  above  stairs.  At  the  door  way,  first  Mr. 
Fowke  came  out,  and  got  into  his  palaoquiD ; 
then  Maha  Rajah  came  out,  and  got  into  bis 
palanquin.  Then  Comaul  O  Deen,  addressio; 
himself  to  Maha  Rajah,  said,  t  cannot  prove 
the  false  Barramuts  yoo  have  made  me  wnie 
out :  this  is  very  bad  business,  and  I  shallM 
ruined ;  get  me  the  papers  back  from  Mr. 
Fowke.  Maha  Ri^ah  gave  bim  no  answer. 
Then  be  began  to  tear  bis  jamma,  and  call  out 
Dnoy  on  the  king,  the  company,  and  audau- 
let; and  said,  8ee,  tbey  have  caused  i»e  to 
write  this  paper  forcibly.  When  he  attempted 
to  get  into  his  palanqoin,  Yar  Mabomed  and 
Nettoo  Sine:  held  his  hands.  They  are  servanii 
to  Maha  Rajah  Nundocomar.  Comaol 0  Ik^ 
diseogagetl  bimsslf  from  them»aBd  got  into  i« 


Digitized  by 


Google 


;1 173]    for  a  Conspiracy  against  Warren  Hastings,  esq.    A.  D«  1775« 


[1174 


pAlaoqain.  As  he  weot  oat  of  ibe  lane  to  oOroe 
OD  the  gpreat'road,  tiro  hircarrahs  stopt  the 
palanquin,  and  said,  You  most  come  back. 
He  went  on  in  bis  palanquin.  I  left  hi  in ;  1 
bad  business  in  the  Bazar.  1  could  not  go  so 
fast.  1  saw  as  far  as  Rajah  Rajebullob's  Uish 
Coooab. 

Do  you  know  whose  hircarrahs  they  were  ? 
— They  came  out  of  Mr.  Fowke's  house.  1  do 
not  know  who  they  belonged  to. 

Cros^Examination. 

Have  you  charge  of  Comaul  O  Deen*s  seal? 

i^Tbe  seal  is  always  io  my  possession.    When 

Comaul  goes  out,  or  to  the  Durbar,  he  puts  bis 

small  seal  upon  bis  finger,  and  a  bundle  of 

Eapers  ioto  bis  cummerbaod.  When  be  comes 
ome,  he  pulls  off  bis  cloatbs,  and  puts  the 
ring  ioto  the  small  box  again  ;  and  that  box  is 
under  my  care.  Whatever  he  has  is  under  my 
care. 

In  what  language  did  Comaul  O  Deeo  ad- 
dress Maha  Rajah,  when  getting  into  his  pa- 
lanquin at  Mr.  Fowke's  ?— In  Moor8.  What  I 
heard,  1  remember.  I  was  about  two  jards 
distant  when  he  spoke  to  Maha  Rajah. 

Did  you  tell  any  body  what  parsed  ? — I  told 
it  to  the  grand  jury  ;  to  no  one  else. 

Did  you  not  mention  ii  to  Mr.  Durham?— I 
don't  remember  that  I  did.  Comaul  O  Di'cn 
asked  me,  You  was  there,  did  you  bear  uhat 
past  ?  1  said,  Yes,  I  was  there,  and  heard  it. 
lie  wrote  out  a  paper  of  what  past,  and  I  wit- 
nessed it.  Comaul  said,  ]  have  wrote  down 
nvhat  passed ;  do  you  witness  it.  I  witnessed  it. 

Did  you  read  it  before  you  nitnessed  it  ?— 
Idid. 

In  what  language  was  it  wrote  ? — lu  Persian. 

Do  you  understand  Persian  ? — ^Yes. 

What  were  the  contents  of  this  paper  ? — He 
first  wrote  and  prepared  the  paper,  in  wbich 
iH^as  written,  "  Let  those  who  are  Mossuluien 
upon  their  oath  of  God  and  Prophets,  and  those 
that  are  Gentoos  on  their  oath  and  Water  of 
ibe  Ganges,  and  their  conscience,  if  they  know 
any  thing  of  this  paper,  let  them  witness  it." 
He  first  wjote  it,  and  then  shewed  it  to  me  and 
others. 

Q.  to  Mr,  Elliot,  Is  it  customary  to  draw 
oat  such  papers?— A  It  is.  I  scarce  ever 
knew  a  cause  in  a  couutry  court,  in  which  a 
curuthal*  was  not  produced  on  one  side  or  the 
other. 

Keemageet  examined. 

Do  yon  know  C.  O  Deen  ? — Yes. 
.  Do  you  know  Mr.  Fowke  ?-rYes. 

Were  you  ever  at  Mr.  Fowke's  boose  with 
C.  O  Deen  ?— No,  never.  I  never  saw  C.  O 
Deen  near  Mr.  Fowke's. 

Relate  what  you  know  .respecting  a  fray 
which  yon  saw,  between  Couiaol  O  Deeu  and 
others,  in  ilie  street. ~I  was  going  on  the  road 
near  the  Hisli  Coonah  of  Rajah  liajebullub ;  I 
mw  Comaul  O  Deen  in  bis  palanquin,  witli  his 

*  From  sHrat'ih&l,  Fen,  the  statement  of 
A  cuo  in  writiog. 


collar  torn.  There  was  one  bircarrali  running 
by  C.  O  Deen,  and  cryinsr,  C.  O  Deen,  stop 
your  palanquin.  C.  O  Deen  did  no|  stop  hia 
palanquin.  The  hircarrah  ran  i»f>,  and  too|c 
'hold  of  it ;  and  having  taken  hold  of  it,  said, 
Where  are  you  going?  Maha  Rajah  calls,  and 
the  gentlemen  call  you.  Comaul  O  Deen 
called  out  Duoy  on  the  kioof,  council,  andao* 
let,  and  governor ;  they  have  taken  a  writing 
from  me  by  force,  and  now  they  send  a  hir- 
carrah to  make  a  disturbance.  Having  said 
this,  and  disengaged  himself  from  the  hircar- 
rah. he  went  on. 

Do  you  know  whose  hircarrah  he  was  ?— <s 
What  do  I  know  of  the  hircarrah? 

Mahomed  Ghose  Newas  examined. 

Whose  servant  are  you?^Nobody*s, 

Do  you  know  Comaul  0  Deen  ? — Yes. 

Do  you  know  Mr.  Fowke?— Yes. 

Did  you  ever  see  C.  O  Deen  at  Mr.  Fowke's* 
house? — Yes,  I  saw  him  there  the  day  of  the- 
quarrel ;  it  is  about  three  months  ago. 

What  past  there  ?--First  Mr.  Fowke  camo 
out,  after  him  Maha  Rajah.  I  was  standing 
below.  Behind  Maba  Rajah  was  C.  O  Deen. 
When  C.  O  Deeo  came  out,  he  addressed  him- 
self to  Maha  Rajab,  and  said,  Those  false  papera 
of  barramuts  you  have  caused  me  to  write  giva 
me  back  again  ;  I  am  a  poor  mao,  I  cannot  do 
this  business,  it  will  rum  me.  Maha  R»jah 
gave  no  answer.  C.  O  Deeo  got  in  to  bis  pa- 
lanquin, and  tore  the  collar  of  his  jammah,  and 
cried  out  Duoy  of  the  Aydaulet :  when  two 
men  laid  hold  of  his  bands,  and  stopt  him.  He 
did  not  mind  them.  They  went  on  disputing^ 
as  fiir  as  Rajah  Rajebullub*s  Hish  Connah. 
As  they  were  going  there,  a  hircarrah  from 
some  distance  behind,  cryed  out,  Bring  back  the 
palanquin.  He  came  up,  and  seized  the 
bearers,  and  stopt  the  palanquin ;  and  said. 
Come  back.  Comaul  O  Deen  then  Called  out 
Duoy  of  the  Council  and  Andaulet,  and  got 
away.    Where  he  went,  1  do  not  know. 

Cross-  Examinatiott. 

Whose  servant  did  you  say  you  were?— I  a  A 
a  student ;  employ  my  time  m  reading ;  am 
nobody  *s  servant.    1  never  was  a  servant. 

How  long  have  you  hved  in  Calcutta!*-- It: 
U  about  eight  or  mne  months  since  1  came  to 
Calcutu. 

Where  do  you  live  ?--I  live  in  the  Mutcbee^ 
Bazar,  in  a  place  I  have  hired  of  my  own.  1 
give         rupees,  six  annas,  per  month  for  itk 

Do  you  know  Moonshy  Sudder  O  Deen  ?— L 
have  heard  of  his  name.  I  do  not  go  back- 
wards and  forwards  to  him.  He  sometimes 
goes  to  the  Durbar ;  I  go  to  the  Durbar :  I 
nave  seen  him  going  there  in  his  palanquin.  1 
never  spoke  to  him.  Ho  never  sent  any  of 
his  people  to  me.  As  I  know  the  name  of 
Muoot»by  Sudder  O  Deen,  I  do  that  of  Comaul 
O  De*in. 

Did  you  stop  when  vou  heard  Comaul  O 
Deen  cry  out  Duoy  ?— Ifes.  He  caUed  to  the 
people  to  be  witness. 

Did.auy  conversation  pass  between  you  aadf 
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Comaul  O  Deen  ?~->I  did  opt  speak  to  bhn  on 
the  day  of  the  dispui«*,  or  8ioc«. 

Have  not  you  sifrned  a  paper  2 — No. 

Have  you  not  sii^oed  a  turutbal  ? — No. 
C.  O  Deen,  t^hen  he  called  out  Dnoy,  said. 
You  wiil  all  be  called  on  at  the  Audaukt  1 
xeceived  a  summoDs  to  appear  here  ;  a  peon 
gave  It  me.  and  to  five  others.  I  never  toM 
any  body  my  name,  or  where  I  lived. 

Where  were  you,  when  the  sunmoBS  was 
givfn  yoB  ? — At  my  own  house. 

When  did  you  first  see  Comaul  O  Deen  f— 
When  he  began  to  cry  out  Duoy. 

Bein^  Khewo  the  paper  called  the  suruthal, 
and  asked.  If  liis  name  is  to  it  in  bis  own  hand, 
he  8ay»,  Yes,  and  calls  it  a  Dewan  Putoy .  At 
last  he  said  it  was  a  suruthal.  Then  he 
called  it  a  R^cidaad,  and  said.  If  you  had  asked 
ine  if  I  had  signed  a  Recidaad,  or  any  paper 
concerning  this  business,  I  should  have  an- 
swered 1  had.  Beinir  asked,  If  the  pa|>er 
which  he  calls  a  Recidaad  is  not  a  paper,  he 
iays  it  is. 

Reader  Newaz  re-examined. 

Do  you  know  the  last  witness?---!  eertfiioly 
do.  lie  is  my  own  brother.  He  is  a  witness 
to  what  passed  in  the  dispute  with  Comaul  O 
Deen  at  Mr.  Fouke's  huuse. 

Are  you  own  brothers  ? — We  had  the  same 
father  and  mother ;  )ook  at  his  face  and  mine, 
we  are  like ;  but  he  is  a  fool^  and  has  denied 
it  through  fear.  He  knows  nothings  of  business^ 
and  never  did  any  in  bis  hie.  1  am  forced  to 
give  him  victuals  and  clothes.  I  was  a  servant 
of  Comaul  O  Deeu's  at  Calcutta ;  he  came  to 
me ;  he  was  present  with  me  when  the  dispute 
happened  ;  Shake  Mahomed,  Hussein  Ally, 
Ua  homed  Gose  Newaz,  Mushurcr  Rah  maun, 
and  Keemageet  were  there  likewise.  At  the 
time  of  my  father  and  mother  I  maintained 
bim  ;  and  if  out  of  six  brothers  one  happens  to 
be  sensible,  would  be  not  maintain  the  others? 
My  brother  knows  Comaul  O  Deen  through 
my  means.  He  lives  with  me  in  my  apart- 
ments at  Comaul  O  Deen's  house.  He  is  a 
man :  if  he  has  made  himself  witness  upon  any 
business,  he  understands  it ;  why  should  be  not 
Icnow  troth  from  falseliood  P 

Q.from  Mr.  Farrer,  Whether  you  bid  your 
brother  go  to  Mr.  Fowke's  house  that  day  ?  or 
whether  any  hoiiy  «lse  to  your  knowledge  bid 
Ifim  go? — A.  Nobody  bid  him  go.  He  went 
of  his  own  accord.  Hussein  Alti  and  I  are 
Comaul  ()  Deen's  servants.  We  went  by  his 
directions. 

Is  it  cnslomary  for  you  to  go  with  C.  O 
Deen  ?-^Whcrever  he  carries  me  with  liim, 

vIgO. 

Hussein  AlU  re-examined. 

Do  youJcnow  Mahoaed  GoseNewaz? — ^Yes. 
His  brother  and  lie  live  with  me  in  Comaul  Q 
J^n's  house.  He  was  i^iib  us  at  the  time  of 
the  dispute  at  Mr.  Fowke's  bouse. 

Is  he  a  sensible  man,  or  a  fool  ?— He  is  not 
aaeiisible  man,  and  yet  not  quite  aaideot* 


Is  he  mob  aa  ideat,  aa  not  to  know  his  bro- 
ther ?~-No,  1  thmk  Bot.  If  he  was,  he  wouM 
mn  about  naked. 

Dcies  he  smoke  bang  f — Not  that  1  know. 

Is  he  more  sensible  at  ode  tfme  than  an- 
other?— Yes.  But  1  never  saw  him  in  such  a 
state  as  not  to  know  his  own  brother  :  or  not  ta 
know  who  is  his  brother,  if  the  queation  is 
asked  him. 

Mushurer  Rhamaun  examined. 

Do  you  know  Comaul  O  Deeo  and  Mr. 

Fowke?--!  know  them  both. 

Were  you  ever  at  Mr.  Fowke's  when  C.  O 
Deen  was  there  ? — I  was.  It  may  be  about 
two  months  «r  two  months  and  a  half  ago. 

Relate  what  yon  saw. — 1  was  standing  at 
the  door,  and  saw  Mr.  Fowke,  Maha  Rajah 
NuDdocomar,  and  Comaul  O  Deen  coaie  out. 
Comaul  O  Deen  said  to  Maha  Rajah,  Give  me 
back  that  paper  which  you  have  forcibly  caused 
me  to  write.  '  1  have  never  given  money,  or 
caused  any  to  be  given  to  any  body.  I  know 
nothing  uf  the  contents  of  the  paper;  give 
ft  me  back  again.  Then  Comaul  O  Deen 
called  Duoy  upon  the  governor  and  gentlemen 
of  the  councih,  and  said.  Give  ^me  back  the 
paper.  When  they  did  not  give  him  back  tb^ 
pa|)er,  he  tore  his  clothes,  the  collar  of  his  jam- 
mah,  and  made  a  great  piece  of  work  :  and 
called  out  to  Gentoos  and  Mussulmen  to  bear 
witness.  He  got  into  his  own  palanquin  and  «  ent 
away.  A  hircarrah  ran  after  the  palanquin, 
took  hold  of  it,  and  said,  Maha  Rajah  and  Mr. 
Fowke  call  you ;  you  must  come  back,  C.  O 
Deen.  C.  O  Deen  went  towards  the  gavemctr's 
ho'cise,  and  1  went  by  the  court-house  to  asy 
own  hoQse. 

Cross'  Exammai  ion. 

Who  bid  you  go  to  Mr.  Fowke's  that  morn- 
ing ?— Somebody's  vakeel.  1  am  vakeel  of 
Fyzullah  Issalam  of  Bangha.  It  is  my  busi- 
ness to  go  to  every  body's  durbar.  I  did  not  go 
particularly  to  bis. 

Did  you  sign  the  suruthal? — I  nitnesseii 
tlie  suruthal,  and  signed  it  hi  the  afternoon 
of  that  day.  I  did  not  see  the  suruthal  in  bis 
band  at  the  time  he  cried  Duoy. 

What  titne  of  the  day  was  it  ?— I  otomA  ex- 
actly tell  whst  hour  of  the  day  it  was ;  biif 
!  believe  there  was  three  or  Ibur'gitrries  of  tlie 
day  remaining.  When  the  dispute  happened, 
there  were  about  six  gurries  of  the  day  advanc- 
ed. I  signed  the  Mrnthal  at  my  own  booae. 
Comaul  O  Deen  braught  it  to  nse  himself,  car- 
ried me  to  read  and  sign  it,  and  isent  away, 

Moonshif  Sudder  0  Deen  examined. 

Do  you  know  Comaul  O  Deen  f — Yes.  I 
have  kiiown  him  more  or  less  than  90  yean ; 
there  is  n  friendship  between  ns. 

|>id  he  ever  tell  you  any  thing  about  araceaf 
— One  day  in  the  month  of  Bysaak,  Comaol  O 
Deen  told  me  so  much  on  the  busiticsi  of  dm 
l^oka  Collaries,  that  the  dispute  wHieb  Waa 
before :  Maha  Rajah  wants  me  to  Wkile  tti  ar« 
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zee,  ftQd  that  there  may  be  aocb  a  meaniog^  put 

in  that  artee  by  which  the  Governor  and  Mr. 

John  Graham  may  ^et  a  bad  name :  be  hto  de- 

aired  me  to  write  it:  but  I  will  not  do  it }  and 

]  will  not  brmgf  so  bad  a  name  npnn  myself: 

yon  are  my  friend,  and  therefore  1  hare  com- 

tnonicated  ft  to  yon.    Thia  was  in  the  night, 

upon  the  buMnesa  of  arsees,  he  totd  me  so 

moeh. 
What  time  was  that  in  Bysaak?— It  was 

either  the  third  or  fourth,  1  do  not  remem-' 

ber.      That   wa«    all  that  passed    opon   the 

arzeei.    When  one  friend  goes  to  visit  another, 

they  talk  of  various  sobjeets ;  if  yon  mention 

any  particular  subject,  1  will  tell.    Again,  there 

was  a  conversation  on   the  eighth  Bysaak; 

there  were  four  gnrries  of  the  day  remaining. 

Comanl  O  Deen  came  to  me,  and  said,  I  have 

been  at  Mr.  Fowke*s  house,  to  get  back  the  ar- 

zees  which  I  gave  against  Gunga  Govin  Sing. 

He  has  not  given  me  back  the  arzeea.    He  has 

caused  me  to  put  my  seal  by  force  to  an  arzee 
on  the  business  of  the  tecka  collariea,  and  he 

has  made  me  sign  a  furd  ;  but  afterwards  I  told 

him.  Do  not  do  so.  When  I  became  my  own 
master,  I  said,  Sir,  do  not  do  so.    Then  Mr. 

Fowke  said,  Do  not  be  in  a  hurry,  Maha  Ra- 
jah will  be  here  to-morrow,  and  then  we  will 
settle  it,  don't  make  a  distinrbance.    (Comaul) 

I  am  now  going  to  Maha  Rajah's,  if  be  will 
procure  me  back  my  arzees  and  papers  very 
well ;  and  if  not,  to-morrow  I  will  make  a  dis* 
tnrbance;  or,  I  will  destroy  myself.  You  are 
my  friend,  acquaint  Mr.  Barwell  and  Mr.  Van- 
aittart  with  it.  Having  said  thi«,  be  said,  1  am 
immediately  going  to  Maha  Rajah.  I  will 
come  back  again  at  night,  and  tell  yon  all  the 
particulars.  He  went  away .  H  e  came  back  at 
ntgjit.  I  speak  from  guess,  it  might  be  about 
five  or  six  gurries  aAer  the  night.  There  was 
this  conversation  between  us :  seeming  pleased, 
he  said,  *'  Maha  Rajah  will  give  me  back  the 
«rzee  and  all  the  papers ;  he  has  told  me  to  come 
to-morrow.  Do  yon  now  hear  all  the  particu- 
lars :  the  arzees  which  I  gave  against  Gonga 
Govin  Smg,  and  deposited  with  Roy  Rada 
Chnrn,  with  the  knowledge  of  Maha  Rajah, 
opon  this  conditioir  Moonahy  Sodder  O  Deen 
18  gone ;  if  my  dispute  with  him  can  be  settled, 
I  will  take  back,  and  I  am  to  give  him  6,000 
mpeea:  4,000  rupees  to  Maha  Rajah,  and 
3,000  rupees  to  Rada  Churn.  Two  days  a^o 
1  desired  Maha  Rajah  to  give  them  back  again, 
bvt  Mr.  Fowke  says,  Write  out  an  arzee  on 
tire  business  of  the  tecka  collaries,  and  then 
you^ll  get  back  your  arzees  against  Gunga 
Govin  Strig.  I  (C.  O  Deen) said,  Maha  Rajah, 
bow  can  1  wrke  this  ?  Maha  Rajah  aaid,  It 
does  not  signify ;  do  you  one  thing ;  &o  yoo 
write  on  one  subject ;  having  shewn  it  to  Mr. 
Fowke,  that  story  of  yours  shall  be  torn ;  and 
you  will  receive  back  the  arzees  against  Gunga 
Oovin  Sing  that  are  with  Mr.  Fowke.  I  said, 
I  have  the  disorder  of  the  piles,  and  a  pain  io 
my  belly ;  I  will  go ;  my  moonahy  win  re- 
main,  and  wiH  write  it.  1  went;  my  moonsliy 
Maid.    Maha  Rajah  caiued  the  moonahy  to 
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write  the  dietafea  of  his  own  heart;  and  in  tfao 
night  Maha  Rajah  aent  it  hy  Tar  Mahomed 
for  the  purpose  of  getting  my  seal  upon  it.  I 
toM  him,  There  was  no  affreement  between 
Maha  Rajah  apd  me  that  1  bhould  put  a  seal 
to  it.  I  did  not  put  a^seal  to  H.  Yar  Mahomed 
went  back  again  upon  that  business.  Mr. 
Fowke  baa  to-day  fbroed  me  to  pot  my  beal, 
and  tished '  np  a  bm^  to  strike  me,  and  was  > 
very  angry  wKh  me ;  for  which  reason  I  seal- 
ed It,  and  gave  it  to  him.  He  took  out  a  furd, 
in  which  was  ^rrote  the  names  of  Mr.  Barweily 
the  Governor,  Mr.  Yaosittart,  Cantoo  Bahoo, 
Rajah  Rajebollub;  these  names,  and  certain 
sums,  were  Wrote  in  tbe  furd,  and  desired  me  > 
to  pnt  my  doakut  to  it."  I  asked  him  what 
duskut  keir  be  had  put  opon  it :  Comaul  O 
Deen  said,  In  aonie  placea  1  wrote  Rnssan  ne- 
dom,  and  others  Dadum.  And  he/  told  me  a 
great  deal  about  his  being  in  a  great  meaauro 
senaelesa. 

Gunnitian  D<m,  being  asked  as  to  the  dif- 
ference between  Duskut  and  Dtiskut  Kier ; 
says,  ^*  Duskut  generally  among  great  men  to 
inferiors  means  a  mark  of  autbenticaiioo,  with- 
out a  name." 

Moomhy  Sadder  0  Deen,  It  may  be  either 
a  aigning  or  a  single  letter  ;  or  any  mark  they 
chuse  to  make;  the  same  from  an  inferior  to  a 
auperior,  as  from  a  superior  to  an  inferior. 

Are  the  two  Persian  words  mentioned  by 
Comaul  O  Deen  a  duskut  P— Yes.  For  which 
reason  1  asked  him  what  duskut  he  had  pnt  to 
it ;  and  undoubted Ly  I  thought  when  he  told 
me  what  it  was  he  had  put,  1  thonght  it  a  dua- 
kat.  «  After  having  wrote  them,  I  (C.  O  Deen)  ^ 
made  a  disturbance.  -AH  this  I  told  to  Nundo- 
comar;  who  said,  To-morrow  you  shaH  get 
back  again  all  your  papers  and  arzees." 

ladder  0  Deen  cross-examined. 

Were  you  at  Comaul  O  Deen's  last  night  ? 
—I  neither  saw  him  nor  h%ard  from  him. 

Have  yon  heard  what  evidence  he  ^ave?-« 
It  IS  the  custom  here  for  peraons  to  talk  about 
what  passes  in  the  court ;  some  are  good  men, 
some  iNid ;  and  have  told  me,  at  different  times, 
Coaaaul  O  Deen  gave  such  and  such  an  evi- 
dence. Nobody  came  to  my  house  to  mform  * 
me  of  bis  evidence. 

When  did  Comaul  O  Deen  first  inform  yon 
of  any  disputes  between  him  and  Gunga  Govin 
Sing  r— He  told  me  of  it  when  1  came  from  my 
own  honse. 

Did  Comaul  O  Deen  desire  you  to  obtaia 
from  Gunga  Govin  Sing  any  sum  of  money 
which  he  had  upon  him? — C.  0  Deen  said  to 
me,  I  have  on  your  account  deposited  arzeea 
against  Gunga  Govin  Sing ;  do  you  get  tbo 
bnsinesa  settled  for  me. 

Did  you  settle  it  P--I  did. 

On  what  terms  ?  What  sum  of  money  vvni 
paid  to  Comaul?— When  I  came  home,  Co« 
maul  complained  much  against  G.  G.  Sing  ; 
and  he  aflerwards  told  me,  He  is  now  in  my 
power ;  yon  mt  his  friend  and  nioe ;  if  you'B 
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•ettle  it,  Tery  well ;  if  Dot,  there  will  be  a  dis- 
pute ;  1  will  injure  bim  ? ery  much.  He  began 
to  talk  angrily  ;  and  1  laid,  Disputes  are  not 
frood :  why  should  there  be  disputes  between 
friends?  Such  conversation  passed  every  day. 
They  were  both  my  friends ;  for  which  reason 
J  told  thenn  it  was  l!etter  (o  settle  it ;  and  about 
the  5th  day  I  settled  it,  for  10,000  rupees. 

Was  10,000  rupees  the  whole  paid  to  Co- 
maul  O  Deen,  either  in  money,  or  any  other 
..consideration?-— Comaul  O  Deen  *  claimed 
S6,000  rupees  ;  G.  G.  Sing  said,  1  have  writ* 
ten  off  this  to  your  rereuue  account :  yuu  have 
no  claim  upon  me.  I  told  this  to  Comaul  O 
Deen  ;  who  then  said,  I  am  much  in  arrears, 
on  account  of  the  tecka  collaries;  and  ray 
character  will  go ;  if  I  can  get  10,000  rupees, 
I  shall  escape.  I  then  told  Gunga  G.  Sing, 
You  are  my  friend,  and  he  too ;  it  is  not  well 
to  quarrel  amoo^  onrseWes;  and  now  the  times 
are  such,  that  it  behoves  every  good  man  to 
avoid  having  any  complaint  against  him  ;  it 
is  necessary  fur  you  to  give  C.  O  Deen  10,000 
rnpees.  Then  uuoga  G.  Siog  said,  Ydu  say 
this  to  prevent  quarrels  ;  it  does  not  si&fnify  ; 
what  you  say  ia  very  well :  you  tell  me  to  give 
10,000  rupees ;  the  remainmg  16,000  rupees 
•ball  be  written  off  on  his  land  revenues. 

Did  Comaul  O  Deen  mention  any  other 
arsees  than  those  against  G.  G.  Sing?-— He 
said  something  about  having  given  a  duskut  for 
the  Audaulet  of  Hidgelee  to  Maba  Rajah. 

When  C.  O  Deen  spoke  to  you  about  the 
book  being  held  up  to  him,  was  it  about  G.  G. 
Sing? — It  was  to  seal  the  arzee  about  the 
tecka  collaries.  He  told  me  nothing  of  the 
contents  of  the  arzee,  that  was  wrote  at  Nun- 
docomar's  when  be  went  away  and  said  he 
was  ill,  which  was  carried  to  his  bodse  to  be 
•ealed,  and  about  which  Mr.  Fowke  held  up 
the  book. 

Was  it  that  arzee,  or  any  other,  that  Mr. 
Fowke  made  him  seal  ?— From  his  telling  me, 
1  know  it  was  that  arzee. 

Which  Mr.  Fdwke  was  it,  that  bid  him  not 
make  a  disturbance?—!  did  not  ask  which  ; 
he  sakl  Fowke  Saub. 

Did  you  ever  advise  Comaul  how  to  act, 
when  be  went  to  Mr.  Fowke^s?— No,  never. 

Did  you,  in  your  own  name,  or  in  an v  other, 
ever  promise  Comaul  O  Deen  any  thing,  for 
Ifiving  the  evidence  he  has  given  ?  or  told  him, 
that  advantage  would  result  to  him  from  it?— 
No,  never. 

Did  you  ever  desire  him  to  write  an  arzee 
•gainst  Mr.  Fowke? — No,  never. 

Mr.  Hdslings  examined. 

Do  you  know  Comaul  O  Deeu  Cawn  ?-v- 
Yes,  I  do. 

Did  be  make  a  complaint  to  you,  in  the 
month  of  December  last?->Yes ;  I  will  endea- 
your  to  relate  what  passed :  Comaul  O  Deen, 
in  the  month  of  December,  complained  that 
Mr.  Fowke  had  attempted,  by  promise  and 
threats,  to  extort  from  bim  a  declaration,  that 
lie  bad  given  bribes  to  English  gentlemen,  and 


motanddiea,  for  tbe  grant  of  the  tecka  collar- 
ries,  or  the  adjustment  of  accounts  relative  t^ 
them  ;  1  am  not  certain  which.  These  were 
salt  works,  not  originally  included  in  the  lease 
of  the  farm  of  Hidgelee,  but  worked  by  other 
farmers,  by  people  brought  from  other  parts, 
and  afterwards'  given  to  the  farmer  of  Hidge- 
lee, to  prevent  competition.  I  told  him,  1 
would  not  receive  a  verbal  complaint ;  if  be  de- 
sired me  to  take  cognizance  of  it,  he  must 
commit  bis  complaint  to  writing,  and  deliver  it 
in  writing.  He  did  so;  but  in  terms  so  brief 
and  general,  tiiat  I  returned  it  ^tu  him,  telling 
him,  that,  as  be  had  stated  it,  it  did  not  amount 
to  a  complaint ;  that  I  would  have  nothing  to 
say  to  it ;  but  if  he  wished  1  really  would  uke 
j]otic(>  of  it,  he  must  mention  the  facts  by  which 
he  tbous^bt  himself  injured,  in  writing,  and  re- 
late their  circumstances.  I  think,  while  1  was 
talking  to  him,  Mr.  Vansittart  arrived  io  tbe 
apartment  where  we  were  conversing.  1  told 
him  what  bad  passed,  and  what  1  had  been 
saying  to  Comaul  O  Deen ;  he  repeated  the 
same  injunction  to  him.  Comaul  O  Deeo 
said,  He  would  write  down  the  complaint,  and 
make  it  fuller  and  more  circumstantiat ;  but 
that  he  had  no  Moonshy  with  him.  1  told  bim. 
Mine  should  write  it,  if  he  would  dictate  iu 
He  agreed  to  it,  and  wrote  the  first  arzee, 
which  has  been  read  ;  it  was  then  brought  to 
me,  I  believe  by  Comaul  O  Deen,  and  I  laid  it 
before  the  council.  In  conversation  between 
Comaul  <>  DeeQ  and  me,  other  particulars  may 
have  happened,  which,  if  there  were,  I  cannot 
recollect,  and  have  totally  forgot. 

Did  Comaul  O  Deen  ever  tell  you  that  there 
were  falsities  in  the  arzee,  to  which  he  could 
not  swear?— No,  never.  I  understood  what 
was  written  ;  and  believed  it  to  be  true,  as  far 
as  J  could  believe  a  single  witness ;  I  put  seve- 
ral quentions  to  establish  my  belief,  so  far  as  la 
lay  it  before  the  council. 

What  directions  did  you  give,  as  to  tbe  draw- 
ing up  of  the  arzee?  or  what  did  you  say  oo 
the  occasion?—!  only  said,  All  circumstances 
must  be  related.  I  believe  I  might  say,  Jf  it 
is  true,  as  you  have  said,  that  Mr.  Fowke  told 
you  it  would  be  better  for  you  to  make  decla- 
ration ;  and,  if  not,  you  would  be  punished : 
this  is  material  to  the  complaint,  and  should  be 
mentioned.  1  beheve  1  might  have  said  so,  be- 
cause 1  think,  in  like  circumstances,  1  should 
do  so  now. 

Did  the  arzee  contain  nothing  more  than  the 
accusation,  as  related  by  Comaul  O  Deen  ?— 
Tbe  circumstances  put  in  the  arzee  did  not  in 
the  least,  I  believe,  vary  from  the  accusatiott 
in  essential  points ;  only  in  a  different  manner 
of  relating  the  same  facts :  tliey  appeared  to 
me  the  same. 

Had  you  not  connections  with  Maba  Rajah 
Nundocomar  ? — I  certainly  had  ;  that  is  to 
say,  I  employed  hitn  oo  many  occasions ;  I 
patronized  and  countenanced  him,  it  is  well 
known.  I  never  had  an  opinion  of  his  virtue 
or  integrity,  I  believe  he  knew  1  bad  not.  I 
beg  leave  to  add|  that  when  I  emplpjed  him  aa 
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an  iostrament  of  sTOTernment,  I  mic^ht  have 
other  motives  than  my  reliance  on  the  man's 
integrity  ;  motives  which  did  not  depend  upon 
me.  I  mi^ht  have  other  motives — I  had— I 
considered  iC  as  a  point  of  duty,  which  1  could 
not  dispense  with  ;  I  have,  till  lately,  concealed 
the  motives,  because  I  thought  it  my  doty  ; 
but  I  think  it  necessary,  for  my  own  character, 
to  declare,  that  I  had  the  orders  of  my  supe* 
riors  to  employ  this  man.  He  never  was,  in 
any  period  of  my  life,  in  my  friendship  or  con- 
fidence ;  never. 

Did  not  you  say,  that  you  would  be  revenged 
on  him,  and  would  rain  him  ? — I  never  men- 
tioned revenge,  or  that  I  would  ruin  him.  I 
am  clear  I  did  not  mention  thes^  words,  be* 
cause  it  is  not  in  my  disposition. 

Did  you  never  tell  Rajah  Nundocomar,  that 
yon  would  withdraw  your  countenance  and 
protection,  and  would  not  be  bis  friend  ? — My 
IHendship  be  never  had.  I  .certainly  did  use 
expressions  which  implied,  that  he  was  neither 
to  expect  my  protection  or^  countenance ;  and 
dismissed  him  my  house. 

Did  you  ever  say,  that  you  would  conduct 
yourself  to  him  as  he  deserved  ?— I  never  made 
use  of  the  expression. 

Did  you,  directly  or  indirectly,  countenatice 
or  forward  the  prosecution  against  Maha  Rajah 
NuDdocoroar? — I  never  did  ;  I  have  been*  on 
■ly  guard ;  I  have  carefully  avoided  every 
circumstance  which  might  appear  to  be  an  in- 
terference in  that  prosecution. 

When  did  you  first  hear  of  Comaul  O  Deen's 
complaining  against  Mr.  Fowkef -— That 
morning  1  examined  into  it.  He  came  with 
his  complaint,  and  broke  in  upon  me  very  ah- 
ruptl^jT.  He  told  me  his  story,  and  1  put  manv 
questions  during  the  relation ;  and  afterwards 
1  doubted  it.  When  ho  first  related  it,  I  asked 
bim  questions,  to  clear  op  those  doubts.  I  bid 
hkn  be  cautious  in  what  he  related.  I  obaerv- 
eil«  he  seemed  much  agitated  with  passion,  or 
bad  much  the  appearance  of  it.  And  1  advised 
bim  seriouslv  and  repeatedly  to  weigh  what  he 
was  about,  before  he  uersisted  in  an  accusa- 
tion, which  might  be  dictated  by  pr^adice,  in- 
terest, or  present  passion.  He  persisted  in  bis 
story,  affirmed  the  same  facts,  with  much  ve- 
hemence, in  such  manner  as  to  induce  me  to 
give  a  degree  of  credit  to  it ;  but,  as  I  was  a 
party,  I  told  him,  f  could  not  redress  it :  that 
was  the  reason  I  assigned,  and  directed  him  to 
make  his  snplication  either  to  the  chief  justice 
or  to  one  or  the  judges  of  the  supreme  court. 
He  said  he  would  go  to  the  chief  justice,  and 
deatred  I  would  procure  him  an  introduction. 
1  sent  a  chubdar  with  bim,  to  prevent  any  de- 
tention or  prevention  he  might  have  met  with 
from  the  chief  justice's  servants.  I  also  wrote 
a^ote  to  him,  which  I  sent  by  one  of  my  own 
servants. 

When  was  it  that  yon  interrogated  C.  O 
Deen  respe^ng  his  complaint  ?—  Between  the 
eaosminatton  at  the  cljief  justice's  house  and  the 
Monday,  when  we  determined  to  prosecute. '  I 
i|ii«ftiOMd  him  two  day*  fuccetsivelyi  and 
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urged  him,  by  the  arguments  which  T  thought 
most  likely  to  have  weight  with  him,  to  declare 
the  truth  that  passed  between  him  and  Mr. 
Fowke.  He  was  strictly  consistent  when  he  told 
the  story*  repeated  always  the  same  facts, 
varied  only  in  the  manner  of  telling  them,  and 
introducing  immaterial  circumstances;  he  did 
not  vary  in  the  sense :  be  did  not  repeat  the 
same  words,  or  make  the  same  arrangements ; 
the  material  facts  were  the  same. 

In  what  language. did  you  examine  bim  ?— 
In  the  Hindostanny. 

Did  you  ever  examine  any  other  of  tho  wit- 
nesses?—No,  never. 

Did  you  ever  see  Comaul  O  Deen's  moon- 
shy  ? —  \  never  saw  him  but  at  the  chief  jus- 
tice's. Comaul  O  Deen  always  persisted  in 
the  same'  story  of  the  furd ;  it  was  on  that 
point  chiefly  that  I  examined  him,  because  it 
was  less  capable  of  evidence,  and  1  wished  to 
be  convinced,  as  far  as  I  could  be,  from  the 
man's  manner  of  relating  it.  1  was  thoroughly 
satisfied  in  my  own  mind,  when  I  commenced 
the  prosecution,  that  the  story  was  true:  and 
I  have  had  no  reason  since  to  alter  my  opinion. 

Was  Nundocomar  never  in  your  private 
friendship  or  confidence  ?— -There  was  never  a 
perio4t  in  which  he  was  in  my  private  friendship 
or  confidence :  I  may  except  the  small  time, 
till  I  bad  acquired  an  opinion  of  his  conduct. 
There  are  some  in  this  settlement  that  kuoir 
on  what  terms  we  were  before  I  went  to 
England. 

Would  you  have  employed  him,  bad  you  not 
had  tbe  orders  of  your  superiors  for  so  doing  f 
— I  believe  I  should ;  but  I  never  should  have 
shewn  him  that  degree  of  countenance,  or  con- 
tinued it.  I  might  have  employed  him  for  a 
particular  purpose.  I  was  directed  to  employ 
him  in  a  particular  service,  and  to  make  it 
his  interest  to  exert  himself.  I  never  had 
orders  to  give  him  particular  countenance  and 
protection. 

At  what  time  did  you  employ  him  particu- 
larly ? — It  was  about  the  removal  of  Mahomed 
Reza  Cawn,  and  the  making  new  arrange- 
ments. His  interest  and  inclination  were  con- 
trary to  Mahomed  Reza  Cawn's,  and  he  waa 
thought  fittest  to  destroy  the  influence  of  Ma- 
homed Reza  Cawn,  till  the  new  arrangements 
should  be  con  Armed. 

Mr.  George  Vansittart  examined. 

Were  you  at  the  governor  general's  wbee 
Comaul  U  Deen  made  bis  complaint  ? — I  was. 

Relate  what  you  recollect  of  it.— -Mr.  Hast- 
ings was  in  the  south-east  room  of  his  house  ; 
Comaul  O  Deen  was  there,  and  others,  when  I 
went  in  :  Mr.  Hastings  told  me  that  Comaul  O 
Deen  bad  been  complaining  of  him,  that  Mr. 
Fowke  bad  threatened  him  with  punishment,  if 
he  did  not  deliver  an  account  of  barramuts ; 
that  he  had  been  relating  every  thing  very  cir- 
cumstantially by  word  of  month ;  but  had 
given  in  a  petition,  very  short,  and  of  no  kind 
of  consequence.  He  desired  me  to  explain  to 
Comaul  O  Deen,  that  if  what  he  had  related 
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yrefhfMy  WW  true,  and  he  meant  to  oonipluui 
be  should  be  as  circuinstftntial  in  bis  petitioo  as 
he  bad  been  in  bis  verbal  relation  ;  and  parti- 
cularly, that  be  should  mentioo  the  circuro- 
atance  of  Mr.  Fowke  having  throacenfd  him 
with  piioishmeDt,  if  be  did  not  give  in  the  bar- 
ramut  paper,  or  accouni  ol'  bribes:  it  was  on 
the  8ubj/ect  of  tecka  collaries.  The  governor 
then  turned  to  Comaui  O  Deen,  and  himself 
told  him  to  the  purport  he  had  been  desiring  me  to 
tell.  Coinaul  O  Deea  said.  He  would  go  home, 
and  wriie  such  a  petition :  the  governor  said. 
It  was  unnecessary  he  should  go  home,  that 
be  might  dictate  it  to  his  Moooshy  ;  he  would 
•rder  bi*^  Moooshy  to  write  what  Coooaul  O  Deen 
dictati'd.  He  then  \ei\  the  room.  I  repeated 
eurer  again  to  Comaui  O  Doeci,  in  Persian*  to 
the  same  purport  as  the  governor  had  been 
telling  him  in  the  Hindostan  language.  I  par- 
ticularly asitrd  him  if  the  circumetance  of  Af  r. 
Fowke's  tlireatenintf  him  with  punishment  was 
true,  and  particularly  charged  him,  that  be 
must  write  nothing  but  what  was  strictly  true. 
He  said  that  circumstance  was  true;  pro- 
mised be  wouhl  not  write  any  thing  bot  what 
was  so ;  he  then  went  with  the  Moooshy,  I  be- 
Ijeve  into  the  south  veranda,  and  J  returned 
borne :  1  believe  1  did  stay  till  it  was  wrote. 

|>id  C.  O  Deeu  ever  give  you  any  reason  to 
think  his  complaint  not  true  P— Never ;  his  at* 
•ertioDshave  always  beefi  that  it  was  true. 

Where  were  yoii  on  the  30th  of  April  ? — At 
the  chief  justice's. 

Qid  you  ever  hear  Mr.  Fowke  say,  that  be 
used  threats  to  make  C.  O  Deen  sign  the  pa- 
per P— No ;  he  said  he  lifted  up  a  volume  of 
Cbitrchill's  Voyages:  I  think  tiie  reason  he 
gfive  for  it  wa4»  tiiat  C.  O  Deen  went  into  bis 
room  when  he  was  lying  on  the  bed,  and  was 
troublesome  to  bi(H«  1  believe  it  wail  to  get 
back  his  ar^ee.     )  cannot  say  that  certahnly. 

Do  you  remember  any  thing  else  that  passed 
at  the  chief  justice's?— I  remember  Mr. 
Fowke  speaking  to  Mr.  Barwell»  with  great 
vehemence,  **  Can  you  say  upon  your  ho- 
nour and  your  oath,  that  you  did  not  reoeive 
the  45,000  rupees?"  Mr.  Harwell  replied, 
i^ion  his  honour  and  his  oath,  be  did  not.— *I 
am  generally  called  Hoshia  Jung  by  the  black 
people,  it  is  a  titje  I  have. 

Did  Moonshy  Sudder  O  Deen  ever  €all  at 
your  house?— -Yes. 

When  was  it  ? — On  the  Tuesday  or  Wednes* 
d^V' before  tb^  Thursday  ol'  the  examination. 

What  time  of  the  day  ?— 1  hijiieve  about 
■e? en  or  eight  o*ck>ck  in  the  evening.  He  ap- 
onainled  me  that  C.  Q  Deen  bad  called  on 
himi  «od  told  him  that  Mr.  Fowke  had  used 
bim  ill  that  morning ;  that  he  had  obliged  him 
amiiiat  his  will,  to  write  an  aoeount  against 
Mr.  Bar  well  and  me,  of  bribes  pretended  to 
bave  been  receive«l  by  us;  that  he  was  deter* 
mined,  however,  to  get  back  what  be  had 
written,  or  would  complain  to  the  governor. 

Did  he  mantion  nething  of  tlie  governor's 
tuunef— i  do  Bial  cecolteGt  that  be  did*«-l  am 

§ 


Crfm-Examinaium. 

How  long  have  you  known  C.  O  Deen  ?-'I 
had  an  acquaiotanee  with  him  about  18  ye|n 
ago,  and  not  aRertttll  177S. 

How  came  you  aoquainCed  with  him?— I 
know  him  as  being  member,  and  he  a  farmer. 

Do  you  know  of  any  complaints  beio;  pie- 
fierred  against  him  ?'— I  do  not. 

Had  you  ever  any  particular  conversation 
with  him  at  your  house?--!  think  be  bis 
called  on  me  ;  hut  whether  I  had  any  partico- 
lar  conversation  I  do  not  recollec^. 

Did  you  never  torn  htm  out  of  the  room,  is 
a  mau  not  worthy  to  be  credited  ? — No,  oef  er. 

What  is  your  opinion  of  him  ?--i  never  bad 
reason  to  put  confidence  in  bis  credibility,  or  to 
doubt  it.  I  thought  him  a  creditable  man,  sod 
never  heani  any  thing  amiss  of  htm. 

Do  you  remember  any  instance  of  a  cod- 
plaiot  of  his  which  was  found  to  be  grOQDdlcisP 
—No ;  though  1  hajre  frequently  heard  of  ae« 
cusations  against  him  in  the  farming  busiocss; 
the  only  one  I  can  recollect  made  by  him,  wis 
against  an  English  gentleman ;  and  that  I  be- 
lieve to  be  true. 

Did  you  believe  ComauPa  accusation  to  be 
true  ?— I  did ;  else  I  should  not  have  joined  my 
name  in  the  prosecution. 

Was  it  not  your  doubt  of  bis  credit  that 
made  you  tell  him  to  write  only  what  wattroef 
—No ;  from  the  nature  of  his  story ;  and  sot 
from  thinking  his  credit  doubtful. 

How  long  have  you  known  Mr.  Fowke?— 
I  have  known  him  16  years. 

What  is  your  opiniou  of  his  character?— I 
have  ever  looked  on  Mr.  Fowke  as  ptnctly 
honestf  and  of  strict  honour,  according  to  bii 
own  pruciples ;  but  I  believe  the  violence  oi 
his  temper  may  iu  some  points  lead  him  out  of 
the  road  of  honour  without  he  himself  beio^r 
sensible  of  it.  Procuring  accusations  I  thiok 
one  of  these  instances  that  may  lead  bin  out  of 
the  road  of  honour.  1  should  be  embarrassed 
to  put  any  other  case,  but  sboeoaations  agsimt 
the  governor  general  and  thoae  inmiedistelj 
connected  with  him. 

Is  Mr.  Fowke  in  the  Company's  service?— 
No,  he  is  not ;  I  believe  he  is  employed  by  ge* 
neral  Clavering  ;  *  he  is  in  office. 

Did  yoo,  or  did  yon  not,  receive  the  19,000 
rupees,  on  account  of  the  tecka  oolhuries,  le 
mentioned  in  the  furd  ?— I  uejver  received  ihit 
sum,  or  any  other  on  that  aeeount. 

>  Moonshy  Seerat  AUi  Catcn  examined. 

Whose  servant  are  you?— I  am  io  the  ser- 
vice of  the  Company ;  hut  rera«iii  about  \ia 
governor. 

Did  you  ever  write  an  arsMC  for  Comaui  0 
Deeu  by  the  governor's  order  ? — Yes,  1  did. 

Relate  the  circumstances.-— As  1  go  every 
day  to  pay  salam  to  the  governor,  thst  day,  as 
I  was  atandii^  in  the  outward  nMMD,  I  ^'^ 
called,  aud  weut  in.  The  gu»ero«r  was  sitiing 
at  his  writiiig* table,  and  Ciunaui  U  Deen  fvtf 
at  a  small  distance  from  him.  Another  persoo* 
Caotoo  B»b«o>  4«ptttyy  WM  tbeie,  and  m 
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IImI  yoo  «f«r  My  diipote  with  Comaul  O 
Deen  ?— There  was  womethinff  of  a  dispute  be<* 
tw#ea  me  aod  him,  aiMMit  S6»000  rnpeea. 
Mr.  Alexander  Elliot  examined* 

Do  you  remember  what  passed  at  the  Chi«f 
Justice's,  respecting  a  hook  whteh  fUr,  Foirk* 
lifted  up  to  Comaul  O  DeenP^Mr.  Fowke  aG« 
knowledflreif,  that  be  bad  lifted  a  folome  of 
Cburcblirs  Voyages  against  Comaul  O  Deeoi 
1  do  Dot  remennber  why,  on  the  morning  of  tht 
day  be  came  for  tbo  arzee.  He  said,  Comaul 
O  £>eeD  was  taasiog  him ;  aod  I  thiok  saidi 
seized  on  bis  legs ;  I  am  aot  sure ;  in  €onse« 
quence  of  wbicb  he  lifted  op  «  Tolome  of 
CburchiH's  Voyages  ^  it  was  sonstbing  aboni 
ibeanBce. 

Do  you  reasember  any  tbing  that  paaoil  be* 
tween  Mr.  Barwetl  and  Mr.  Fowke  at  the 
Chief  Justice's  r— Mr.  BarWell  spoke  to  Mr< 
Fowke  with  some  waraslh  about  bis  oemtuel 
in  tbia  aifair ;  and  Mr.  Fowke,  appearing  to  he 
angry,  asked  him  if  bo  eoitM  give  bis  bonont 
and  oath  that  be  had  not  recaved  the  46,000 
mpeea.  Mr.  Barwell  said,  be  woold  givo  bis 
honour  and  oath  be  bad  not.  Mr.  Fowkn 
then  aaid.  He  miiet  acquit  himi;  that  is  the 
way  I  generally  wipe  off  accosatvns  againa 
myself.  ■ 

Verdict  on  this  Prosecution,  Not  Gailty. 


^vemoir's  aorinbeggy.  The  governor  called 
ne  to  him ;  then  be  took  the  arsee,  and  gave 
it  me  to  QOpy  it  fair ;  and  went  oat  with  ComanI 
t>  Deen,  at  some  distance  from  him.  When  I 
)egan  to  write,  ComanI  O  Deen  said  to  me, 
iVrite  what  I  dicUte.  He  then,  looking  on  tbe 
Kber  arsee,  began  to  dictate,  aod  1  to  write: 
whea  I  bad  wrote  it,  Comaul  O  Deen  read  it 
>ver;  townrda  tbo  latter  end  ibere  appeared 
MH^etbiag  confuaed ;  he  put  it  right,  in  order 
o  present  to  the  go? emor.  When  1  bad  wrote 
t  fair,  1  gave  it  to  tbe  governor..  Cooaaol  O 
[>eeo  followed'  ne.  The  governor  began  to 
lead;  and  1  explained  it  in  placca  be  £d  not 
uideraund.  When  tbe  arzec  waa  read«  tbe 
{[overnor  looked  at  CoofiaHl  O  Deen,  and  aaid, 
ifon  say  one  tbmg,  and  write  mmlber.  Co- 
paul  O  Deen  anawcred,  I  baflm  wriltsn  what  I 
lefore  said.  The  araee  remaMcd  witli  the  g^ 
rernor  ;  I  and  ComanI  went  away. 

Gunga  Govin  Sing  examined. 

Did  yoa  give  directions  to  ComanI  O  Deen, 
o  complain  against  Mr.  Fowke  ?-*-!  did  not. 

Did  Comaul  O  Deen  ever  shew  you  an 
irvee,  compbioing  of  Mf.  Fowke?— I  saw  an 
irxoc  in  his  hands,  ai  Hio  governor's  boose ;  I 
lo  not  know  whether  bo  pat  it  into  my  bands ; 
[  did  not  read  it. 


558-  The  Trial*  of  Joseph  Fowke,  Maha  Rajah  Nundocomar,  and 
Roy  Rada  Chviin,  for  a  Conspiracy  against  Richard  Bar- 
well,  esq.  one  of  the  Members  of  the  Supreme  Council  for.  the 
Province  of  Bengal  At  Calcutta  or  Fort  William,  in  Bengal 
aforesaid:  15  George  IIL  a.  d.  1775.  [Subjoined  to  the 
preceding  Repbrt.} 


'«  Twn  of  CmI^\  The  jnrowfor  onr  lovd 
mUta  and  Factory  {j^  king,  npon  their  oath, 
rf  Fort  IFJI^m(  present,  That  Joseph 
OT  Bengal^  tawiti  )  Fowke  of  Caktttn  gen- 
tleman, Maha  Rajah  Nnn- 
locomar  Behader  late  of  Caleotta  inhabitant, 
lod  Roy  Rada  Chorn  of  the  same  place  fnba- 
Htant,  aJlof  when  are  subject  to  tbe  jorisdio- 
ioa  of  tbeSoprone  Coort  of  Jndieatare  at  Fort 
iiViUiam  in  Bengal,  being  persons  of  evil  name 
lud  fame,  mkI  dishonest  repotatiott,  wickedly 
levisioff,  and  onjnsthf  tntendhig,  to  doprivo 
fticbori  BnrweM  esqmre,  one  of  the  meinbers 
>f  tbo  oonanl  for  the  province  of  Bengal,  of  hia 
^ood  namn,  crodil,  and  repotation,  and  to  re* 
>re8eDt  him  an  mi  unjost  and  dishonest  person, 
md  mifit  to  he  trmted  with  the  high  offoo  and 
lothovity  wbici  he  holds  in  tbe  said  pravinee 
»f  Bengal,  and  thereby  to  bring  him  into  the 
II  opinion,  bnirni,  and  eonlra^  of  all  h»  Mn> 
eoty'n  ontieots,  both  in  ImNn  and  Great  Brt- 
^in,  did,  on  the  19th  day  of  April,  in  the  15lh 


^  ScftthntwoCMv 
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yearof  the  reign  of  Odr  sovereign  lord  George 
tbe  9d,  by  the  grace  of  God,  of  Great  Britahr, 
Praoce,  and  Ireland,  king,  defender  of  tbo 
ftiith,  and  so  forth,  at  the  town  of  Calcutta,  and 
factorv  of  Fort  William,  fraudulently  and  nn« 
hiwfiir!y  conspire,  combine,  and  agree  among 
themselves,  fabely  to  charge  snd  accuse  th<s 
said  Richard  Barwell,  for  that  be  had  cor- 
ruptly and  colhtsively  received  ssveral  sums  of 
money  from  one  Comaul  al  Deen  Allee  Cawd^ 
in  the  natnre  of  bribes,  ot  for  services  rendered 
by  him  to  the  said  ComanI  al  Been  Allee  Cawnr, 
by  vtrtne  of  his  office^  and  the  antEoiity  of  his 
station  in  this  proTJnc^,  and  by  thnt  means  to 
represent  the  said  Richard  Barwdl  as  giiifty  of 
witfttl  bribery  and  corruption  in  bis  office  and 
doty :  and  the  jurors  aforesaid,  upon  their  oatii 
aforesaid,  present.  That,  according  to  ^^^ 
the  said  cunspiracjr,  combination,  and  <^""*i^*^^ 
agreement,  the  satd  Joseph  Fowke,  Maha  Ha* 
jan  Nondocomar  Bahider,  and  Roy  Rad4 
CIram,  did  at  several  times,  make  use  of  per- 
suasions, promiaei,  and  threats,  to  prevail  oH 
the  aaid'OuMttl  al  Been  Allee  Cawn  to  aceuab 
4G 
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the  mid  Riobard  Bftfwell  of  bafioff  received 
|be  laid  luois,  «od  of  being  ffailty  of  tbe  said 
offence  of  wilful  bribery  and  corruption  ;  and 
tbe  jorora  aforesaid,  upon  tbeir  oatb  aforesaid, 
do  furtber  present,  tbat  also  tbe  said  Josepb 
Fowke,  Maba  Rajab  Nundooooiar  Babader,  and 
Roy  Rada  Chum,  on  tbe  said  19th  day  of  April, 
in  tbe  year  aforesaid,  according  to  tbe  said 
ooo^iracy,  combination,  and  agreement  be- 
tween tbemselres,  before  bad  as  aforesaid,  did 
make,  frame  and  write,  and  caused  to  be  made, 
framed  and  written,  a  certain  writing  or  paper, 
purporting,  tbat  sums  of  money  had  been  so 
paid  and  receiTed ;  to  wit,  to  Warren  Hastings 
esq.  15,000  rupees,  to  Richard  Harwell  esq. 
45,000  rupees,  to  Hosbyar  Jung,  thereby  mean- 
ing George  Vansittart  esq.  13,000  rupees,  and 
other  sums  of  money  to  other  persons ;  and 
did  falsely  and  wickedHy  prevail  with  and  force, 
by  intreaties,  menaces,  and  other  unlawful 
means,  tbe  said  Comaol  al  Deen  Allee  Cawn, 
to  write  words  on  tbe  said  paper,  purporting, 
that  he  acknowledged  to  have  paid  the  said 
aums  to  tbe  said  persons:  whereas  in  truth 
and  in  fact  tbe  said  Richard  Barwell  never  re- 
ceived any  such  sum  of  money  ;  and  tbe  said 
Comaul  alDeen  Allee  Cawn,  at  the  same  time, 
and  immediately  thereafter,  and  also  since  that 
time,  declared  tbe  said  accusation  to  have  been 
false,  and  fiolently  extorted  from  him  as  afore- 
aaid,  to  tbe  great  damage  of  tbe  said  Richard 
Barwell,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  tlie  peace  of 
fur  said  lord  tbe  King,  bis  crown  and  dignity." 
Signed,  Ja.  ParrguARD, 
19ih  June  1775.  CI.  of  tbe  Crown. 

W.  M.  BECKwrTH, 
CI.  of  Indictments. 


Comaul  O  Deen  Cascn  sworn* 

Q.  Are  you  acquainted  with  NundocomarP 
-^il.  ¥es. 

,    Did  you  ever  make  applicatiou  to  him  for 
money  r — I  have  often. 

Did  you  in  tbe  month  of  Chyle  last  ?— Yes ; 
I  burrowed  3000  {"upees  of  him  in  tbat  month. 

Relate  tbe  conversation  tbat  passed  between 
jrou  and  Nundocomar. — When  I  returned  (roro 
Uongbly,  I  went  to  Nundocomar's  bouse:  be 
was  not  at  home :  I  sat  down  in  tbe  Dewan 
Connab,  and  Maba  Riyah  came  soon  after:  I 

five  him  a  gold  mobur :  be  asked  me  whether 
bad  beard  what  passed  between  the  governor 
and  council  about,  barramut,  and  tbe  Manny 
Begum :  I  answered,  1  have  not  beard  aOt 
Maba  Rajab  said,  Mr.  John  Graham  ia  my 
enemy,  and  I  am  his:  I  was  not  an  enemy  to 
4he  flforemor:  tbe  gorernor  has  told  me,  1  will 
think  much  about  you,  be  upon  your  guard.  I 
thereupon  consulted  with  Mr.  Fowke:  Mr. 
Fowke  answeped  me.  Do  you  get  barramuts 
againat  tbe  governor,  Mr.  BarweU,  Mr.  Vansit- 
tart, and  other  gentlemen;  and  1  will  procure  ibr 
you  tbe  placeof  tbeaumeen  of  tbokbalsa;  I  then 
gave  bin  the  barramut,  on  account  of  Muony 
j^eguuQ^  and  i  have  pro? ed  tfae  governor  to  be 


in  the  wrong  in  the  council.  Nundocomar 
said  to  roe,  Do  you  get  barramuts  for  tbe  per- 
gonnab*  of  Mysadd,  Avingun,  Tomlook, 
and  whatever  places  yon  caa  get  them  from. 
I  then  answered.  You  have  told  me  of  gettin|; 
barramuts  against  tbe  jf(o?emor  and  other  gen- 
tlemen ;  but  on  bearing  this,  the  people  speik 
ill  of  you ;  you  was  before  in  friendship -with 
the  governor,  and  now  you  talk  of  gettiDjf  btr- 
raronts  against  him ;  and  there  is  now  ameod- 
ship  between  Mr.  Barwell  and  Mr.  Vanitttart; 
you  are  going  backwards  and  forwards  to  tbcir 
houses:  Nundocomar  said.  They  send  oflm  to 
call  me ;  therefore  I  go :  I  then  said,  I  havt 
given  nobody  any  thing,  on  account  of  Hid- 
gellee.  What  do  I  know,  what  has  bees  dooi 
at  other  plaoea?  There  was  other  coDvemtioB 
passed,  out  I  do  not  remember  it  now :  bi 
laughed  and  said,  go  and  get  tbe  rupees  joa 
wanted  to  borrow  from  Roy  Rada  ChurO)  and 
when  tbe  Burdwan  man  gets  bis  kellaot,  1  will 
talk  to  you  furtber  on  tbe  subject. 

When  did  you  see  NundoOomar  again?— It 
was  either  on  tbe  SO  Phaugoon,  or  the  Ist 
Chyle. 

Did  you  see  Mr.  Fowke  soon  after  tbatf- 
Yes ;  a  few  daya  after  I  went  to  Mr.  Fowke's 
with  Rov  Rada  Chum. 

On  what  occasion  P — Maba  Rajab  had  told 
me.  You  have  had  a  quarrel  with  Mr.  Fowke; 
go  and  be  reconciled  to  him,  and  by  bit  meam 
get  introduced  to  the'  general,  colonel  Nooaon, 
and  Mr.  Francis :  I  said.  There  is  no  grrtt 
things  in  being  reconciled  to  Mr.  Fowke;  till 
you  get  your  kellaut,  I  wouhl  not  be  intro- 
duced to  the  gentlemen  :  I  will  not'go  to-day,  I 
will  go  to-morrow.  Tbe  next  day  I  weot  with 
him  to  Mr.  Fowke's:  I  offered  Mr.  Fowke  a 
nuzzer  of  5  rupees,  which  be  did  not  take :  k« 
told  me  to  sit  down :  he  got  op  SDd  weot 
into  his  bed-chamber:  he  then  called  meioto 
him,  and  Roy  RaJa  Churn  and  I  went  in 
together:  be  said  many  kind  tbinsa  to«e, 
tbat  he  bad  heard  of  my  praise  of  Maba  Ra>b: 
be  also  said.  You  will  be  on  good  terms  wiik 
Maba  Rajab :  1  will  get  tbe  businesa  of  Pur 
nea  for  you,  and  whatever  Maba  Uvisb  bidi 
you  do,  do  it:  be  then  gave  me  beetle,  ottar, 
Ace.  and  my  dismission. 

When  did  vou  ^o  again  to  Maba  Rajab?'- 
Two  days  after,  m  the  evening ;  I  did  cut 
choose  to  go  sooner,  because  I  heardbad  words. 

What  bad  words?— About  tbe  hairaraot. 

What  did  you  go  for  P— 1  went  to  get  ^J 
dismission  to  goto  Hougbly. 

What  pissed  that  evening  ?^Maba  iUyah 
asked  me,  Where  is  the  small  arseeyoa  be- 
fore gave  iu  to  the  governor  against  Mr. 
Fowke?  I  said,  I  have  it:  Maba  Rajah  said, 
Bring  it  to  me  to-morrow  evening,  that  1  m>J 
see  it :  when  I  have  aeen  it,  1  will  then  givt 
you  your  dismission :  I  went  home ;  mj  ^° 
moonsby  was  ^ne  to  bis  bouse;  st  oooo, 
whatever  I  remembered,  I  caused  to  be  wraM 
by  my  new  moonsby. 

f  A  small  dJatrictffOMiatipgqf  aeysBri  yjH^T'- 
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Wb  V  was  the  olf)  mooDsb  j  gone  from  yonr 
iHmaair— The  tnee  wu  in  the  posieision.of 
my  old  BooBthy. 

What  did  you  do  with  what  you  bid  your 
new  BMNMishy  wrfte? — I  kept  the  paper  newly 
written  in  my  poaieasioa  till  the  e? eninfj^ :  i 
aealed  it,  and  earried  it  to  Maba  Riyab.  Maba 
Hajab  read  it,  and  kept  it,  then  gave  me  my 
dismiasion  for  Houghl^. 

Why  did  you  imagine  that  Mr.  Fowke  and 
the  Maba  ftaiah  would  ask  you  for  barratnuts  p 
—They  talked  to  me  about  barramnta ;  there 
waa  a  cutcberry  of  barramuts,  for  all  the  je- 
mindara :  1  alone  do  not  know  this ;  aU  Cal- 
cutta knows  it. 

You  aay  yoo  went  to  ask  yonr  dismission  for 
Hougfaly:  when  did  you  return? — I  went 
to  Hooghly ;  while  I  waa  there,  I  heard  that 
M oonsby  Judder  O  Deen  was  coming :  bear- 
ing that,  I  returned :  I  belie? e  about  the  last  of 
Chyle. 

When  did  you  see  Maba  Rajah  again  ?-^ 
When  I  went  for  the  arzee  back :  about  the 
4ib  or  5th  Bysaak. 

What  then  passed  ?—I  said  to  Maba  Rajah, 
Moonsby  8udder  O  Deen  is  come  back,  and 
the  -business  with  Gunga  Govin  Slog  is  set- 
tled: itive  me  the  arzee  back  again:  then 
Maba  Rajah  said,  What  has  been  done  about 
Ihe  rupees  yon  spoke  to  Roy  Rada  Churn 
about  ?  I  answered,  I  hare  not  got  the  rupees 
from  Gunga  Govin  Sing ;  and  I  will  now,  if 
you  please,  give  it  you  in  writing,  that  when  I 
receive  them,  I  may  give  you  the  sum  pro- 
mised. 

(Comaol  O  Deen  here  says,  that  he  has 
not  his  recollection  about  him  to-day,  aifd  ac^ 
counts  for  it  as  follows) : 

My  vakeel  has  been  tied  up  by  Ramcbunder 
Sein  for  money,  and  great  disgrace  has  fallen 
on  me:  I  am  the  renter  of  Hidgelee,  I  let  it 
to  farm  out  again  to  Bussnnt  Roy,  and  gave 
security  to  government :  Bussunt  Roy  oaTs 
the  rent,  and  Ramcbunder  Sein,  dewan  or  the 
kbalsa,  has  tied  up  my  vakeel  without  Mr. 
Cottreirs  order,  or  without  his  being  acquainted 
ifviih  it :  Ramcbunder  Sein  is  a  mutsuddy,  and 
I  am  a  man  of  reputation ;  the  tying  up  my 
vakeel  is  the  same  as  tying  roe  up. 

What  did  Maba  Rajah  say  was  done  with 
the  arzee  ? — Mahs  Rajah  said,  I  have  it  not, 
jMr.  Fowke  has  it :  I  then  said,  I  deposited  it 
^th  Roy  Rada  Chum ;  why  has  Mr.  Fowke 
got  it? 

What  answer  did  Maba  Rajah  make  ?-i-He 
said,  What  does  it  signify  to  you  ?  come  to- 
morrow: when  I  went  the  next  day  to  Maba 
Rajah's,  be  told  me,  Mr.  Fowke  says,  the 
lai^e  arzee  which  you  g^ve  to  the  Governor 
in  the  month  of  Poos,  complaining  against 
liim;  if  you  will  write  thus,  that  you  did  not 

give  in  the  arzee  on  your  own  accord,  but  by 
le  direction  of  Mr.  John  Grabanl  and  the  Go- 
wemor:  write  in  this  manner:  Mr.  Fowke 
having  read  it,  will  remember  von  in  his  heart; 
lie  wul  know  that  you  are  his  own  man:  L 


then  replied  to  Maba  Rigab,  Shall  1  tell  a  lie? 
Maba  Rajah  said,  It  must  be  wrote :  it  was 
necessary  for  me  to  get  back  the  arzee  against 
Gunga  Govin  Sing ;  and  1  said,  Very  well,  1 
will  write  it  when  I  get  home.  I  came  to  my 
own  bouse,  and  wrote  in  such  manner,  as  iu 
Sonne  measure  to  comply  with  bis  desire,  and 
at  the  same  time  to  save  myself  harmless,  and 
left  room  for  my  own  conscience :  I  took  it  to 
Maba  R^ah's;  he  was  out:  I  sat  down  in  tho 
dewan  connah :  Maba  Rajah  soon  came,  and  as 
be  was  gettiog  out  of  hn  palanquin,  1  gave  him 
the  arzee.  He  read  it,  and  laughing,  saidi 
This  is  nothing;  in  the  evening  bring  your 
Moonshy  with  you :  1  became  angry,  tore  the 
arzee,  and  went  home ;  every  body  knows,  I 
am  a  passionate  man  when  f  hear  a  lie.  la 
the  evening  I  returned,  and  took  my  Moonshy 
with  me  to  Maba  Rajah's:  I  sal  still  in  silence: 
Maba  Rajah  caused  draughts  to  be  wrole  out 
by  my  Moonshy  and  his  own,  Domaon  Sutg  ; 
he  then  altered  them  with  his  own  hands,  and 
told  mv  Bf  oonsby  to  write.out  a  fair  copy ;  I 
also  told  him  to  do  it ;  I  acquainted  the  Maba 
Rajah  that  I  had  a  great  pain  in  my  bellv,  and 
desired  to  go  home.  Maba  Rajah  asked  me  if 
my  pain  was  very  great :  I  said,  Yes,,  and  got 
my  dismission.  When  one  par  of  the  night 
was  past,  ray  Moonshy  and  Yar  Mahomed 
came  to  me :  Yar  Mahomed  said,  Maba  Rajah 
has  sent  this  ^per,  put  your  seal  to  it :  I  said. 
No;  there  is  no  agreement  between  Maha 
Rajah  and  me  about  sealing  it  1  then  gave 
Yar  Mahomed  my  hookah  to  smoke;  be 
smoaked  a  little  and  went  away.  In  the  morn- 
ing I  went  to  Maha  Rajah :  he  said  to  me, 
Rada  Churn  is  gone  before,  with  the  arzee;  do 

J  on  follow  him  to  Mr.  Fowke's:  I  went  from 
laba  Rajah  to  Mr.  Cottrell's ;  and  as  I  came 
out  from  Mr.  Cottreirs,  Rada  Churn's  bis^ 
carrah  came  tb  me,  and  said,  his  master  waa 
at  Mr.  Fowke's  liouse,  and  called  me  thither : 
I  then  went,  young  Mr.  Fowice  and  Rada  ^ 
Chorn  were  sitting  in  bis  room  (young  Mr. 
Fowke's  room).  After  the  usual  compliments, 
Rada  Chum  went  into  old  Mr.  Fowke's  rodm; 
be  came  out  again  in  about  two  gurrys.  A 
little  after,  Acoor  Munnali  came  to  me,  and 
said,  Mr.  Fowke  called  me.  I  went:  Mr. 
Fowke  was  sitting  upon  the  bed,  with  his  feet 
hanging  down ;  and  ordered  me  a  chair,  to  sit 
opposite  to  him.  Two  writers  and  two  Ben* 
galies  stood  behind  me.  One  of  the  Bengaties 
was  Acoor  Monnah,  and  I  know  one  of  the 
writers.  He  then  took  out  the  arzee  from  off 
the  bed,  uear  the  pillow,  and  asked  me  if  I  bad 
given  that  arzee.  I  said,  Sir,  that  is  not  an 
arzee ;  it  is  a  jabob  sawand :  I  wrote  it  ac- 
cording to  the  pleasure  of  Maha  Rajah.  Then 
Mr.  Fowke  put  on  an  angry  face.  I  said. 
There  is  wrote  in  this  the  words,  *  gurry  peri- 
vium,  adawlut  booster,  and  ershaud  mes- 
hawud  ;*  i.  e.  *  Protector  of  the  poor,  distri- 
butor (^  justice ;'  and  <  it  is  ordered.'  I  said, 
Who  is  the  giver  ef  orders?  Mr.  Fowke  then 
angrily  told  me  to  seal  it.  I  was  afraid! ;  and, 
putting  tbe.end  of  my  jamma  about  my  neck. 
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CtWD,  and,  teHdng  to  Wifl,  iMk  ■  fAlMr  ud 
•tt  ilowii.  Mftlia  Rajab  eaMe  Ml  vo^ik 
dewan  coooah  :  I  went  aDdaatdMrabyUs; 
1  then  related  to  him  all  tbew  cireaiDitiDM. 
Maba  Rajah  coneoled  bm»,  and  eaid  to  ne,  IN 
yoo  be  content;  I  wHI  |{a  in  the  maniiDg^,  iri 
ffet  you  back  y oor  arace.  He  gave  me  bettte, 
te.  and  my  dismWoo.    I  want  awat. 

Where  did  yoo  go  lo  nestr->I  wim  M 
Moonabv  Sadder  O  Deen,  and  told  him  aU 
these  tbingi.  The  next  naoniiog  1  went  a 
Mr.  Fewke'f :  Maba  Rajah,  Roy  Hadt  Cbim, 
and  old  Mr.  Fowke,  were  in  the  room:  1  im^ 
upon  the  itairoaee,  and  did  not  go  in,  tbrn^fc 
fear.  Soon  after,  Mr.  Fowke  came  oot ;  tin 
Maha  Rajah  came  out,  and  Rada  Gburo.  I 
addressed  myself  to  Maha  Rajah,  and  w), 
Sir,  what  have  yoo  done  fbrme  P  Maba  Rijil 
said,  What  can  I  do  for  yon  F  1  bate  tilkedi 
great  deal  to  Mr.  Fowke ;  hot  be  doei  iK 
mind  me.  Saying  this,  they  went  dowi  min 
to  their  palanquins :  just  as  they  were  «tl6| 
off  in  their  palanquins,  i  began  to  tear  w 
clothes,  and  called  oot  Douy .  1  tbea  got  iaH 
my  palanquin:  bircarrahs  laid  bold  of  it,ud 
scuffled  with  my  people;  and  wentoniBlbt 
manner,  scuffling,  till  1  got  to  the  Bitah  Co- 
nab  of  Rajah  Rajebullub.  I  went  sod  con- 
plained  to  the  Chief  Jostice. 

Did  yon  go  no  where  dee,  before  yoa  wot 
to  the  Chief  Justice  F— Yea,  I  went  to  tbeg^ 
iremor*s. 

What  did  be  say  to  you  P^He  said,  Wbt 
can  I  do  P  They  are  three  gentlemen,  I  w^ 
two :  I  can  do  nothing  for  you  in  tbis.  Y« 
must  go  and  complain  in  the  King's  AiUs^i 
I  cannot  do  you  justice. 

Whose  hircarrabs  laid  hold  of  four  [aiii 
quin  ?--How  should  I  know  P  Do  1  write  dofi 
their  names  ?  How  can  1  tell  f 

Do  you  know  whether  they  belonged  to  Hr 
Fowke,  Maha  Rajah,  or  Rai&  Chora?-!* 
not  know  whose  they  were.  Why  sboaMtbrj 
belong  to  any  body  else  hot  one  of  tbfa- 
Tbev  called  me  to  come  back ;  sometimes  Ab- 
ba Uajah,  sometimes  Mr.  Fowke,  sad  woe- 
times  Rada  Churn,  wanted  me. 

Why  did  yoo  call  Duny,  when  Mr.  Fowb 
and  Maba  Rajah  were  getting:  into  their  |ab&- 
quins  P— Because  they  bad  taken  from  ine,  ^5 
force,  a  false  barramud.  Why  sboold  \v^ 
call  out  ? 

In  what  language  was  the  furd  wntteof- 
In  Persian.  , 

Had  you  erer  seen  the  hand-writing  befMC 

]>id  you  form  any  opinion  then  nboieB 
was?— No. 

When  Mr.  Fowke  asked  you.  if  yoo  » 
paid  the  sums  of  money  to  Mr.  BarweH,  •" 
did  you  say— yesP— 1  said  so,  becan*  | 
knew  he  waoled  barramuts,  and  in  sayio^c  ^ ' 
should  get  fiye. 

Did  you  ever  gifc  those  isums  to  Mr.  w^ 
well,  or  any  other  sums  of  moofry?— ^*» 
nerer.  , 

Had  ytm  einer  any  quanrd  with  Mr.  ro^v^ 


said,  Sbr,  for  God'a  aake,  do  not  reqoira  me  to 
do  such  business.  He  then  took  op  a  large 
book,  and  said,  God  damn  yoo,  you  son  of  a 
bitch.  I  said,  Sir,  well,  gi? e  ft  me,  and  I  will 
seal  it.  (C.  O  Deen  here  describes  the  book.) 
Mr.  Fowke  laid  down  the  book,  and  I  sat  down 
OB  the  gronnd :  the  tears  ran  down  my  cheeks, 
ond  I  ouivered  and  ahook  through  anger  and 
fear,  i  then  sealed  it:  be  took  it  of  me ;  and 
then  to^k  oot  a  ford,  and  asked  me,  Have  you 
given  Mr*  Barwell  in  three  years  45,000  ru- 
pees, at  the  rate  of  lft,000  ropoes  a  year  P  I 
said,  I  bad.  Did  yoo  give  Mr.  Hastings 
15,000  ropees  P  I  said,  I  had.  Did  yon  give 
Mr.  Vanaittart  19,000  ropees  P  I  said.  Yes. 
Did  yoo  give  Rajah  Rajebollub  7,000  ropeea  P 
I  said.  Yes.  Did  you  give  Cantoo  Baboo 
5,000  ropeosP  1  said.  Yes.  He  said,  sign  it ; 
nod  then  pnttbe  ford  into  my  bonds:  I  looked 
ot  H,  and  saw  the  five  names,  with  the  different 
aoms  oppoaito  to  each.  The  ink-stand  was 
lyinpf  on  the  bed,  and  I  pnt  my  dusket  on  it- 
writing  *•  Rossom  Rodom  and  Dodam." 
When  1  had  signed  the  arzee,  Mr.  Fowke  bid 
me  tell  the  people  behind  me  to  witness  it.  I 
iaid,  Very  well,  let  them  do  so.  I  then  gave 
bim  the  ftrd,  and  he  told  me  lo  go. 

Where  did  yoo  goP— I  went  oot,  wiping 
my  lace,  and  stood  upon  the  stair-case.  There 
was  a  man  named  8amsh<^r  Beg  standing 
there :  I  said  to  him.  See  what  violence  has 
been  used  with  me.  Ha  answered,  I  see  the 
•onaeqoence ;  hot  know  nothing  of  the  cause. 
I  iaid  to  bim.  Let  me  fetch  breath,  and  I  will 
make  yoo  acqoainted  with  the  caose.  Then 
Roy  Rada  Chora  and  yoong  Mr.  Fowke, 
liolding    each  other's  hand,  came  and  stood 

r  the  landing-place.  I  said  to  them,  Tell 
Fowke  to  give  me  back  all  the  papers 
which  be  has  by  force  caused  me  to  write,  or  1 
«rill  spoil  myself  (arab  kurra),  and,  tearing 
mv  ctotbes,  go  immediately  to  the  council. 
They  then  said.  Don't  be  angry ;  be  a  little 
cool,  and  we  will  s|ieak  to  Mr.  Fowke.  They 
went  to  him ;  and  in  abou^one  and  a  half  or 
two  gurrys  came  oot  again.  Yoong  Mr. 
Fowke  had  the  oover  of  a  letter  in  bis  hand, 
and  aaid  to  me,  Yoor  papeni  are  all  in  this ;  I 
have  brought  Ihem  out,  but  will  keep  them  with 
me  to-day:  Yoo  come  to-morrow ;  Maba  Ra- 
jah will  likewise  come ;  and  whatever  Maha 
Rajah  pleaaes,  and  shall  be  agreeable  to  you, 
shall  be  done.    I  then  came  away. 

After  you  came  away,  what  did  you  doP — 
When  four  gurrys  of  the  day  were  remaining, 
I  went  to  Moonshy  Sudder  O  Deen,  and  said 
to  him,  Mr.  Fowke  has  by  force  caused  me  to 
pot  my  seal  upon  an  arzee,  and  to  sign  a  furd: 
1  am  going  to  Maha  Rajah ;  I  destrle,  if  you 
have  an  opiwrtunity,  that  you  wilt  go  and  ac- 
quaint Mr.  Barwell  and  Mr.  Vansiltart  of  all 
Ae  circumstances. 

What  was  he  to  acquaint  them  with  P — ^Of 
these  circomstances.  I  went  to  Maha  Rajah's  3 
hewaa  in  tris  Inner  aparlmenu :  i  went  and  sat 
^own  with  Sarosheer  Beg;  we  said  our 
prayea  togMber*    1  tliea  wenir  to  Roy  Rada 
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«-TlMtd*y,  and  once  btTiirein  Ibe  month  of 
Pooo.  There  woe  no  direct  qiMrrd:  fimvaiiiy 
BhMB  complained  to  the  menil,  end  the  go- 
Aenii  referred  hie  oonplemt  to  Mr.  Fowke. 
Barnassy  Gboae  told  Mr.  Fowke,  that  I  had 
taken  the  farm  at  a  very  gfreat  ejCpence :  on 
which  Mr.  Fowke  aaid  to  me,  I>o  yoo  tell  true 
what  you  have  given  to  the  En^ish  gentlemen, 
and  what  to  the  Mutaaddies ;  if  you  do  not 
tell,  you  ahall  be  punished. 

What  anawer  did  yon  eive  ?«-«I  aaid,  I  have 
not  riven  any  body  any  thing :  what's  the  uae 
nftiJIingalieP 

In  consequence  of  this,  what  did  yoo  do?-— 
I  had  numberless  thoughts  hi  my  own  mind  ; 
hot  I  went  and  gave  the  small  arxee  to  ihe  go- 
vernor, and  wrote  out  a  little;  for  thia  reason, 
that  the  governor  was  a  great  man,  and  Mr. 
Fowke  an  Englishman ;  and  that  iff  wrote  a 
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great  deal,  he  might  bo  angry. 

When  Mr.  Fowke  asked  yon  to  tell  him 
what  snm  you  gave  to  the  English  gentlemen, 
4id  ho  not  say  something  to  yon  abont  taking 
'iP-*— Ko,  he  did  not. 


Wbat,nal  when  Mr.  Fowke  waa  esamming 
Mm  conspkiint  of  Barnassy  Ghooe?— No. 

Camatd  0  Deen  cross-examined. 

Bid  Msha  Rajah  tell  you  to  get  fatoe  barra-t 
vrats  f — He  did  not  tell  me  either  trne  or  fklse : 
lie  toM  me  to  bring  harranrats. 

Did  he  tell  you  to  bring  barramots  against 
cny  particular  people,  or  only  against  those  to 
whom  you  had  given  money  ? — He  immed  the 
governor,  Mr.  Harwell,  Mr.  Yansittart,  the  Mot- 
snddies,  and  other  people.  He  told  roe  to  get 
whatever  barramuts  I  could  find,  iVom  Hidge- 
lee,  te.  and  named  the*  names  as  befare.  I 
did  not  mean  to  lodge  a  complaint  againat 
Gonga  Govin  Sing ;  and  therefore  why  should 
I  wnle  every  thing  that  was  tmeP  I  had  a 
claim  against  him  m  S6,000  rupees. . 

Did  you  offer  Mafaa  Rajah  any  money,  pro- 
vided be  should  recover  this  sum  P— 1  told 
ftadaChum  that  I  would  give  4,000  rupees  to 
Maha  Rajah,  and  9,000  rupees  to  himself, 
provided  be  could  recover  the  whole  amoimt. 

Was  the  whole  20,000  rupees  (bona  fide) 
doe  to  you  P — ^It  was ;  bnt  Gnnga  Govin  Sing 
has  told  me,  that  be  has  brought  the  money 
^ue  to  me  Ibr  the  tecka  collaries,  to  account  of 
monc^  doe  from  me  to  the  revenues. 

Is  It  not  customary  with  yon,  when  one  m- 
pee  is  due,  to  demand  fourP— I  am  a  ftntner: 
thbis  a  BengaH?  dispute.  Among  ourselves 
we  say  fifty  diflerent  kind  of  things.  There 
was  at  that  time  no  compkint  lodged ;  when  a 
•complaint  ia  lodged,  and  we  are  pot  upon  our 
oaths,  we  say  whatever  is  trne.  Ten  of  mv 
tHMlBr-tenaots  may  come  to  me,  and  I  will 
say  to  one.  Yon  are  indebted  to  me,  1,000 
ropees :  ha  wiH  sajr.  No*;  I  only  owe  you  one 
hundred.  Till  this  day  it  nefer  was  in  the 
xnttom  in  Bengal  Ibr  semindm,  or  farmers, 
Imt  to  say  some lisa  and  some  troths,  when  they 
are  not  put  upon  their  oaths. 

Why  did  yon  demand  more  tinui  was  really 


due  P— By  my  aeeonnis,  I  judged  a  sum  to 
that  amount  was  due.  O.  O.  Sing  laughed*, 
and  aaid.  Are  you  a  feol  P  yon  have  no  such 
claim  upon  me.  I  then  said,  If  you  have  any 
claim,  you  mnatmake  it  on  Buasunt  Roy. 

How  omch  did  you  actually  rsceive  from 
Gunga  Govin  Sing  ? — By  the  means  of  Moon- 
shy  Sadder  ODeeo,  I  got  10,000  rupees.  I  toM 
Moonsby  Sndder  O  Dcen,  Whatever  is  due,  dO 
jou,  upon  your  religion  and  conscience,  ad- 
judge 10  mo.  And  I  told  G.  G.  Sing,  Do  yoti, 
as  a  Hindoo,  upon  your  religion  and  conscience, 
pay  me  what  ia  doe. 

Waa  10,000  rupem  the  whole  yon  reeeivad 
in  money  or  otherwise?— I  only  got  10,000 
rupees.  I  have  settled  every  thing  frem  the 
1st  of  Aaun  to  the  end  of  Bhaudon.  - 

What  became  of  ihe  other  10,000  runees  P^ 
Whatever  was,  Bussont  Roy  knows ;  I  do  not. 

Was  it  wrote  off,  on  account  of  revenue  P^^- 
Gonga  Govm  Sing  told  me,  that  whatever  re- 
maiim  we  woohl  aettle  with  Bussont  Roy.  I 
got  10,000  rupees,  which  I  tbooght  a  great 
deal:  it  b  now  public,  and  alt  the  merehanti 
come  to  me  for  money.  The  claim  that  vraa 
upon  me  from  the  revenue,  was  ended  on  the 
last  of  Bhandun :  from  that  time  to  this,  there 
has  been  no  claim  on  me,  on  account  of  rete* 
noes.  G.  G.  Sing  shewed  me  many  papers, 
and  made  many  demands.  1  do  not  know 
what  vras  actually  doe. 

Did  Gunga  Govin  Sing  take  the  16,000  ru- 
pees to  settle  the  aceounts  P— God  knows :  I 
settled  them  on  his  conscience.  1  waa  cleareil'; 
and  he  waa  satisfied  m  respect  to  all  dalms^ 
eiceptsah. 

Who  was  4o  pay  whatever  was'  duo  befiR<B 
Bhandun,  on  the  settlement  of  that  accnnnt  P 
<— I  was. 

Were  the  cisims  made  by  Gunga  Govin 
fifing  on  your  own  account,  or  of  goverament  P 
— 1  bad  none  bnt  revenne  aoDonnts  with  htan. 

When  was  the  first  day  yon  went  to  M^« 
Fowke'sP— It  waa  when  1  went  with  Rnia 
Churn,  towards  the  last  of  Chvle. 

The  first  time  yoo  went  to  Mr.  Fowke's 
house,  did  yon  see  himP^-^l  did ;  sndoiRTed 
him  a  nnzseen  of  five  rupees,  which  he  wooM 
not  accept  It  was  the  first  time  after  the  n^ 
lair  of  Barnassy  Ghose,  about  the  end  of  Chyle. 

Did  yon  see  young  Mr.  Fowke  that  day  P 
—I  saw  him  in  bis  own  room:  Ididnocspaak 
to  him. 

Did  you  at  this  time  tell  Mr.  Fowke  aenklr 
what  bad  passed  between  you  and  Maha  Bajah 
Mundooomar  P— No. 

In  the  ansee  yoto  carried  tn  Maha  IIMI, 
what  part  did  Maha  Aajlih  alriko  ontP  The 
arzee  afterwards  .sent  to  Mr.  Fowke f'^He# 
shoold  1  know  what  he  strodi  out  P  I  did  not 
tee  what. 

Did  you  hear  the  whole  dictated  to  the 
Moonshy  P^Have  I  not  earsP  Why  shonM  I 
not  hearP 

Did  yoo  make  any  objections  P— Slo.  What 
djections  could  1  make  P  Ue  told  ineto  hiiiv 
my  Moonshy,  to  writo^oother; 
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.  [Betoff  farther  ioterrogaled,  he  etimot  ny 
ezacUy,  now  maoy  at  either  time.] 

Do  you  kooir,  or  think,  thai  the  foar  people, 
two  Fring^es  and  two  Bengallys,  were  set  od 
yoa  as  gaards? — No. 

Did  yoa  e?er  atteonpt  to  go  away  before  you 
actoally  did  go  P— When  Mr.  Fowke  told  me  to 
gOf  I  md  go. 

Did  you  write  any  thing  on  the  arzee?— I 
sealed  it. 

Did  you  ever  write  your  name  oatbeaneef 
— I  did  not  write  any  thing;  the  Moonihy 
wrote  my  name ;  I  did  not ;  I  do  not  knov 
what  Meoflshy  wrote ;  it  was  all  wrote  it 
Maha  Riyah's  house. 

Did  Mr.  Fowke  erec  threaten  you  at  aoy 
other  time  ? — ^No. 

Are  you  sure  that  young  Mr.  Fowke  aixi 
Rada  Cbarn  were  in  the  room  when  he  threat- 
ened you  ? — 1  cannot  tell ;  I  did  not  see  tbem. 

When  did  you  first  see  the  furd  you  tpeek 
of? — 1  saw  it  at  that  time;  never  before  or 
since :  1  heard  of  barramuds,  but  not  the  same 
mentioned  in  the  furd. 

Was  the  furd  shewn  immediateW  when  yoa 
went  down  on  the  ground  ? — After  I  had  oeued 
the  arzee  and  told  the  Fringies  to  be  witoMNi, 
the  ford  was  immediately  produced. 

Did  any  thing  intervene  between  your  leal- 
ing  the  arzee  and  the  production  of  the  ford  ?— 
1  said,  let  them  be  witnesses ;  he  then  pro- 
duced the  furd. 

Do  you  recollect  what  yoo  wrote  oo  the 
furd  f— I  wrote,  *<  Russum  Nudum  and  Da- 
dam." 

Was  there  any  thing  else  wrote  on  the  fiinu 
—Yes. 

Mr.  BarweU      45»000  rupees. 

Mr.  Hastings    15,000 

Mr.VansitUrt   13,000  . 

R.  Rajebulleeb   7,000 

Cantoo  Baboo     5,000 

Were  there  no  other  words  whatever  on  the 
furd  ? — I  saw  no  more. 

Was  there  any  thing  of  15,000  rapecs  a 
year  P— Be  told  me  that  bv  word  of  rooutb. 

At  the  time  you  wrote  this  on  the  furd,  were 
there  any  body  in  the  room  P — I  don't  koow. 

Were  you  frightened  ?— Yes ;  else  wby 
should  I  have  been  down  P 


1I96J 

When  did  yoo'go  nezttoMr.  Fowke'sP— 
The  next  day,  after  I  had  been  at  Mr.  Cottrell's. 

What  time  of  the  day  was  it?— 1  had  no 
watch  ;  more  or  less  than  one  par. 

Did  you  go  into  Mr.  Fowke  senior's  room  ? 
— When  Acoor  Munnah  called  me,  then  I 
^ent. 

Who  went  with  yon  into  Mr.  Fowke  senior's 
room  P—Acoor  Munnah  took  roe  there. 

Were  there  any  body  else  P — Acoor  Munnah, 
another  Bengally,  and  two  writers,  came  aftei^ 
wards. 

Did  these  people  come  in  directly  after  him  ? 
—By  the  time  I  had  sat  down,  they  came  and 
stood  behind  me. 

Did  thev  stay  as  long  as  you  did  ? — I  have 
aheady  told  you,  whilst  moderate  conversation 
lasted,  they  were  there.  When  I  was  on  the 
ground,  I  know  not  whether  there  were  four  or 
ten  in  the  room. 

When  did  yon  fall  on  the  around  ?-*When  I 
«&ked  Mr.  Fowke  who  was  ue  Gurry  Purwar, 
Adaulet  Booster,  .&c.  and  when  he  was  angry : 
I  then  went  down  on  the  ground,  putting  the 
.  end  of  m V  jammah  round  my  neck,  as  I  have 
already  shewn. 

What  then  passed?  What  made  you  go 
down  on  the  ground  P — ^Mr.  Fowke  took  up  a 
book,  and  called  out,  God  damn  you,  you  son 
of  a  bitch  ;  when  he  told  me  to  seal  the  arzee : 
on  which  I  said.  Give  time,  and  I'll  seal  it 

Do  you  always  sit  when  you  sign  and  seal  P 
-^-^Sometimes  when  I  am  standing,  and  some- 
times sitting. 

.What  pMsed  when  you  were  down  on  the 
ground  P— I  cried,  shook,  and  put  my  seal  to 
ue  arzee. 

Had  you  your  senses  at  the  time  P— I  was 
not  absolutely  gone  mad,  but  1  was  in  great 
fear. 

Do  you  recollect  any  thing  that  passed  at  the 
time  P— I  put  my  seal  to  the  arzee,  and  signed 
the  furd.  Mr.  Fowke  then  bid  me  go  :  what 
more  should  1  remember  P 

Do  you  remember  the  people  that  were  in 
the  room  at  the  time?— My  head  was  down- 
wards ;  after  be  bid  me  seal,  I  could  not  tell 
who,  or  how  can  I  now  tell,  who  stands  behind 
meP 

Did  any  body  else  speak  to  you  ? — No. 

Did  they  do  any  thing  else? — No. 

Was  the  door  shut  I"— No. 

When  you  went  out,  did  you  see  the  people 
mentioned,  or  know  them  P — No. 

How  long  do  you  think  you  were  in  Mr. 
Fowke's  room?  (Mr.  F.  senior.)— I  had  no 
watch  ;  about  one  or4wo  gurrys. 

.Were,  yoo  in  Mr.  Fowke's  room  more  than 
.one  lime  that  day  ?— No. 

Was  the  door  standing  wide  open,  when  you 
went  in?-»Both  when  I  went  in  and  caooe  out. 
.  When  you  went  into  Mr.  Fowke's  room,  how 
niauy  people  were  there  ?:— I  told  you  before. 

How  maoy  people  were  there  about  the 
house;  dad  you  observe  several P— When  I 
went  in,  there  were  many ;  when  1  came  out, 
there  were  few. 


When  Mr.  Fowke  asked,  whether  yoo  bad 
given  the  sumt  mentioned  in  the  furd  to  Mr. 
Barwell,  Sec  did  he  bid  you  say  yes  P— He  did 
not  bid  me  say  yes. 

Who  lilul  the  pen  and  ink  when  yotfsipicd 
the  furd  P — ft  was  upon  the  bed. 

Did  Mr.  Fowke  teke  it  from  the  bed  and  giT« 
it  youP— No;  1  took  the  pen  and  ink  asd 
wrote. 

Whose  hand- writing  was  the  ford?— How 
should  I  know  P   How  can  I  guess?  . 

Was  it  like  any  body>  hand  that  yonknow  r 
—J  know  nothing  of  it. 

Did  you  seal  any  other  paper  atBlr.Fowke^> 
that  day  P^No ;  none  except  the  la4;e  vuff 
which  was  by  force. 

Did  you  never  say  that  yon  guiiiinil  wb* 
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wrote  the  ford  ?— I  don't  reineoiber  that  efef  1 
did. 

•  Did  yoa  ever  tee  Rada  Churn  write  ?»He 
has  wrote  a  thousand  times  hefore  me. 
-  Did'theOoremor  General  ever  say  to  yon 
these  words,  *'  They  are  three  gentlemen,  1 
am  hot  two ;  I  cannot  redress  you ;  you  must 
go  to  the  AdawletP"— Yes ;  the  day  I  went  to 
complain. 

(A  paper  being  shewn.) 

Can  yon  form  any  judgment  whose  writing 
this  is? — I  can't  tell ;  yon  may  call  my  Moon- 
ihy.  I  told  him  to  write  such  an  arzee,  or  re* 
quisition,  for  the  Adawlet  of  Hidgelee. 

Did  yoQ  ever  see  any  other  arzee  on  any 
other  day  at  Mr.  Fowke's  house  ?— 1  never  did. 

Are  you  very  certain  P — ^Eiccept  that  paper,  I 
never  did ;  what  more  can  I  say  P  I  am  on  oath. 

Bad  you  any  reason  to  think  that  Mr. 
Fowke  ezpecCef]  you  that  morning  ?— What  do 
I  know,  whether  he  expected  me  or  not  P  A 
hirearrab  came  for  me ;  I  went. 

Had  you  told  Rada  Churn  the  night  before, 
that  you  would  next  day  go  to  Mr.  Fowke's  P 
—No. 

'  Did  you  never  at  any  time  tell  Rada  Cfanm 
that  you  wooW  go  to  Mr.  Fowke's  P— No.  1 
told  Maha  Rajah. 

Moonaby  Sudder  O  Deen  sworn. 

Are  you  acquainted  with  Comaul  O  Deen 
Cswn  ?— Yes. 

What  passed  between  you  and  him  in  the 
month  of  Bysaak  last  P— He  spoke  to  me  two 
or  three  times,  1  believe  about  the  3d  or  4th  and 
8th  of  that  month. 

What  did  he  say  to  you  P  relate  it.^He 
told  me,  that  Alaba  .Rajah  bad  said  to  him,  that 
be  must  write  an  arzee  on  the  suhiect  of  the 
tecka  collaries;  he  would  not  give  it  him ;  he 
would  not  brinff  so  much  shame  upon  himself. 
Maha  Rajah  also  told  him  to  get  a  barramut 
mgainst  Mr.  Barwell :  he  gave  biro  a  denial : 
this  is  all  that  passeil  the  first  meeting  between 
Comaul  O  Deen  and  me. 
'  Did  Comaul  O  Deen  mention  any  other 
oaoietban  Mr.  Barwell'sP— 1  well  remember 
Mr.  Barwell's  name:  1  do  not  recollect  any 
other;  at  that  time  be  did  not  mention  Mr. 
Haatings's  name. 

State  what  passed  on  the  8th  Bysaak.— 
liVhen  about  4  gurries  of  the  day  were  remain- 
ing, Comaul  O  Deen  came  to  my  house,  and 
wild,  that  be  had  been  that  day  at  Mr. 
Fowke'a;  and  that  Mr.  Fowke  had  by  force 
caused  him  to  ieal  a  paper  account  of  tecka 
coUarlea,  and  had  made  him  sign  a  furd:  he 
said,:  he  seafed  the  arzee  and  siguf  d  the  furd. 
When  he  had  got  Into  his  own  management, 
he  disputed  with  Mr.  Fowke;  and  it  was 
af^reed  upon,  that  in  whatever  manner  Maha 
Rajah  should  settle  it  in  the  morning,  so  it 
should  be.  If,  says  he,  Mr.  Fowke  will  give 
me  back  my  arzee  and  papers,  it  is  rery  well ; 
if  ODI,  1  will  ruin  myself.  You  are  my  friend, 
Comaul  O  Deen  aaid  to  me,  It  is  proper  you 
ahauld  aoqaaint  Jiu  Barwell  and.Mr.  Vattiit- 


tart :  he  then  said,  he  was  going  to  Maha  Ra- 
jah's, and  would  come  back  at  night,  and  ac- 
quaint me  with  all  the  particulars :  he  came 
back  again  after  6  gurries  of  the  night  were 
passed,  and  told  me,  that  Maha  Rajah  would 
give  him  back  all  his  papers:  be  said.  Do 
you  now  hear  the  particulars. — *•  I  gave  in 
arzees  against  Ounga  Oovin  Sing,  and  de 
posited  them  with  Roy  Rada  Cbnm,  with 
the  knowledge  of  Maha  Rajah,  and  said. 
Let  these  arzees  remain  as  a  deposit:  if^ 
upon  the  return  of  Moonshy  Sudder  O  Deen» 
the  difference  between  Guoga  Covin  Sing 
and  me  shall  be  settled;  I  will  then  take 
back  the  arzees,  and  give  4,000  rupees  to  Maha 
Rajah,  and  9,000  rupees  to  you :  tt  is  now  two 
days  since  I  made  a  demand  on  Maha  Rajah 
for  the  arzees ;  and  Maha  Rajab  said,  They 
were  with  Mr.  Fowke:  he  (Maha  Rajah)  then 
said.  Do  yon  write  an  arzee  !ft»  as  to  give  a  bad 
name  to  the  Governor  and  Mr.  Graham:  1  said^ 
How  can  this  be?  But  Maha  Rajah  said,  Do 
one  thing,  write  a  story  about  the  tecka  colla- 
ries ;  and  when  I  have  shewn  it  to  Mr.  Fowke, 
I  will  get  you  back  your  arzees  against  Gunga 
Covin  Sin|p:  1  then  told  Maha  Rajah,  that  I 
had  a  pain  in  my  belly,  and  wished  to  go 
home ;  I  told  him,  my  moonshy  was  there  to 
write ;  I  went  home ;  Yar  Mahomed  came  to 
me  at  night,  and  brought  the  arzee  about  the 
tecka  colTaries,  and  told  me  to  seal  it :  1  an- 
swered. There  is  no  agreement  between  Maha 
Rajah  and  me,  that  1  should  seal  it."- --Co- 
maul O  Deen  said,  That  he  had  been  at 
Mr.  Fowke's  that  day,  and  that  Mr.  Fowke 
was  very  angry  with  him,  took  up  a  book  to 
beat  him,  and  bad  caused  him  by  force  to  seal 
an  arzee,  and  sign  a  furd :  1  askeil  Comaul  O 
Deen,  what  signature  he  had  put  upon  it ;  he 
answered,  In  some  I  put  *  russun  nndun,'  and 
some  '  dadam.'  Afterwards,  when  be  became 
bis  own  master,  he  made  a  disturbance  about 
it,  as  before  related :  he  told  Maha  Rajab  of  all 
this,  and  Maha  Rajah  said.  He  would  give  him 
back  the  psper.  This  is  all  that  Comaul  ODeen 
told  me. 

When  did  Comaul  O  Deen  say,  Maha  Ra- 
jah would  give  back  the  papers  P~Ou  the  mor- 
row-morning. 1  likewise  remember  asking 
Comaul  O  Deen,  whose  names  were  on  the 
furd?  And  be  told ^ me,  Mr.  Barwell,  Mr. 
Hastings,  Mr.  Vansittart,  Raja  Rajebullub, 
Cantoo  Baboa.    So  much  1  remember. 

You  say  that  Comaul  O  Deen  desired  you 
to  acquaint  Mr.  Barwell  what  had  passed.  Did 
you  P-*I  told  Mr.  Vansittart  that  day. 

Did  you  ever  acquaint  Mr.  Barwell  P— There 

were  but  4  gurries  of  the  day  remaining:   I 

acquainted  Mr.  Barwell  of  something ;  but  he 

,  does  not  know  the  language  ;  I  told  him  but 

little. 

You  speak  of  an  arzee  presented  by  Comaul 
O  Deen  to  Rada  Chum  against  Gunga  Govin 
Sing :  do  you  know  any  thing  of  the  dispute  P 
-—1  heard  of  it  when  I  returned  to  Calcutta. 

Was  this  dispute  settled  by  your  means?— 
Yes,  it  was ;  they  both  agreed. 
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Did  Comaul  O  Deeo  •cqpaint  joq  with  aov 
quarrel  he  bad  with  Mr.  Fowke  in  the  oioatb 
ot' Poos  r*-He  did. 

State  what  you  koow  mpectiiig  it — Co- 
maul  O  Deen  told  me  thtst  that  Bamaaiy 
Ohoee  had  lodgvd  a  oompUiot  aKaioil  him  oo 
•QOouDt  of  the  tecka  oollaries  to  the  general : 
the  general  had  referred  it  to  Mr.  Fowke :  that 
Baroaasv  Ghose  and  he  had  cooveraed  op  the 
subject  before  Mr.  Fowke ;  whatever  queationa 
Mr.  Fowke  asked  him,  he  aoswered :  that  Bar- 
nassv  Ghose  bad  told  Mr.  Fowke  that  be  got 
the  ousincss  by  giving  many  bribes ;  and  Mr. 
Fowke  aaid  to  bim>  Tell  me  what  you  have 
given  to  the  different  people :  Comaul  O  Deen 
answered,  That  be  had  not  given  any  thing  to 
any  body.  Comaul  O  Deen  osme  to  me  ano- 
ther day,  and  said,  That  Mr.  Fowke  had  called 
on  him  thai  day,  and  told  him,  to  tell  truly 
what  he  had  nven  to  the  gentlemen,  and  what 
to  the  mutsuddiea ;  if  he  £d  not,  it  would  not 
b^  well  for  him,  and  he  should  be  punished.  So 
muoh  I  remember. 

You  say,  the  dispute  between  C.  O  Deen 
ahd  G.  G.  Sing  was  settled  by  yon :  how  mueh 
did  yon  settle  to  be  paid  on  balancing  the  ac- 
couQta?--!  ordered  10,000  rupees. 

How  mncli  was  demanded  by  Comaul  O 
Deen  7—96,000  rupees* 

Af\er  having  ordered  10,000  rupees,  how 
was  the.  remainder  settled  ?-- Comaul  O  Deea 
made  a  daim  of  86,000  rupees :  G.  G.  Sing 
said.  That  amount  was  due  from  C.  O  Deen, 
on  account  ef  revenues;  and  that  C.  O  Deen 
had  no  claim  upon  him:  I  told  C.  O  Deen 
what  claims  were  made  on  each  other :  G.  O 
Deen  said,  he  should  be  mined ;  many  de- 
mands were  making  on  him  on  account  of 
tecka  collaries;  if  he  coukl  get  10,000- ru* 
pees,  his  character  would  be  safe :  I  then  said 
to  G.  G.  Sing,  You  are  two  friends  s  this  is  a 
bad  time  to  breed  quarrels :  a  man  of  reputa- 
tion will  now-a-days  rather  suffer  a  small  loss 
than  enter  into  quarrels ;  it  is  become  neces- 
sary to  pay  Comaul  O  Deen  10,000  rupees: 
Gunga  Govin  Sing  said,  It  is  very  well,  the 
10,000  rupees  shalTbe  paid  him,  and  the  16,000 
rupees  ^ball  be  carried  to  account  of  revenues: 
do  you  tell  him  that  I  will  give  him  10,000  ru- 
pees :  I  then  told  Comanl  O  Deen ;  and  he 
agieed. 

Do  ^on  know  whether  the  10,000  rupees 
were  paid,  or  not?— Yes ;  I  paid  them. 

Do  you  know  if  the  16t000  rupees  were  car- 
ried to  account  of  the  revenues?— I  did  not 
see  the  books :  if  they  were  not  earned  to  ac- 
count of  revenues,  why  should  C.  O  Deea  be 
sileot? 

How  long  have  you  known  Conaul  O 
Deen? — I  have  known  him  90  years;  he  is 
my  friend  ;  and  I  believe  him  to  be  an  honest 
man*  and  to  be  trusted  upon  oath:  ilaMussnl- 
nnan  takes  an  oath,  he  moat  be  Mieicd :  if  be 
awears  fiUsely*  he  must  be  ruined  here  and 
hereafter,  and  willcertaioly  go  to  heTL 

.Do  you  believe  that  Cemaal  O  Deen  weald 
awear  ten  tiroes  to  a  fiOsity  f  •«^Ne»    I  bcJicve 


in  my  ofra  miad,  that  a  Muasnlamn  who  ua- 
derstands  the  Koran  will  not  take  a  fslie  ottfa. 

Did  you  ever  hear  ef  a  Mussulman  taking  a 
false  oath  ?— I  say,  that  a  Mowuknsa  vbo  ii 
acquainted  with  the  Keraa  will  net;  odMn 
may. 

Do  you  tbiak  that  Comanl  O  Deen  will  i^i. 
awear  falsely,  merely  from  his  knowledge  9f 
the  Koran  ?— 1  suppose  he  will  not  op  ibst. 
account ;  but  he  is  my  friend,  and  I  know  bim 
to  be  an  honest  man :  1  believe  he  wooU  not 
speak  falaelv  in  common  oonversatien ;  1  aW 
ways  found  bim  to  speak  the  truth,  when  not 
on  oath.   . 

MooBSby  Sudder  0  Deen  cross-eiamined. 

Did  Comaul  O  Deea  tell  yea  tbst  Mr. 
Fowke  lifted  up  any  thing  basutaaabook?-^. 
No. 

Did  be  tall  yoa  any  thing  about  a  piUoa  ?— 
No. 

Why  did  yon  tell  Gungm  Govin  Sing  that  it 
was  necessary  to  give  Comanl  O  Dean  1<|000 
rupees  ?— Because  they  are  both  my  frimdi, 
and  I  wished  to  settle  the  dispute. 

Are  you  in  aay  employment?*-!  bavs  do 
settled  wages ;  but  1  Slav  about  Mr.  BarweU'i: 
Mr.  Graham  recommended  me  to  him  vbia 
he  went  away. 

What  ivBges  did  you  receive  from  Mr.  Grt- 
bam  ?-• •  When  at  Burdwaai,  Mr.  Graham  give 
100  rupees  per  month.  After  that,  IbadM 
aettled  wagea :  he  give  ma  what  he  plessed. 

How  long  did  you  stay  at  Bardwaa  ?«<-Aboiil 
three  years. 

How  long,  in  the  whole,  did  you  live  witk 
Mr.  Graham  ?— Eight  years. 


Sbcond  Dat« 
The  Gcvenwr  General  sworn. 

Did  you  ever  receive  from  Comaul  O  D^ 
the  sum  of  15,000  rofMea,  directly  m  wdka^ 
ly  ? — I  never  did  receive  that  sumi  or  a  pre* 
miae  of  it,  nor  aay  other  suai|  diieelly  ar  in- 
directly. 1  do  not  believe  I  ever  saw  Comni^ 
O  Deea  till  he  came  to  make  his 
he  might  have  atteaded  in  the  ceawe  or 
ness ;  but  I  did  not  recollect  hie  httB, 

Did  yon  ever  tell  Mr.  Fowka,  that  be  aigbl 
get  rid  of  hia  scraples,  if  he  meaat  to  be  aerfsif 
— Never,  in  the  smne  which  I  uodenland  Bb. 
Fowke  has  given  to  them.  I  knew  Mr.  Fowke 
tobeamanofgreatsingalanly:  Imigbthaie 
said,  I  cannot  serve  you  nnleaa  yoa  part  widi 
this  singularity.  I  might,  oat  ef  dslioscyr 
have  said.  You  mast  part  with  scraplei;  ^ 
that  I  ever  meaat  or  aaid  aay  thmg  wbidi 
could  imply  such  a  meaning,  tMt  he  most  pn^ 
with  his  wtegrity,  his  virtue,  er  his  hsnae^J 
most  solemnly  des^.  1  have  never  betta^ 
such  a  liceptieuenem  of  aentiment,  evea  isiq| 
most intioMle friends;  and  I  waa  nal oa ttnss 
of  eoafidsnsa  with  Mr.  Fea^a  at  thelioe  f 
whicbUiia  eoavenatiea  is  mkl  to  have  | 

Did  ye»iialpniaiiaa  thai  jMi 
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£r.  Fovrk«?— I  did;  and  1  serred  him.  I 
Iie?e  it  was  owing  to  ipy  not  having  ferve^ 
Jiim  to  tb^  extent  oT  bis  wishes,  even  to  the 
jpatiOjcatiop  of  bis  private  resentments,  that  be 
Aas  been  so  inveterate  in  bis  enmity  to  ro/B. 

9p  yoa  r.emerober  the  time  the  complaint 
was  made  to  you  by  Comaiil  ODeen  ?*— In  the 
month  of  December. 

What  was  the  complaint  ?.-Tbat  Bf  r.  Fow^ce 
iiad  been  very  urgent  with  biip  to  declare,  jtliat 
be  had  given  bribes  to  the  English  gentlemep, 
f nd  to  the  mutsoddies.  The  complaint  vf^s 
na^e  to  me  verbally.  I  desired  to  have  it  ip 
i^riting. 

,  What  more  passed  ?— I  h^ve  said,  that  I 
.desired  him  to  deliver  bis  complaint  in  writing. 
I  am  not  certain  whether  he  brought  it  to  me 
that  day  or  not:  it  was  short,  and  I  did  not 
think  it  sufficient  for  a  complaint.  I  told  him, 
•That,  if  he  wished  X  s^hould  take  public  notice 
of  what  he  complained,  his  paper  should  con- 
,tain  the  whole  of  his  injuries.  >Mr.  Vansittart 
vas  Ahere,  and  said  the  same  words,  or  tu  that 
^effect.  Comaul  6  Deen  took  toy  Moon&by ; 
they  sat  down,  and  drew  out  bis  complaint. 
'  B  e  laid  it  before  the  board. 

Did  Comaul  O  Deen  ever  make  any  other 
complaint  to  you?- -He  complained  to  me  in 
April  last.  Be  cfime  to  npe  one  moroiog  in 
.g^eat  figpiiy,  and  the  collar  of  his  jamma  was 
.torn :  he  complained  that  Mr.  Fowke  had  com- 
jielled  him  to  sii^n  an  arzee,  misrepreseotiag 
the  contents  of  the  former. 
^  Do  you  rem^'mber  any  particular  coi^versa^ 
,tlou  between  }^r.  Bam  ell  apd  Mr.  Fowke,  at  > 
*.tne  timeoftthe  examination  at  the  chief  jus- 
.ti<^'j?— <*8ome  words  of  heat  passed,  respect* 
log  the  furd.  Mr.  FowJce  addressed  Mr.  Bar* 
urell  with  much  vehemence  both  in  counte- 
nance and  expression ;  and  said,  **  Mr.  Bar- 
well,  will  you  declare  on  your  honour  and 
yo^r  oath,  that  you  never  received  the  45,000 
rupees?"  They  were  mentioned  so  pointed, 
that  I  believe  them  to  be  the  very  words :  J 
will  not  say  positively  they  are  the  exact  words. 
Mr.  Barwell  replied,  He  could  declare,  upon 
bia  honour  and  his  iMith,  that  he  never  bad. 
There  were  many  ,roore  words  passed. 

4re  you  acquainted  with  .Comaul  O  Deen? 
•.—I  know  him  only  from  circumstances  by 
ivhich  I  am  nearly  anected.  I  have  heard  no- 
|bin|[  particular  of  his  character.  The  cause 
of  bis  coming  to  Calcutta  was  to  answer  to  a 
complaint  made  by  sir  Edward  Hughes,  for 
.want  of  provisions  to  supply  his  ships  at  In- 
l^jla.  I  desired  the  chief  of  the  Commiitet  of 
Revenue  to  send  for  him :  I  do  not  know  whe- 
tber. he  appeared. 

Dki  you  say  these- words  to  Comaul  O 
JDeen,  "  They  are  three  gentlemen,  I  am  but 
two*'  ?-«I  do  not  recollect.  1  believe  1  did  not 
make  ose  of  these  words,  because  I  did  not 
Ibink  bis  complaint  a  mattor  cognisable  by  the 
j^ouncil. 

Were  ever  the  oonteata  of  the  ford  men- 
foiled  in  coancti,  or  apy  where  else,  that  they 
#ame  from  Mr.  FowlMir«^I  Mm^i  fom.no 
'  VOL.  XX, 


other  thap  Comaul  O  Qcen,  orfroqa  those  |. 
understood  he  had  spoke  to  of  it. 

Had  yoi^  ever  any  conversation  with  Coinai^ 

0  Deen  ?— 1  conversed  with  Comaul  O  Deea 
on  the  day  in  which  I  sent  him  to  the  Chief 
Justice.  On  the  close  of  the  examination,  the 
judges  delivered  it  as  their  opinion,  Tli^t  tjier^ 
were  grounds  for  a  prosecution.  He  was  aU 
lowed  till  the  Monday  to  declare  whether  h^ 
would  prosecute  or  not^  I  saw  Comaul  O  Deea 
on  tl^e  Saturday  and  Sunday:  on  Saturday  1 
examined  biro,  and  cross-  examined  h^ip,  an^ 
put  questions,  to  sifl  the  truth ;  and  wame4 
him  as  to  the  consequences  of  a  false  com-* 
plaint,  of  t^e  certainty  of  detection,  and  jytf 
effects;  which  I  told  him  would  be  ipfamy  Uf 
him,  and  injury  to  me.  He  persisted  ip  it  re.<* 
peatedly,  with  circonmtances  which,  tp  fny 
judgment,  convinced  me  there  weregroumls  fof 
a  prosecution.  I  had  the  precautipu  to  ask  ih^ 
Juilgfes,  I  think  the  Chief  Just'u^e,  Mr.  ^yih^h 
and  Mr.  Justice  Chambers,  Whether  I  puyht. 
with  propriety,  see  and  question  Coiyiaul  Q 
Deen  ?  To  w  bich  tfiey  replied,  Tb^t  Lmight^ 

1  accordingly  saw  Comaul  O  J>ee^  on  t^f 
Saturday  aud  Sunday. 

Did  you  interrogate  him  thos  from  anjr 
distrust  vou  had  of  his  character,  or  from  anjf 
doubt  of  bis  complaint?— Neither  fro^i  apjr 
distrust  VI  the  character  of  the  man,  or  cir« 
cumstances  in  the  story ;  hgt  from  this  priov 
ciple,  that  J  would  rather  have  submiued  to  tb# 
injury,  .if  I  bad  not  had  the  strongest  gro|ind« 
for  my  own  conviction.  ! 

Had  Mr.  Fowke.any  employment  i^^r  gp* 
vernmeot? — No. 

How  long  have  yqu  iknowo  Mr.  FowJi(e?«*r 
1  have  seen  him /N#ie  years.  •    i 

Did  you  kqow  him  on  the  coast?*^!  di(| 
not  know  hiip  on  the  coast.  I  do  not  know  hip 
character:  J  might  have  heaxd  of  biro;  t>u^ 
nothing  that  piade  a|»y  impression  upon  m/ 
paemory .    What  I  know  of  hyaa^  1  know  sii\Qf^ 

Did  yon  ever  know  him  guilty  of  any  dia» 
honest  or  dishonourable  act?— It  is  a  difficulft 
question.  I  will  not  pretond  to  say  that  t 
kpow  him  guil^  of  either:  unless  I  CQul|l 
4>rove  such  acts,  1  should  not  care  to  mentiofi 
.them  in  a  court  of  justice.  He  baa  had  dis- 
putes, and  those  disputes  have  been  referred  to 
me;  but  people, that  dispute,  are  apt  to  |ilacfi 
dishonest  motives  to  those  with  whom  they 
dispute.  I  always  considered  him  of  a  violent 
and  morose  temper;  and,  while  under  thi^t 
influence,  too  apt  to  insinuate  actions  in  whicli 
he  is  concerned  to  base  and  bad  motiree  ip 
others.  1  do  not  recollect  any.  dishonest  ore 
dishonourable  acts ;  but  bets  violent  to. Uie  last 
degree.  The  disputes  were  personal  quarrela^ 
I  believe  never  determmed.  I  acted  ay  a.4q&* 
diator,  never  as  a  judge. 

Mr.  Barweli  sworn. 

De  yoa  know  Moonsby  Sudder  O  Deealtn- 
I  do. 

Do  TOO  cemember  any  eonversation  that 
.passed  oetweeD  you  aiidliiiiL2««»Vea.  Hegaie 
4H' 
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m€  ifffbrmttioiiof  what  Comtol  O  Deen  told 
him  t  it  WW  at  the  time  that  Comaul  O  Deen 
made  nis  complaint  of  Tioleoee  by  Mr.  Fowke 
cod  Maha  Rajth  Nuodocomar,  which  1  uoder- 
itood  was  the  making  him  prefer  a  com- 
plaint, in  which  the  go?enior  general  and  my 
name  were  mentiooM,  thet  papers  had  been 
taken  from  him,  which  he  desired  to  be  return- 
ed, from  which  min  would  be  the  consequence 
of  their  being  deliTered  in  to  the  board.  I 
was,  at  the  period  of  time  Comani  O  Deen  first 
Went  to  complain,  at.  my  gardens.  Moonshy 
Sadder  O  Deen  did  not  mention  to  me  any 
■nms:  the  first  I  heard  of  it  was  when  I  at- 
tended the  judges,  on  a  summons.  The  manner 
in  which  the  complaint  was  mentioned  was 
general. 

Do  voo  remember  what  passed  between  you 
ind  Mr.  Fowke,  at  the  examination,  before 
the  judges  f— As  soon  as  Mr.  Fowke  made 
bis  appearance  before  the  judges,  he  declaimed 
a  good  deal  on  the  goodness  of  his  character, 
longestablisbed;  that,  on  the  charge  of  such 
a  man  as  Comaul  O  Deen,  who,  he  said,  was 
the  scum  of  the  earth,  add  deserved  no  credit, 
his  character  shonld  stand  superior.  In  the 
course  of  this  declamation,  there  were  many 
contradictions.  I  was  of  opinion  at  that  time, 
and  am  at  present,  Mr.  Fowke  professed  much 
eandoor.  In  proof  of  this  candour,  I  saw  two 
papOrs  pit>duced,  which  had  been  delivered  in 
as  the  voluntary  act  of  a  man  who  had  posi- 
tively declared  they  were  the  papers  he  asked 
back ;  that  they  were  Alse,  and  must  not  be 
delivered  in  to  the  governor  general  and  coun- 
cil. In  the  course  of  the  declamation,  Mr. 
Fowke  further  said.  That  he  prided  himself  in 
the  conduct  he  had  taken  up ;  and  that  it 
•boiild  be  his  part  Jo  bring  every  villain,  rogue, 
•r  rascal,  or  words  to  that  effect,  to  justice.  I 
did  not  expect  that  he  would  take  upon  him, 
before  the  tribunal  of  the  justices,  to  judge  of 
the  conduct  of  myself.  He  applied  directly 
to  me,  and  said,  *'  Sir,  can,  you,  upon  your 
honour  and  your  oath,  declare  that  you  never 
received  46,000  rupees  from  Comaul  O  Deen  ?" 
I  WIS  so  much  hurt  by  this,  and  confess  a  little 
iiritated,  that  I  interrupted  Mr.  Fowke,  and  de- 
nied the  receipt  of  the  money  an  the  solemn 
manner  be.  had  called  upon  me.  There  was 
nore  altercstion  between  us ;  bot  he,  at  last, 
•eemed  satisfied  with  my  reply :  he  expressed 
himself  to  that  effsct.  This  extraordinary  call, 
ct  the  period  it  was  applied,  had  such  an  effect 
vpon  my  mind,  that  I  deebred  publicly  and  po- 
sitively, before  many  other  gentlemen  con- 
cerned, that  1  would  prosecute  Mr.  Fowke. 
On  this,  sonfe  remark  was  made  on  the  vin- 
dictiveuess  of  the  assurance,  and  the  existence 
cf  such  a  paper  aa  the  furd  absolutely  disclaim- 
ed. As  1  was  only  offended  at  the  question 
which  had  been  put  to  me,  and  which  seemed 
to  confirm  the  evidence  of  Comaul  O  Deen  in 
CO  strong  a  manner,  I  was  rendered  wavering 
by  the  assurance  of  Mr.  Fowke,  imagining 
there  might  possibly  be  some  mistake,  and  it 
Mighibc  a  mam  artfully  w«vc*iB  by  a  fatock 


man  to  engage  in  his  cause :  I  tberelbit  pro* 
fessed,  at  the  close  of  the  evening,  that  I  would 
weigh  all  these  circumstances  in  mv  mind; 
that  a  public  assurance  from  Mr.  Fowke  might 
satisfy  me ;  and  it  was  not  my  intention  to  htrs 
prosecuted  that  gentleman.  I  neither  asked 
nail,  nor  was  bound  over  to  prosecute,  fiat, 
considering  all  circumstances,  considering  ihtt 
Mr.  Fowke  was  under  prosecution,  it  might 
possibly  be  imputed  to  other  motives,  if  I  di$ 
not  give  him  an  opportunity  of  acouittiog  him- 
self to  the  public :  influenced  by  these  reaioDf, 
I  directed  my  counsel  to  prosecute,  and  left  the 
proof  to  the  evidence  there  miirht  be  produced 
before  the  court.  Yet,  though  I  have  dooe 
this,  I  cannot  end  without  remarkiiig,  that  it  ii 
not  consistent  with  the  good  of  society,  or  tbi 
profession  of  candour  and  attention  to  the  wel- 
fare of  the  community,  that  a  private  gentle- 
man, not  possessed  of  any  public  trust,  sboald 
declare  that  he  has,  and  proposes  to  bold,  ib 
office  for  the  investigating  and  redressing  of 
grievances ;  and,  whatever  may  be  the  deter- 
mination of  the  jury  touching  the  innocence  of 
Mr.  Fowke  respecUng  the  furd,  I  flatter  myielfi 
some  effectual  means  will  be  taken  by  them,  to 
put  a  stop  to  all  offices  of  inquisition  bot  what 
the  law  authorizes. 

Did  you,  or  did  you  not,  ever  receive  tbc 
45,000  rupees,  or  any  part  of  it?— 1  did  odt 
receive  the  money,  or  any  part  of  it;  nor  eier 
benefited  by  any  donation  from  Comsol  0 
Deen. 

Do  you  recollect  any  thing  that  passed,  re* 
spectin«r  a  book  which  Mr.  Fowke  lifted  up  ^ 
strike  Comaul  O  Deen?— What  1  recollect  of 
the  evidence  given  on  the  first  dsy  before  tbf 
judges,  and  of  Mr.  Fowke's  speech :  it  wasde* 
dared  pn  the  complainant's  side.  That  for  re- 
fusing to  suthenticate  the  furd  properly,  to  tbs 
best  of  my  recollection,  Mr.  Fowke  spurned 
him,  and  lifUd  up  this  book,  putting  himself  in 
a  posture  to  strike  Comaul  O  Ueen.  Mr.  Fowke, 
on  the  other  side,  said.  The  man  wss  wfaioiDf 
and  troublesome ;  that  he  made  some  repre- 
sentations about  the  papers  which  had  been  d^ 
livered  in  to  the  governor  and  council ;  and  Mr. 
Fowke,  not  being  aatisfied  with  his  represeoti- 
tions,  retained  the  papers,  and  ordered  bim  ts 

50  about  his  business;  that  Comaul  O  D«a 
id  this  in  great  distress ;  and  soon  afier,  u  I 
understood,  returned  with  Mr.  Francis  Fo»ke, 
to  gain  a  respite  of  a  day  or  two  for.the  deltrei^ 
of  the  papers.  The  disturbance  tbst  arose  m 
the  street,  I  believe,  is  publicly  known  to  ereiy 
inhabitant  in  the  town :  it  was,  of  consequence, 
a  declared  one  of  the  apprehension  the  nw 
was  in  for  the  delivery  or  those  papers ;  wbico 
however  were,  in  despite,  delivered  in  to  the 
public  board  :  as  to  0tte»  it  seems  of  a  natnit 
that  1  think  might  be  in  some  degree  admitted; 
that  his  character  bad  been  scandalised  by  this 
man,  and  this  he  thought  a  propjer  mode  to  re- 
store it.  Your  lordship  and  the  jury  will  j«df 
how  justifiable  these  means  were,  in  mikiag^ 
that  the  free-will  of  a  am,  whieb  iMfontiTC? 
dcdittdiwaa  against  it^ 
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What  do  yoo  aoderttand  to  be  the  oente  of 
Mr.  Powke'e  iifting  ap  the  book  P— 1  uoder- 
itood  Mr.  Fowke'i  reaeon  for  lifting  up  the 
book  waa  to  i^t  rid  of  a  man  that  waa  troabie- 
•poie.  Mr.  Fowkc  did  oonfeaa,  that  Mr.  Fran- 
da  Fowke  aiied  him  for  a  respite  from  preseot- 
ihiffthe  papera. 

Did  you  e?er  hear  of  the  ford  from  any  other 
person  beaidea  Comaul  O  Deen  P— I  never  heard 
G^tbe  ford  hot  from  Comaul  O  Deen  and  such 
as  he  had  told  it  to.  The  strong  presumption 
1  had  at  first  to  believe  the  eziatence  of  the  ford 
was  from  the  oofstiop  put  to  me  by  Mr.  Fowke, 
and  his  public  declaration  resoecting  the  powers 
be  proposed  to  execute  in  the  iuTeatigation  of 
complaints.' 

Q.  by  the  Jury.  Did  Mr.  Fowke  deny  the 
existence  of  the  furd  before  he  put  the  que^on 
to  you,  and  before  you  declareo,  you  could  not 
prosecute  him,  or  after  ?— J.  1  do  nut  recollect 

Sat  Mr.  Fowke  before  denied  the  existence  of 
e  ftird ;  on  my  reply  in  asseveration,  he  said, 
He  waa  satisfied;  it  waa  at  or  after  the  iime  I 
aaid  1  would  prosecute  him  s  it  waa  not  denied 
before  the  queation  was  asked  me ;  that  waa  in 
the  morning,  the  other  in  the  afternoon, 

Mr.  EUioi  sworn. 

_  Do  yon  remember  any  particular  conversa- 
tion between  Mr.  Barwell  and  Fonke  at  the 
chief  justice's  ?-  -  Yes ;  M  r.  fiar  well  speakinj; 
to  Mr.  Fowke  respecting  his  cbnclucl  in  this 
affair :  Mr.  Fowke  asked  him,  wiih  a  degree 
of  passion,  If  he  could  give  him  his  honour 
and  his  oath,  that  he  had  not  received  the 
45,000  ru|>eesf  Mr.  Barwell  answered,  That 
he  could  give  him  his  honour  and  oath,  he  had 
not :  on  which  ^r,  Fowke  then  said.  He  must 
acquit  him ;  as  he  alwaya  himself  took  that 
method  of  wiping  away  accusations  brought 
against  bim  ;  and  he  thought  that  ewery  gen- 
tleman should  do  the  same. 

Do  you  remember  any  thing  particular  that 
passed  respecting  Mr.  Fowke's  lifting  up  a  book 
to  strike  Comaul  O  Deen  ?-- Some  questions 
being  pint  to  Comaul  O  Deen  by  oue  of  the 
judges,  1  do  not  recollect  which,  with  a  view 
to  ascertain  the  fact  of  Mr,  Fowke'a  having 
lifted  up  a  great  book ;  Mr.  Fowke  said.  He 
would  save  them  that  trouble,  by  inforroing 
ihem,  that  the  book  he  lifted  up  was  a  volume 
of  ChurchilPs  Voyages ;  that  he  did  it  becauae 
Comaul  O  Deen  was  troublesome,  took  hold  of 
his  legSy  sud  demanded  back  the  arzee  which 
he  had  befai«  giyeo. 

"KufiemamoM  awora. 

Were  yoo  ever  with  Comaul  O  Deen  at  Mr. 
Fowke*a  house?— I  was. 

Did  you  ever  write  an  arzee  by  the  direction 
of  Maha  Rajah  ?--\e8. 

Relate  the  circumatancea.— One  day  Comaul 

SDeen  took  me  to  Maha  Rajah's  house :    he 
ent  and  aat  down  with  Maha  Rajah ;  I  ataid 
^ilboat ;  about  two  or  thcee  guniea  ailcrwards 


he  called  me ;  when  I  went  in,  Maha  Rajah, 
deaired  me  to  sit  near  him ;  be  gave  me  a  piee« 
of  paper,  and  bid  roe  write  out  a  ibul  draught 
of  an  arsee;  I  took  the  paper,  and  liegan  to 
write  out  a  draught :  when  1  had  wrote  out  tlw 
fair  draught,  I  gave  it  to  Maha  Rajah ;  Maha 
Rajah  gave  it  to  Doman  Sing,  and  bid  him 
write  it  over  again ; .  I  did  not  know  his  naine 
then :  Doman  Sihg  wrote  it,  and  ^ave  it  to 
Maha  Rajah;  Maha  Rajah  thenamd  to  me,. 
Do  yoo  write  a  fair  copy  of  it:  Comaal  O 
Deen,  addreasing  the  Maha  Rajah,  said.  Thai 
he  had  a  pain  in  his  belly,  and  desired  to  go 
home ;  that  he  left  me  to  write  whatever  the 
Maha  Rajah  might  order,  and  bad  me  stay,, 
saying,  Do  yoo,  iiaving  wrote  the  fair  copy  of 
the  draught,  follow  me:  he  then  went  away  i 
1  staid  there  one  half  par  of  the  night ;  when  I 
had  wrote  a  fair  copy  of  the  arzee,  1  gave  it  to  - 
Maha  Rajah :  Maha  Raiah  read  it ;  and  when 
he  had  ao  done,  he  said  it  was  well,  and  bid, 
Yar  Mahomed  go  with  me  to  Comaul  O  Deen : 
Yar  Mahomed  and  I  came  away  from  Maha 
Rajah'a  together,  and  went  to  Comaul  O 
Deen's;  Yar  Mahomed  aat  near  Comaul  O 
Deen,  and  said,  Maha  R^jah  had  aent  him;^ 
do  you  put  your  aeal  to  this  arzee :  Comaul  O 
Deen  then  took  the  arzee,  and  read  it;  and 
aaid.  There  was  no  agreement  between  thc^ 
Maha  Raiah  and  him,  that  he  should  aeal  it  s 
he  said.  He  never  would  seal  it ;  that  he  cauaed 
it  to  be  written  only  for  the  Maha  Rajah's  plea- 
aure  ;  and  if  hereafter  he  should  be  called  upon^ 
he  could  not  prove  it :  ComanI  O  Deen  aaid. 
How  can  I  seal  it?  Yar  Mahomed  then  aaid^ 
You  may  do  aa  you  please ;  if  >ou  won^t 
aeal  it.  Til  go  away :  Comaul  O  Deeu  then 
gave  Yar  Mahomed  hia  hooka  to  smoke ;  he 
aoon  al\er  went  away  4  and  when  he  had  got 
on  the  atair-caae,  I  alao  went  away :    Comaul 

0  Deen,  when  Yar  Mahomed  was  going  away^ 
askeil  me.  What  do  you  think  would  have  been 
the  conseouence  had  1  put  my  seal  as  Maha 
R^ah  desired  :  1  answered.  It  would  be  very  . 
bad ;  whatever  yon  do,  look  to  the  cods»* 
quenosa. 

Were  you  at  Mr.  Fowke*a  with  Comaul  O 
Depn,  the  day  the  disputes  happened  ?-^l  waa« 

Relate  them. — Comaul  O  Deen  went  up 
atairs ;  I  titaid  below  ;  about  two  or  three  gur- 
riea  after,  at  firat  Mr.  Fowke,  then  Maha  Ra* 
jail,  and  after  Comaul  O  Deen,  came  down; 
Mr.  Fowke  had  g«)t  into  his  palanquin,  Maha 
Rajah  waa  getting  in,  when  Comaul  O  Deen 
went  up  to  him,  and  said.  Get  oiie  back  thoae 
false  papers  of  barramutta,  that  you  and  Mr. 
Fowke  nave  caused  me  to  write  against  the 
gentlemen;  1  cannot  by  any  means  prove 
them  ;  this  will  be  very  oad  both  for  you  and 
me ;  but  more  ao  for  me,  both  my  honour  and 
fortune  will  be  affected ;  for  Ood'a  sake,  got 
me  them  again  ;  and  begged  by  the  Dgoy  of 
the  Company  and  the  oounril  for  them  again : 

1  saw  this ;  when  Maha  Hajah  gave  him  no 
answer,  he  then  cried  out  airain  Duoy,  and  air 
tempted  to  get  into  his  palanquin :  Yar  Mahov 
med  and  Nettoo  Stog  asM  bim»  Whtf^  h» 
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t^atf^in^?  be  dheti^ig^fd  himself,  and  got 
into  hm  palanquin :  when  he  Had  got  odt  of  the 
lane  wMcb  leads  frdno  Mr.  Fowke's  house  oo' 
to  the  j^at  road,  a  hirGarrah  came  up  to  him, 
and  said.  Where  are  yoa  going  P  you  must 
turn  back ;  Mr.  t'owke  and  Maha  Rajah  call 
you :  having  disengaged  himself  from  the  hir- 
carrah,  he  went  to  the  governor's :  1  staid  be- 
low ;  Comaol  O  Deeo  went  up  to  acquaint 
him. 

Whose  servants  were  Yar  Mahomed  and 
Kettoo  Sing? — I  DOW  hear  they  are  Maha 
Hsjah's. 

Did  you  know  whose  hircarrab  it  was  that 
came  up  to  G.  O  Deen  ?— I  did  not  know  then ; 
1  since  bear  he  wto  Maha  Rajah'i. 

Huuein  Alii  swoni. 

*  Whose  servant  are  you  ?— Comaul  O  Deen's. 

What  is  your  employment?— I  am  his  con- 
floroa ;  alt  the  expeuces  of  his  house  and  bis 
wardrobes  are  under  my  charge. 

Have  you  the  costooy  of  his  seal  ? — Yes. 

Can  it  be  used  without  ydor  knowledge  ? — 
Wheo  he  goes  to  Durbar,  he  takes  the  small 
ieal  upon  his  finger ;  when  it  is  io  my  pos- 
fleseioii,  he  'cannot  use  it  without  my  privity  ; 
If  is'dlWkys  in  my  possession  but  wbeo  he  goes 
6ttt. 

Is  that  (the  arz^  being  shewn)  the  hopres- 
tioD  of  the  seal  which  Comaul  O  Deen  used  to 
^rear  on  his  finger? — It  is. 

Do  you  know  Yar  Mahomed  ? — ^Yes. 
^      Whose  servant   is   he  ? — I   hear,    Maha 
lUiah*s. 

Did  you  ev^r  see  him  at  Comaul  O  Deen's 
Bouse  ?^YeB ;  that  night  be  brought  the  paper 
iO'seal. 

'  Give  an  account  what  passed.— As  he  and 
JLewdernawaz  were  going  op  stairs,  Kewder- 
nawa^  said  to  nie,  Bring  the  siaa  dwuit  and  the 
box,  in  which  the  seal  is,  ptfrhaps  there  will  be  a 

Ssper  to  be  sealed.    I  went  and  got  the  siua 
fi-oit,  and  the  box  with  the  seitl,  and  gave  them 
fo  Huttoo,'  and  told  him  (o  suiid  with  them  on 

£e  stair-case ;  Huttoo.  is  Comaul  O  Deen's 
ok :  I  then  went  to  where  C  0  Deen  was 
.  sitting,  and  walked  up  and  down  the  veranda. 
I  did  not  bear  what  conversation  passed  between 
Comaul  O  D^en  ahd  Yar  Mahomed.  C.  O 
Deen  gave  him  his  hooka  to  smoke,  and  when 
be  ban  done,' be  went  away ;  1  folio wfd :  Hut- 
Coo,  then  said  to  me.  Do  you  want  the  siua  dwoit 
4n(i  the  sfal :  I  said,  the  business  for  which  it 
ivas  M anted  perhaps  will  not  be  done:  I  took 
the  siua  dwoit  and  the  box  away,  and  put  them 
in  their  proper  place,  in  the  josha  conoab ;  1 
(hen  went  to  my  own  apartment. 

Do  you  know  Mr^  Fowke?-<.-Yes. 

Were  you  ever  with  Comaul  O  Deen  at  Mr 
Fowke*8  house?-*!  was,  atK>ut  two  or  three 
days  afler  this. 

State  what  passed.— What  passed  out  of  doors 
I  know  :  M' .  Fowke  first  rame out,  then  Maha 
Rajah,  and  tlien.Cooiaul  O  Deen  :  Comaul  0 

Seed  Maid  to  Maha  Kaiah,The  false  barramiit, 
bidb  jfoa  htri  cauiedme  to  write  against  the 


gentlemen,  I  ^noi  provv :  Ui«  wiR  be  very 
bad  for  me ;  c^ive  me  the  papers  back :  wbe- 
th^  Maba  Rajah  gav^  httti  afa^  abs#er  or  do^ 
I  did  not  bear :  Comaul  O  Deen  then  tore  the 
collar  of  his  jammah,  and  began  to  cry  oot, 
Duoy  upon  the  king,  the  company,  and  lb€ 
court  *  be  went  to  get  into  his  palanqoio,  bot 
Yar  Mahomed  and  Hetto  Sing  laid  bold  of  bii 
hands :  he  disengaged  himself  from  them,  and, 
crying  out  Duoy,  got  into  bis  italanouia,  tud 
went  away :  when  the  palanouin  bad  got  oot 
of  the  lane  npon  the  great  road,  there  were  two 
hircarrahs,  one  laid  bold  of  the  palaoqain  b^ 
fore,  and  the  other  was  behind :  I  wu  at  that 
time  at  a  distance,  and  did  not  hear  what  passed 
between  them:  the  palanquin  went  on,  and  I 
went  on  towards  the  Ltlla  catcberry. 

Comaul  0  Dfien  again  called. 

At  the  time  Mr.  Fowke  lifted  Up  tbe  book, 
and  fell  in  a' passion  with  you,  what  was  tha 
occasion  of  it  r— When  he  asked  me  to  seat  the 
araee,  1  said,  this  is  not  an  arzee,  this  is  a  jaboh 
sawaul. 

Did  Mr.  Fowke  tay  any  thing  to  yoo  tbit 
day  about  bribes  ? — Not  that  day :  we  toot  oot 
the  furd,  bot  said  nothing  about  bribes  before  ha 
flew  in  a  passion,  after  1  sealed  the  arzee,aDd 
was  down  on  the  ground,    . 

Did  Mr.  Fowke  ever  direct  von  to  write  any 
thing  particular  upon  the  faro  ?«--Be  did  dot 
tell  me  what  particular  words  to  write:  I  wroti 

*  Kussan  needum*  and  *  Dadum'.* 

Km^et  sworn. 

Did  yon  see  any  disturbance,  some  time agOi 
about  Comaul  0  Deeh*9  palanquin  in  tbe  roadf 
— Yfcs. 

What  did  you  see?-— I  wal  going  on  Iht 
road  near  the  Bitah  'Connah  of  Rajab  Raje* 
btiliub :  I  saw  Com&ul  O  Deen  in  his  palaoquio 
with  the  collar  of  his  jammah  torn  ;  a  hircarrah 
from  behind  ciilled  out,  Comaul  O  Deeo,  stop 
your  paUnquiu.  C.  O  Deen  did  not  mindbim, 
and  went  on.  The  hir<*arrah  ran  up,  got  bold 
of  his  palanquin,  nulled  it,  and  said.  Where 
are  you  going  ?  Maha  Rajnb  calls  yoa,  aod 
Sauir  calls  you.  The  palanquin  stopped,  aod 
Comaul  O  Deen  calted  out,  Duoy  u|>od  tht 
king,  the  company,  tbe  audalet,  and  tbe  go- 
vernor ;  and  said,  Ttiey  have  caused  me  by 
force  to  write  out  a  pap^r,  and  now  have  sent  a 
hircarrab,  and  are  makiog.diapute?:  baling 
tlisengaged  from  tbe  hircarrah,  be  weat  oo. 
This  is  all  1  saw. 

Mushurtr  Mahomed  aworo* 

•  Do  you  know  Comaul  O  Deen?— Yes, 
Do  you  know  Mr.  Fowke?— Yes. 

Do  you  know  bi^  bou^e  ?— -Yet, 

Did  you  n^versee  Comaul  O  Deen  there  f— 
One  day  (  saw  bim  there. 

How  long  since  ?- -It  may  be  two,  two 
quarters,  or  two  half  months  ago. 

Relate  what  parted  when  you  aaw  CodMOl 
O  Deen  come  oUt  of  Mr.  n»wka*s  h«wf:': 
BIr.  Fowke  cams  but  fiM,  (henlbhali^ 
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attd  Cooianl  tP  Dm*.  C^eiAaal  O  Deto  Mid 
to  Mftha  Rajah,  Gite  me  back  again  the  falie 
|>apen  which  you  have  caused  ttie  by  force  to 
write:  I  ba#e  ^ireo  no  one  ali^  money  ;  gite 
me  back  (he  papert :  he  then  called  eut,  Dutiy 
upon  the  kiog^  the  oouocil,  and  the  company, 
and  tore  the  collar  ofhia  jaoDlitah :  be  got  into 
bia  palanquin ;  and  when  he  had  got  npoo  the 
great  road,  a  hircarrab,  or  hircarrahs,  ran  on, 
abd  laid  hM  of  hia  palanquin,  and  aaid,  Maha 
Rajah  calls  you,  attd  Mr.  Powke  calls  you, 
turnback.  They  tlbpoted  fDr  some  time;  Co- 
idaul  ODeeo  then  went  away  to  the  governor; 
and  I  came  by  the  council- bouse  to  my  own 
bbnse* 


A.D.  ins. 


imo 


Crosi-  Examinatum. 

Whose  serFsnt  are  you  T — I  am  th^  senrant 
of  TyzutlA  l^alem,  his  vakeel. 

Hbw  came  you  to  go  lo  Mr.  Fowke'^  bouse  t 
'—There  is  a  durbar  there ;  every  body  goes 
there. 

Did  any  body  order  yoti  to  go  there  f — My 
particular  business  was,  to  go  there  to  see  if 
any  complaints  wem  lodged  against  my  master. 

Were  yon  up  suirs?— No;  I  was  at  the 
outer  gate. 

Did  you  not  usually  go  up  stairs  to  tlie  dur* 
barf-— If  I  had  beard  of  any  complaints,  1 
ifhoold  have  goue  up  :  I  had  heard  there  was  to 
be  a  complaint  made  affaiost  my  master  by  one 
Permspy,  and  I  went  tnere ;  but  upon  enquiry, 
I  found  that  the  complaint  was  not  there ;  I 
thfMbre  went  away  ;  when  I  had  business,  I 
used  to  go  upstairs;  when  I  only  wanted  to 
make  an  enquiry,  1  staid  below. 

Colonel  Thornton  sworn. 


Did  you  ef  er  tirit  him  in  company  Mora  P 
—No. 


Were  you  formerly  acquainted  with  Maba 
Ikajah  Nnndocoinar  ?— I  have  seen  him. 

Were  you  one  of  bis  bail  ? — I  was. 

Were  you  one  of  those  gentlemen  who 
ibrmed  the  processional  visit  to  Maha  Rajah 
Nundocumar?— 1  visited  him  ;  I  went  in  my 
chaise,  but  not  in  procession. 

Who  went  with  you  ?— General  Clavering, 
colonel  Monson,  Mr.  Powke,  Mr.  Addison; 
and  1  believe  captain  Webber,  hot  I  do  not 
perfectly  remember. 

Do  you  r(>member  the  day  on  ifhich  this 
▼isit  was  paid  ?~I  do  not  recollect ;  1  thiuk  it 
was  the  day  after,  or  two  days  after,  the  exami- 
nation t)efore  the  judges. 

Was  the  vinit  made  before  you  gave  bail,  or 
after  ? — I  cannot  recollect. 

At  the  time  of  the  visit,  was  yoil  acquaint^  , 
with  the  examination  ?— Yes. 

Upon  what  occasion  was  this  visit  made?— I 
lionfess  that  1  thought  the  accusation  against 
Maha  Bftjah  uiija»t,  and  that  he  was  very 
much  injured,  from  what  Mr.  Fowke  told  me ; 
therefore  1  paid  him  a  visii. 

Do  you  visit  every  man  you  think  unjustly 
accused  P— No. 

Did  you  ever  visit  Maha  Rajah  Nundocotoar 
before  f—Yts;  and  have  received  fisita  from 
Jiltt. 


Do  yon  thhik  tint  bis  being  kwked  npon  a« 
an  injured  man,  was  the  general  reason  for  the 
visit ?--«l  do  not  know;  I  only  answer  tor 
myself. 

Were  you  present  at  the  examination  at  the 
Chief  J  ustice's  P-*l  was  some  part  of  the  time ; 
I  went  upon  what  1  heard  from  othera,  not  be- 
lieving the  existence  of  the  paper. 

Were  any  of  the  other  gentlemen  present f 
'^-Captain  Webber  was  present  at  times ;  none 
of  the  other  gentlemen  who  were  on  the  visit 
there. 

Did  yon  ever  hear  the  gentlemen  at  any 
time  declare  their  reason  for  making  this  visit  r 
—No,  never. 

What  pasaed  between  Nnndocomar  and  tb« 
gentlemen  during  the  visit  f— Nothing  Ibutsa- 
uuna  and  the  common  ceremonies. 

CroU'Examination. 

How  long  have  you  known  Mr.  Fowke  P— I 
have  known  him  14  or  15  yeans,  tbrs«  of  which 
he  has  been  in  India ;  my  acquaintance  with 
him  preceded  his  coming  out. 

Do  you  believe  him  to  be  an  honest  man  ?— 
I  do,  from  my  soul,  believe  him  to  be  an  ho- 
nest man,  of  strict  honour,  and  1  think  inca« 
pable  of  telling  a  lie  on  anjr  occasion  ;  I  never 
heard  any  thing  against  him,  but  a  great  deal 
to  his  honour. 

Fer  Ctmrt,  Did  yon  never  hear,  befor«>  of 
afler  the  visit,  any  reason  given  by  general  Cla* 
veribg  ? — I  did  not. 

Did  you  eVer  hear  that  general  Clavering 

Ekid  any  other  visit,  before  or  since,  to  Mab^ 
ajah  Nnndocomar.-- 1  think  not;   I  do  no| 
know. 


Capt.  Jama  Webber  sworn. 

Are  you  acquainted  with  Blaha  Rajab  Nun* 
docomar?  -1  am. 

How  long  have  you  been  acquainted  P— Since 
my  arrival. 

Were  you  bail  for  him  p— 1  was. 

Did  you  ever  visit  him  P — But  once ;  about 
three  montlin  a^o,  as  the  general's  aid  de  camp, 
and  attended  him,  as  my  doty. 

Who  were  of  the  party? — ^The  general,  col. 
Monson,  Mr.  Francis,  colonel  Thornton,  Mr. 
Fowke,  Mr.  Addison,  and  myself.  The  general 
called  on  me  at  my  house,  ib  his  carriage  :  it 
was  but  an  hour  or  two  before  that  1  was  given 
to  understand  the  general  meant  to  pay  the 
viait 

Did  you  ever  hear  the  general,  before  w 
since,  give  any  reason  for  making  the  visit?— X 
do  not  recollect  that  I  ever  did. 

Do  you  remember  the  day  on  which  thia 
viMt  was  paidP— -I  can't  recollect  whether  it 
was  the  day  after  the  examination,  or  whether 
it  was  before  or  after  1  gave  bail.  J  think  I 
recollect  it  was  after  the  firat  examination. 

Do  you  recollect  what  passed  at  the  visit ?^« 
No.  I  believe  Mr.  Fowke  might  iutei;prel4lik 
^mmon  eomplimeBts. 
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.  Did  voii  not  tbiDk  the  ? isit  ra  cztisordinary 
one  ?— No,  I  did  Dot. 

Did  yoQ  erer  koow  these  gentleinen  pay 
Mah»  Rajah  a  viait  before  ?«*1  do  ootkaowif 
t^ey  had  beeo  there  before.  It  ia  my  duty  to 
go  OD  visita  with  the  general ;  I  generally  do. 

Did  yoo  know  the  character  of  Maha  Rajah 
Nundooomar  ? — I  bad  beard  a  bad  character  of 
hiooi;  but  I  tliooght  people  prejudiced.  I 
heard  Mr.  Fowke  speak  well  of  him. 
.  Did  you  e? er  know  general  Cla?ering  pay 
visits  to  other  black  men  f — I  net er  knew  ge- 
neral Clavering  visit  any  black  man,  except 
bim  and  Mahomed  Reza  Cawn. 

What  do  you  believe  was  the  reason  for  this 
visit  f— I  believe  they  visited  Maha  Rajah 
Vuodocomar,  because  he  had  been  formerly 
mioister  of  this  country. 

Do  you  believe  they  had,  or  had  not,  other 
motives  ? 

[The  above  question  repeated.]— I  believe 
Ihey  had. 

Mr.  FrancU  Fowke  sworn. 

Did  you  ever  see  your  father  lift  up  a  book 
|o  Comaul  O  Deen  ?— I  did. 

Where  was  it  P-^f  n  my  father's  bed-chamber. 

IVere  you  in  your  father's  bedchamber  before 
Comaul  O  Deen  ?  or  was  he  there  first P—1 
less  there  first. 

Which  of  you  went  out  first  ?-*-Comau]  O 
peen  did. 

Upon  what  occasion  did  your  father  lift  up 
the  book  to  Comaul  O  Deen  P—  Comaul  O 
peen  came  to  my  father's  bed-chamber:  I 
think  the  words  that  be  said  were,  <*  I  will 
%rite  it  over  again."  When  he  came  into  the 
foom,  1  observed  the  end  of  his  jammah  over 
his  neck,  and  his  hands  in  a  supulicatiog  pos- 
ture. He  advanced,  repeating,  1  believe,  the 
same  words.  My  father  was  sitting  on  the 
bed :  Comaul  O  Deen  threw  himself  at  his 
feet,  and  attempted  to  take  hold  of  bis  legs. 
iMy  father  threw  himself  back,  or  rather  ob- 
liquely, on  the  bed  ;^  and  his  legs,  I  believe, 
passed  through  Comaul  O  Deen'e  arms.  1 
am  not  perfectly  clear  whether  my  father  had 
the  book  in  his  hand  or  not:  I  rather  think  it 
was  lying  on  the  bed.  My  father  immediately 
lifted  up  the  book,  and  peremptorily  ordered 
Comaul  O  Deen  to  leave  the  room.    Comaul 

0  Deen  immediately  did  leave  it. 

While  Comaul  O  Deen  was  on  the  ground, 
was  any  paper  prpduced  to  him  by  your  father  ? 
—Not  that  I  saw. 

If  he  bad  produced  any  paper,  should  you 
Bot  have  seen  it?— I  think  1  should. 

Did  you  see  your  father  and  Comaul  O  Deen 
the  whole  timeP— 1  did. 

Were  you  near  to  them  ?— I  was. 
^   Did  you  hear  your  father  ask  any  questions 
arhile  Uomaul  O  Deen  was  on  the  ground  ?'— 

1  did  not. 

If  he  had,  should  you  have  heard  him?— I 
Ibink  1  should. 
'  Bave  you  beard  all  that  Comaul  O  Deen 


baa  said,  resptcting  thcfqid,  whflehewssoa 
the  ground  ?— There  waa  no  fnrd  prodaced. 

Who  did  you  hear  first  mention  it?—! 
never  beard  of  it  till  the  day  of  tbe  exami- 
nation ;  1  then  beard  of  It  first  fimn  Comitti 
ODeeo. 

Had  Comaul  O  Deen  made  any  noiie  or 
clamour  in  your  ftther'a  bouse  respecting  as 
mrseep— Hebad. 

Did  he  seal  any  arzee  in  year  fa^ier's  borne 
that  day  f-^He  did,  in  my  writing-room. 

Wha  was  in  the  room  at  the  time  your  father 
lifted  up  the  book?— Rada  Churni  and  ao  other 
except  myself. 

Yon  bave  said  that  Comaul  O  Deen  ttM 
an  arzee  in  vour  writing- room :  were  tbens  any 
threats  made  use  of,  to  frighten  him,  in  order  to 
force  him  to  seal  itP— No. 

Did  he  ask  to  have  that  arsee  back  sgain  ?— 
He  wanted  to  have  it  changed,  and  to  hare  it 
wrote  over  again. 

Did  he  eive  any  reason  why  he  wasted  ts 
have  It  changed,  «nd  wrote  over  s^io?-;- 
There  was  an  expression  in  the  begioDiog  of  tt 
[*^  ersbaud  miahawud"]  which  he  objected  ta,. 
and  wished  to  have  it  wrote  over  again.  Thoe 
words  mean,  in  English,  **  It  is  ordered,  or  ro> 
quired." 

What  did  he  say  respecting  these  words ?-» 
Looking  at  tbe  words,  he  said,  Who  orders  or 
requires?  This  does  not  respect  the  arzee  seal- 
ed in  my  room. 

What  arzee  did  he  aeol  in  your  room?— He 
sealed  a  small  arzee,  which  he  said  was  tlit 
real  arzee  he  delivered  to  the  governor.  He 
did  not  seal  tbe  great  arzee  in  my  room  (pre* 
sence.) 

Did  he  bring  the  long  arzee  ready  sealed  to 
your  fatber'a  house? — I  cannot  answer  poa- 
tively  to  this:  I  rather  think  that  I  recollect 
the  mark  of  the  seal  upon  the  large  arzee. 

Let  ua  know  all  that  you  know  respectio^ 
the  sealing  and  aigning  of  any  papers  at  your 
father's  house,  the  day  he  lifted  up  the  book  to 
Comaul  O  Deen.— Comaul  O  Deen  came  to 
my  fatlier'a  house  in  the  morning  of  the  Idth 
of  April.  In  my  father's  bed-chamber,  he  ac* 
knowledged  his  seal  affixed  to  tbe  large  arzee 
before  two  witnesses,  who  attested  the  aclui»*** 
lodgment  to  it.  In  my  writiug-rooro,  he  affix- 
ed bis  seal  to  tbe  small  arzee,  No.  S.  There 
were  present,  myself,  Roy  Rada  Cliuro,  ny 
Moonshy,  GeercustuUah,  and  the  two  P<'rto« 

Siese  writers  who  attested  tbe  long  arsee. 
e  sealed  the  arzee  in  presence  of  these  two; 
and  also  acknowledged  the  seal,  which  they 
attested.  My  father  ordered  these  two  arzees, 
and  the  translations  of  them,  to  be  made  opt 
and  directed  to  the  governor  general  aod 
coupcil.  Comaul  O  Deen  objected  to  their 
being  laid  before  the  govemar  aod  couool; 
and  desired  that  the  two  other  arzees,  relating 
to  Gunga  Covin  Sing,  might  first  be  sent  loto 
council.  My  father  did  not  consent  totiitsj 
Comaul  O  Deen  urged  him  for  some  time :  aod 
afterwarda  made  the  objection  beforemeatiooN 
to  that  cxpMsion  in  the  Idng  atiM. 
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flukcd  my  fatlier.  When  he  should  be  tilled  be- 
fore the  eoimcil?  and  asked,  Who  had  ordered 
or  reqtih^  P  who  be  should  sajr  P  My  father 
answered  him,  by  asking^,  Who  he  would  sav  P 
Comaul  O  Deen's  reply,  I  think,  implied  that 
be  would  make  use  of  the  general's  name. 
Jf  y  father  asked  him,  Whether  the  general,  or 
he  (Mr.  Fowke)  in  the  general's  name,  had  or- 
dered or  required  him  P  He  said,  They  had  not ; 
but  urged  the  distress  he  shonld  be  under,  if 
that  question  should  be  put  to' him  in  council. 
I  believe  he  ^repeatedly  urged  it.  My  father 
did  not  alter  his  intention  of  sending  the  papers 
into  council.  Comaul  O  Deen  soon  after  left 
the  room :  Rada  Chum  went  out  likewise ;  1 
do  not  remember  whethct  immediately,  or 
0ome  lime  after.  Rada  Chum  soon  after  re- 
turned into  the  room,  and  said,  That  Comsul 
O  Deen  was  crying,  and  tearing  his  jammah, 
because  the  arzees  were  to  be  sent  into  oooncil 
that  day.  Comaul  O  Deen,  soon  after  this, 
came  to  the  door  of  my  father's  bed-chamber, 
and  then  that  passed  which  1  hare  before  re- 
lated. 

You  have  told  us  that  Comaul  O  Deen  left 
the  room  before  you  did  \  did  you  see  him 
when  you  went  out  ?— Yes,  1  saw  him  in  the 
hall. 

What  nassed  between  C.  O  Deen  and  you 
then  P — He  begged  of  me  to  intercede  with  my 
father  that  the  papers  might  not  be  sent  in  that 
day,  repeating  the  difficulty  he  should  be  ex- 
posed to  from  that  expression;  and  saying, 
That  he  would  bring  bis  Moonshy  the  next 
day,  and  write  it  over  again.  I  retumed  to 
my  father,  and  urged  him  to  comply  with  Co- 
naul  O  Deen^s  request,  which  for  a  long  time 
he  refused :  he  did  at  last,  Tery  reluctantly, 
comply.  1  went  to  the  Portuguese  writer, 
took  the  cover  from  him,  as  it  was  folded,  and 
carried  it  into  my  writing-room,  where  I  lock- 
it  up.  1  do  not  know  whether  I  told  C.  O 
Deen  that  I  had  got  the  papers,  or  whether  he 
•aw  them  in  my  hand  ;  but  he  met  me  at  the 
door  of  my  writing- room,  and  thanked  me,  in 
Tery  warm  terms,  for  having  brought  back  the 
arzees.  He  stooped  down,  and  touched  my 
feet:  b^  said.  He  would  bring  bis  Moonshy 
with  him  very  early  the  »ext  morning,  to  write 
it  anew.  He  asked  me,  If  be  should  go  in, 
and  take  leave  of  my  father.  I  told  bim,  not 
to 'go ;  that  my  father  paid  no  great  attention 
to  those  ceremonies.  It  wu  near  one  o'clock ; 
I  was  going  out  to  dinner.  Myself,  Rada 
Chum,  and  Comaul  O  Deen,  went  down  stairs 
together:  when  1  got  into  my  palanquin,  Co- 
maul O  Deen  came  to  the  door  of  it,  and  again 
repeated  hts  acknowledgments  of  gratitude. 

Did  any  other  circumstance  pass,  on  the 
18tb,  respecting  the  arzees  P— There  was  ano- 
ther eiroumstaace,  1  did  not  mention,  relating 
lb  the  arzees.  In  the  long  arzee  it  was  writ- 
ten, that  the  cause  of  Baraaaiy  Ghose^and  Co- 
maul O.Deen  was  referred  to  my  father  for 
deoiiien :  I  told  Conbaul  O  Deen,  that  the  ex* 
pvessien  was -wrong;  that  it  was  referred  for 
#nqiiiry  only,  in  which  be  acqaiewed.    About 


the  time  the  snail  arzee  was  sealed,  with' hie 
acquiescence,  1  scratched  out,  In  my  writinf^ 
room,  the  word  in  Persian  which  signifies  *  de- 


cision ;'  and  Comsul  O  Deen,  in  the  preset 

badattes 


nee 


of  the  two  Portuguese  writers  who  I 

the  long  arzee,  wrote  with  his  own  band  the 

Persian  word  signifying  *  inquiry.'  ^ 

Did  you  ever  hear  Comaul  O  Deen  deelaiv 
that  day,  that  the  kwg  arzee  was  false  P— 1  did 
not 

At  any  other  time,  did  you  ever  hear  bim 
declare  it,  at  your  father's  bouse  P— -No,  never. 

Is  there  any  other  material  circumstance 
relating  to  the  arzees  P— .  When  Comaul  O  Deen 
was  going  'to  write  .the  word,  he  asked  Roy- 
Rada  Churn  how  to  apell  it ;  Rada  Chum  told 
him  the  letters;  he  desired  him  however  t» 
write  it  down  on  separate  paper,  that  he  might 
copy  it.  He  did  so ;  and,  when  4ie  bad  writtfn 
it,  the  ink  had  not  marked  well,  owing  to  sonne 
pounce ;  and  Roy  Rada  Cbttra  asked  him  if 
hesbottld  make  it  plain :  C.  O  Deeo  gave  \am 
leave,  and  he  made  it  plainer. 

Crott-Examinatiom, 

At  what  time  in  the  moming,  of  the  IStti^ 
did  Comaul  O  Deen  come  to  your  fatbet^ 
bouse  P— About  nine  or  ten  o'clock  in  the 
morning. 

Did  you  see  him  come  into  the  house  P—1 
cannot  say  that  I  saw  bim  come  in. 

In  what  part  of  the  house  did  yoa  fint  wm 
him  P— I  think  1  first  saw  him  in  the  hall. 

Had  you  been  out  of  doors,  or  did  you  eonm 
out  of  your  own  room  P— I  believe  I  bad  net 
been  out  of  the  house,  and  might  have  been  ia 
my  own  room  P 

How  long  did  be  stay  in  the  ball  P—^I  really 
cannot  say. 

Did  yon  stay  with  him  all  the  time  he  wu  tm 
the hallP— I  cannot  recollect 

When  did  he  come  inte  your  writing'Toom  f 
-—After  the  attestation  of  the  long  arzee ;  be 
then  came  into  my  room,  and  sealed  the  little 
one. 

Where  did  he  acknowledge  the  seal  to  the 
loner  arzee  P — In  my  lather's  bed-chamber  f 

Were  you  there  at  the  time  P— I  was. 

Whether  did  Comaul  O  Deen  or  you  go  ffrit 
into  your  father's'bed-chamber  at  that  time  P<^ 
I  do  not  recollect.  -* 

What  time  had  you  the  long  arsee  in  your 
bandsP— On  the  16th,  two  days  before. 

Who  shewed  you  it  ?—  -Rada  Churn: 

Was  it  then  sealed  P — 1  cannot  positively  do* 
dare  it  was  then ;  but,  I  think|  I  have  a  recol- 
lection that  it  was  sealed. 

Was  it  in  your  father's  house  that  RaAi 
Churn  shewed  it  to  you  P— Yes. 

Do  you  know  what  Rada  Chora  did  with  ft, 
after  he  had  shewn  it  to  you  P— He  left  it  with 
me.  I  translated  it :  I  began  to  translate  it  oa 
the  16th ;  and  bad  not  qnite  finished  it  that  da^. 

After  translating  It,  what  did  you  do  with  iff 
— 1  kept  the  original,  ^  • 

How  long  did  you  keep  itP— 1  beliove  I  had 
it  in  my  poMcmioB  till  tlm  18tb«  * 
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Di4  y (HI  l^tf  il  to  your  ftrtbcr  b«S>rt  Comavl 
l>  D««D  cane  $»  ywn  JbMisf,  or  •tier?— 'I 
jcyHiiMii  neooUed. 

W.bAt  wvre  the  ff^ords  Coawut  O  Deeo  vftde 
jM«e  of  mlH^n  he  acluiiiwledged  Uf — i  do  Mt 
^racolWt  ibe  |MurticiiUr  worito. 

Wat  it  before  or  iifier  he  aoksnirie|;ed  it,  llmt 
Jie  ol^ieoletl  |o  ihoae  words  ? — After. 

A&T  fiodlog  &vU  with  theae  word*,  bOF 
/loDgf  did  he  stay  io  the  room  ?— He  did  oq^  go 
'  ^mediately  ;  I  cannot  preoaely  aay . 

Where  did  you  aeo  Coaoaul  O  Deen  after 
lbat^*-Ui  the  ball. 

iAar  aoknowledgiDST  the  long  arzee,  where 
idid  C.  O  Deen  ifolo  f— ^Into  my  writing -room. 
lY.hp  dovred  him  to  go  4bera?-r-I  do  not  re- 
#oUoot. 

Diid  JOD  atay  behind  in  your  iather'a  room  f 
^^l  do  not  reooUect  whether  I  w«Bt  out  firat, 
•vhc 

'  Where  did  yoo  aeo  him  oesdt  ?— The  first 
iluiio  I  reoollect  seeing  bim  waa  when  he  sealed 
the  small  arzee  io  my  writiog-vogiHii. 

What  conrersation  paased  between  you  and 
Connaul  O  Deen  in  your  writing*rooro,  re- 
,<yacting  l|ie  email  tarzee?*--!  do  not  ncollect 
?piMrjiarUcular  oooveraatioo. 

Who  deaired  bu»  to  seal  the  amall  arzee  P— 
I  do  not  recollect. 

Bo  yoM  c«oollfKSt  any  body  talking  io  him  id 
yoor  writing  .room  ? — ^The  t^o  wntera  aaked 
.hioa  w^ietber  he  acknowledged  tUe  aeal. 

Had  Gomapl  .0  Deen  the  tttUe  >w^ee  in  his 
wamrB  poaseaaion  ? — He  bad  it ;  but  1  doo't  know 
rOjEactly  how  it  came  into  bia  poaseaeion. 
„  .Did  hebi\uig  itiwilh  him  F— To  the  heat  of 
my  recollection,  the  small  arr^oe.was  given  to 
mt,  with  the  loqg  one,  by  Roy  Rada€hum ; 
hut  1  am  not  clear. 

,  I>id  f  ott  tfaoaiate  the  amall  arzee  ?— Yes,  I 
did. 

'  Are  you  aura  the  (pqg  aczoe  .was,  <or  was 
.^Qotf  sealed  iieforeiV-I  :CanQot  ohar^  my  ma- 
mmary whether  U  w.aa  or  not. 

Is  it  usual  to  put  two  aeals  to  an  arzee?-*^! 
^nmomber  that^  when  he  pot  the  seal  to  it,  it 
WM  bloUed,  baring  been  laid  dowp  caiislessly : 
I  beliercit  wns  a  wet  blot ;  he  dipt  the  acvil  in 
ft^  ink ;  I  aaw  him  p\it  the  seal  %o  the  paper ; 
J,  dp  not  ihipk  the  falqt  vvaa  ocfiaaio^ed  by 
sealing  twice. 

..  A(leraealing  the  amall  arzoe,  did  y qo  .go  into 
your  father's  room?--- 1  cannot  piecis^  aay 
when  I  went  into  my  fotber'a  room. 

You  liave  apkoovrledged  both  the  avaes  to 
^boaealed  tbeaame.day  :  how  cumea  it  tjiat  oqe 
is  dated  the  17th,  and  .the.other  the  18th  ?— it 
^  Vf ry  Ivoe ;   when.  1  wrofe  t|ie  .aoknn^wledg- 
mentof  the  largAone,  one^of  the  writers  told  me, 
4  had  oiwloa  mist^e  in  the  .date ;  1  thought  it 
^4iaMnaterial,;and  did  ngt  alter  it. 
,     4fler  sealiqg  .tjie,  little :ara^e,  did  ;yQU  leave 
ComanI  O  Deen  in  yonrwritiiig-rpqra  P»«>-I.do 
.no^ recollect;  I  am:moredispQiied  tolhi^kthat 
Comaul  O  Deen  went  into  the  hal). 
.,     Did  you  aoon  after  .go  into  w^tt  .fttker'a 
room?-.! did,;  ll9tk»Pg.aQ«C. 

t  *  '  . 


Trial  9fJ4s9fih  F4foh  ^ifther$f         l\%]i 

Who  waa  there  ?«^iU)y  Rada  Chora  wy 
thrre* 

.  Aa  V  other  person  F--!  believe  Acoopr  Mopiidi 
was  iliere. 

What  conrersaijon  paaa^  betw^a  yoor 
father,  RadaChurn^  AqcoorMuoo^h,  and  your" 
8^1  f,  in  your  father's  room  ? — )  jp  OMt  recol- 
lect any  particular  coaveraaUoo. 

Can  you"  mark  by  any  (transactioa,  wIwd 
Rada  Churn  loid  you,  that  p.  0  Peen  vis 
crying:  P^Jit  Waa  alter  aealiog  ^d  attefti^g 
both  arzees. 

How  long  after  aealing  the  ainaU  arzee?— i 
cannot  preciaely  aay. 
.Cannot  yougueas  ?-^I  caonot  rfoollect. 
Was  there  any  conversation  passed  betwea 
tl^  Beaming  of  the  amall  arzee,  and  the  \m 
when  Rada  Churn  told  you  Comaol  0  Dees 
was  crying  ?— There  was. 

Relate  it— Coipaul  O  Deen  desired  aiy  Ei- 
ther to  send  in  to  the  council  the  arzees  sgaioit 
Gunga  Govin  Sing  before  these ;  vbicb  my 
father  did  not  conaent  to:  after  this,  Comaui 
O  Deen  objected  to  the  words  meotiooeil  h^ 
fore,  and  aaked  my  father.  If  he  (CO  Deen) 
aliyold  be  interrogated  in  council,  who  M  or- 
dered or  rrauired,  who  he  abould  say  f 

Where  did  this  conversation  pasa?— Itvtt 
in  xny  father 'a  bed-chamber. 

How  often  was  Comaul  O  Deen  io  jw 
father'a  room  that  morning  ?— I  reoolle<;|l  these 
three  timea ;  when  he  acknowledged  tbe  H 
arzeej  at  this  conversation,  and  whea  my  ^^ 
lifted  op  tbe  book. 

jDpon  what  accoi^nt  did  Comi,p1  0  ^ 
want  the  arzee  altered?— I  have  al^atly  «a»i. 
because  of  the  words  *  ershaud  m^bsvee^ii' 
which  mean  '  it  is  ordered  or  required.' 

Do  you  think,  if  .there  had  bean  no  other 
thing  but  the  alteration  of  theae  wflrdai  that  it 
wi^  an  adequate  occasion  for  his  tesdng  bii 
jampiab,  &c.  ?— It  is  very  difficult  jor  m*  ^ 
form  a  determinate  opinion  of  what  laay  be 
the  ideaa  of  the  natives  .of  this  country :  my 
opinion  at  that  time  wavered :  if  I  was  to  joilge 
for  myself,  it  would  not;  but  I  considered  iw 
timid  disposition  of  the  natives  of  thiscoootrv; 
1  did  not  know  but  C.  O  Deen  might  conclude, 
that,  if  he  did  not  answer  that  qoeslipQ,  ^ 
might  be  attended  with  had  cooseqoeocn  to 
him. 

Did  you  hear  domaut  Q  Deen  that  W 
speak  of  any  false  pa(^  that  had  been  forcv 
frpm  himf — 1  did  not. 

Is  Roy  Rada  Churn  your  father's  binyao- 
or  does  he  do  buaineas  for  hipi?— -No  i  ao  ba* 
siness  at  all. 
Did  be  formerly  ?— I  do  not  recollec|.  . 
What  conversation  had  your  father  wrot 
l^lal^  Rajah  Nundocomar?  Did  youcoocette 
that  he  promised  him  patronage  or  prolcctiof^ 
.—I  do  not  know  that  he  n^ade  ,aoy  pnm0 
like  it;  .there  was  an  acquaiptance  betvetf 
them.  .  .  .^ 

Was.he  empl<iyed  by  your  falkar  in  iftvaa' 
jgating  ony  aoaroea  of  corc4|pki«i  i^.th»  t^ 
try  r— ijojiot  Jwoir« 
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[Tftc  Jarfi^here  pttt  s  stop  to  any  further 
^esliom  of  ilie  tibore  nature;} 

Wa»  Aldba  R«}ah  NuBdooomar  at  }H>ur  fii- 
,  theft's  bousey  tb«  day  afVer  the  19ib  ?— He 

,  mrae;  aad  Roy  Rada  Chnrn  in  the  inoroin(^. 

,  Wa*  there  any  particular  conversation  bo- 

twean  ypar  fhther,  Maha  Rajah,  Rada  Churn, 
,  aadyooiaeir,  that morniogf P — I  do  not reool« 

,  leotavy-  particular  conversation, 

^  Uid  yoa  see  Comaul  O  Deea  there  that 

moroiaff?— Yes;  1  asked  hi^,  if  he  bad 
brooipht  his  JMoonsby  ?  He  said,  he  bad,  or 
that  be  was  coming :  he  also  asked  tne,  if  my 
father  waa  calm  that  pomiog ;  and  I  said,  he 
was. 
'  Did  Comaul  O  Deen  see  your  iather? — I 

think  he  did  not  io*  my  presence. 

Bid  you  hear  any  noise  f — I  think  1  heard 
a  noise,  aa  though  in  tbesireet. 
'  Wbfit  did  vipadistinguish  ? — I  did  nqt  bear 

^         any  wonls;  I  beard  a  person  oalling  out« 
>  was.  it  Comaul  O  Deen'a  voiee f-'-I  cannot 

'         lay ;  it  seemed  at  a  (iistanoe« 

Diid  Comaul  Q  Deen  say  any  thing,  more  to 
^  vou,  than  ask  if  your  father  was  cool  .?-r- Yes ; 

(  he  likewise  observed  some  circomsiances  that 
had  -ifritated  my  father  the  momiog  before, 
and  fttnihuted  his  having  been  in  a  passion  with 
him  (a  that  irritation  ;  he  mentioned  the  trans- 
lations of  the  arzees,  one  or  both  of  which  had 
been  lost  on  a  sudden,  and  we  hunted  a  long' 
while  for  them  ;  my  father  was  angry  at  it ; 
the  oilier  was,  that  a  person  calM  J>ouly 
Cbuad  had  come  into  my  father's  bed^ham- 
her,  and  was  obstinate  in  not  going  out  again ; 
he  also  had  made  my  father  angry;  andCo- 
I         maul  O  Deeo  marked  thisciroumstsoce. 

How  do  you  account  for  Comaul  O  Deea'a 
coming,  into  the  room  aa  he  did,  with  his  jam* 
mah  over  hianeck,  and  in  a  supplicating  poo- 
tare  f — I  never  saw  any  one  do  it  before  or 
siooa;  I  have  heard  it  is  a  mark  of  supplica- 
tion ;  1  cannot  tell  from. whom  I  beard  ii ;  but 
1  have  thai  idea. 

]>o  you  mean  to  swear  that  he  had  not  been 
before  in  your  father's  roomf— I  do  not  pre- 
tend to  awear  that  he  was  never  in  the  room 
whea  1  waaool  present. 

Was  there  not  a  possibility  that  such  a  tcan»- 
adien  might'  |>ass  in  your  absence  ?— I  an- 
averedthia  in  my  last  repW. 

You  sMT  that  CooMuiO  Deen  objected  to 
soose  words  in  the  large  arcee  P— >He  did. 
.  Did  you  ever  onderstand  the  great  arzee 
wee-  not  his  production  P— -No  doubt  entered* 
myoMJMl  when  he  objected  to  the  words c  I 
considered  it  ae  his  production. 
,  Wlien  lyour  father  lifted  op  the  book,  was  it 
in  a  very  threateninfp  posture  P— No  ;   it  was 
not  in  «  very  threatemag  posture. 

Was  your  fattier  calm  then? — No;  he  was 
irritated;  h»  was  angry. 

Did  your  father  caU  Comaul  O  Deeo  any 

nainea  at'  thai  tine  P— He  might  make  use  of* 

eoodeharah  words';  hot  1  do  not  think  that  he 

^mmned*  biaa^  fiwr  a  sob  oC  a  hitob,  because  I 
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never  heard  my  father  make  use  of  those  words 
to  anv  blaek  man. 

Why  should  a  seal  be  put  to  the  small  areee^ 
which  the  governor  did  not  send  in  to  the  coun- 
cil P — I  never  understood  that  to  be  a  copy  of 
the  small  arzee ;  I  understood  it  was  the  ori- 
ginal ;  I  thought  it  was  not  to  authenticate  it 
asan  aratee,  but  an  acknowledgment  of  that 
part  likewise. 

Had  Comaul  O  Deen  attested  it  before  he 
came  with  bis  jammah  torn  P — He  bad. 

How  long  was  the  interval  between  bis  go- 
ing out  the  second  time,  and  coming  in  with 
bis  jaminah  torn  !*— 1  believe  a  very  short  time. 

MV.  F.  Fott^Aiff  recollecting  himself,  says, 
I  now  clearly  recollect,  thatComaul  O  Deen 
had  twice  before  that  time  repeated  the  whole 
contents  of  that  arzee  before  me  and  my  fhther; 
and  be  repeatedly  said,  they  were  true;  and 
that  he  was  ready  to  take  his  oath  :  he  insist«>* 
ed  very  strongly  on  his  innocence  respecting 
the  arzee  of  tlie  13th  of  December,  grounding 
it  on  the  oontents  of  the  long*  one.  1  was' 
sitthig^  in  the  hall,  i  sa^  him  and'  Roy 
Rada  Churn  pass  through  it  into  my  father's' 
rOemT  soon  after  Rada  Churn  came  ohty  and 
gave  rtie  this  arzee,  on  the  17th ;  thend  were 
particnlars  of  it  1*  did  not' understand;  1  asked 
him  concerning  those  parts,  and  he  explained' 
them  to  me. 

Mr.  EUhi.  Maha  Rajah  Nundocomar  and 
Roy  Rada  Churn  hid  repeatedly  requested  of 
me  to  introdnce  Rajah  Nundocomar  to  the  ge- 
neral; Ireftised,  assigning  as  a  reason,  that 
they  were  well  acquainted  with  my  conneclion 
with  Mr.  Hastings ;  and  that  I  would  not  in- 
troduce him  without  his  permission.  One 
morning  Roy  Rada  Churn  came  to  my  house 
early,  and  told  me,  that  he  came  by  direction 
of  Mr.  Hastings,  to  request  that  I  would  intro- 
duce his  father-in-law  to  the  general :  I  an- 
swered him,  it  was  very  possible;  but  J  begged 
leav«  to  have  Mr.  Hastings's  order  from  his 
own  mouth,  before  I  would  comply  with  his 
request :  1  accompanied  him  to  the  governor's* 
where  I  met  Rsyah  Nundocomar  in  one  of  the 
outer  rooms:  Rajah  Nundocomar  accompanied  . 
Die  into  the  room  where  Mr.  Uastmga  was  sit-r 
tiag,  but  fell  back  when  we  came  to  the  door, 
and  said,  As  Mr.  Hastings  is  conversing  with 
some  English  gentlemen,  he  wished  I  would 
ask  him  if  I  might  not  introduce  him  to  the  ge- 
neral. Every  suspicion  was  by  this  time  re- 
moved from  me ;  and  I  went  up  in  a  hurry  to 
Mr.  Hastini^s,  and  asked  him,  if  1  should  in- 
troduce Rajah  Nundocomar  to  the  general :  he 
said,  I  might  if  I  pleased :  1  went  from  thence 
with  Rajah  Nundocomar  to  the  general's : 
when  I  went  into  the  general's,  he  was  at 
breakfwt :  I  put  Rajah  Nundocomar  into  ano- 
ther room,  and  went  in  to  the  general  rovself: 
when  the.  general  got  up  from  breakftist,lie  re- 
tired wjth  me  to  a  window,  and  asked  me  the 
character  of  the  person  I  was  to  introduce:  i 
painted  his  character  as  I  had  always  under* 
stood  it  to  be ;  a  ib«l  of  deep  iotngue,  and 
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wlio  would  DOl  fltiek  at  aoy  thing  to  carry'  any 
point  he  might  have  at  heart:  from  thence  we 
went  and  sat  do#n  with  Rajah  Nuodocoroar ; 
and  I  had  toon  an  opportnnity  of  aeeing  that 
Rajah  Nandocomardid  not,  though  1  had  in- 
troduced him,  consider  me  as  his  friend ;  for 
Mr.  Addison,  who  had  n  the  Interim  entered 
into  conversation  with  him,  informed  the  gene- 
ral, that  he  only  wished  to  make  his  aalam 
then,  and  woohl  wait  upon  him  on  hosiness 
another  lime :  f  onderstowl  what  Maha  Rajah 
meant  very  weH ;  and  what  passed  that  day 
%vas  nothing  htit  generat  conversation.  The 
next  time  I  waited  upon  Mr.  Hastings,  I  made 
more  |>articular  enouiry  respectingbia wiahes 
of  havrog  Rajah  Nondocomar  introduced  to 
the  general ;  and  I  then  found,  that  the  story 
of  Rada  Chiirn  was  a  fiction ;  and  that  I  had 
not  heen  (|esiced  by  the  governor  to  introduce 
Rajah  Nundoeomar  to  the  general. 

Did  you  ever  introduce  any  other  black  man 
to  the  general  ? — I  am  not  sure  whether  I  in- 
troduced Riyah  RajebnUub  to  the  general,  by 
desire  of  the  governor ;  1  now  recollect  that 
the  gofernor  had  first. 

Bid  you  consider  this  as  an  introduction 
from  the  governor  general  ? — 1  did  not  consider 
it  as  an  introduction  from  the  gOTeraorgeneraly 
hot  by  his  permissioo. 

Mr.  £//mI  recollects,  that  it  was  not  the  same 
rooming  in  which  he  saw  Rajah  Nundoeomar 
at  the  go?emor*s  that  be  introduced  him  to  the 
general. 

General  Clavering  sworn. 

A  little  time  after  my  arrival,  BIr.  Elliot 
^me  to  me,  to  propose  himself  to  be  mv  inter- 
preter. I  ac<|ttainted  him,  That  1  unoerstood 
there  was  an  interpreter  on  the  establishoient* 
who  was  then  with  the  army,  and  1  had  heard 
a  very  good  character  of  him,  and  therefore  I 
did  not  chute  to  make  any  disposition  of  it  at 
that  time,  but  would  wait  till  the  idterpreter  re- 
turned to  Calcutta.  Mr.  Elliot  understood .  it 
aa  explained  by  me,  and  was  pleased  to  offer 
me  his  services,  till  such  time  as  my  interpreter 
arrived.  From  that  time  I  am  not  conscious 
that  I  received  any  Persian  letter,  or  petition, 
that  1  did  not  put  into  bis  hands.  In  the  mean^ 
time,  divisions  in  the  council  had  broke  out. 
Mr.  Elliot,  I  undo*stood,  had  been  admitted  a 
private  aecretary  to  the  governor.  About  a 
month  after  his  tendering  his  services,  Mr. 
Elliot  came  to  me,  and  acquainted  me,  that  he 
understood,  that  the  interpreter  to  the  com- 
mander in  chief  had  been  recommended  by  the 
governor  to  the  late  commander ;  but,  on  my 
making  some  difficulty  to  accept  an  interpreter 
that  might  have  been  recommended  by  the  go- 
vernor to  the  late  commander,  Mr.  Elliot 
•iqiened  himself  further  to  me,  and  told  me, 
in  a  very  honourable  manner,  that.  I  must  be 
aeosibte,  from  his  close  connection  with  the 
governor  general,  how  unpleaaant  a  thing  it 
would  be  to  him,  to  accept  of  such  a  trust  from 
me. 

[Mr.  Sftot  here  wlriiet  that  the  general 


would  recollect,  whether  the  oocadfam  of  tbif 
conversation,  was  not  a  letter  recetved  from  ths 
king  at  Delhi.] 

Mr.  Elliot,  liowever,  still  oflered  totrtoilats 
such  papera  as  might  be  sent  to  me.  I  sceord- 
ingly  did  send  them,  1  believe,  all  to  bin. 
Abotit  the  mhldle  of  January,  I  was  aastvM 
in  mv  palanqnin  by  a  number  of  petitioDen, 
who  had  nearly  overset  it :  they  were  the  bmv 
lungies  of  the  84  pergonnahs.  I  ordered  nj 
palanquin  to  be  set  down,  and  took  tbeir  peti- 
tion from  them :,  I  read  it,  in  my  wsy  totbi 
couacil-hoase ;  and  seeing  in  it  what  I  thought 
same  very  gross  abuse  of  power,  and  tbit  the 
several  petitiona  which  I  had  before  hud  beftic 
the  council,  which  had  been  presented  in  the 
streets  to  roe,  had  had  no  effect  in  redraoaf 
their  grievances,  I  resolved  to  inquire  into  thif 
royself,  aa  well  as  I  could.  I  therefore  toM 
my  servant  to  go  to  the  salt  contractor's  hooWf 
and  tell  him  to  be  with  roe  at  my  Tctnii 
from  council.  The  manner  in  which  the  coih 
tractor  expl^Ded  himself  to  me,  rendered  itse- 
oeasary  that  I  should  have  an  interpreter.  The 
man  teaased  me  with  evaaions  and  coptr>4i^ 
tions;  and  having  frequentljr  told  bin  thit 
there  was  now  a  court  ofjustiee  estabtisbcdis 
Calcut6i,  where  snch  gnevauces  would  he  re- 
dressed, I  thought  he  would  do  better  to  for- 
ntsh  me  with  means  of  redressing  theoi,  by 
procuring  theiq  their  full  weight  and  fiiH  phy. 
1  then  sent  for  Mr.  Fowke,  who,  1  believe,  be- 
fore that  time,  had  not  been  above  three  or  to 
times  in  my  house,  nor  had  once  dined  with 
me  since  my  arrival.  I  referred  the  complaiot 
to  him,  aa  a  person  of  whdse  honour  and  integ* 
rity  I  bad  the  highest  opinion  ;  more  from  ge- 
neral report  which  his  reputation  bore  io  Bog* 
land,  than  from  any  personal  acquuntaoce  with 
him  here.  He  waa  acquainted  with  the  lan- 
guage in  which  this  complaint  was  to  be  eu- 
mtned,  and,  m  1  imagined,  with  the  maDoeil 
and  customs  of  the  country.  The  contrtcttr, 
fearing  that  Mr.  Fowke*a  report  to  me  wooM 
not  be  80  favourable  to  his  cause  as  be  wisbedt 
went  to  complain  to  the  governor  general; 
when,  on  the  following  day,  I  presidited  the 
petition  to  the  council,  I  mund  tbegoverser 
had  been  apprized  of  the  reference  made  ie 
Mr.  Fowke ;  and  reproached  me  wsnnlyt  ^ 
taking  up  a  business  in  which  be  was  so  imBM- 
diately  concerned.  I,  at  first,  did  not  eoiier^ 
atand  his  allusion.  He  told  me,  '<  Yoo  taoA 
know  that  captain  WHIer  was  connected  with 
me."  I  told  him,  that  I  had  been  iatirely  on- 
informed  of  it,  till  Mr.  Fowke  had  acquatotn 
me  with  it,  upon  the  examination  of  the  aio- 
lungiM.  The  governor,  on  that,  said  many 
things  against  Mr.  Fowke ;  and,  as  I  saw  oe 
occasion  why  Mr.  Fowke  should  have  cooceal- 
ed  that  circumstance  from  roe,  I  refaaed  10 
comply  with  his  request  of  not  trosttog  any 
more  petitions  to  Mr.  Fowke.  Some  tima 
after  this,  dame  the  petition  of  Bamasay  Ghoae, 
which  I  likewise  relerred  to  Mr.  Fowke,  aAtf 
having  previously  sent  to  ComanI  O  De^ 
Thia  rWerence  produced  iBOlkor  oompiaial « 
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thegofcmor  ge&enl  agiinct  Mr.  Fowke(lbe 
«r8ea)>  rrquestiDg  agtiD  that  1  would  wtlfaflraw 
my  confidence  from  Mr.  Fowke;  or,  at  leas^ 
that  I  would  not  suffer  bim  to  examine  peti* 
41008  but  to  my  presence.  As  tbis  complaint 
and  the  petiiions  wbicb  accompanied  it  wereio 
stand  upon  our  consulutions,  it  was  the  opi- 
aioQ  of  the  council,  that  Mr.  Fowke  should  be 
desired  to  come  there  himseH;  to  explain  -his 
whole  conduct.  1  assured  the  council,  that,  if 
Mr.  Fowke  had  acted  improperly  in  the  eseou^ 
lion  of4he4rtt8t  which  I  had  committed  to  him, 
I  woold  withdraw  it.  But  the  ^f emor  gene- 
ral not  choosing  that  Mr.  Fowke  should  oome 
there  to  explain  his  conduct,  I  bad  norther 
means  left  than  to  examine  him  myself,  at  bis 
return.  1  4esire<l  bim  to  write  a  letter  to  the 
council,  and  to  ^ve  them  the  same  explanation 
which  had  satisfied  me;  and  I  think,  hut  am 
DOt  positire,  that  I  took  bis  aflMavit  to  the  truth 
of  the  contents  of  the  letter :  but,  as  I*  still 
thought  that  the  assertions  made  by  Comaul  O 
Deen  should  not,  for  Mr.  Fowke's  honour  and 
mine,  stand— 1  denred  Mr.  Fowke  to  examine 
his  own  serf  ants,  who  had  been  present  at  the 
•Xaminatkw,  and  to  send  their  depositions  in  to 
the  council.  The  persons  themselves  being  exa- 
mined, I  waa  of  opinion  that  all  the  assurances  of 
Comaul  O  Deen  were  entirely  false  and  ground- 
leas.  Mr.  Roberts,  my  Persian  interpieter, 
came  to  me  soon  after  this ;  and,  from  that 
time  to  this  day,  I  am  not  conscious  that  f  ever 
■ent  one  petition  to  Mr.  Fowke.  All  mv  Per- 
wxk  papers  I  have  regularly  sent  to  Mr.  Ro- 
berts,  and  the  English  to  Mr.  Elliot.  Mr. 
Elliot  was,  about  the  SOth  of  December,  ap- 
pointed aoperintendant  of  the  kbalsa  records, 
with  the  intention  of  receiving  all  petitiona. 
This  waa  done  with  an  intent  to  prevent  my 
employing  Mr.  Fowke,  and  ]  acquiesced  in  it : 
there  was  no  office  to  receive  anci  examine  pe- 
titions. Either  Mr.  Elliot  or  Mr.  Roberts  ever 
since  received  all  petitions  sent  to  me.  From 
the  15th  cf  November,  to  the  SOth  of  Decem- 
ber, was  the  only  time  in  which  I  sent  peliiions 
to  Mr.  Fowke. 

In  regard  to  Maha  Rajah  Nundocomar,  whe- 
ther I  reottved  my  opinion  of  him  from  Mr. 
Elliot,  or  firom  other  people,  it  sufiicetb  to  say, 
that  I  considered  bim  of  an  intriguing  charac- 
ter ;  and  never,  upon  any  occasion  that  J  know 
of,  intrusted  him  with  the  smallest  confidence. 
His  having  been  accused  of  forgery  was  not 
known  to  me  till  late ;  1  cannot  say  exactly, 
but  before  the  18th  jof  April.  As  I  understood, 
he  constantly  visited  the  governor  general,  1 
.  did  imagios  that,  if  there  were  any  kind  of 
grounds  for  it*  the  circumstances  must  be 
known  to  him,  .as  they  had  all  been  in  tbe  de« 
wanny  couit  of  Audaulet,  which  was  imme* 
diately  under  his  own  inspection. 

Is  the  dewanny  court  of  Audaulet  a  court  of 
erioaittsl  jurisdiction  P— It  is  not. 

Does  the  governor  geqeral  s'U  in  that  court, 
or  ipperintend  it?-<»l  do  not  know  that  he 


[This  answered  by  the  counsel    It  is  not.] 


Are  tbe  pftK^^iog^  in  tbe  ordinary  course  of 
business  laid  before  mm  ?— No,  I  do  oot  know 
that  they  are. 

How  could  there  be  a  charge  of  felony  in  a 
civil  court  ?  or  how  could  the  governor  general 
know  it,  if  there  wasf-— 1  do  oot  know  ;  but  I 
have  reason  to  think  tbe  governor  general  did 
know  it.  In  the' visits  which  Afaba  Rajah 
mfcde  to  me,  I  took  for  my  interpreter  the  first 
person  who  presented  himself  to  me ;  but  aU 
ways  Mr«  Roberts,  if  he  was  with  me :  his 
general  conversation  was,  the  declared  hatred 
that  the  governor  bad  shewn  him.  He  saidt 
*•*  His  enemies  were  admitted  to  the  governor; 
I  am  told,  Mohun  Persaud ;  but  I  do  not  assert 
it  as  a  fact.'*  My  answer  was.  That  no  inno- 
cent msn  need  fear  oppression ;  but  would  be 
Rrotected  by  the  English  laws.  I  saw  tbe 
[aha  Rajah  twice  with  Mr.  Fowke :  once  hy 
chance  at  Mr.  Fowke's  house,  where  1  called 
in ;  and  at  another  time,  by  his  own  appoint- 
ment, at  my  own  house:  tliese  times  were 
without  my  interpreter.  At  Mr.  Fowke's,  aa 
much  as  1  remember,  ha  was  giving  an  account 
of  his  long  services,  as  minister  of  this  coun- 
try ;  and  I  remember  it  ended  with  a  tale, 
which  I  understottd  js  in  some  of  the  Persian, 
books ;  the  purport  of  which  ^totR^  **  A  number 
of  people  saying  the  same  thing,  though  it  be 
not  true,  is  at  least  believed  to  he  true."  I 
understood  from  this,  he. meant  to  recommend 
himself  to  me.  1  remember  now— it  was  a 
story  about  a  kidheing  said  to  be  a  dog  ;  an^ 
that  so  many  people  said  the  kid  was  a  dog, 
that  at  last  it  waa  token  for  a  dog.  Tbe  other 
conversation  was  in  my  own  room  ;  and,  aa 
much  as  I  recollect,  to  offer  to  give  me  a  stota 
of  the  country,  of  the  manner  in  which  the 
government  of  it  would  be  best  administered. 
I  believe  I  desired  him  to  draw  up  his  thooghte 
on  paper,  to  get  rid  of  the  subject ;  and,  in 
consequence  of  this,  in.  about  a  week  or  ten 
days  aflerwards,  he  did  bring  roe,  I  think,  an 
English  translated  psper.  1  have  never  read 
it  to  this  day,  nor  do  i  know  what  I  have  done 
with  it.  Maha  Rajah  had  heard  that  col.  Mon- 
son,  Mr.  Fowke,  and  myself,  had  paid  a  visit 
to  Mahomed  Reza€awo.;  and  believe  be  had, 
some  bow  or  othf  r,  discovered  that  Mahomed 
Reza  Cawn  had  gi^eo  us  such  a  paper  of  hia 
ideas  of  the  government  of  this  country.  Ma- 
homed Reza  Cawn's  'paper  1  delivered  into 
council.  On  or  about  the  10th  of  March,  Maha 
Rajah  sent  a  letter  to  the  council ;  in  conse- 
quence of  which,  the  council  gave  directions  to 
their  attorney  to  consult  tbe  counsel,  whether 
an  action  might  not  lie  against  the  governor 
general  on  account  of  the  matter  contained  in 
that  letter.  As  to  tbe  visit,  Maha  Rajah  waa 
summoned  about  tbe  19ib  of  April ;  and  I  un* 
derstood,  afUr  having  underjsone  a  very  long 
and  exact  scrutiny  of  bis  conduct,  there  waa 
not  found  sufficient  matter  to  hold  to  bail. 

Q.  hy  the  Court.  Were  you  informed  that 
the  judges  declared  there  was  not  sufficient 
matter  to  hold  to  bailP— il.  I  was. 

CMefJuHice.    Yoy  wera  much  abused  apd 
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impoMd  on.  The  ebwf  uMtioe  dtctaued,  Ihat 
night,  that  he  did  not  ibink  there  ww  soffieient 
matter  to  hold  Mr.  Fraocis  Fowke  to  bail. 

Will  you  ioforai  theCoort  who  toftd'yea  ao? 
—1  think,  Mr.  Fowke  told  me. 

Did  Mr.  Fowke  tell  joa,  that  the  jvdges  de- 
clared him  ioDOceiit?— 1  do  not  remember 
that  he  did. 

Did  not  Mr.  Fowke  acquaint  yoa  that  be 
was  ordered  to  attend  the  Monday  foltowing* ; 
and  that  the  parties  were  then  to  deolare  w4^< 
ther  they  wooM  prosecute  or  not? — ^I  think  be 
did. 

As  a  justice  of  the  peace,  would  yon,  in  a  mife- 
demeanor,  bind  over  the  person  complained 
against,  if  the  opposite  parties  would  not  under- 
take  to  prosecute  ?-~I  most  certainly  would. 

To  what  purpose  ?— 1  would  do  it. 

Did  not  yonr  aid  de  camp  attend  on  the  Mon- 
day to  be  Mil,  with  yonr  knowledge  for  some 
of  the  parties  ?— -He  did. 

Could  you  then  think  that  the  jnd^>«s  thought 
the  parties  innocent?---!  did,  because  the 
podges  suffered  them  to  go  without  bail  that 
night. 

That  was  by  consent  of  the  proseeotora.  The 
examination  iM^gan  early  in  the  moraing,  and 
lasted  tiH  late  at  night.  WooM  it  not  have 
been  severe,  when  the  prosecutors  did  not  desire 
it,  to  oblige  the  persons  accused  to  find  bail  that 
niglit  ?— I  would  have  dond  it  in  a  charge  of 
ao  biirh  a  natmre ;  though  the  prOseeutor  did 
not  desire  it,  yet  1  thiiA  it  shoeld  have  been 
done.  1  understood  that  there  had  not  been 
aoffieient  matter  to  hold  parties  to  bail,  and 
consequently  I  was  to  understand  tt  an  mijast 
accusation ;  and  a  crime  of  so  Mack  a  die,  of 
accusing  innocent  people,  and  particularly  such 
persons  as  the  governor  general  and  Mr.  Bar- 
well,  that  they  would  not  have  been  suffered  to 
go  out  without  bail,  had  there  been  any  reason 
m  suppose  them  gdilty.  I  had  reason  to  coo^ 
^ider  this  as  an  attack  made  on  Nundocomar, 
who  had  produced  an  accusation  in  council, 
^d  to  prevent  his  appearing  as  an  evidence  to 
maintain  bis  charge.  It  was  on  that  ground, 
considering  him  as  an  innocent  roan,  and  the 
victim  of  state  policy,  I  went  to  see  him :  I 
would  have  done  the  same  thing  to  any  other 
man  in  the  settlement.  Mr.  Fowke  certainly 
did  acquaint  me,  that  he  was  to  appear  before 
you  on  Monday  ;  but  I  did  still  imagine  there 
was  no  ground  to  suppose  him  guilty.  I  con- 
ceived, that  if  you  judged  there  was  sufficient 
matter  for  a  prosecution,  you  would  have  taken 
bail,  without  the  consent  of  the  parties ;  and  1 
conceived  an  idea  that  the  prosecution  was 
done  to  frustrate  the  enquiry  m  council.  Mr. 
Fowke  came  to  me  in  the  month  of  April,  and 
$old  me  Oomaul  O  Deen [Stopped.] 

Crou"  Esamnation- 

Did  you  give  Mr.  Fowke  any  particular  in- 
struclioDS  ? — i  gave  him  instructions  to  enquire 
into  the  grourds  of  Barnassy  Ghose*s  com- 
plaint, and  report  them  to  me. 

Po  yo^  remember  thesubstaneeof  Barnassy 


Ghooe's  complaintr— I  nndwrtsai  that  Go. 
manl  O  Deen  liad  let  out  paclioas^f  salt  wsrhi 
of  the  teoka  coUarica  to  difereni  pesple,  toi 


On  what  gvoands  did  the  goeeraor  gmeid 
nnd  bis  complaint  against  Mr.  Foii<ksf— 


-The  majority  of  the  cooMfl 
I  the  governor  gcneial,  4iit  Mr. 
not  be  ecamined. 


That  be  esoeeded  his  duty  and  trast 

W4iy  was  notJUr.  Fswke  eiamHMd  Mn 
the   coaaeil?- 
acqniflsoed  with  i 
FowkeabonldnotI 

la  wiMt  manoer  did  you  employ  bhaf- 
Ouly  to  reeeivc  petitioas  throngh  my  bsatfi. 

Who  gave  yon  the  informalifsa  sf  vIhA 
passed  at  the  chief  justice's  ?— Mr.  FM»k«^ 
and  from  thence  1  drew  theinferenee. 

You  say,  that  if  there  bad  been  sufieint 
matter  for  a  proseculioo,  and  though  the  pro* 
sactttors  did  not  desire  it,  you  would  htie 
obliged  them  to  find  bail,  cr  cammittcd  then 
tbatSiight?— I  would. 

On  vHiat  day  did  yon  pay  the  visit  to  Mihi 
R«ah  ?— >The  day  after  Ifac  eaamioatisD. 

In  what  liffht  did  you  consider  the  proien- 
tion  against  him?— 1  nnderstood  it  as  aptw- 
cuiion  to  fhnHrate  that  ordered  by  the  boaril. 

Are  net  you  first  in  conacil,  next  to  Ike  go> 
Teraer  general  ? — 1  am. 

In  case  of  death,  resignatkm,  or  roawt^ 
are  you  not  to  snooeed  himf — I  am. 

What  OMT  your  salary  be,  as  seeood  ii 
coimcil  ? — Tern  thousand  pounds  per  year. 

Don't  you  think  that  the  goveraor  gesttd 
might  be  discharged,  on  com^iats  of  psosh' 
tioo  from  hence  to  the  court  of  direolarsf>-l 
think  he  might. 

Do  the  letters  from  the  council  meaties  dal 
the  prosecution  is  ordered  to  be  esrrie4  « 
■gainst  the  governor  general  ? —  1  believe  ibey 
do. 

U  not  this  proseefition  principallr  foasd<^w 
the  evidence  of  Nundocomar  and  Roy  Ihdi 
Chum?— No. 

Did  you  never  authorise  Mr.  Fowke  ts  oftr 
the  Rallaut  of  the  Kbalsa,  or  of  Funet,  t* 
any  body  ?— No,  never. 

Has  not  some  of  Maha  Rajah's  Aimily  Wen 
appointed  to  the  first  office  under  goveroineiti 
since  the  commencement  of  the  prssecsliMf 
— I  cannot  tell  that  any  phioes  have  been  giva 
to  Maha  Rajah's  family. 

Were  not  every  means  taken  to  aibrd  Nufl' 
docomsr  influence  ?—  I  never  did ;  and  thovii 
have  been  sorry  to  join  in  any  act  to  give  Nss- 
docomar  any  influence  whatsoever. 

DonH  you  know  that  any  one  of  Nasdocfl* 
mar's  family  is  provided  for  ?— I  do  aot  bone 
Maha  Rajah's  family  or  friends;  1  do  s^ 
know  that  any  one  has  had  preferment :  Raj*" 
Goordasses ;  I  do  not  know  it ;  I  hsvs  bees 
told  so. 

Mr.  R&berti  examined. 

What  do  yon  think  was  the  geoeml'f  •pW* 
of  Nnndoeomar?— I  have  alwi^s  heard  ff^* 
neral  Olavering  say,  that  he  Hicagrbt  M*» 
Rajah  Nundocomar  to  b^  a  ▼cry  boiyi  V^ 
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Do  yoa  raoolloct  the  ttfUeot-OMirr  of  wlMt 
jMswd  at  «Im  vmU  p«d  to  Maba  fUjah  F — 1 4o 
not  MooUect  aoy  cop^oraatioa  kut  saeh  aa 
OMirlit  fiaai  io  a  viiit  af  oonipliaBeat. 

Qlfjf  Mr,  Jmit,  Lemamirt,  Where  ana  the 
four  writera  that  were  at  Mr.  F«frke'a  tliat 
tnoraiof  f  lYIicfe  iv  Accoar  Monoahi  Mr. 
Fawke'a  aaoooby  P  Afa  Ibay  alii«  f 


Defitndmfs  CamrnU  aotwan,  Ta 
Are  tliey  in  CaleoMa  P — Yat. 

Tha  VanKet  oa  tbio  Proaeeittioo 
lows : 

loMPH  FovKS,  GmUy, 

NONDOCOMAR,  Guiltf. 

Raoa  Cbubn,  Not  Guilty, 
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559.  The  Trials*  on  the  Informations  which  in  pursuance  of  an 
Order  of  the  House  of  Commons^  vere  filed  by  his  Majesty's 
Attorney  General  f  against  Richard  Smith  and  Thomas 
Bband  Mollis,  esqrs.  for  having  been  Guilty  of  notorious 
Bribery,  and  thereby  procuring  themselves  to  be  elected  and 
returned  Burgesses  to  serve  in  Parliament  for  the  Bomugh  of 
Hindoo.  Tried  by  a  Special  Jury  on  Tuesday  the  12th  of 
March,  at  the  Assize  holden  at  Salisbury  for  the  County  of 
Wilts:  Before  the  Hon.  Sir  Beaumont  Hotham,  kut.  one  of 
the  Barons  of  his  Majesty's  Court  of  Exchequer:  16  Geougb 
III.  A.D.  1776. 

On  Jmoary  SI,  177$,  a  committee  of  the 
Hmise  of  CoromoDS  was  appointed  onder  Mr. 
^renvi1le*e  Act  (we  0tat.  10  Geo.  S,  c.  16,  14 
<3eo.  3,  e.  15,  and  Pari.  Hitt.  vol.  16,  pp.  dOS, 
€f  «ff.  vol.  17,  p.  1061,)  to  try  the  natter  of  a 
Petition  of  James  Cahtiorpe  and  Richard  Beck- 
Ibrd,  complainiof^  of  the  return  of  Richard 
Smith  and  Thonfaa  Brand  Roliia,  aa  banfeasea 
to  aerre  in  paHiament  for  the  bomnj^h  of  Bin- 
don.  On  February  14,  the  chairman  of  the 
Committee  informed  the  Houae  that  neither  of 
the  peranna  returned  or  of  the  petitionera  waa 
4July  elected  to  aerre  for  the  aaid  borough,  and 
he  at  the  aame  time  acquainted  the  Houae, 

**  That  in  the  courae  of  the  examination  into 
the  merits  of  the  petition  of  James  Cahhorpe, 
esq.  and  Richard  Beckford,  esq.  it  having  ap- 
peared to  the  committee,  that  the  roost  flaipant 
and  notorious  acts  of  bribery  and  corruption 
had  been  practised ;  and  that  a  very  considers* 
hia  majority  of  the  electors  of  the  borough  of 
Hindoo  had  been  bribed  and  corrupted,  In  a 
very  gross  and  extraordinary  manner;  and 
that  several  others  of  the  said  electors  had  been 
concerned  as  agents  for  that  purpose ;  the  com- 
mittee, desirous  that  the  Houae  may  adopt  such 
ineaaarea  as  may  dlacourage,  and,  if  possible, 
put  an  end  to  a  practice  so  subversive  of  the 
rreedotn  of  elections,  had  directed  him  to  lay 


*  T^ ken  in  Short- hand  by  Joseph  Gurney. 
Jtfate^  Into  this  IJfport  f  have  incorporated 
from  the  Election  Cases  of  Mr.  Douglas  (lord 
Olenhervie)  such  particulars  as  1  thougfal 
MTOfild  render  It  aatisfltctory« 

t  Mr.  Thiiriow.  ^ 


before  the  House,  the  whole  of  the  evidence 
given  before  the  said  eonmiittee,  with  their  opi* 
nions  theretin<m  ;  and  he  read  the  report  in  dIA 
place,  and  afterwards  defivered  it  in  at  the  tabte; 
where  the  same  was  read  ;  and  the  re8(dutSoiiA 
of  the  Committee  are  as  foHoweth : 

*'  Resolved,  That  it  appears  to  this  oammil* 
tee,  that  Richard  8mitb,  esq.  by  his  atjfentt^ 
has  beeo  guilty  of  notorious  bribery,  in  endea- 
vauriog  to  procure  himself  to  be  elected  and 
retoroed  a  burgess  to  serve  in  this  present  par* 
Imment  for  the  borough  of  Hindop,  In  th^ 
county  of  Wilts." 

The  like  resolutioo  respecting  Air.  Hollis. 

**  Resolved,  That  it  appears  to  this  commit- 
tee, that  James  Catthor^,  esq.  by  hii  a^ntt, 
has  been  guilty  of  notorious  bnbery,  in  endea- 
vouring to  procure  himself  to  be  elected  and 
returoMi  a  burgess  to  serve  in  this  presetit  par- 
liament for  the  said  borough  of  Hindon. 

«*  Resolved,  That  it  appears  to  this  cofnmlt- 
tee,  that  fUchard  Beckford,  esq.  has,  by  hia 
agent,  endeavoured  by  promise  of  money,  to 
procure  himself  to  elected,  and  returned  a 
ourgess,  to  serve  in  this  present  parliament  for 
the  said  borough  of  Hindon. 

*'  Resolved,  That  it  sppears  to  this  com- 
mittee, that  the  rev.  John  Nairn,  of  Hmdon, 
Fashaqi  Nairn,  esq.  late  of  Bury-atreet,  St. 
Jaities's,  Francis  Wanl,of  Sherbone-lane,  Lon« 

don, Stevens,  a    botcher,   at  Salisbury, 

commonly  called  Jobber  Stevens,  &c.  (in  all, 
thirteen,  specified  by  name)  have  acted  as 
agents,  and  have  been  accessary  to,  and  con- 
cerned in«  the  notorious  acta  oif  bribery  and 
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day  ftDd.pbee  aforcMid  in  llie  laid  thcriff's 
^en  next  conntv  oonrt  to  be  boMen  after  ibc 
receipt  of  tbal  bis  said  ma^esljf's  wnt»  two 
kni^bu  of  ibe  most  fit  and  discreet  of  the  said 
county,  gilt  witb  swords,  and  of  etery  ct^  of 
bis  said  oonnty  two  citizens,  and  of  etery  bo- 
roogb  in  tbe  same  county  two  burgesses,  of  tbe 
most  sufficient  and  discreet,  freely  and  indif- 
ferently by  tbose  wbo  at  socb  proclannation 
sbould  be  present,  according  to  tbe  form  of  tbe 
statute  in  tbat  case  made  and  pro? ided,  tbe  said 
tben  sheriff  should  cause  to  be  elected,  and  tbe 
names  of  those  knights,  citizens,  and  burgesses, 
so  to  be  elected,  whether  they  should  be  pre- 
sent or  absent,  tbe  said  tben  sheriff  should 
cause  to  bf  inserted  in  certaia  indeatures  to  be 
thereupon  made,  between  the  said  then  sheriff 
and  tbose  who  should  be  present  at  such  elec- 
tion, and  them  at  the  day  and  place  aforeMid 
the  said  tben  sheriff  should  cause  to  oome  in 
such  manner  that  tbe  said  knights  for  them- 
selves and  tbe  commonalty  of  tbe  ssme  county, 
and  tbe  said  citinens  and  bttrge«es  for  them- 
lelves  and  the  commonalty  of  the  said  cities 
and  boroughs  respectirely,  might  hare  from 
them  full  and  sufficient  power  to  do  ^nd  con- 
sent to  those  things  which  then  end  there  by 
tbe  common  council  of  his  said  majesty's  king- 
dom, by  the  blessing  of  God,  should  happen  to 
be  ordained  upon  tbe  aforesaid  affairs,  so  tbst 
for  want  of  such  power,  oi^  through  an  impro- 
▼ident  election  of  the  said  knights,  citiasens,  or 
burgesses,  tbe  aforesaid  affairs  might  in  no  wise 
remain  unfinished;   willing  nerertheleas,  tbat 


^orroption,  that  have  been  practised  at  the  last 
ekction  for  tbe  said  borough  of  Hindon. 

"  Resolved,  tbat  it  is  the  opinion  of  this 
committee,  that  the  House  be  moved,  for  leave 
to  bring  in  a  Bill,  to  disfranchise  the  said 
Itoroiigh  of  Hindoo,  in  the  county  of  WilU/' 

On  the  8th  of  May  following,  the  Hoose  or- 
dered that  the  Attorney  General  should  forth- 
with prosecute  the  saio  RichanI  Smith,  Thomas 
Brand  Hoilis,  James  Calthorpe,  and  Richard 
Beckford,  fi)r  their  said  offences. 

In  Trinity  term  15  George  3,  the  Attorney 
General  filed  the  following  Information  against 
general  Smith.* 
«  Wiltshire, 

«*  Be  it  remembered/That  Edward  Tbnrlow, 
esquire,  Attorney  General  of  Our  present  sove- 
reign lord  the  king,  who  for  .our  said  lord  tbe 
king  in  this  behalf  prosecuteth,  in  his  proper 
person,  comelh  here  into  the  court  of  our  said 
lord  the  king,  before  tbe  king  himself,  at  West- 
minster, on  Friday  next  after  the  morrow  of  tbe 
Holy  Trinity,  in  this  same  term,  and  for  our 
■aid  lord  tbe  king,  gives  the  court  here  to  un- 
^derstand  and  be  informed,  tbat  the  borough  of 
Hindon  in  the  county  of  Wilts  is  an  ancient 
borough,  and  for  a  long  space  of  time  two  bur- 
gesses of  the  said  borough  have  been  elected 
and  sent,  and  bsve  used  and  been  accustomed 
and  of  right  ought  to  be  elected  and  sent,  to 
■erv^  as  burgesses  for  the  said  borough  in  the 
parliament  of  this  kingdom  (to  wit)  at  the  bo^ 
rough  of  Hindon  aforesaid,  in  the  said  county 
of  Wilts :  and  the  said  Attornejr  General  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 

S'veth  the  conrt  here  to  understand  and  be  in- 
rmed,  tbat  on  tbe  first  day  of  October^  in  the 
14th  year  of  tbe  reign  of  our  present  sovereign 
lord  Georffe  tbe  3d,  by  tbe  gfrace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de* 
fender  of  the  faith,  &c.  a  certain  writ  of  our 
said  lord  the  king,  under  tbe  great  seal  of  Great 
Britain,  issued  out  of  his  msjesty's  court  of 
Chancery  (the  said  court  (hen  and  still  being  at 
Westmi^ter  in  the  county  of  Middlesex)  di- 
rceted  to  the  sheriff  of  the  conntv  of  Wilts;  by 
which  said  writ,  our  said  lord  the  king,  recit- 
ing, that  wbereaa  by  tbe  advice  and  assent  of 
his  mijesiy's  council,  for  certain  arduous  and 
nigent  affauv  concerning  bis  said  maiesty,  the 
state  and  defence  of  his  kingdom  of  Great  Bri- 
tain and  the  church,  his  majesty  ordered  a  cer« 
tain  parliament  to  be  holden  at  the  city  of 
Westminster,  on  the  S9th  day  of  November 
then  next  ensumg,  and  there  to  treat  and  have 
conference  with  the  prelstes,  great  men,  and 
peers  of  his  realm ;  bis  msjesty  by  his  ssid 
writ  did  eommand  and  strictly  enjoin  the  ssid 
sheriff;  that  proclamatkm  being  made  of  the 

*  He  was  a  general  officer  in  the  East  In- 
dies. JDuring  several  years  he  was  a  member  of 
the  House  of  Commons,  and  a  frequent  speaker 
there.  He  waa  particularly  active  upon  mat- 
ters idating  io  the  East  Indies,  as  to  which, 
see  tbe  New  Pari,  History.  < 


neither  the  said  then  sheriff,  nor  an^  other 
sheriff  of  Ibis  bis  msjesty's  said  kingdoro, 
should  be  in  any  wise  elected ;  and  the  ekctioa 
in  the  said  then  sheriff's  full  conntv  no  osade 
distinctly  and  openly  under  the  aaid  then  she- 
riff's seal,  and  the  seals  of  those  wbo  should  be 
present  at  such  election,  tbe  said  then  sheriff 
sbould  certify  to  his  majesty  in  his  Chancery, 
at  the  day  and  place  without  delay,  remitting 
to  hb  majesty  one  part  of  the  aforesaid  inden- 
tures annexed  to  toe  said  writ,  together  witl^ 
the  said  writ ;  and  the  said  Attorney  General  of 
our  said  lord  the  king,  for  our  said  lord  tbe  king, 
gives  the  court  here  further  to  understand  and 
be  informed,  that  the  said  writ  afterwards,  and 
before  tbe  return  thereof  (to  wit)  on  tbe  ssid 
Ist  day  of  October  in  the  14th  year  afore- 
said, was  delivered  to  Thomas  Estcoiirt,  ea^ 
tben  and  continually  from  thenceforth  ontil  and 
at  and  after  the.  return  of  the  aaid  writ  bcny 
sheriff  of  tbe  said  county  of  Wilts,  to  be  exe- 
cuted in  due  form  of  law  (to  wit)  at  the  borough 
of  Hindon  aforesaid :  and  the  said  Attorney 
General  of  our  said  lord  the  king,  for  omr  said 
lord  tbe  king,  «ves  the  court  here  ftirther  to 
understand  and  be  informed,  tbat  by  Yiitne  of 
tbe  said  writ,  the  said  Thomas  Estoonrt,  so 
being  sheriff  as  aforesaid,  afterwards,  asd  be- 
fore tbe  return  of  the  ssid  writ,  (that  ie  to  say) 
on  tbe  said  1st  day  of  October,  In  the  14lh  year 
aforesaid,  and  in  the  year  of  our  Lord  1774»  at 
tbe  borough  of  Hindon  aforesaid,  ia  the  said 
evunty  of  Wilts,  made  his  pceccpl  io  wzitiBg, 
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«eaM  vrith  the  w«l  o^  ioM  officfe  of  tberiff  of  the 
taid  county  of  Wilte,  directed  to  the  then  bdliff 
of  the  borough  of  Hindoo  in  the  said  county  of 
Wilts,  of  and  for  the  election  within  the  Mid 
boroogrb,  of  two  hui^esset  of  the  boroug^b  afore- 
said, according  to  the  form  and  effect  of  the 
said  writ ;  and  the  -said  Attorney  General  of 
our  said  lord  the  king,  for  our  said  lord  tl^e 
J{iog,  gires  the  coifrt  here  furthejc  to  onder- 
fltand  and  be  infomed,  that  by  virtue  of  the 
said  precept  afterwards,  and  before  the  return 
thereof  (to  wit)  on  the  lOtb  day  j>f  October,  in 
the  ]4tb  year  aforesaid,  at  the  borough  of 
Hindon  aforesaid,  in  the  said  county  of  Wilts, 
the  election  of  two  burgesses  to  serve  as  bur- 
gesses for  the  said  borough,  in  the  then  next 
parliament  to  beholden  as  aforesaid,  was  had 
and  made;  which  said  election  was  the  first 
and  next  election  of  burgesses  to  serve  as  bur- 
gessfea  f6r  the  said  borough,  in  the  parliament 
of  this  kingdom,  after  the  committrag  of  the 
several  oifences  hereinafler  firstly,  secondly, 
thirdly,  and  fottrthly  mentioned :  and  thesaiid 
Attorn^  General  of  onr  said  lord  the  king,  for 
our  said  lord  the  king,  gives  the  court  here  fur- 
ther to  nnderstand  and  be  informed,  that  before 
the  issuing  of  the  said  writ,  a  general  election 
of  representatives  to  serve  in  parliament  for  the 
several  counties,  cities,  and  boroughs  in  this 
kingdom,  being  expected,  James  Calthofpe. 
esquire,  Richard  Beckibrd,  esquire,  Richard 
Smith,  esquire,  and  Thomas  Brand  Hollis,  esq. 
were  candidates,  that  of  them  two  might  be 
chosen  and  returned  to  serve  as  burgesses  for 
the  said  l)6roogb,  in  the  then  next  parliament 
for  this  kingdom ;  and  the  said  James  Cal- 
thorpe,  Richard  Beckford,  Richard  Smith,  and 
Thomas  Brand  Hollis,  remained  and  continued 
candidates  for  the  purpose  aforesaid,  until  and 
at  the  lime  of  the  said  election,  to  wit,  at  the 
borongh  of  Hiodon  aforesaid,  in  the  said  county 
of  Wilts :  and  the  said  Attorney  General  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 

S'ves  the  court  here  further  to  understand  and 
\  informed,  that  the  said  Richard  Smith  late 
of  the  said  borough  of  Hidden,  in  the  said 
county  of  Wilts,  elquire,  well  knowing  the 
premises,  but  being  a  person  of  a  depraved, 
corrupt,  and  wicked  mind  and  disposition,  and 
imlawfttlly  and  wickediv  intending,  as  much  as 
in  him  the  said  Richard^  Smith  lay,  to  interrapt 
and  prevent  the  free  and  indifferent  election  of 
burgesses  to  serve  for  the  same  borough  of 
Hindoo,  in  the  then  next  parliament  of  this 
kingdom,  and  by  illegal  and  corrupt  means  to 
procure  himself  to  be  elected  a  burgess  to  serve 
for  the  said  borouffh  in  the  then  next  parlia- 
ment of  this  kingdom,  before  the  said  election, 
to  wit,  on  the  ]5th  day  of  February,  in  the 
ISth  year  of  the  reign  of  our  sovereign  lord 
George  the  Sd,  now  king  of  Great  Britam,  &c. 
at  the  borough  of  Hiodon  aforesaid,  in  the  said 
county  of  Wilts,  unlawfully,  wickedly,  and 
corruptly  did  solicit,  urge,  and  endeavour  to 
procure  Thomas  Moore,  Charles  Simpson, 
John  Baidwyn,  Jeremiah  Lucas,  Robert  Tyley, 
ThoBias  Farrelli  Jos.  Nsctoo,  Jos.  Cuff)  John 
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Edwards,  WIHiam  flUtohtos,  John  Maahment, 
John  Larkham,  Renalder  Bowles^  Jos.  Cholsey 
the  yonngfer,  John  Davis  the  elder,  Richard 
Brwood,  William  Cheverall,  Samoel  Dorr, 
Thomas  Harden,  James  Edwards,  Jos.  Choi* 
sey  the  elder,  Thomas  Spencer,  James  Smarts 
John  RandalK  Edward  Ranger,  John  Dewy, 
Mke  Beckett,  Philip  Beckett,  Henry  Dukes, 
Edward  Beckett,  Isaac  Moody,  William  Hack* 
er,  John  Bishop,  Edward  Hollowday ,  George 
Spender  the  younger,  John  Cheverall,  John 
Dukes  the  elder,  John  Dokes  the  younger^ 
Robert  Wyer,  Moses  Weeks,  George  Dukes, 
George  Hay  ward,  Edward  Trewiock,  Matthew 
Davis,  Philip  Beckett  the  younger,  Henry  Jer- 
ret,  John  Davis  the  younger,  William  Day, 
Samoel  Collier,  Walter  Percy,  Edward  Sher* 
gold,  Benjamin  Beckett,  Edward  White,  Joha 
Hooper  the  elder,  Samuel  Farthing,  John 
Hooper  the  younger,  William  Newten  the  elder^ 
WiHiam  Newton  the  younger,  James  Percy, 
Henry  Huffe  the  elder,  Henry  Huffe  th» 
younger,  Benjamin  Cholsey  the  younger,  Johia 
Bell,  George  Spender  the  elder,  JamesAnder- 
son  the  younger,  William  Lambe,  Jos.  JLambe, 
Edward  While,  Robert  Wyer,  Matthew  White 
the  younger,  Matthew  Stevens,  William  Wbite^ 
Richard  Ingram,  Francis  Ranger,  William 
Percy,  filias  Pitman,  William  Cuff  the  elder, 
Mathew  White  the  elder,  William  Stevens, 
George  Stevens,  John  Stevens  the  elder,  James 
StevenS)  John  Stevens  the  younger,  Johiv 
Wyer,  Benjamin  Cholsey  the  elder,  Williaor 
Ranger,  Francis  Cheverall,  Charles  Wyer, 
James  Wyer,  John  White,  William  y/jtr^ 
James  Anderson  the  elder,  John  Beckett,  Tbo^ 
mas  Wyer,  Luke  Beckett  the  elder,  Roger 
Spender,  Robert  Day,  William  Cuff  the  young- 
er, Elias  Steevens,  James  Steevens,  William 
Gilham,  Hfenry  Savage,  Jarvis  tiilbert,  Tho-  . 
mas  Percy,  John  Ranger,  Edward  Percy,  Wil- 
liam Percy  the  younger,  Robert  GUhert,  Wil- 
liam Dukes,  Thomas  Dukes,  Roffer  Norton, 
Joseph  Moody,  James  Gilbert,  John  Gaae, 
Luke  Mead,  Nathaniel  Philips,  Joseph  Norton, 
Samuel  Norton,  John  Ransome,  Thomas 
Brooks,  Samuel  Philips,  Joseph  Scamell,  Wil- 
liam Sandall  the  elder,  Luke  Maishment  tbs 
younger,  Luke  Maisbment  the  elder,  John 
Maishment,  William  Sandall  the  younger, 
James  Burleigh,  William  Harden,  Samuel 
Field,  John  Bowles,  Robert  Ran^,  Thomas 
Lanbam,  John  Richardson,  Wilham  Spender, 
Henry  Oboume,  John  Penny,  Richard  Pitman, 
William  Nisbeck,  James  Davies,  Joseph  Gilbert, 
James  Gongh,  James  Wier,  John  Gdbert,  and 
John  Stevens,  respectively,  each  and  every  of 
them,  then  and  there,  and  until  and  at  the  tmio 
of  the  said  election,  having  a  right  to  vote  at 
and  in  the  election  of  burgesses,  to  serve  as 
burgesses  for  the  same  borough  in  the  parlia- 
ment of  this  kingdom,  for  him  the  said  Rtcbaril 
Smith,  and  the  more  efiectually  to  tempt,  cor- 
rupt, and  procure  the  said  several  persons  who 
had  a  right  to  vote  as  aforesaid,  to  give  their  re- 
spective votes  for  hiip  the  said  Richsrd  Smith 
in  the  said  eieotion,  be  the  saul  Bkbar4  SsMtk 
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4Bgp  o€  Vehroanry  ui  fb*  ISIh  year  aiawaak^  tM 
Ik^hormoiA  o«  Hkuloa  afomaid,  w  tlia  taid 
^o«i%  «ft'  Wilts,  MiMfiiHy^  widiedlj,  mmI 
.  odrruptly  gi? •»  asd  aaiM»  and  pi«a«ra  to  be 
givM,  ta  tbe  aaid  sevemi  paraona  reapedi? dy , 
viMtbad  aucb  m  ligbl  to  fate  as  aMreaaid,  a 
caitaui  8019  of  maagy,  to  wit,  the  auni  of  five 
gaineaa  of  laivrAil  natfiay  of  Great  Britaio,  aa  a 
Mbe  aodnwavd,  to  engage,  corrupt,  and  pro- 
ctife  tbe  aaid  aevefal  pemona  respectively,  so 
baviDg  sacb  right  to,  vote  aa  aforesaid,  to  give 
tJMir  respective  volea  id  the  said  eleetioa  of  bur- 
^fcsaes  to'sesveaa  bnrgeMes  for  the  said  borough' 
Ml  the  then  nest  parliament  of  this  kiogdoai, 
far  bint  the  said  Kiehard  Smith,  in  order  that 
be  tbtt  aaid  Bicbard  Smith<  fliight  be  deoted 
Mid  retorncd^  to  aarve  as  a  bnrgeaa  for  tbe  said 
barougb,  m  the  then  said  nextparliaoeDt  of  tbia 
kiogdoaar  to  the  gpeat  obatraction  and  hinw 
dnkioe  af  a  free,  indifferent,  and  unbiassed 
elastieo  ofl  burgBaar ■  to  aerve  in  parliament  for 
the  aame  borough,  m  manifeat  violation  and 
aubfrersieo  of  tbe  coustitntion  of  tbia  kingdoiOy 
and  of  tbe  liberties  and  privile|[es  of  the  sub* 
jeets  tberaaf,  to  tbe  evil  and  pernicious  ezampln 
of  all  others  in  tbe  like  case  offending,  and 
against  tbe  jMsce  of  our  said  lord  the  king,  bin 
cnaniiaad  dimity :  and  tbe  said  Attoruey-Gene- 
ral  of  odr  said  lord  the  kiog,  for  our  said  lord 
the  king,  givetii  the  oourt  here  further  to  unr 
dersiand  and  be  infiirmed,  thatthesaid  Richard 
Soiitb,  being  such  person  a»  aforesaid,  and  nA<^ 
Issrliilly  and  wickedly  intandingi  (aa  much  aain 
him  the  said  Richard  Smith  lay)  to  interrupt 
and  prevent  a  free  and  indifferent  election  of 
bucgesses  to  aerve  for  the  said  borough  of  Hin* 
don  in  the  then  next  parliament  of  tbia  king- 
dom, and  by*  illegal  and  corrupt  meana  to  pro- 
cure himself  tb  be  elected  to  serve  as  bniigess 
for  the  said  borough  in  the  then  next  parlin* 
raentof  ibis  kiugdom,  before  the  said  election, 
(to  wit)  on  the  thud  day  of  October,  in  the  14th 
yeast  aforeaaid,  at  the  borough  of  Hindon  jafore- 
aaid^  in  tbe  aakl.  county  of  Wiltai.  unhuvfully^ 
wlokedly,  andoormptly^  in.  tbe  prsseoee  and 
hearing  of  divera  pemona,  who  had  then  and 
thove  a  ngbttavotein  the  election  of  burgcsam 
to  aarve  for  titer  aaid  borough  in  tbe  paiii^- 
moot  of  thia  kingdom^,  did  declare,  and  witb,a 
lood  voKe  pobliab,  that  he  would  give  to  each 
and  every  person  whobad  airigbt  to  vote  in  the 
mdd'eleotion>of  burgasasa  to  aerve  far  tbeaaid 
borough  of  lilndon  in  the  then  nest  perbameiit 
of  thisliiDgdom,  bribes  and  rBimards.to  vote  in 
thai  election  for  him  the  aaid.  Riishani  Smithy 
with  iatent  nnlawfullv  to  tempi,  eosrapt,  and. 
procore  the  persona  ttaving.  a  right  to  voto.in. 
thatelectiooi  to  give  their  votea  in  thatelec** 
lion,  for  him  tho  aaid  Richard  Smith,  that 
hothff  said  Aiobard  Sasith  might  bo  elected, 
and  returned  a  burffeaa  to  aerve  for  the  aaid 
borough  in  tbe  said  theo^ext  parliament  of  this 
kingdom;  to  tbe  great  obstruction  of  a  free, 
quiet,  andandifibrent'  election  of.  bufgeases  to 
setve  in  parliament  aa  bnigeases  for  the  same 
bat^angh^  in  mwnifaat  vtolaiioii.aodfliihf  aninBoi: 


tU  eagrtjttion  of  thw  king*MBrand  of  the  U- 
barrtasaad  priaile^of  the  subjpla  thereof,  to 
the  evil  nod  penncioua  example  of  aliotheia 
in  tlie  like  oaae  offending,  and  a^ainat  the  peace 
of  oor  aaid  lord  tbe  king,  bis  crosrn  and  dimity : 
and  the  said  Attorney  General  of  onr  aa&  lord 
tbe  king,  for  our  said  lord  tbe  king*  givea  tbe 
court  here  fortlier  to  nnderstond  and  he  inform- 
ed, that  the  aaid  Richard  Smith,  being  aucb 
person  aa  aforesaid,  and  again  untowfnJIy, 
wickedly,  and  corruptly  intending  (aa  much  as 
in  bim  the  said  Richard  Smith  lay)  to  interrupt 
and  prevena  the  free  and  indiffierent  electioo  of 
bni^gessea  to  aerve  aa  burgesses  for  tbe  said  bo- 
ron^ in  the  parliament  of  this  kingdoni,  and 
by  illegal  and  corruptmeana  to  procure  hioMstf 
to  be  elected  aburg^as  to  serve  aa  a  buiyem  for 
tbe  said  borough  in  the  parliament  of  tJua  king- 
lie  the  aaid  Richard  Smith  aflerwanb, 


and  before  tbe  said  election  so  had  and^oaade  as 
aforesaid,  to  wit,,  on  the  4th  day  of  April,  in  the 
14th  year  of  tho  rei^  of  oor  lord  tbe  now 
king,  at  the  borough  of  Hindon  aforeaaid,  in 
tbe  aaid  eoonty  of  n  ilts„nnlawfully«  wickedly, 
and.corroptly  did  give,  and  caose  and  procure 
to  bo- given,  to  div«n  other  persona^  namely, 
TbooMS  Moore,  Charlea  Simipson,  John  Bald'* 
win,  Jeremiah  Lucas,  Robert  Tyler,  Tbomss 
Farrell,  Joseph  Nocton,  Joaeoh  Guff,  John  Ed- 
wardsy  William  Stevens,  John  Maiahment, 
John  Larkbam,  Rnoakl^  Bowles^  Joseph 
Obobey  the  younger,  John  Davis  the  elder, 
Itichard  Erwood,  William  Cbiverall,  Samnd 
Daw,  Thomas  Harden,  Jamea  £dwwds,  Jo* 
aeph  Cholsey  the  younger,  Tbomaa  T 
James  Smart,  John  Randle,  Edwnrd  j 
John  Dewey,  Luke  Beckett  Philip 
Henry  Dukea,  Edward  fiecket,  Jsaan  Moody, 
William  Hacker,  Jobq  Bishop,  Edwnrd  Hol- 
lowday,  George  Spencer  tbe  yonn«r,  John 
CheveraU,  John  Dokea  tbe  elder,  Joon  Dokea 
the.  younger,  Robert  Wyer,  Moaes  Week% 
Geoive  Dukes,  George  Hayward,  Bdward 
TrewTock,  Matthew  Davis,  Philip  Becket  the 
younger,  Henry  Jerret^  John  Dnvia  tbo 
youognr,  William  Day,  Samuel  CoUaer* 
Walter  Pennr.  Edward  Sbeinsld^  Benjnaun 
Beckett,  Edward  White,  John  Hooper  the 
elder,  Samuel  Farthing,  John  Hoopor  tho 
younger,  William  Hooper  tbe  older,  Wil- 
liam Newton  tbe  younger,  Jamea  Percy, 
Henry  Huff,  the  elder,  Henry  Huff  tbe 
younger,  fiei\iamin  Cholaeyi,  tho 
John  Bell,  George  Spender  tbo  elder,,  Ja 
Andefaontbeyoonger,  William  Lavube,  Joseph 
Lambe,  Edwacd  White,  Robert  Wy^,  Mnt* 
bow  White  the  younger,  Malhew  SleevniM, 
William  White,  Richard  Ingram,  Frauoia 
Rangor,^  William  I!emy»  Elias  PUmau,  Wf^ 
Ham  Cnff tbeolder,  Mathow  Whito  thn  dder, 
William.  Sleavens^  George.  Steeren^  Jobs. 
Steevens  IbeeUkir,  JanMsSteevena^  JohnSlee* 
vecna  thoekkw,  James  Sleevens,  JokoT 
veena  tbo  younger,  John  Wyer,  Bcsji 
Cholsey  tbe  eklei^  WilUam  Ramr,  Fn 
ChivemU,  Charles  Wyer,  James  Wyw.  John 
Whito|.  WUIian  Wyari  " 
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«1der,  Joba  Beckett,   Tbomis  Wyer,  Luke 
Bfckett  the  elder,    fio^r  SfieDder,    Robert 
Day,  Willfam  Cuff  the  yooDgvr,  ENm  Stee- 
▼ens,  Jami&s  Steeveoe,  William  Gilbkni,  Henry 
Clarajfe,  CbArlea  OHberC,  Thomas  Percy,  John 
lUoger,  Bdward  Percy,  WHItam  Percy  tbe 
yooa^er^  Robe#t  Gilbert,  William  Dukes,  Tho- 
nas  Dukea,  Roirer  Norton,  Joe.  Moody,  Jamer 
Gilbert,  John  Qaoe,  Luke  Mead,  Natbatiiel 
PhiliiM,  Joaeph  Nortoo,  Samuel  NoHOn,  John 
Raodsome,  Tbomaa  Brookes,  Samuel  Philips, 
'Joseph  Scaiiiell,  William  Saodall   the  eider, 
Luke  Maishment  tbe  youuger,  Luke  Maish- 
ment  tbe  elder,  John  Maishment,  William  Sen^ 
die,  James  Burterg^h,  WitKam  Harden,  8«moel 
Field,  John  Bowles,  Robert  Rattl|(e^,  Thomas 
Lanbam,  John  Richardson,  William  Spender, 
Henry  OboBme,  John  Penny,  Richard  Pitt- 
man,  WiHtam  Nisbeck,  James  Datis,  Joseph 
Gilbert,  James  Goni{h,  James  Wh«^  John  Gil- 
bert, tod  John  Sterens,  respectively,  each  and 
every  of  them   then   and    tber«,   and  ^  until 
and  at  tbe  time  of  tbe  said  election  having  a 
right  to  vote  at  and  in  the  election  of  burgesses 
l»  serve  as  burgesses  for  the  said  borough  of 
Hindon  in  tbe  pariinmeut  of  this  kingdom,  ano- 
ther lari;e  sum  of  monev  (to  wit)  the  snm  of 
five  guineas  of  like  lawnil  money,  as  a  briiie 
and  rewani  to  each  of  them  tbe  said  several 
peviions  last- mentioned  having  such  right  to 
Tote  as  afuremid,  to  engage,  corrupt,  and  pro- 
cure the  said  persons  respectively  to  give  their 
Respective  vote»  nt  and  in  the  then  next  election 
of  burgesses  to  serve  as  burgesses  for  the  same 
borough  in  the  said  theu  next  parliament  of 
this  kingdom,  for  him  the  «aid  Richard  Smith, 
to  order  that  he  the  said  Richard  Smith  roighl 
be  elected  a  burgess  to  serve  for  the  said  bo- 
rough in  tbe  said  then  next  parliament  of  this 
Jcingdora,  fo   tbe  great  obstruction  and  hin- 
drance of  a  free,  quiet,,  indifferent,  and  unbiass- 
ed electk)n  of  burgesses  to  serve  in  parliament 
AS  burgesses  for  the  same  borout^h,  in  violation 
and  subversion  of  the  constitution  of  this  king- 
dom, and  of  the  liberties  and  privileges  of  the 
•ubyeeta  thereof,  to  tbe  evil  and  pernicious  ex- 
•iDple  of  aH  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  lord  the  king, 
bis  crown  and  dignity  :  and  the  said  Attorney 
Gleneral  of  our  said  lord  the  king,  tbr  our  said 
lord  the  king,  gives  the  court  here  further  to 
uoderatand  and   be   informed,   that  the  said 
Aidtard  Smith,  being  such  person  as  aforesaiil, 
and  again  unlawfully,  wickedly)  and  corruptly 
ioteofiiog  (as  much  as  iu  him  tbe  said  Riclvard 
Smith  lav)  to  interrupt  and  ]n«vent  the  free 
and  imliffi?rent  election  of  burgesses  to  serve  as 
btirg'easea  for  the  same  borough  in  the  parlia* 
nveol  of  this  kingdom,  and  by  illegal  and  cor- 
rupt means  to  procure  himself  to  be  elected  a 
barg«so  to  serve  as  a  burgess  foe  the  aaid  bo- 
rough   in  parltametit ;  he  (be  said  Ricliard 
Stahb,  before  the  said  election,  (to  wit)  on  the 
8tb  daT  of  October,  in  tbe  fourteenth  year 
aforesaid,  at  the  borough  of  Hindon  afbresaid, 
in   tbe  «aid  ettunty  of  Witts,  did  v/nlawfiilly, 
wickedly,  and  eommtly  gift,  and  ^we  and 
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procure  to  be  given,  to  divert  other  persons, 
namely,  Joaeph  Norton,  Jos.  Cnffe,  Jo|;in  Ed' 
wards,  labourer,  William  Stevens,  John  Marsh^ 
man,  John  Edwards,  glazier,  John  Larkbam, 
Reoalder  Bowles,  Joseph  Cholsey  tbe  younger, 
John  Davis  the  elder,  Richard  iSrwood,  WiN 
Ham  Cbiverall,  Samuel  Daw,  Thomas  Harden, 
James  Edwards,  Joseph  Cholsey  tbe  etder^ 
Thomas  Spencer^  Henry  Obourne,  John  Pen* 
ny,  James  Smart,  John  Handle,  Edward  Ran^ 
ger,  Stephen  HardinsTt  John  Dewey,  William 
Snook,  Harry  Jukes,  Edward  Beckett,  Rtcbard 
Pitman,  Thomas  Wier,  Isaac  Afoody,  WtlHam 
Hacker,  John  Bishop,  Edward  Halliday,  Wal- 
ter Beckett,  George  Spender  the  yoongeri  John 
Cbiverall,  John  Dukes  tbe  elder,  John  Dukes 
tbe    younger^    Robert  Wier,    Hoaes  Weeks, 
Oeoi^   Dukesi  Thomas  Steevens,   William 
Spender,  John  Hart,  George  Hayward^  Ed- 
ward Tulick,  Mathew  Davis,  John  Ingram  the 
younger,  Philip  Becket  tlie  younger,  Andreir 
Farrett,    Henry  Jerrardj    William    Brooketi 
John  Gilbert,  John  Steevens,  Ellas  Steevens, 
John  Davis,  Thomas  Howell,  William  Day,* 
Walter  Pierc^,  John  Beckett,  Edward  SheV^. 
gold,  Benjamin  Beckett,  Edward  White,  John 
Hooper  tlie  elder,  Samuel  Farthing,  William 
Newton,  William  Nesbick,  John  Hooper  the 
younger,  William  Lucas,  WilHam  Newton  the 
younger,  James  Piercy,    William    Abraham, 
Henry  Huffe   the  elder,    Henry  Huffe   the 
yotrager,  John  Moore,  Benjamin  Gbolsey  the 
younger,  Ji>hn  Bell,  George  Spender,  Jamef 
Anderson,  William  Lanibe,  Joseph  Lamhe,  Ed- 
ward White,  Robert  Wyer,  Mathew  White  the 
yaunger,   Mathew  Stevens,  William  White^ 
Richard  Ingram,  Francis  Ranger,  Elias  Pitt- 
man,  William  Cuffe,  Mathew  White,  WilHant 
Steevens,  George  Steevens,  John  Steevens  the 
eMer,   James  Steevens,   John   Steevens  the 
younger,  John  Wyer,  Benjamin  Cholsey  tbe 
elder,    William    Ranger,   Thomas  Sieevent, 
Francis  Cbiverell,  Charles  Wier,  John  White, 
William  Wyer,  James  Anderson,  John  Beckett, 
Tliomas  Wier,  Lnke  Beckett,  Roger  Spender, 
Robert  Day,  John  Nairn,  William  Cuff,  Elias 
Steevens,  James  Steevens,  Isaac  Savage,  Wil- 
liam Gilham,  Archibald  Hunter,  Henrv  Sa- 
vage,  James  Lambert,  John  Steevens,  Janiea 
Cuffe,  Jervoise  Gilbert,  Thomas  Piercy,  John 
Ranger,  Edward  Piercy,  Robert  Gilbert,  Tho- 
mas Lanham,  Jos.  Gilbert,  John  Richardson, 
William  Dukes,  Richard  Smith,  Henry  Lam- 
bert, James  Warne,  Thomas  Dukes,  Roger 
Norton,  Joseph  Moody,  James  Davis,  Jamee 
Gilbert,  Thomas  Philips,   John  Gane,  Luke 
Mead,  Nathaniel  Philips,  Joseph  Norton^  Sa- 
muel   Norton,     John     Randsome,    Tbomaa 
Brookes,  Thomas  Harden,  John  Harden,-'Sa- 
muel  Pliilips,  Jos.  Scammell,  William  Saodle 
the  elder,  Luke  Marshman  tbe  younger,  Jamea 
Goffe,  Luke  Marsh  man.  the  elder,  John  Mirsh- 
man,  Richard  Harden^  William  Sandle  the 
younger,  James  Burleigh,   William  Harden, 
Thomas  Field,  Samuel  Field,  Richard  Beckett, 
and    Robert  Ranger,  rtepectively,  each  and 
every  of  them  then' amltbeMraapemivtly  bav^ 
.  4K 
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log  a  right  to  lote  m  thfi  ,c|eetioD  of  buiv^MM 
to  MTTe  for  the  oame  borough  ip  the  porliuBcot 
of  ibit  kio^om,  a  large  tarn  of  money,  to  wU, 
the  sum  of  fi?e  gutoeaa  of  like  lawful  ino«e>« 
aa  a  bribe  and  reward  to  engage,  oormpt,  aotf 
procure  the  aaid  several  last-mcotiooed  pe^ 
aoDS  respectiTely  to  gif  e  their  respective^  votoi 
io  the  electioD  of  burgesses,  to  serve  as  bur- 
gesses for  the  same  borough  in  the  sai4  then 
next  parliament  of  this  kingdom,  for  him  the 
said  Richard  Smith,  ip.  order  that  he  Ibe  said 
IftichanI  Smith  might  be  elected  and  retvroed 
^  burgeis  to  serve  for  the  said  boroogh  io  th< 
•fiid  tbeo  uext  parliament  of  this  kingdom ;  by 
ineaos  wh^eof  ibe  said  several  persons,  last 
ybore-jiiirnedi  whp  b»d  such  eight  to  rote  as 
aforfesfiid,  were  respfolively  tempted,  oonnipt* 
f d,  aoA'  procured  to'.give,  pod  did  give  iktdr 
votes  at  and  in  the  aaid  election  so  had  and 
made  as  aforesaid,  for  the  aaid  Hichard  Snaitht 
for  the  purpose  aforesaid  ;  th«t  is  to  faj,  at  the 
borough  of  Jlipdoq  aforesaid,  in  the  e^id  county 
of  Wilts,  to  the  ^reatohytniptioQ  and  hindrMce 
of  a  free,  quiet,  indifferent,  and  qpbiasped  oleo- 
tion  of  burgesses  to  serve  in,  parlipQ»ent  for  the 
Mpse  borough,  in  Tiolation  aod  sub? eriioit.  of 
the  constimtiop  of  (his  kingdom,  and  of  the  11- 
bertiea  and  privileges,  of  the  sutyects  tb^eof^  to 
the  evil  and  pernieions  example  of  all  others  io 
the  like  oase  o^ending,  and  against  the  peace 
of  our  si^Hi  lord  the  king,  his  crown  ^nd  dig- 
nity :  and  the  said  Attorney  Geperpl  ,of  our 
s#id  lord  ihc  Ming,  for  our,  said  lord  the. king, 

E'ves  the  court  here  further  tp  .understiaod  opcl 
informed,  that  the  sai4  llichard  Smithy  wol( 
knowing  the  premises,  bul  beiqg  sach  peraoa 
as  aibresaid,  and  jigain  WawfuUy,  w[ickedly« 
apd  corruptly  iptendUw,  as  much  PS  in  himtho 
aaid  Richard  Smilf^  lay,  to  interrupt  and  .mrc- 
▼^nt  the  free  and  ipdi^rent  election  qf  bur- 
gesses to  servQ.as  burgesaea  for  the  same  U- 
rough  in  the  narliiimept  of  this  kiogd^n,  and 
by  illeffal  and  corrupt  meaps  to  procpre  biAi- 
Oelf  to  be  el/eqted  lo  serve  aa  a  bufgeps  foe  the 
paid  borough  io.the  parlipmentof  this  kingdpm, 
tfaiesaid  Riolvird  Smith,  before  tbe  said  oiec^ 
lion,  <to  wi()  on  the  said  8th  day  of  .Oqtobec, 
in  the  I4th  year  atbresaid,  at  Hindoo  afarapaMi* 
in  tbe  said  county  of  Wil.t8,  uniawfoUy,  wicked- 
ly, and  corruptly  did  give,  andcaasoAn.d  pfu- 
cure  to  be  gi^po,  .tp  divpin  otbes  persons; 
Bam^,  Thoqias  Moorp,  Chvles  Sig»ppon< 
John  Baldwin,  Jeremiph.  Lucps,  Roben  Ty- 
Jejr,  Thoinas  farrell,  Jpseph  iinrUko^Am^^ 
Kirk,  JlohnJSdwardB,  WiHiam^fipbeos^  J^m 
Blaisi)meo|^  4oUm  Lprkhaw,  Renpldpriowles, 
jQtf^h  Cbolsey  the  younger,  JpbA  U^jna  tbf. 
older,  liichard  £r»Opd..  Williap^  Chfverpll, 
Samuel  Pair,  Thomps.  Uardeu,  JpfnfpJSd- 
wards,  Josepli  Cho^y  tiip  ekier,  TN»Ooe 
BiQeiU  Janep  Smart,  John  lUndalU  Ed  wprd. 
B;er,  Joho  Dewey,  Lo^  Beckeu,  PhiHp 

Moody,  William  Hacker,    '-'^-  ^"'^  -    ^*  ^ 

ward  Bollowday, 

John  Chiverall, 

Ottkflp  tilt  yottOger/Bn^t  Wypi,., 


Weeks,  Goprffp  Bokes,  Ge^ige  Ak§w^  Si* 
wardTrowlodc  Mstthew  Davis,  PhiUpBecktlt 
ihe  yo,aager,  Henry  Jerrett,  John  Davia  tlie 
yoBBger,  Willipm  Dpy,  Samuel  CoUier,  Sal- 
ter   Piercy,    Edward    Shergohl,   BenjuDia 
Beckett,  Edward  White,  John  Hooper  tte 
ehler,  Samuel    Farthing,  John   Hooper  the 
voonger,  William  Newton  the  elder,  Willitn 
Newton  the  younger,  James  Pjercy,  Btmy 
Huile  ihe  elder,  U^nry  Huffe  tke  youQ«;er, 
Benjamin  Cbolsey  tlie  yoam;er,  John  Beit, 
Q^ige  Spender  the  elder,  James  Andenoptbe 
yoitng^r,  William  Lambe,  Jos.   Larole,  Ed- 
waid. White,  RobeitWypr,  Ifatthew  VVbyte 
th«  youoger,   Matthew  .Steevcos,    WiDiun 
White,  Richard .l[M[raoi,  F.raocis  Ranger,  Mfil- 
lipoa  Percy,  Elfps  PitBMO,  William  Coff  the 
eldet,.  Matthew,  Why  to,  the  elder,  WiUiui 
Steevpps,  George  Sippvens,  John  Stepvposths 
elder,  Jproes  Sipppom.   Jolm  Smt^  the 
younger,  John  Wyer,  JBooJamin  CboUey  the 
eldor,   William  Ranger,  .Francis  Chiveny, 
Cbarlea  Wyer,  Jomea  Wypr,  Jphn  White, 
William  Wyer,  .James  Anderson  ibe  elder, 
John  Beoketl,  Thomap  Wyor^  I«ukp  Beckett 
the  elder,  fi^pr  Spender.  Bobeit  Jl|py»  Wil- 
liam Cuff  the  youi^^ec,  Eliae.  Sltpvens,  Jpaei 
laiteeiens,.  WilW  iGilham,.  .Hpnry  Savage, 
Jarvia  Gilbert,  Tbomps  Peioy*  John  RangVi 
Edward  Peijey,  WilUom  ftiroy  the  youngw, 
Robert    Qilbert,    WUIiam    Dukes,  Thoaiae 
D«kes»  lUger  Nptton,  Jospg^  MpmU,  Jw; 
Gilbert,  John  Gone,  Luk«  iMeod»  NPtbuid 
Philiop,  Jopeph  Norton,  Sppsuel  Norton,  Jeba 
RaBdsome»Thoiops.BrQokep»  Seppopl  Philip 
Josppb   Scamel,   William  SandaU  the  eliler, 
Loke  Mwpbmpnt  tho.  yoongpr.  Lake  Majeb- 
moot,  the  elder, .  John  Haisbmont»   Wilfon 
Sendlp*.  Jasaes  Bmrlekh,  Williap»  Hprdm,Se^ 
muel  Field*   Joho  Bowlep,   Bobert  lUofer, 
Thompp  Lanht^t  4«ho  Bichudaon,  WiihsA 
Spender,  Henry  Ohonvne,  John  Penof .  Ri* 
chard  PUtman,  William  Niaheck«  James  Da- 
vis, Josp^U  Gilbert,.  James  Gougb,  Jadwi 
Wire,  Jobo  Gilbert^  and  J/pbo  jStoarens,  re^ 
speqtively,  eaqh  and  every  of  thP«»»>  then  asd 
thero,  PMl.  until  «od  ai  tho..tijpMi  of  Ibe  nid 
eleetipa  po  hpd  pod  mpdoM  pfofpppid^  daimief 
ari^t  0  iKOtP  in  thoelpctioo  of  borgeveat^ 
BpTVP  far  tho  ^  borovgh  .in  the  pirliaiiieat « 
thip  kingdom*  a  Iwrgo  POim.of  indoevt  k»  wit» 
the  pom  of  Ato  gOHNSiP,  of  like  lowfoi  msnejrj 
anprboke.pnd  rMiacd  toenj^pge^  convpt,  uw 
proonre  tbopaitl  povoral  pprppop  poolainuog  * 
right  to  volte  pp  pforesaid  reppectipslj,  to  gi*« 
imfi  rpipeotivp  «Otep  at  the.  ppid  elecM^  of  bor- 
gesspp  tO'^rrpp4n  .pprftpmeot  for  tbp  penf  ^ 
roogh,  for.  himi  the  paid  Rkhprd  Spsiitb,  io  ^' 
<ler  ibait  he:  the  said  Biohard  Sofitb  nigbt  he 
etiro|ed«idReiar«Md  a  bnigepp  to  perpe  fbr  tM 
saiiUiorougkio.UiA  paid  «t|^Q.  iie](i|iarliaoMP| 
oftjAii^klngdomt.ilo  tho^gnmt'ohptractimktod 
^ifidrPiiofs.of  %^.qiMpt,4Mid  iwii Aront  deo- 


m  Hpcker,.  Jebn^  ]Mo|V.Ed<*  IjiOi^o^tmngeppealoM'fo  in^ArliamPPtibrthe 
y.  George  Sppndpr  thpypiiQg«r».  pppie  boroogbr,  iOjViolption  pad  pplvefaisp  « 
,  Joha..Dukpp  ijhoielderf  Jphu-    tfapoopptttuSo^of  ^lis  kidydom,  nndipfthsli- 
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th(ft  ertl  And  pernicious  exi ftple  of  alt  dthert  in 
tRe  lik^  esse  ofi^dingf,  md  a^iutt  tbe^  peac^ 
ofbifr  s4ftt  rofd  tht  kiag,  his  crowd  sad  dii^nity  : 
and'tlie  said  Attorney  General  of'  our  said  lord 
the  kio^,  ^r  oor  <said  lord  the  ktngf,  givea  tlie 
oourtfaere  fnHb^  to  «mteraiaafd>'aad  t»e  inform-^ 
ed,  that  the  said  beroujifk  of  Hindoo^  to  the 
said  conoty  of  Wilts,  is  an  ancient  borough, 
snd'for  a  loufr  sfVace'of  time  two  burgesses 
hate  b^eU'^leotedahd  sent,  and t)f  right  ou^ht 
to  be  elected  and  sent,  to  ser^e  fbr  the  said 
-  borongb  in  the  parttament  of  this  kingdom,  to 
witj  at  the  borough  of  Hiodun  aforesaid,  in  the 
•aid  county  bf  WHU:    and  the  said  Attorney 
Oefieral  of  oursnid  lord  the  king,  for  our  said 
lord  the  king,  gives  (he^cmirt  hereftrrther  to 
understand  and  be  informed,  that  tbe  said  Ri- 
chard Smiths  being  a  person  of  a  depraved,  cor- 
rupt, and  wicked  mind  and  disposition,  and  un- 
lawfully and  wickedly  intending,  as  much  as  in 
faim  the  said  Richard  Smith  lay,  to  pre? ent 
md  Interrupt  the  free  sbd  Indifferent  election 
#y»urg«Mca<  t|»<  mrretHsv  tho  same  boroog4i  in 
the  parliament  of  this  kingdom,  and  by  iHegal 
and  corrupt  means-  to-procure  himself  to  be 
elected  to  serf  e^ns  a  bargess  for  tbe  said  bo- 
rough in  the  parliament  of  this  kingdom,  on 
the  8th  day  of  October,  in  the  I4th  year  afore- 
said, at  the  borough  of 'Btodsiraroresaid,  in 
tbe  said  county  nf  Wilts,  nnhmfuHy ,  wickedly, 
and  porntptly  did  gite,  and  cause  and  procnre 
to  be  eiren,  to  dirers  persons,  namely,  Jere- 
viiah  LugaSy  Thomas  Moore,  Charles  Simp- 
son, John  Baldwin,  Jeremiah  Lucas,  Robert 
Tyley,  Thomas  Farrell,  Jos.  Norton,  JoS.  Cuff, 
John  Edwards,  Willianl«teevensi  John  Maisb- 
'ODeat,' J^htt^Larkfaam^  Benalder  Bowles^  Ji^ 
seph  Cfcolsesr  the  yoaager,  John  Davis  itbe 
elder,   RiehanI  .Erwood,:  WitKam  CbiveraH, 
Samnet  Daw,  Thomas  Harden,    James  Ed- 
wards, Jos.  Chelsey  the  alder,  Tliomss  Spencer, 
James  Smarts  John  Randle,  Edward  Ranger, 
John  Dewey,  Luke  Beckett,  Philip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Isaac  Moody, 
William  Habker,  John  Bishop,  Edward  HoJ- 
lowday,'  George  Spender  the  younger,  John 
Chireral],  John  Dukes  the  elder,  John  Dukes 
the   younger,  Robert  Wyer,    Moses  Weeks, 
George  Dukes,   Qesrge   Hay  ward,  Edward 
TrewkMtki  Matthew  Datis,  Fhilip  Beckett  the 
younger,    Henry   Jerrett^   John    Daviss  the 
yount^er,  William  Day,  Samuel  Collier,  Wal- 
ter   Percy',     Edward     Sherg6ld,    Bei\janiin 
Beckett,  Edward  White,   John  Hctopeir-  the 
elder;   Samuel    Farthing,  slobn  Hooper  the 
younger,  William  Newton  the  elder,  William 
Kewton  junior,  James  Percy,  Henry  Huffe 
tbe  elder,  Henry  Huffe  the  younger,  Bei^a- 
min  Cfaohey  the  younger,  John  ^11,  George 
Spender   the    elder,    James    Anderslm    the 
younger,  William  Lambe,  Joseoh  Lambe,  Ed- 
ward White,  Robert  Wyer,  Matthew  White 
the  younger,    Matthew   Bteevens,   William 
TVhite,  Ri^ard  Ingram,  Francis  Ranger,  Wil- 
liam Percy,  Elite  Ptttman,:  William  Cuff  the 
elder,  Mi^bew  ^hite  the  elder,  William  Stee- 


eMbr,   JaflMS  Steerens,   John    Steerens  tk 
younger,  Jobn  Wyer,  Benjamin  Clioleey  th* 
eMer,  William   Ranger,    Francis   Cheverall, 
ChaHes  Wyer,   Janses  Wyer,   John   White, 
WWtam  Wver,  James  Anderson  the  eMer,  John 
Beckett,  Thomas  Wyer,  Lake   Beckett  the 
elder,  Ro^er  Spender,  Robert  Day,  William 
Cuff'tire  younger,  EKas  Steerens,  James  Stee- 
▼ens,  Wflliatn  Gil  bam,  Henry  Savs^,  Jsnds 
Gilbert,  TbOmas'  Percy,  John  'Ranger,  Eilwstd 
P^nity,  WilKSMi  Percy  the  younger,  lUbert 
Gilbert,  WilKam  Dokes,  Thomas  Dukes,  Ro- 
ger   Norton,    Jos.    Moody,  James    Gilbert, 
John  Gane,  Luke  Mead,  Nathaniel  Philips, 
Jos.'   Norton,    Samuel    Norton,    John    Ran- 
some,  TbomaS  Brookes,  Samuel  Pliiflips,  Jos. 
Scamell^  Wm.  Saodall  the  elder,  John'  Maish- 
ment  tbe  younger,  Luke  Maishraent  ihe  elder, 
John  Maishment',  W.Sendeli,  James  Biftrleigb^ 
Wvttism  Harden,  Samuel  Field,  John  B<Bwles, 
Rohen  Rsng^,  Thomss  Lanbaro,  John  Rl- 
cbardssa,  William  Spctider,  Henry  Obonrne, 
John  Pemiy,  Rwbnrd  PUman,  William  Nis- 
beek,  James  Davis,  Jos.  Gilbert^  James  Gougb, 
James  Wire,  John  Gilbert,  John  Steerens,  re- 
spectively, each  «odevei7  of  them  then  and 
there  baring  a  rigiM  to  role  at  and  in  tbe  «loe- 
tion  of  bargesses  to  serve  for  the  same  horoifgti 
in  the  parliament  of  this   kingdom,  another 
large  sum  of-  money  ^to  wit,)  the  som  of  fi^ 
gurneas  of  Kke  lawful  money,  as  a  bribe  and 
reward  to  engage,  corrupt,  and   procure  the 
saM  serertrt  last-medtioned  persons  respectively 
to  give  their  respective  votes  atfand  in  tbe  then 
next  elettioffof  btirgessseto'servwin  parliament 
for  the  same  botongh,  for  him  the  said Riahahi 
Smith,  hi  order  tbM  be  tbe  said  Richard 'Smith 
might  ba  elected   and  returned  a  burgess  lo 
serve  for  the  said  boroogb,  at  tbe  then  next 
dection  of  bnrgesses  to  serve  in  the  parHument 
ofthis  kingdom,  to  the  great  obstruction  of  a 
free,  hMNflerent,  and  unbiassed  election  of  bur- 
gesses to  sorts  in  parliament  for  the  ssme  b<y- 
mngh,  vtt  tiolation  and  subversion  of  tbe  con- 
atitutvon  of  thts  kingdom,  and  t>f  tbe  fibertiea 
amf '  ptisiteges  of  the  subjects  thereof,  to  the 
<ef^  and  pernicious  example  of  all  others  *in  the 
like  case  offendra^r,  and  against  tbe  peace,  df 
our  said  lord  the  king,  hfs>  crown  and  dignity  t 
and  the' said  Attorney  Geneihl  of  oor  said  lord 
the  king,  for  our  said  lord  the  king,  giveth  tbe 
couK   here  further  to  understand  and-  be  inr- 
Jtoned;-  that  the  said  Richard  Smith,  beinr 
such  peiHoH 'as  aforesaid,  and  again  ontawfally 
and  wickedly  intending,  as  far  as  in  him  lay, 
to  interrupt  and  prevent  tlie  free  and  indiflerent 
Section  of  burgesses  to  serve  for  the  said  ho^ 
rough  of  Hindon  in  the  parliament  of  this 
kingdoi*,  and  by  illegal  and  corropt  means  ta 
pfooure  himself  to  be  elected  and  returned  to 
serve  as  a  burgess  fbr  the  said  borough  in  the 

eirliament  of  this  kingdom,  he  the  said  Richard 
mith,  on  tbe  10th  day  of  October,  in  the  t4th 
year  albresaid,  at  the  borongh  of  Bindon  nfore* 
said,  in  the  said  tonnty  of  Wilts,  unlawfi]lly» 
wickedly,  andcomiptfy  did  lend,  and  oanstt 
vtOBf   etete  Steerens,  ilobn  Steerens  4he  I  aind  jpioeure  to  be  l^t,  to  dirm  niber  persona^ 
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Baimrl^,  Tbomat  More,  Charles  Sioi|)60D,  JoUn 
Baidwin,  Jeremiab  Luoat,  Robert  Tyley ,  Tbo- 
mas  Parrel  I,  Jos.  Norton,  Josepb  Kirk,  Joha 
Edwards,  William  8te|iheus,  Jobo  Maisbment, 
John  LarkbaiD,  RoDabJer  Bowles,  Jos.Obolsey 
the  younger,  John  Defies  the  elder,  Richard 
Erwood,    William  Cheverall,  Samael    Oaw, 
Thomas  Bardeo,  James  Edwards,  Jos.  Chplsey 
tbe  elder,  Thnmas  Speooer,  James  Smart,  John 
Randall,  Edward  Ranger,  John  Dewy,  Luke 
Beckett,  Philip  Beckeii,  Henry  Dukea,  Ed- 
ward Beckett,  Isaac  Moody,  William  Hacker, 
John    Bishop,    Edward   Hollowday/ Geur^^e 
Spender  the  yoanger,  John'Cbeferall,  John 
Dokes  the  elder,  John  Dukes  tbe  younger, 
Robert  Wyer,  Moses  Weeks,  George  Dukes, 
George  Hay  ward,  Edward  Trewlock,  Matbew 
Daris,  Philip  Beckett  tbe  younger,  Henry  Jer- 
rett,  John  Dafis  tbe  younger,  William  Day, 
Samuel  Collier,  Waller  Percy,  Edward  Slier- 
gttid,  BenjaniQ  Beckett,  Edward  White,  John 
Hooper  the   elder,  Samuel  Farthing,  John 
Hooper  tbe  younger,   William   Newton  tbe 
.elder,  William  Newton  the  younger,  James 
Percy,  Henrjr  Huff  tbe  elder,  Henry  Huff  the 
younger,  Benjamin  Cliolsey  tbe  younger,  John 
BeU,  Qeoig«  Spender  tbe  elder,  James  Ander- 
■on  tbe  younger,  William  Lan^,  Jos.  Lambe, 
Edward  White,  Robert  Wyer,  Matbew  White 
^evomiger.MatbewSteefens,  William  White, 
Ricbard  Ingram,   Francia  Ranger,   William 
Percy,  Elia»Pittman,  William  Cuffe  the  elder, 
Hatbev  Wbyte  tbe  elder,  William  Sieevens, 
Geoige  Steereoa,  John  Steevena  tbe  elder, 
James  Sleefens,  John  Steerens  the  younger, 
John  Wyer,  Beiyaitiin  Cholaey  the  elder,  Wil- 
liam Ranger,  Francis  CbereraJl,  Charles  Wyer, 
James  Wyer,  Johq  Wbyte,  William  Wyer, 
James  Anderson  tbe  elder,  John  Becfcett,  Tbo- 
gma  Wyer,  Luke  Beckett  the  elder,   Roger 
Spender,    Robert   Day,   William   Cuffe  tbe 
younger,  Elias  Steerens,  James  Steevens,  Wit- 
Jiam  Gilham,  Henry  Sarage,  Jarris  Gilbert, 
Tliomas  Perey,  John  Ranger,  Edward  Percy, 
lYi  liam  Pency  the  younger,  Robert  Gilbert, 
WiUuim  Dukes,  Thomas  Dukes,  Roger  Nor- 
ton, Joseph  Moody,  James  Gilbert,  John  Gane, 
Luke  Mead,  Nathaniel  Philips,  Joseph  Norlojo, 
fiwmuel   Norton,    Jphn    Ransome,    Thomas 
Brookes,  Samuel  Philips,  Joseph  Scamell.Wilr 
Jiam  Sandall  tbe  elder,  Luke  Maishmepi  the 
younger,  Luke  Maishment  tbe   elder,  John 
Maishment,  William  Sendle,  Jpmes  Burlekh 
William  Harden,  Samuel  Field,  John  Bowles, 
Robert  Ranger,  ThooBas  Lanham,  John  Ri- 
chardson, Williahi  Spender,  Henry  Obonrne, 
John  Penny,  Richard  PiUman,  William  Ncsr 
liiok,   James   Daris,   Joseph  Gilbert,  James 
Gough,  James  Wire,  John  Gilbert,  and  Job« 
Btegerens,  respectifely,  each  nnd  efery  of  them 
Iben  and  there  having  a  right  to  rote  at  and  in 
Ibe  election  <>f  burgesses  to  serre  in  parliament 
Ibr  the  saipe  borough,  a  large  sum  of  money 
go  wit)  five  guineas  of  lawful  money  of  Great 
^iiaio,  as  a  bribe  and  reward  to  engfge,*  cor^ 
rupt,  and  procure  tbe  eaid  se? eral  persons  last 
wWP«nw»ed,Mfing  n  rjghtio  yote^sWare- 


«aid,  respedtvely  to  |^e  tbeir  repute  f otfs 
iu  tbe  then  next  eleotioii  of  burKessee  to  lerre 
for  tbe  said  borough  in  the  ^rliameot  of  tlilf 
kingdom,  for  the  said  Richard  Smith,  io  ordff 
that  he  thcrsaid  Ricbard  Smith  might  be  elected 
and  returned  a  burgess  to  serve  dw  the  taid  bo- 
rough in  the  then  next  parliament  of  thiiking- 
doro»  to  tbe  great  obstruction  and  bindrsDoe  of 
a  free,  indifferent,  and  unbiassed  election  of 
burgesses  to  serve  in  parliament  for  tbe  nid 
borough,  in  violation  and  snbrersioii  of  tbe 
constitution  of  this  kingdom,  and  of  tbe  Hbertitf 
and  privileges  of  tbe  subjects  thereof,  to  tbe 
evil  aod  perniotous  example  of  all  ottiert  in  tbe 
like  case  offending,  ai»d  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity." 

At  tbe  same  time,  be  filed  a  like  loformatioD, 
mntatit  muiandii^  against  each  of  tbe  otbm, 
whom  the  House  of  Commons  had  ordered  bio 
to  prosecute. 

In  Hilary  term,  16  Geo.  8,  tbe  DefeodaoH 
pleaded  Not  Guilty,  and  thereupon  iasoes  ven 
joined. 


Proceedings  on  the  Trial  op  tbi 
Information  against  Hicrarp 
Smith»  esq. 

Counsel  far  the  Crmvn.— Mr.  S«j.  Grose,* 
Mr.  Serj.  Heath.f  Mr.  P6pbam,  Mr.  Morris, 
Mr.  Moysey,  Mr.  Bqller.t 

Counsel  for  the  J)^endant,-^JAt,  SeijDi^' 
Mr.  Mansfield,!  Mr.  BaU. 

Mr.  Buller  opened  the  InfermatioD,  sod 
then  Mr.  Serjeant  Grose  aUted  tbe  facts  opM 
which  tbe  charge  against  tbe  defendant  vii 
founded,  and  then  proceeded  to  eJUffiina  tbf 
witnesses. 

Mr.  WMte  sworn. 

Here  is  a  copy  of  the  original  writ  for  tbe 
election,  and  of  the  rettirn,  and  also  tbe  cnpf 
of  an  ancient  retoro  in  X716,  (pottisg  tbem 
into  court.) 

Counsel  for  the  Defondant.  Wendmitilto 
be  80  ancient  borough.     . 

Mr.  Salmon  sworn. 
Tbia  precept  «ras  made  out  by  my  fitbcr  tf 
under  sheriff;  it  is  bis  band- writing. 

Mr.'  Thomas  Noyes  sworn. 
This  precept  was  deliverecl  to  me ;  I  defi* 
rered  it  taMr.  Sull,  the  bailiff  of  Hindoo, 

Mr.  James  Still  iwon. 

Exalnined  by  Mr.  Morri$, 

I  was  returning  officer  for  tbe  boroogh  ^ 
Hindpp. 

*  Afterwards  a  judge  of  B.  R. 

t  At  this  tim^  (Jan.  1814)  one  of  tbejostipd 
ofC.B. 

t  Afterwards  a  judge  first  of  B.  R.  simI  ibd 
ofCB. 

§  Atti^|iiliie(}8|4)g,,7.of(^i^fi.    . 
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Do  yoo  remember  who  were  eandidttee  tt 
that  electioD? — Jameii  CaIthorpe»  esq.  wbs  do- 
miiitted  by  foar  of  the  electon ;  me  was  not 
prescDt ;  Richard  Beckford,  esq.  wai  present ; 
Kichard  Smith,  eiq.  and  Thomas  Brand  Hol- 
Jis;  esq.  were  the  candidates ;  this  is  the  original 
poll  taken  under  my  inspectioo,  and  signd  by 
me.    (It  is  put  into  court) 

FrancU  Meade  sworn. 
Examined  by  Mr.  Popkam. 

Where  do  you  lire? — At  Hindon, 

Are  you  a  voter  for  Hindon? — Yes,  erer  since 
1  have  been  of  age. 

Do  you  know  capt.  Nairn  and  parson  Nairn  ? 
—I  do. 

J>o  you  remember  their  coming  to  yon  at 

any  time?— Yes,  in    January,  1773,  at  Mr. 

.    Lucas's,  who  keeps  the  George,  a  public  bouse. 

>Vbat  did  the^  say  to  yon  ?-~Capt.  Nairn 
sent  for  me  and  nve  or  six  more,  and  told  us  be 
.had  a  gentleman  to  recommend  to  us. 

For  what? — To  be  a  member  for  the  town  ; 
that  was  what  we  took  it  to  be. 

Mr.  Seij.  Davy,  Don't  say  what  you  took 
it. to  be ;  tell  the  Court  what  he  said.— ^.  He 
jmid  he  had  a  gentleman  to  recommend  to  us  of 
a  Isrge  extern  of  fortune ;  that  he  would  not 
bafe  him  flung  for  10,000/.  he  would  not  hare 
him  fluDg  for  the  Indiira. 

Who  were  in  the  room? — William  Lucas, 
John  Beckett,  Thomas  Howell,  myself,  and 
John  Hart ;  William  Penny  came  in  afterwards. 

Mr.  Serj.  Da/vif,  Was  capt.  Nairn  there?— 
jL  Yes,  and  parnon  Nairn. 

Mr.  Fopham,  Then  it  was  that  capt.  Nairn 
said  he  had  a  gentleman  to  recommend  to  you  ? 
^-A.  Yes. 

Did  be  say  for  what  ?«.-He  said.  To  be  » 
0iember  for  the  borough. 

What  did  he  say  of  this  gentleman  that  he 
meant  to  recommend  to  you?— *He  said  he 
would  lay  down  3,000/.  oqe  thousand  in  a  small 
trifle  of  time,  one  thousand  at  the  next  fall  of 
|he  year,  and  one  thousand  just  before  the  elec- 
tion, and  he  would  not  stand  for  3,  4,  or  500, 
over  and  abore  the  3,000. 

Was  the  proposal  agreeable  to  the  people 
that  were  present? — ^Ves,  thev  liked  it  ?ery 
well ;  we  had  a  bottle  or  two  of  shrub  together, 
and  some  of  the  people  io  the  room  were  talk* 
jo^  about  captain  Gold  of  Shaftesbury  ;*  we 
a^d  we  would  be  higher  than  themy  it  should 
be  general  Gold. 
'        '  ■^— ^—    I    i^— — .^— ^— ^.i»i^ 

*  See  the  Case  of  this  Borough  in  vol.  3 
i>f  Mr.  Douglas's  Election  Beporu,  Case  19  \ 
and  the  Supplement  to  it  in  ▼ol.  4  of  the  same 
work.  For  more  concerning  bribery,  see  Mr. 
Pouglaa's  Note  (B.)  to  the  Case  of  Saint  Ires 
in  Tol.  S.  In  Dodington's  Diary,  the  portrait 
drawn  by  an  eminent  practitioner  of  corruption 
and  venality  in  polished  *High  Life,*  and  the 
lani^ja^e  applied  by  him  to  corruption  and  ve- 
paiit^  in  uneducated  *  Low  Life'  are  rery 
»trik|oy,  and  oert^ly  not  leip  hamiliating. 


Mr.  Seij.  Davy.  Who  said  that?— I  cannot 
recollect  which  of  the  company ;    we  drank 

feneral  Gold's  health;  then  capt.  Nairn  said,^ 
le  is  a  brave  general ;  he  has  faced  the  mouth 
of  many  a  cannon.  The  company  asked  capt. 
Nairn,  in  what  manner  and  how  the  money  wot 
to  be  let  go?  he  said,  Onoe  in  a  fortnight  or 
thcreabouu  bo  would  send  somebody,  or  some- 
thiiig  of  that  kind. 

Was  there  any  thing  more  passed  at  thia 
time?— I  do  not  recollect  that  there  was. 

What  was  the  next  thinff  you  know  of  this 
business  ?—One  Francis  Ward,  esq.  ovmiog 
down  from  London,  that  was  some  time  io 
February,  I  think,  about  the  9th,  he  came 
down  to  Hindon ;  there  was  another  gentleman 
along  with  him  and  his  lady  ;  I  saw  him  at 
Lucas's,  the  George. 

Who  was  with  you  ?— John  Beckett  and  tbf 
rest  I  nominated  befoce. 

All  the  same  people  as  before?— Yes,  to  the 
best  of  my  knowledge. 

William  Lucas,  John  Beckett,  Thomas 
Howell,  yourself,  John  Hart  and  William  Pen- 
ny?-^ Yes. 

What  did  Mr.  Ward  say  to  you  ?— That  he 
was  come  in  behalf  of  capt.  Nairn,  or  bii 
friend;  and  he  had  brought  down  somei>ank 
notes  which  he  wanted  to  get  changed ;  he  and 
Mr.  Hart  went  to  Shaftesbury  to  change  them» 
and  he  gar  e  lOi.  in  the  100/.  to  get  them  ' 
changed. 

Did  he  say  what  he  brought  these  bank  notes 
for?— On  behalf  of  capt.  Nairn  and  his  friend. 

What  did  they  do  with  tbum?— They  went 
to  Mere  to  change  them :  they  could  not  get 
them  all  changed  there ;  they  changed  some 
at  Shaftesbury :  Thomas  Howell  and  1  went  to 
Shaftesbury  ;  I  went  there  to  assist  in  getting 
the  notes  changed,  which Ihey  could  not  get 
changed  at  Mere. 

Where  was  Beckett  at  this  time?— He  staid 
at  home  to  draw  notes  of  hand,  the  notes  were 
for  twenty  guineas ;  there  were  four  in  each 
note. 

How  many  people  were  to  sign  these  notes? 
—Four. 

Was  this  settled  before  vou  went  out?— 
Yes,  for  Beckett  to  draw  the  notes,  that  waf 
settled. 

And  be  was  to  draw  them  as  twenty  guinea 
notes?— Yes. 

Where  did  you  go  after  your  return  ? — We 
went  to  Lucaa's  that  night ;  that  was  the 
Thursday  night ;  it  was  Wednesday  night  we 
saw  Ward  first ;  it  was  Thursday  we  went  to 
Shaftesbury ;  ,  we  came  home  together  upon 
Thursday  night  from  Shaftesbury. 

Did  you  settle  any  thing  at  Lucas's  that 
night  after  your  return  from  Shaftesbury  ? — I 
packed  up  the  money  in  papers,  fl? e  guineaa 
in  a  paper. 

What  did  you  determine  to  do  with  it  ?— To 

re  it  away  to  the  borough-men,  as  far  aa  I 

low. 

What  was  in  fact  done  with  it?— It  was  car* 
j  ried  to  t  little  cottage-house  by  Ward. 
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Wm  tlutt  MliM  at  Li^'^^,tbtt  Jt>a  were 

WhMe  hoWMB  was  that  Mttig^e-hooseP— 
Qeiwge  Hay  wwd'ti. 

When  wM  it  yoa  were  to  g«  %o  Geftrgp 
HaywanlV^-.TIie  attt  day,  th^  Friday  ai^hl, 
the  votcsmeD  eaine  there  and  receirad*  the  five 
g«teeeaa  piece ;  i  6tt|f fesa  it  was  money,  they 
took  the  parcels  I  saw  made  up  at  Lacas's. 

Was  it  a  pratty  large  assembly  at  Hayward V 
— Yes,  a  good  liiaiiy  wereHiere. 

Was  be  to  receive  any  thing?— Ha  had  a 
Mitfeafof  the  rent  of  the  room.  ' 

Hew  many  peeMe  might  be  there  that  night  f 
»-Siz  or  s^ven  scire  I  stf ppas^. 
.  Oo  yoa  tacoUect-  aay  p^rsohs  going  in  ?— 
Vet.         ■  •    ■  .   • 

Name  any  that  yon  Hecotleetf*^  would 
rather  go  by  the  copy  of  the  |ioll. 

John  Norton  ;  was  he  one?— I  won't  say 
that  all  I  shaH  oomiBate  took  thi^  money  at 
GfOTji^e  Hay  ward's;  some  took' it  at'Lupas's 
upiin  Sunday. 

VoTi  remember  being  at  Hay  ward's  at  this 
time?— Yes.  ' 

Who  did  yoo  see  there? — 1  cannot  recollect 
all  Che  persons  that  were  there. 

•  I  dooH  mean  yon  shoald  recollect  stll  the 
perSODs;  I  ask  yoli  now  shuply  who  you  saw 
tifcere  ?-*'A*  vast  mariy  of  tht  voters ;  Mr.  Ward, 
if  r.  Hart,  and  iohn  Beckett  the  baker. 

Now  is  John  Beckett  a  voter?— Yes,  and  so 
was'Mr.  HaH. 

Who  was  tliere  besides  ?--^Mr.  Hart's  wife. 

Mention  only 'the  toters ;  who  did  you  see 
there  besides  P-^-^Hiere  and  at  Locas's,  1  could 
.  Dominaie  some. ' 
'  Recollect  as  well 'as  yon  can  at  Hay  ward'^  ? 
^•I  cannot  separately. 

Were  the 'same  ^ople  at  Lucas's  that  were 
•I  Hay  ward's  ? — Some  were. 

•  After  you  haddone  at  day  ward's,  you  went 
to  f  itfcas's  the  next  night  ? — Yes. 

•  Aad  the  same  kind  of  liusiness  war  dtrleA 
on  at  Lucas's  ?— Just  the  same. 

'If  1  understand  you,  there  is  a  little  boi/fu- 
aion  in  your  mind,  about  whether  they  ^Ver^  al 
Hayivsrd^Or  liucss's;  but  you  sav'you  ban 
name  some  that  were  at  one  or  the  othei^' places, 
but  you  are  not  certain  which  ? — I  can  nomi* 
Biite  pretty  til^li  an  hnncffed  voters  that  Were  at 
both  places. 

'  rsee  your  knxtety  is  abdut  recollecting  all  of 
them  ;  that  h  not  matterial^:  now  bsme  those 
that  you  are  sure  of  that  were  either  at  Hay- 
Wards  or  Lucas's? — Joseph  Norton,  Joseph 
Cufi^,  John  Edwards  labourer,  John  Mash- 
mi^n,  John  tiarkhara,  Renolder  Bowles,  Joseph 
C^holsey  junior,  John  Davis  Senior,  Richard 
Barwood,  Samuel  Daw,  Thomas  Harding, 
James  Edwards,  Joseph.  Cholsey  senior,  Tho- 
, Spencer,.  William  Scammel  otheritise 
?et,  John  Dewey,  Luke  Beckett,  Philip 
kett,  Edward  Beckeft,  Richard  Pitman, 
John  Bishop^  Edward  Halliday,  James  Qii- 
bert ;  but  t  lielieve  he  was  not  polled  :  John 
ChiverelJ,  John  Dukes  joaior,  Robert  Wyer, 


Motes  Weeks,  George  Dokes,  Edward  TaRck, 
Henry  Jerrard. 

Were  these  several  persons  thsC  you  have 
nanked,  voters  bf  Hiodoa  at  this  time  ?-*They 


Didymt  see  thenfeinier  at  Haywardli  or  the 
George  6en  fevenftig  ?— Yes,  eithtr'at  the  one 
or  the  other  of  those  'places.'  ' 

Can  you  say  whether  you  eaw  thoae  persons 
you  have  named  either  at  one  jplaoe  or  the 
other?— What  1  learatso  ready  by^  was  hav- 
ing  the  list  from  John  BeckeU ;  he  kept  a  list 
of  them  forfr  in  eabh,  as  they  we/a  drawn  Itfp  in 
thenotte.  • 

Yoa  left  off  I  belive  with  HenrjT  Jerrard; 
fb  on  to  dame  ^me  more? — John  Davis, 
lunior,  Edward  White,  John  Hooper  senior, 
John  Hooper,  jOnk>r,  Henry  Haffe  senior, 
Henry  Huff  junior,  Benjamm  Cholsey  junior, 
James  Wyer,  John  Btell,  George  Spender  se- 
nior, WiltiAm  Lamb,  Joseph  Lamb,  Roliert 
Wyer,  Matthew  Stevens,  Wllfiam  While, 
Richard  Ingram,  Francis  Ranger,  Wtiliam 
Piercy,  Willianrf  Cnffe,  senior,  Matthew  Wliiie 
the  elder,  William  Stevens,  George  Stevens, 
John  Stevens  Hsgg,  James  Stevens  Hagg, 
John  Stevens  junior,  John  Wyer  Uic  sawyer, 
Benjamin  Cholsey,  William  Ranger;  Thomaf 
Stevens,  TmcW  Chivefellj  Charles  Wyer, 
Jaitoea^Wyl^r. 

You  mentioned  James  Wyer  before?— Theie 
are  ti*o  ;  -one  is  a  shoemaker,  the  other  a  la- 
bonreV;  James  Anderson  senior,  John  Beckett 
a  seeryer,*  Thomas  WVer  a  aeevyer,  Uike 
Beckett  the  el^er,  Roger  Splender;  Robert  Day, 
Robert  Taylor  otherwise  SWatl,  James  8tevefls, 
Elms  Stevens,  Isaac  Savage,  William  Gillham, 
Edward'  Pfercy,  Thomas  Pierdy,  WilHam 
Dukes,  Roger  Norton,  James  Gilbert,  John 
Gane  jcrnior,'John  Gaoe  senior;  Jaiti^  El- 
wuod's  wife  came  for  him ;  Nathaniel  PhiHtpa, 
Joseph  Norton,  Samuel  Norton,  John  Ransom, 
Tliomas  Brookes,}  Joseph  Scammell,  William 
Sandet  the  elder  and  the  younger,  Luke 
Marshtban  senior. 

Wfiis  the  other  there  ?— I  am  not  certain  only 
to  oa'id.  -  There  was  Jbhn  Mafshman'  senior, 
John  Marshman  joninr,  WiHIsfni  Harding  la- 
hourer,  'ThOmafe^  Field.  Samuel  Field,  John 
Bowles,  Ohadiah  Raog4r.  " 

•  fs  Obadlah  Rangfer  dall^  by  any  other 
name?— Sometimes  they  call  him  Robert. 

•  Were  Those  piftrsoos  yoa hofvc  named  at  either 
Hay  ward's  or  Ludas's?— Yes,  at  one  or  other 
of  them,  or  both,  to  the  best  of  my  know- 
ledge. 

Did  any  of  them  receive  the  monev  ?— The 
money  was  put  in  paper,  they  took  the  paper 
off  the  board. 

When  did  yoa  first  see  general  Smith  al 
l^indon  ?— May  be  about  a  week  or  a  fortnight 
before  the  election. 

What  did  yoq  do  after  this  bnsincat  at  Say- 
ward^s  and  Lucas's  ?— We  had  a  bit  of  a  jour- 
ney to  London.  

f  Boin  arig. 
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WbowtniloLmitai?— I  iffeM  aloof,  wilh 
Mr.  Hart 

How  loD|^  afterwards  ?-— I  cannot  righily 
raeoUeel:  it  was  some  time  afiarwanis 'we 
went  to  Mr.  Ward's^  at  No.  la^  in  IsMrbomeV 
laoe. 

What  was  your  oonTersatido  with  Mr.  Ward  T 
— Soroetbinir  aboot  guineas  instead  of  pounds. 
Mr,  Hsrt  told  me  be  bad  orders  firoas  the  town 
that  it  should  be  guineas  instead  of  pounds :  be 
gate  Mr.  Ward  a  ptper,  but  wbai  was  in  it,  1 
dpo't  koow. 

Whit  did  Mr.  Ward  say  to  that  ?— Heaaifl 
be  woold  talk  witb  the  priaeipAl  oaoMmuog 
ofit. 

Did  be  say  any  tbiog  about  the  suaa?— 
That  it  should  bo  .3^000  gvineaa  instaaii  of 
pounds. 

Mr.  Sen.  Daty»  Was  tbe  anm  S,000  men* 
tioned  ?-^It  was  meant. 

Did  you  see  any  tbtng  ol  /tbe  prinei|»al 
there f—i  did  not:  be  said  be  woald  amdy  to 
the  place  of  meeting  over  Westminsterj- bridge, 
the  Quo  .tasern  ot.  6u»..alehonsef  .L  think. 
Ward  came,  tbe  principal  did  not. 

Did  anything  material  happen  at  tiat  meet* 
log?— No,  there  waa  a  letter  eame  to  iin>to ap- 
point a  meeting  in  ScoUaod-yard^  I  think :  wd 
were  not  at  home  wlien  the  lettes  oamn;r  tbe 
next  morning  I  went  to  the  plaoe  jn^bere  this 
ffentieman  was  to  meet  us,  and  met  Mr,  Brown 
lotbeStrand. 

Mr.  Brown  was.  the  man  that  oame  down 
with  Mr.  Ward  ?'»- Yen. 

Mr.  Serj.  Dmy.  Is .  crery.  gentleman  that 
was  in  company  with  Mr<  Want^al  any:  time, 
or  upon  any  occasion,  to  be  oonsidered^as  an> 
agent  of  general  Smith  ? 

M^.  Papham,  If  1  do  not  «arry;it  to  Mr. 
Ward,  from  Mr.  Waird  up  to  eapl*-  Nairn,, 
nod  from  capt  Nairn  op  to  general  Smithy  tdo 
nothing.  .  . 

Meade,  1  met  Mr.  Brown  in  JLiag«treet«  bat. 
I  neirer  met  Mr.  Ward  atHewards.     •     . 

Did  you  write  any  letter  to  capt.  Nairn  about 
tbiaP^Yea.  . 

JDid  you  receire  any  answer  ? — Yes. 

[Tbe  Letter  shewn  the  witHeto.*] 

Meade.  This  is  the  letter  I  wrote,  this  is  tbe 
answer :  I  am  certain  that  is  the  letter  by  the 
writing  at  the  bottom  of  it. 

[The  Letter  reatl.] 

««  Bury-street^  St.  Jama's^  March  l^  1774. 
*<  Dear  Sir;    1  receired  your  favour)  doled 
tbe  26th  instant,  and  am  very  much  surprised 
that  you,  or  any  body  in  Hindoo,  should  doubt . 
tbe  truth  of  what  1  formerly  told  you,  or  that  1 
would  neglect  to  acquaint  them  irom«Hdlately  of 
any  accident  or  any  intention  in  my  friend  to- 
decline  coetinning  m  the  first  prmoiplein  which  > 
ba  net  off.  .You  may  be  assured, and  1  desire 
you   will    let  the.  r^t  of  my. friends  know, 
tbat  he  hcoms  to  put  another  man's  shoe  on  bis 
foot,  or  let  another  man  put  bis  on;  that  be  is 
a  man  of  hMonr  and  large  property ,  and  not  n  • 


very.grM  distaaee  fi»om  Hindon.  If  wtf' 
sgents,  ss  yon  call  them,  did  not  give  yen  a  an* 
tiafnifbry  answer,  why  did  not.Mrw  Locaa,  as  I 
desired,  write  to  me  ?  And  1  request  it  may  be 
so«  that  I  may*  know  the  wishes  of  the  town  i 
for  4t  was  their  interest  and  wdfiire  1  had  at 
heart,  and  tbe  motive  of  my  interfering;  ami 
ahalt  be,  while  with  truth  and  hooonr  I  can 
call  mysdif  tbeir's  and  year  obedienf  fatthiiil 
t>iend,  F.  Naiinr.^' 

Was  there  any  meaainess  m  the  kmm  at 
this  time  ^-Yes,  there  was. 

What  waa that  aboei P^Beeanse  Mr^  Nnhni 
bad  not  kept  hb  vMwd  aoenading  <to,  the  thne 
that  be«pioaueed,.beeause  he  (did  not*advanon 
the  money  aa  he  had  promised. 

Was  that  tbe.asoond.paymcntP*«-*Yfa«'.> 
.   Abottft  wbsS'tiane  twes  thatiUneuHncsa*  irf  the 
townP^o'I  cannot  Meollect  now,  it  .was  wmm% 
time  in  tbe  winter. 

It  maiifuriheir'oniothnspriag4han  th»olher 
paawagoD>  you  have  been  spmniigiof  I^^Ves.   . 

What  was  the  next  thing  done  P*-So«e  me^ 
ney  to  be  given  away  at  Lucas's. 

.When  «BBvthal.sobeP'«<^It  weaon  Easter- 
eve,  1774.       '  .  I  .    .  .       .       ,.       ,  W-- 

Ydn  s0y<  thcra  was'money-  to  he«ghren  away 
at  Lucas's  ?««^TIiat4ivas  therepbrt^  .    -     < 
..  Whom  did  you  bear  it  H^sa?-- AIL  tbep^ 
pie  as'  they  eame'dnwtt^sfaivs>IHNn'tnkiog  the 
money.  •  i     .  

Whom  didyeu  heanttlrsot  before timaieqiyi 
was  given  away  ?— Mr.  Lucas  ordered  me  to 
comeaudgi^s  a  windew  fi^  him,^f(Wa;^ey 
came,  to  get  the  room  for  tbeir  reception. 

iWhan  wes  4hnt?— /f  he  Saturday  i 
tbe  day  before  Eaater. 

Dq  yoolLttois  any  thing.that«, 
Eaaler-eve  N- Parson  Nairn  said  to  me,  go 
round  to  alLtboaofeopie  who  hafe.nel«rsoeiM 
tbe  first  eight  guineas,  tell  them  they  shall  alb 
ceme^ui  ou  Monday,  nt^bt  and  ieoei?e  ten  goi- 


.  'Did  you  invite  the  people  P--«-Yes,  I  did  go 
round  within  Jie  in  my  nMiutb»ffiom'i|  papnse»p 
that  is  the  worst  lock; 

Whatiwas  tbisanoney  forP*-l  don't  kuewf 
wHhout  it  was  fi>r  election«work.  / 

What  did ^larson  Naimnay.it^aa  fbs  P*«>He 
did  not  tell  me  what  it  was  for,  to  my  know- 
ledgts.     '       '       -  •     .    ..I    ,        w^ 

Whati4>an8ed>the  day  .after  •  Easter-dsy  f-^ 
Tbe  greatervf  art  of  tbe  people>came4o.reoetv* 
their  ten  guineas  each. 

About  bow?>maoy.  were  there,  fifty^  ah«n*t 
(lred«  er  twenty  ?— Not  so  nsany,  I  went  up» 
only  towards  tbe  conclusion:  on  Monday  nigbe 
there  were  a  vast  number  in  itheyanlend  veubd 
the  houai.    -• 

>Bnt  you  cannot  tell  how  many  P^-I  eannot 
tell  bow  many •'  took  it. 

Did' you  go  up  into  the. room •Pi-*^**  went  np: 
into  the  room  en  Monday  ;  they  would  net*lct' 
some  of  tbe  people  have  it  that  the  paiimu  seut« 

rtieto t    .,.*        '    i  4. ... 

.  Why  .^houUkthey^uot  lei*theD*h«fe  itP^ 
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Because  the  person  ttid  efterwardi  there  was 
none  lor  them,  it  was  all  gone. 
Had  Ihe  rest  the  uMioey  N— So  far  as  I  kaow 


they  had. 
Wli 


^hen  was  it  that  you  first  saw  general  Smith 
at  Hindoo  ?•— I  believe  about  a  week  before  the 
election. 

When  did  general  Smith  first  ioome  to  Bin* 
don  f-^t  was  not  at  home  when  he  came. 

Who  did  he  come  with  when  yon  saw  him  f 
—Parson  Nairn  and  captain  Nairn. 

Were  you  present  when  either  of  them  talked 
of  general  Smith  ?-«-!  did  not  hear  either  of 
them  mentiod  general  Smith's  name. 

Did  yon  see  thrm  canvassing  tlie  town  P — I 
aaw  them  go  up  and  down  the  town  :  I  did  not 
nee  them  go  into  any  particular  house,  except 
Lucas's,  where  they  quartered. 

Were  captain  Nairn  and  parson  Nairn  with' 
Ihem  P— Yes,  when  I  saw  them  walking  la  the 
street. 

What  name  was  general  Smith  generally 
known  by  in  Hindoo  at  this  time  ?<^General 
Gold  ihey  used  to  call  him  before  he  came 
down. 

Did  the  name  continue  aHer  he  came  down  ? 
-*One  man,  Thomas  Brookes,  voted  for  htm 
upon  the  poll  by  the  name  of  general  Gold. 

Were  you  present  at  any  time  when  any 
talk  was  nad  in  the  preaence  of  general  Smith, 
about  general  Gold  P— -Not  to  my  knowledge. 

Do  you  know  any  thing  aboot  Punch  danc- 
ing at  Hindoo  P— I  was  uot  at  home. 

.    Cross-examined  by  Mr.  Seijeant  Davy, 

'  So  when  you  went  to  Lucas's  to  gisse  the 
window  on  Easter- Monday,  they  would  not  let 
Ike  men  have,  the  money,  and  among  the 
veat  1  suppose  did  not  let  you  have  the  money  P 
i— I  did  not  ask  for  it ;  I  did  not  intend  to  have 
it 

Did  they  never  say  they  would  not  let  you 
have  it?— That  must,  have  been  a  misuke 
upon  thi  committee :  I  said  they  would  not  let 
those  people  have  it  the  parson  sent  me  after. 
t  So  it  was  a  mistake  when  the  committee 
wrote  it  down,  and  yqu  swore  it,  *  that  they 
would  not  let  yon  liave  it,  and  it  waa  a  damned 
roguish  trick  P*— That  was  John  Beckett  and 
them. 

So  they  made  a  mistake  in  that  P— They 
mi^ht  as  well  make  a  roiatake  in  that,  as  to  call 
me  John  when  my  name  is  Francia. 

You  never  swore  before  the  committee  that 
they  would  not  let  yen  have  the  tnoney  P— I 
oannot  recollect  that  1  dkl ;  not  myself  in  par- 
ticular. 

You  told  ua  iuat  now  they  would  not  let  the 
people  have  it  P— That  was  one  and  all. 

I  ask  you  whether  you  did  or  did  not  swear 
before  the  committee  that  they  would  not  let 
you  have  the  money ;  and  therefore  you  said  it 
waa  a  damoM  piece  of  roffoery,  and  you  would 
have  nothing  to  do  with  itP--l  said  before  the 
committee  that  1  went  up  into  the  room,  and 
Thomaa  Spencer  said  Uwaa  a  damn'd  piece  of 
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roguery,  and  I  said  it  was  a  damn'd  piece  of 
roj^uery  all  round,  and  I  would  have  no  concefn 
with  it. 

Hear  the  questioo  out  s  Did  yon  swear  this, 
*  that  there  waa  an  etcoae  at  that  time  that  they 
would  not  let  those  who  had  not  recei«ed  any, 
have  it^— They  would  not  let  me  have  it  ?'— 
The  meaning  of  the  word  signified  the  whole. 

Did  you  swear  thatP-^Tbere  might  be  a 
mistake  in  that. 

Did  you  or  not  swear  itP-^f  cannot  aay  now. 

You  glased  that  room  upon  £asier'<eve  f^ 

Then  on  Easter-Monday  you  went  into  the 
Toom  ?— Yes. 

You  said  towards  night.  Did  you  see  them 
give  money  to  any  body  P'-No,  not  while  I 
wss  present. 

Did  you  never  swear  you  went  into  the  room 
where  they  were  giving  money  to  the  voters  f 
^— Where  they  bad  been  giving  money. 

Did  they  then  give  money  or  noP — Not 
then ;  they  had  bm  giving,  and  gave  some 
aflerwanis  $  they  had  done  it  before,  and  hare 
since. 

Then  it  is  not  true  that  you  went  into  the 
room  where  they  were  giving  money  ? — ^They 
had  given  aome. 

But  is  it  true  that  you  went  into  the  room 
where  they  were  giving  P — I  did  not  aee  them 
give  any  whilst  I  was  there. 

Consequently  you  cannot  tell  who  g^ve  it,  ef 
your  own  knowledge  P'-'No. 

You  canoot  tell,  of  your  own  knowledge 
whether  it  waa  given  at  all  P-^No  farther  tbao 
what  the  parson  told  me,  and  the  voters  told 
me  they  received  five  guineas  a- piece. 

Consequently  you  cAnnoi  tell  any  one  that 
received  it :  now  had  you  any  money  af  that 
timeP-«-No. 

NoneataUP^No. 

Neither  the  first  five  guineas  nor  the  second 
five  gnueas  P-*No.  ~ 

How  came  yon  not  to  have  it?'>-BecaQse  I 
did  not  have  it,  that  was  the  reason. 

Why  did  not  you  have  it  P— That  is  to  my 
self. 

But  I  will  know ;  at  least  you  shall  swea 
something. — I  did  not  ask  Tot  it. 

Nor  they  did  not  ofier  it  to  yon  P — No. 

And  why  was  thatP — I  cannot  tell. 

My  friend,  among  the  people  that  yon  have 
given  us  an  account  of  receiving  the  money,  I 
think  you  sav  that  Matthew  White  jonior  was 
not  tbero  P— Not  that  I  can  recollect  now. 

Richard  Pitman,  was  he  there  P-«>He  wan,  to 
the  best  of  iny  knowledge,  and  so  wcse  all  the 
rest. 

Why,  here  are  a  vast  number ;  yon  stopped 
at  Ranger,  and  here  are  thirteen  more  that  you 
swore  to  before  tlie  committee,  thirteen  all  in  a 
line. — I  cannot  recoUect  them  all  ngaio^ 

What  list  did  you  swear  from  then  P — ^Them 
that  1  nominated  by  word  of  month. 

Yon  atop  now,  liotb  by  memory  and  the  lis^, 
at  Rattger,  and  omit  thirteen  namea  wluch  im* 
mcdiaUJy  folUwi  hesidn  about  twwty  sMrc. 
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-:If  I  don't  recolleot  them,  I  can't  mention 
tbem. 
Dent  yon  remembery  before  the  oontimittee, 

Xtbe  croM-exaiiuoationyyou  wereexamin- 
oucbiog  the  bntinesi  oi  the  malt-boose, 
though  that  does  not  oonoero  ffeneral  Smith  f 
^doeanot. 

Yon  were  examined  touching  the  buainesB  of 
tbe  majt-honse  f «-- Yea ;  but  1  don't  know  that 
I  have  any  right  to  aoawer  that  now,  as  I 
have  got  an  order  to  attend  the  Honae  of  Corn- 


Did  jon,  or  did  ^ron  not,  aay  that  you  never 
saw  any  money  given  at  the  malt-houae? — 
Yes,  I  did,  and  1  will  awear  it  again. 

Did  yon  never  see  a  note  put  into  tbe  hole 
of  Ihe  malt-house  P— I  never  did,  nor  1  never 
taw  the  hole  till  a  year  afterwairds. 

Did  not  you  say,  that  yon  were  not  at  the 
naH- bouse  f«— No,  it  was  at  a  boose  MQoimng 
to  tbe  malt-house. 

I  think  you  said  you  came  into  the  room  at 
.Lucas's  after  tbe  money  had  been  given?— 
After  some  bad  b^n  given. 

Was  any  money  given  while  yon  was  there 
nt  East^?— None  at  all :  there  was  none  given 
when  I  was  present. 

Were  you  present  at  the  making  of  the  bar- 
gain about  selling  those  votes?— I  was  there 
when  Nairn  made  the  proposal. 

Did  not  you  agree  to  it?— I  did,  along  with 
the  rest  of  my  nei^bboura. 

Yon  were  one  of  tbe  parties  making  this  cor- 
rupt agreement  to  sell  this  borough  ?— 1  cannot 
help  it  now. 

Mr.  Popham,    He  repents  of  it. 

Mr.  Seg.  Davy.  Then  you  are  a  sad,  re- 
penting miserable  sinner,  are  you  ?  You  made 
n  bargain  for  tbe  money  with  tbe  rest  of  them. 
—X  Weconsentedtoitallofua^ 

William  Penny  swon. 

Examined  by  Mr.  Moytejf. 

You  live  at  Hindoo  ?— Yes. 
Do  yon  recollect  having  any  conversation 
with  captain  Nairn,  in  February  1773,  about 
the  election  ?-.-Yfs. 

What  doy  was  it?— I  cannot  tell ;  I  believe 
it  v^as  on  a  Thursday ;  tbe  captain  came  to  my 
houae ;  he  shook  bands  with  me ;  he  asked  me 
some  questioos ;  then  he  went  to  Luoas's,  and 
,sent  Thomas  Howell  for  me ;  he  sent  a  second 
time,  and  then  I  went. 

Who  were  there?— Thomas  Howell,  John 
Hart,  Francis  Mead,  tbe  rev.  John  Nairn,  Wil- 
Jiam  Lucni,  and  captain  Nairn. 

What  passed  ? — He  desired  me  to  sit  down : 
then  captain  Nairn  said,  he  had  a  particular 
iriead  that  be  sbookl  be  glad  to  present  to  tbe 
|K>roiigh  of  Hindoo,  and  he  would  not  have  him 
deceiTod,  not  for  the  Indies. 

What  passed   then?— Then   he  said,    his 
friend  should  produce  3,000/.  and  that  be  would 
not  stand  for  SOO  or  300  beyond  the  3,000. 
.    Did  he  soy  thing  more?— Yea,  that  one 
thousand  should  be  dispofodof  in  n  Tory  little 


time,  but  he  must  go  to  London  first ;  then 
there  was  some  mooey  brought,  and  let  go,  at 
William  Lucas's^  at  the  Georf^e*  when  be 
spoke  these  words,  I  was  coming  from  binr; 
he  desired  me  to  stop  and  drink  a  glass  of  some- 
thing; he  ordered  a  bottle  of  shrub  to  be 
brought. 

Have  you  told  us  all  that  was  said  by  captain 
Nairn  before  the  shrub  was  brought  ?— To  the 
best  of  my  remembrance. 

Have  you  told  us  all  be  said  about  tbe 
naoney  ?— One  tbousand  was  to  be  let  ffo  imme- 
diately ;  one  thousand  at  the  fall ;  ana  a  tbou- 
aand  about  a  week  or  a  fortnight  before  the 
election. 

Is  that  the  whole  he  said  about  the  money  ? 
-Yes. 


What  was  said,  in  answer  to  this,  br  any  of 
it  or  accept  it?— T" 
accepted  his  proposal. 


yon?  did  tbc^  refuse  it  or  accept  itf— Tbej 


Was  any  thiog  more  added  to  tbe  proposal* 
or  said  about  the  proposal,  before  tbe  shrab 
was  called  for?— Not  tbat  I  recollect ;  as  sooa 
as  the  shrub  was  called  for,  tbe  conversation 
about  the  muney  dropped. 

Was  any  thing  more  aaid  about  the  election  ? 
-^-Notat  that  time. 

Did  you  hear  any  thing  more  aaid  by  Nairn, 
who  was  to  l>e  their  candidate  ?-  -Tbe  captain 
said,  he  did  net  know  the  names  of  all  the 
voters  that  were  there  in  company  ;  he  desired 
bis  brother,  tbe  rev.  Mr.  Nairn,  to  write  the 
names  down  of  those  that  were  present :  then 
1  drank  some  shrub  by  his  de»ire  and  came 
away.  I  did  not  atay  till  tbe  meeting  wan 
broke  up ;  I  left  some  people  there. 

Did  you  drink  any  body's  health  there?— « 
When  Lucas  brought  the  bottle  of  shrub,  Meade 
said,  Whose  health  shall  we  drink?  Lucas 
said,  CapUin  Gold :  Meade's  answer  was.  He 
would  not  drink  captain  Gold;  Tben,  said 
Meade,  it  shall  be  general  Gold :  Yes,  said  the 
captain,  he  is  a  brave  fellow ;  he  has  faced*  the 
mouth  of  many  a  cannon. 

Was  any  tbiug  more  said  about  captain 
Gold?— Not  that  I  heard;  1  left  both  the 
Naims  there,  and  the  rest  of  the  company. 

Do  you  know  Mr.  Ward  ?— i  did  soon  after 
I  came  from  Lucas's. 

About  how  k>ng  i^fter  this  was  it  you  met  him 
at  the  George?—!  was  in  company  with  him 
at  the  George  tbe  first  time  I  saw  him. 

How  ^ong  after  what  you  have  been  speak- 
ing of  ?— About  three  weeks,  or  between  tbren 
and  four  weeks. 

Were  you  sent  for  there,  or  did  you  go  of 
your  own  accord?-— A  message  came  to  me 
that  a  Mr.  Ward  wanted  to  see  me ;  I  went  to 
the  George. 

Whom  did  you  find  there  ?— This  Francis 
Ward,  as  he  told  me  his  name  was;  there 
were  more  people  there,  1  cannot  recollect 
every  one. 

Recollect  those  you  happen  to  remember.-— 
Tbere  was  John  Hart  and  Thomas  Howell,  and 
Beckett  the  baker. 
How  many  night  there  be  in  iMimbct?-''<d 
4L 
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Did  yoo  go?-*YeSt  to  be  sort,  u  heirot 
for  me. 

Whom  (fid  yoa  find  there?— John  Nain; 
he  was  by  himaelf  when  I  weot  up  suin ;  he 
asked  me  what  news  was  goiof  about  the 
town  ?  my  answer  was,  that  1  was  infomied 
that  one  Jobber  Stefens,  a  botcher,  wis  bring- 
ing some  frieud  with  some  more  money:  Jobs 
Nairn  said,  to  the  best  of  my  remembrance,  I 
will  sapply  the  poor  that  want  some  money,  in 
a  Tery  little  time. 

What  did  you  say  to  thatN-1  asked  him 
whether  his  friend  was  in  London  or  io  the 
ooontry  ?  He  toM  me  he  oould  not  nlisfy  ne 
then :  1  desired  him  to  write  a  letter  to  bis 
friend  ;  I  said,  Yoar  fnead,  if  he  be  at  hone^ 
it  is  hot  m  day*s  ride  to  go  there  and  Utk 
again. 

J>id  yon  andentand  who  it  was  tba  ?-t 
imderttood  it  was  general  Smith ;  then  Nun 
sat  by  the  fire-side,  and  said  in  a  sneerio; 
manner.  Aye,  you  doo't  know,  it  u  not  geoaij 
Smith :  my  answer  was.  Then  the  rcrereo* 
Charles  Humphries  has  told  me  a  lie. 

Did  any  thin^  more  pass  ahoat  general  GoU 
at  this  time  ?— Not  that  I  eao  recollect. 

There  was  no  one  present  but  yon  two,  wert 
there  ?..-JohD  Beckett  nnd  Francis  Uetdc 
came  in. 

Was  any  thing  more  said  about  the  eledim 
after  they  came  in  ?— They  said.  The  wiy 
was,  to  let  people  hare  more  money. 

What  did  Nairn  say  ?-^lt  should  be  doM 
▼ery  soon ;  bat  be  roust  go  to  I/mdoo  first 

Did  be  mention  the  sum  that  was  to  be  do* 
triboted  ?— Not  that  I  recollect.  ^ 

Was  any  thing  more  said  about  the  domj  • 
— ^That  was  all  that  passed  then. 

Bid  you  see  any  money  gifin  any  where  « 
Easter  ete?— NO. 

Did  you  see  any  nM>ney  distributed  on  Easta 
efe?— No. 

Do  yon  know  of  any  other  oocasioo  wbeo 
OMiney  was  distributed  relative  to  the  etectioD. 
—1  never  knew  any  pass  but  with  pspen. 

Do  you  know  of  any  mmiey  passmg  witboot 
papers  ? — No. 

When  did  you  see  general  Smith  ?— I  ner^ 
changed  a  word  with  him  in  my  life ;  pv^ 
Nairn  told  me  it  was  general  Smith,  jitftbel«t 
the  election  at  Hindon. 

What  was  he  doing  when  yoo  «w  binf-- 
Pareon  Nairn  came  iiod  shook  me  by  the  bsod, 
and  told  me  that  was  general  Smith. 

Who  was  with  him  beskles  the  ler.  Jw 
Nairn  f — A  vast  many. 

Did  any  body  speak  to  you  about  hio  » 
that  time  besides  John  Nairn?— No. 

Did  you  see  any  thingof  Punch?— No. 

Can  you  recollect  any  other  names  of  ^ 
that  were  present  at  the  time  of  the  mm 
given  by  Mr.  Ward  io  February,  m3  r--i 
can  remeoober,  Danid  Lambert,  the  •v^' 
cary,  came,  and  received  five  guineas  fi^oio- 
self  and  five  for  bis  father ;  and  I  saw  WUl«« 
Newton,  sen.  and  Wflliam  Newton,  jon-  ^ 
^eiveit. 

Any  body  4ie?-TNoilli»l  I  cunet*^ 


cannot  tell ;   a  great  many  people  came  after 
ne. 

What  was  done? — ^There  was  some  money 
let  ^o,  I  believe. 

From  whom  and  to  whom  did  the  money 
pass?— From  Francis  Ward. 

How  did  he  begin :  did  he  say  for  what  pur- 
pose he  produced  the  money  r-— He  said  he 
vould  lend  five  guineas  to  any  neighbour  of 
miue  that  was  a  voter  in  the  borough  of  Hin- 
don. 

Was  that  upon  your  coming  into  the  room  ? 
•^It  was  some  time  afler  I  was  in  that  room. 

What  might  Ward  say  to  you  as  aoon  as  yoo 
came  in?— -He  asked  me  how  I  did. 
'    Yoa  never  saw  him  before,  I  believe  ?•  -No, 
we  had  a  great  deal  of  discourse. 

I  want  to  know  all  he  said  about  the  dectioo. 
—It  is  impossible  for  me  to  recollect. 

What,  clid  he  say  he  would  lend  some  money 
to  you^  friends  ?— They  were  his  friends,  not 
mine :  he  pulled  out  some  money. 

How  much  money  did  he  pull  out^? — I 
cannot  tdl;  there  were  some  in  papers,  and 
some  loose. 

What  did  you  see  him  do  with  that  money  ? 
»— He  delivered  it  to  those  who  signed  a  note. 

Were  there  a  great  many  of  those  present  ?— 
*  es. 

Did  joo  see  a  great  many  sign  the  notes  ?— 
Yes. 

An?l  of  course  ww  a  great  many  recdv^  the 
money  ? — I  did. 

How  long  might  this  money  he  giving,  and 
the  signing  notes  last  ? — It  might  end  at  about 
eight  in  the  evening. 

When  did  it  begin? — I  imagine,  about  one 
o'clock. 

At  what  time  was  it  yoo  went  there?— 
About  one  o*elock. 

Then  they  were  there  from  one  till  eight  ?— 
Yes.  ^ 

And  giving  money  all  that  time? — Yes,  as 
fast  as  people  came;  bnt  they  came  in  very 
slow. 

Was  any  thing  said  about  the  purpose  for 
which  thftl  money  was  given  ? — No  more  than 
general  Gold's  health  was  drank  at  that  time. 

J  suppose  whenever  they  delivered  any  mo- 
ney his  health  was  drank? — Yes. 

There  must  have  been  a  good  many  reoeire 
the  money  that  day  ?•  -Yes. 

This  was  at  the  George? — Yes. 

'When  did  you  leave  them  ?— Abopt  nina  or 
fen  o'clock  I  went  away. 

Did  yoo  leave  Ward  there?— Yes. 

Ward  did  not  tell  yoo  who  he  was,  or  whom 
lie  came  from,  did  be?— No. 

Yoo  had  never  seen  him  before  ?— No. 

When  did  yoo  see  him  again  ?-^I  have  not 
■ecn  Mr.  Ward  since,  to  my  knowledge. 

Yoo  did  not  see  htm  at  Hay  ward's? — No. 

This  was  io  February,  1773.^ — Yes. 

Do  you  remember  any  thing  of  this  sort  In 
Easter,  1774  ?— No. 

Do  you  recQUect  seeing  narson  Ntim  aboot 
«aster,  1774?--He  seQS  f^  me  up  to  J^hn 
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Crosshemninedby  Mr.  Mansfield. 

What  are  yoo?-^Aa  innliokler  commoDly 
aalled. 

Yoo  are  one  of  the  men  that  made  this  bar- 
gain at  first  for  captain  Goltl  ? — A  bargain ! 

Yes,  a  bargain. — I  made  no  bargain,  because 
it  was  jost  vbal  Nairn  pleased ;  1  oould  make 
no  bargain. 

What  were  you  with  captain  Nairn  for  at 
Lucas's  when  the  captain  sent  for  you  ?  what 
did  you  do  there  ? — How  oould  I  make  a  baV 
tnin  for  the  town  ?  1  could  not  make  a  bargain 
for  myself. 

Then,  when  Nairn  proposed,  as  you  said,  to 
iiave  a  friend  of  bis  represent  the  borough,  and 
there  was  3,000/.  to  produce,  you  said  it  was 
▼ery  wrong,  and  it  should  not  be,  I  suppose. — 
You  may  suppose  what  you  please. 

But  was  It  so  ?— 1  asked  them  that  were 
there  how  they  liked  the  proposal  '^  they  said, 
Veiy  well. 

You  are  one  of  them  ?— I  wu  in  company 
at  the  time. 

Were  yo«  one  of  those  that  liked  it  ?— I  was 
in  the  company  cectainly. 

fiat  did  yoifr  make  any  objection  ?— How 
could  I.  * 

You  might  have  said  you  did  not  like  it ; 
did  you  upon  your  oath  make  any  objection  ? 
—I  did  not  find  fault. 

Upon  your  oath,  did  not  you  approre  of  it  as 
well  as  the  rest  P-- 1  asked  them  |iow  they 
liked  the  proposal  \  they  said.  Very  well. 

Did  yon  not  give  captain  Nairn  to  under- 
itand  that  yoo  liked  it  fery  well  ?-— I  am  upon 
my  oath :  what  1  have  told  you  is  truth  hi- 
therto. 

Then  you  did  not  give  captain  Nairn  to  nn- 
derstand  that  you  apprured  of  this  proposal  for 
the  3.000/.-*-No  frrOier  than  what  I  hare  told 
already.. 

You  must  answer  ves  or  no ;  vnd  men  that 
will  not  answer  are  to  be  punished.  Upon  your 
oath,  did-  vou  mean  that  capUin  Nairn  should 
understand  that  you  approved  of  the  proposal  ? 
—  I  cannot  say  farther  than  I  have. 

Court.  Comet.  Sir,  give  anvnswer. — I  look- 
ed round,  and  said^  Gentlemen,  how  do  you 
like  the  proposal  ?  And  they  said  they  liked  it 
▼ery  well :  I  did  not  say  I  misliked  it. 

But  what  I  ask  of  you  is,  whether  you  meant 
captain  Nairn  should. understand  that  yoo  liked 
the  proposal?— I  made  noubj.ection  against  it, 
because  the  rest  of  the  company  were  agree- 
able to  it. 

Then  you  liked  the  proposal  ^  —  f  made  no 
objections  to  it. 

Did  you  like  it  ? — I  did  not  make  any  reply 
against  It  or  for  it. 

How  did  you  feel  yourself?  Did  you  like  it? 
— I  did  not  say. 

Court.  You  have  given  very  trifling  an- 
awera ;  if  you  don't  immediaieiy  answer  the 
question,  I  will  commit  you  :  did  you  like  it, 
or  did  you  not  like  it? — Yes,  I  did. 

You  have  told  us  that  you  went  to  this  place; 


no.mention  was  made  who  the  person  was,  for 
whom  this  3,000/.  was  to  be  distributed  ? — 
General  Smith's  health  was  draok. 

Was  general  Smith's  name  mentioned  ?— 
General  Gold. 

And  that  was  mentioned  after  captain  Nairn 
had  said  they  should  drink  captain  Gold? — 
Yes. 

After  this,  you  tell  us.  Ward  came  to  "the 
George:  what  time  did  you  go  to  him?---It 
might  be  about  one  in  the  afternoon. 

You  swore  before  the  coiumittee,  that  it  was 
about  seven  or  eight  in  the  evening  when  Ward 
came.  Was  it  so?— It  might  be  seven  or 
eight  o'clock. 

Then  how  came  you  to  say  it  was  one  ?—  ' 
I  was  there  in  the  day  time ;  I  did  not  stay  . 
long  there. 

You  said, '  The  first  time  I  went  t6  him  wa« 
about  seven  or  eight  in  the  evening :'  how  came  ' 
you  to  differ  in  your  accounts?  Which  is  the. 
true  account,  or  is  neither  of  them  true?— It 
is  tnith  what  i  have  spoke. 

It  cannot  be  all  truth,  because  they  are  dif- 
ferent stories :  what  time  did  you  go  to  Mr. 
Ward  ? — It  was  in  the  day  time. 

Did  yoo  go  to  him  once  or  twice  f— Once.- 

What  did  you  mean  by  saying  just  now  you 
went  at  one  o'clock,  and  again  at  eight?— 
I  was  with  him  twice ;  it  was  all  in  one  after- 
noon. 

Then  you  went  two  separate  times  to  biov 
did  yon?— Yes. 

How  long  did  you  stay  with  him  the  first 
time?— I  cannot  tell  rightly  how  long. 

How  came  you  not  to  say,  when  you  were 
examined  before,  that  vou  went  to  him  in  the 
day-time»  about  one  o'clock  ?— I  was  with  him* 
about  one  o*clock,  and  1  was  with  him  at  se? en, 
eight,  and  nine. 

Do  you  mean  that  yon  staid  with  him  from 
one  o'dock  to  seven  or  eight  f— No. 

You  have  said,.  Hart,  Howell,  and  Beckett 
were  there  ?— -Yes. 

Did  they  receive  money  f — Not  that  I  saw: 

Are  you  sure  you  saw  Lambert  receive  mo- 
ney, or  did  Lambert  tell  you  so  ?— I  saw  Lam* 
bert  take  the  money,  and  I  saw  him  sign. 

Daniel  Lambert  sworn. 
Examined  by  Mr.  Bulleri 

What  are  you?- --An  apothecary. 

Do  you  live kt  Hindon? — Yes. 

Do  you  know  Mr.  Ward  ?— r  saw   him 
once. 
'  When?— In  1773. 

What  part  of  the  year  ?— In  Feb.  1773. 

Had  you  any  conversation  with  him  then  P 
-Yes.^  ^ 

What  was  it  aboot?---He  desired  to  know 
whether  I  was  a  voter ;  1  told  him  I  hoped  I 
was.  He  asked  to  know  whether  I  would  re- 
ceive the  favour  or  not,  I  told  him  I  would.  I 
hope  it  will  not  criminate  myself,  my  receiving 
the  money  that  I  am  eoiug  to  discover. 

Mr.  Serj.  Dawf.  You  have  no  right  to  ask 
him  to  that. 

t    . 
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Was  lAjr  thmg  nii  vbal  Nain't  trard  wtsf 
Was  it  explaiDed  what  Nairn  had  taid  ?— No.^ 

What  did  general  Smith  say  f-^lhtX  be  did 
not  know  but  they  were  all  easy :  npoD  which 
panon  Nairn  put  his  bat  before  RlefatHm'i 
race ;  then  captain  Nairn  and  some  more  tf 
them  led  general  Smith  oat  of  the  roon. 

What  was  Richardson  doing  wbeDhepaibii 
hat  before  his  face? — It  was  while  he  wn 


ItSSi] 

Mr.  BuUer.  Whom  did  yon  see  at  Imcmm^ 
when  you  were  with  Mr.  Ward  f— WiUiam 
Peony.  ' 

Whom  else  ? — I  cannot  recollect. 

Was  it  at  Lucas's  that  you  saw  Mr.  Ward 
first?. -Yes. 

Whom  did  you  see  hesides  ?— There  were 
others  there. 

Tell  some  of  them.- -I  cannot,  1  do  not 
know  them. 

Was  Beckett  there?— Not  as  I  saw. 

Or  William  Bennett  ?— William  Bennett 
^caroe  in  afterwards. 

Were  you  at  Beckett's  upon  Easter-OTe, 
l774?-.-Yes. 

Was  any  money  gi^on  then  ? — I  suppose  1 
•hall  hurt  myself  if  I  giro  an  answer  to  that. 

Mr.  Man^ld,  You  need  not  say  any  thing 
of  any  money  gi?  en  to  yourself. 

Mr.  fcteij.  Grou.  But  you  may  of  any  mo- 
ney given  to  other  persons. — I  did  not  see  any 
money  given  to  any  body  else. 

Do  you  remember  general  Smith  coming  to 
Hindun  ? — Yes. 

When  did  he  come?— On  the  37th  of  Au- 
gust, 1774. 

^  Was  he  known  to  be  a  candidate  before  that 
lime  ?-— No,  a  general  Gold  was  known. 

Who  did  that  general  Gold  turn  Out  to  be  ? 
—General  Smith. 

How  do  you  know  that?— By  tl^e  reverend 
Charles  Humphries. 

General  Smith  came  himself  first  of  all  on 
the  37tb  of  August  ?— Yes. 
.  What  passed  then?— -He  went  to  the  Cross. 
^  Who  went  with  him  ? — A  great  crowd  of 
people. 

Blention  some,— Robin  Bennett  was  there. 

Were  tbft  two  Nairns  there  ? — Yes. 

What  was  done  at  the  Grosa  ? — Some  words 
•rose  at  the  Cross.  Bennett  said^  One  and  all, 
or  nope  at  all. 

Did  any  body  answer  that? — Yes  ;  general 
Smith  himself.  General  Smith  looked  round 
vpon  parson  Nainii  and  said,  it  shonld  be  one 
•od  all. 

Was  there  any  complaint  made  at  that  time 
bv  any  voter?— I  cannot  reooUect  what  com- 
plaint 

Was  tbore  any?— I  don't  remember,  not 
particularly ;  besides-     ■■ 

Besides  what? — About  one  and  all  they  hal- 
lowed out,  It  shall  be  one  and  all. 

What  was  done  afterwards  ?  when  they  went 
from  the  Cross,  where  did  they  go?— The 
Tolers  were  ordered  to  public  houses. 

To  what  public- houses  did  they  go  ?—  -Some 
were  ordered  to  one  public-house,  some  to  the 
other. 

Did  general  Smith  go  to  any  of  those  houses  ? 
—Yes. 

_ Which  did  yon  see  him  at? — The  White 
Hart.       , 

Whit  passed  there? — general  Smith  asked 
them  for  their  votes  at  the  next  election.  One 
Thomas  Richardson  was  there,  snd  said  if  bis 
friend  Nairn  had  been  as  good  as  his  word,  he 
need  not  have  oome  to  caAT«as  then. 


Was  it  before  or  after  the  hat  wai  ]mt  opi 
that  general  Smith  said  he  thought  tbej  were 
all  etmy  ? — Just  at  the  same  time. 

Were  you  at  Hindoo  on  the  8th  of  October, 
1774?— Yes. 

Was  there  any  cry  in  the  street  theo  aboot 
general  Smith  ?— One  and  all,  or  ebe  v 
Ssith,  was  the  cry  in  the  streets. 

What  passed  after  that? — Afignredrtsd 
in  disguise,  or  something  like  it,  thstappeirti 

What  disguise  was  it  dressed  in?— Id  «** 
men's  spparel ;  it  passed  by  my  father's  doff. 

Who  were  with  her  ? — John  Stevens,  HifS, 
and  several  others. 

Can  you  mention  any  of  the  other  penoi'i 
names  ? — I  cannot  recollect. 

Was  Thomas  Spencer  with  her  ?— 1  belim 
he  was. 

Where  did  she  go  ?— I  don't  know ;  I  ^ 
not  follow  her. 

Was  general  Smith  known  to  be  a  candid 
before  the  time  he  came  ? — I  heard  so. 

It  was  the  tklk  of  the  town,  was  it  ?— No,  i 
heard  it  by  parson  Humphries. 

Was  she  in  any  disguise,  or  not  ?— Itwv  < 
women's  apparel :  I  thought  by  its  walk  tW 
it  was  a  man. 

Thomas  Douglat  sworn. 
Examined  by  Mr.  Segeant  Grm. 

What  are  you?— An  officer  in  the  excise il 
Hindoo. 

Are  you  •  voter  at  Hindoo  f — T  am. 

Do  you  remember  genera]  Smith's  cowH 
to  Hindon  before  thelast  general  electioo'- 
Yes. 

When  did  you  first  see  him  ?— It  m«b!* 
about  two  or  three  months  hefore  the  electi^A 

Do  you  remember  in  what  month  ?-^I^ 
lieve  it  might  be  in  August*  I  saw  him  f* 
to  the  Cross.- 

Where  was  he  when  yon  first  saw  hiar- 
Coming  in  at  the  lower  end  of  the  town  •• 
carriage. 

Who  were  with  him?— I  think  both  t^ 
Mr.  Nairns  were  with  him.  , 

What  passed  when  you  saw  him  at  the  Cros> 
—He  made  a  speech  at  the  Cross,  as  gefi^ 
men  generally  do  upon  this  occasion. 

Representing  himself  as  a  candidate?— x* 

Do  you  recollect  any  complaint  «**"^*r 
time  in  the  town  in  your  presenef?-^'*"'* 
Burnett  at  the  Cross  said,  *  one  and  all. 

Before  or  after  the  apeech  ?— Afwr  »•  j 
speech.  ^^ 

Was  any  answer  given  to  that?— Ocpe* 
Smith  laid,  it  should  ke  one  and  eiL 
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W4io;iMS  liitli  fBiwr«l  Snith  whoi  be  ttid 
this  ?— I  think  the  Mr.  Nurns  oe  one  side  ef 
ktm,  And  Baniett  upoa  the  other. 

Were  both  thct  Miiproa  new  him  at  tlMittime? 
—They  were. 

Where  did  general  Saith  j^  firom  the  Cross  ? 
-^1  think  Ii9  went  to  Looas's;  hut  I  fim  not 
certain. 

Did  yoo  see  htm  any  where  thai  day  after- 
wards f— I  saw  himat  JaBMaCiiffe's,theWk^te 
Hart,  opon  the  same  day. 

Can  you  reeolleet  what  posaod  at  Gaffe's  P— 
Thomas  Richardson  was  ah>ng  with  us  at 
Cu(fe*s,  be  told  the  ffeneral,  that  if  Mr.  Nairn 
bad  been  as  good  as  his  word,  he  need  not  have 
oeme  at  thai  time  to  them. 

Were  those  the  Tery  words,  or  only  the  par- 
port  of  the  words  P— The  purport. 

What  answer  was  made  to  this  P— i  did  not 
hear  any  answer. 

Was  Mr.  Nairn  there  P— Yes,  while  Mr. 
Riehardson  was  talking,  Mr.  Nairn  pat  his  hat 
towards  Richardson's  nee. 

What  was  done  then  P— Nothing  more. 

Old  he  go  away  Immediately  P — He  went 
soon  afterwards. 


^•D.  ir7& 
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Charki  Smpwn  sworn. 
Bzamined  by  Mr.  ^ijeant  Bcath.* 

Were  yoo  a  voter  at  Hindoo  at  the  last  ge- 
neral election  P— Yes. 

Were  yon  at  the  faoose  of  general  Hay  ward 
in  the  month  of  February  1778  P — I  hefiere  it 
was  about  that  time,  but!  cannot  recollect  par- 
ticularly the  laTour  .of  general  Geld  v«a8  distri- 
btttinff'. 

Did  yoo  go  there?— Ves. 

What  time  did  you  go  there  ?— I  cannot  re- 
collect ;  it  was  in  the  evening. 

Did  yon  see  a  great  many  people  there  P — 
There  were  a  great  many  iieeple  at  the  door. 

Did  you  go  up  stairs  where  the  basiness  was 
transacting  r— Yes. 

What  was  doing  there?— There  was  a  man 
sat  by. the  table;  I  was  to  set  my  hand  to 
a  paper,  which  acoordingly  I  did. 

Mr.  Serjeant  D<wy,  You  are  not  bound  to 
give  an  account  of  what  you  took  yourself-r-I 
saw  a  man  there  sitting  at  a  table ;  they  called 
faim  Ward. 

What  voters  were  in  the  room  when  you 
were  there  P— Francis  Meade,  Thomas  Howell, 
John  Beckett  and  Joseph  Moody. 

What  did  Ward  do?— I  put  my  hand  to  a 
paper ;  1  did  not  presume  to  read  it  or er  whe- 
ther it  was  a  note  or  what. 

At  whose  request  did  you  put  your  hand  to 
the  paper?— I  cannot  tell  positively  who  de- 
sired me. 

What  did  you  find  in  tbe  paper  ?— Five  good 
;golden  goioeas :  1  carried  them  home. 

Did  any  body  else  sign  the  paper  with  vou  P 
—1  don't  remember  any  person  did.  Wnen  I 
had  got  the  paper^  my  business  was  done,  I 
went  sway. 

For  wliat  purpoae  did  yoa  take  thia  money ; 


was  any  thing  said  to  yoH  is  the  toom  ?— No, 
no  more  thi^n  to  sign  the  paper. 

Do  you  remember  any  thing  passing  oa 
Eaater  Monday  1774,  the  year  afterwarda  ?-— 
At  tbe  George,  W  dliam  I*ucas'a. 

What  was  your  errand  there  P— *It  was  for 
the  some  purpose :  it  was  a  general  report  thai 
the  office  was  opened  at  Mr. Xocaa's. 

Did  you  go  into  the  room  where  the  bosi- 
nesa  was  transaoting  ? — Yes. 

Did  you  see  any  voters  there  ?— Thomas 
Speocev  the  earpenter,  and  fieokeU  the  baker. 

Was  any  body  distributing  any  thing.?— 
I  know  not  who  it  was. 

Was  there  ahjr  body  ?—  It  must  be  a  sub- 
stanee,  or  else  I  could  not  have  lifuid  up  my 
hand,  and  had  it  put  into  it;  Thomas  Spencer 
ordered  me  to  sign  %  I  put  my  band  over  the 
door  and  I  received  a  paper. 

Did  you  see  who  delivered  it  to  you  P— 
No,  I  don't  know  whether  it  waa  man,  wossauy 
or  child. 

Where  wu  the  person  whose  hand  delivered 
yon  that  paper  ? — Invisible  to  me. 

Was  he  in  the  next  room,  or  where?— In 
tbe  fbre  room. 

Did  you  see  any  l)ody  else  takfc  tbe  money  ? 
—No. 

What  did  they  give  you  this  last  time  P— I 
carried  it  home,  and  I  found  five  golden  gui- 
neaa. 

Do  you  remember  general  Smith's  coming 
toHindenP— Yes,l  think  that  was  the  97th 
of  August. 

Who  WM  in  bis  company  ?— The  two  Mr. 
Naims. 

Where  did  he  go? — He  went  upon  ths' 
Cross< 

I  suppose  a  great  number  of  people  aasem* 
bled  P— A  greS  many,  both  strangers  and 
voters. 

Did  Mr.  Nairn  say  anv  thing  at  that  time? 
—Mr.  Smith  got  up  and  made  his  declaration 
that  he  came  to  offer  himsdf  as  a  candidats 
for  the  borough. 

Did  he  say  any  thing  about  Mr.  Nairn,  or 
did  Mr.Nalm  say  any  thing  at  all?— He  kraked 
about  and  said  something,  it  should  be  one 
and  sU. 

But  before  that?— I  cannot  recollect,  the 
inhabitants  cried,  One  and  all,  or  none  at  all. 

Did  tbe  captain  say  any  thing  first? — It 
was  be  desired'  it  should  be  one  and  all. 

What  did  the  general  say  ?— He  said  it  was 
his  desire  it  should  be  one  and  all. 

Was  any  thing  said  at  that  time  to  explain 
the  meaning  of  One  and  all  ?--No,  we  knew 
what  it  was  very  well. 

After  this  meeting  was  over,  did  the  general 
come  wbers  you  were  ? — He  went  from  ths 
Cross  down  tp  the  George ;  he  came  through 
the  town  afterwards. 

Did  you  know  who  general  <Jold  was  before 
general  Smith  came?— He  was  called  general 
Gold  ;  we  were-  very  uneasy  to  know  who  he 
was  ;  and  it  proved  to  be  Richard  Smith,  esq. 
who  lives  at  Chilton  lodge  near  Uungedbrd. 
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Andrew  Farrat  sworn. 
ExamiDed  by  Mr.  Popham, 
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What  passed  when  yoo  saw  bim  Uiere  ?— I 
did  not  speak  to  bim. 

What  was  said  to  him  ? — ^He  went  up4o  tbs 
Cross  ;  and  as  he  was  going  up  theinhalttUnU 
cried.  One  and  all. 

What  did  the  general  say  to  that?-He 
stood  upon  the  Cross,  and  he  repeated  the 
words. 

He  said,  One  and  all  ?— Yes. 

Did  he  say  that  more  than  once  ?— I  doD't 
remember  that  he  did. 

Was  it  constantly  said  by  the  voters,  Ose 
and  all?— Yes. 

And  did  he  constantly  make  that  answer  to 
them?— Yes. 

Mr.  Serj.  Davy,  Did  he  say  it  more  tbau 
once?— ^.  No. 

Mr.  Maysey.  Did  be  XMMisUntly  make  thtt 
answer  when  they  constantly  said  it?— il.  Yes. 


.Are  you  a  voter  at  Hindoo  ? — Yes. 

How  long  have  you  lived  there  ?— £leven 
years  last  August. 

.  Do  you  remember  any  thing  about  the  dis- 
tribution of  favours,  or  any  thing  of  that  sort? 
---Yes. 

When  was  it?--On  Easter  eve  1774;  I 
never  received  any  before  that. 

Where  did  you  receive  that  ?— At  Lucas's, 
at  the  George. 

What  did  you  receive  that  for  ?— To  vote  for 
general  Smith,  as  I  apprehend. 

Was  general  Smith's  name  mentioned  to 
you  ?•— Not  as  I  apprehended. 

How  came  you  to  mention  general  Sraitli's 
name  ?— It  was  reported  such  about  the  town. 

Was  there  any  other  name  mentioned?— 
Not  at  that  time. 

What  did  you  receive  ? — Five  guineas. 

Who  was  there  besides  ?— Beckett,  Thomas 
Howell,  Thomas  Spencer. 

Did  you  see  them  receive  any  thing?— No. 

They  were  in  therroom  ?"-Yes. 

Wer^  there  other  people  there  voters  of 
Hindoo  ?— Yes. 

Where  did  you  receive  this  n^oneyP — 
Through  a  hole  in  the  upper  part  of  the  door. 

Did  you  see  the  person  that  gave  it  you  ?— 
No. 

Did  you  sign  any  thing? — ^Yes,  some 
writing  that  was  upon  a  paper :  I  did  not  read 
it 

Did  those  people  yon  have  named  receive  it 
likewise  ?^-Ye8. 

Did  they  sign  the  paper  at  the  frame  time  ? 
— No. 

Who  did  then? — James  Wyer  a  grocer, 
Thomas  Penny  a  carpenter,  and  Harry  Savage 
a  breeches-maker. 

.  Did  you  see  them  receive  the  money? — I 
saw  them  put  their  hands  up  to  the  hole. 

Was  any  thing  said  about  voting  ?— After 
I  had  signed  the  paper,  Thomas  Howell  bid 
me  put  my  hand  up  to  the  hole  of  the  door ; 
I  did«  and  receiveil  a  paper. 

What  did  he  say  more? — Nothing  more  to 
the  best  of  my  knowledge. 

Do  you  remember  when  general  Smith  came 
to  Hindoo  ?— I  was  not  at  home  then. 

Did  you  come  home  while  general  Smith 
was  at  Hinden  ? — No  ;  I  met  him  upon  the 
road. 

Were  you  at  Hindoo  when  general  Smith 
was  there  at  any  time?— Yes,  about  a  week 
before  the  election  ;  I  was  not  at  home  when  he 
came  to  Hindoo  first;  as  I  was  coming  into 
town  in  my  return  he  was  going  out. 

Jeremiah  Lucas  sworn. 
Examined  by  Mr.  Moysey. 
Do  you  remember  when  general  Smith  came 
just  before  the  election  ?— Yes. 
You  saw  him  ?— Yes. 
Where?— At  Mr.  Lncas's. 


Did  you  say.  One  add  all ? — No. 

Repeat  again  what  general  Smith  said.— 
General  Smith  was  up  at  the  Cross,  and  the  io- 
habitants  cried,  One  and  ail.  He  stpod  at  ibe 
Cross,  and  repeated  thnse  words,  Ooeaod  all; 
and  he  did  not  know  but  what  .they  were  all 
made  easy. 

Were  you  at  the  George  upon  Eastsr  Mon- 
day?—Yes. 

Some  money  was  given  you  ? — Yes.   , 

Who  were  present. then? — Thomas  Spcocer 
carpenter,  Jpbn  Beckett  a  baker,  and  Thooitt 
Howell.  I  do  not  remember  any  body  eUei 
it  was  upon  a  Monday  or  Saturday. 

There  were  some  notes  given,  were  there 
no.t?— Yes. 

Who  gave  notes?— We  put  our  baods  to  a 
paper. 

Who  put  their  hands  to  the  paper  at  the  same 
time  as  you?— John  Baldwin,  Edward  Bec- 
kett, and  Robert  Ty ley . 

They  all  received  the  same  money  aayoo, 
five  guineas  I — I  never  saw  theirs. 

George  Spender  sworn. 
Examined  by  Mr.  BuUer. 

Were  you  at  the  George>  at  Lncas's  ?— Y* 

When? — 1  cannot  recollect  what  time. 

How  k>pg  before  the  election  .^— Some 
time. 

What  time  of  the  year?-^I  cannot  say 
exactly  what  month  it  was. 

What  was  done  there?— I  went  up  iatoa 
chamber.  There  was  a  gentleman  there :  they 
told  me  his  name  was  Ward  :  whether  it  vas 
or  was  not,  I  do  not  know.  He  aaid,  his  mooey 
was  out;  but  he  would  borrow  some.  Ip"^ 
my  band  to  a  paper,  and  he  put  a  paper  ioto 
my  hand  which  contained  five  guineas. 

Did  any  body  else  receive  any  tbiog  at  that 
time  ?— My  son  was  with  me ;  i  believe  he  re- 
ceived the  same. 

Was  it  mentioned  in  whose  favour  tbis  was 
given  ? — 1  don't  remember  that  it  wss. 

Were  yon  at  the  George  on  Baster  Mooday . 

Who  was  there  then  ?— Thomas  Spencer  ^ 
carpenter  and  John  Beckett. 
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What  is  Beckett  f — A  baker. 

Wfaat  was  done  theaf— We  signed  a  note 
then. 

Was  yonrsoo  there?— Yes. 

Did  he  reo^ife  any  thing  P— I  soppose  he 
did ;  I  did  not  see  him  reeeire  it.  vVe  both 
put  oor  hands  to  a  paper. 

Do  yoQ  remember  when  general  Soiith  came 
to  Hindon  r— Yes. 

Did  yon  hear  the  cry  *  One  and  all  V — 

Did  you  cry, '  One  and  all  V — Yes. 

What  did  yoo  mean  by  tbatP~-That  we 
should  all  be  satisfied. 

Had  there  been  any  uneasiness  in  the  town 
before  ?-— I  cannot  recollect  any  uneasiness. 

Were  you  at  Hindon  on  the  Saturday  before 
the  election  f — Yibs. 

Was  there,  any  cnr  in  the  streets  then  ?•*- 
There  was  a  talk  of  Punch. 

Whom  was  that  talk  of  Punch  among? — T 
cannot  say  who ;  one  neighbour  to  another. 

Was  there  any  Punch  came?— In  thee?en- 
iog  there  was  soipething  went  about  in  dis- 
Ifuise. 

What  did  that  something  do?— He  came, 
and  Elias  Stevens  knocked  at  my  door  with  a 
long  stick.  1  held  out  my  hand,  and  some- 
iK>d  V  put  a  paper  into  my  hand. 

Who  put  that  Into  your  hand  ?— The  person 
in  disguise,  to  the  best  of  my  knowledge. 

What  was  in  that  paper  ? — It  contamed  five 
g^uineas. 

Reuben  Burnet  sworn. 
Examined  by  Mr.  Serj.  Grote, 

Do  you  lire  at  Hindoo?'^ Yes. 

You  are  a  voter,  are  you  ? — Yes,  1  voted 
last  time. 

Do  you  remember  general  Smith's  comings 
to  Hindoo?— Yes. 

Who  came  with  him?— Mr.  Nairn,  the 
parson. 

Did  the  captain  come  with  him  ?-~I  cannot 
aay ;  very  likely  he  was.there;  I  saw  thepar« 
•on  there. 

Do  yoii  remember  their  coming  to  the  Cross  ? 
— I  do ;  1  saw  them  at  the  Cross :  when  gene- 
ral Smith  came  to  the  Cross,  he  said  he  came 
to  offer  himself  for  the  borough,  and  hoped  it 
would  be  agreeable  to  all :  I  stood  by,  and 
aried,  *  One  and  all.' 

Was  any  thing  else  said  but  <  One  and  all  ?' 
— Nothing  at  all. 

What  was  said  upon  that?— The  general 
looked  upon  the  parson,  and  then  turned  round 
suid  said  *  it  should  be  one  and  all.' 

Was  this  repeated  ? — No. 

Did  several  other  persons  cry  out  *  One  and 
sJl  ?' — Yes,  there  were  a  ^reat  many  voters 
round  the  Cross,  they  all  cried,  *  One  and  all.' 

Were  there  any  words  followed  after  <  One 
a^nd  all  ?'— Nothing  mentioned. 

Thoma$  Richardson  sworn. 
Examined  by  Mr.  Serj.  Ueaih. 

Were  you  a  voter  at  the  last  general  ek^on 
Tor  Hindoa  .%-Yef« 


Do  you  remember  general  Smith's  coming 
to  Hindon  ?-.-Yes. 

Where  did  he  go?— To  the  Cross. 

What  did  be  say  there? — I  did  not  hear 
hifn. 

Did  genera]  Smith  speak  to  you  ? — Yes,  at 
the  White  Hart. 

Who  was  in  company*  with  him  ? — ^Daniel 
Lambert  and  Thomas  Douglas. 

Was  any  body  else  in  company? — Yes, 
one  or  two  more,  but  1  do  not  remember  who 
they  were. 

What  did  the  general  say  to  you? — He 
asked  me  for  my  voM  and  interest.  1  said,  if 
Mr.  Nairn  had  done  what  he  ought  to  have 
done,  he  would  have  had  no  occasion  tocomt 
canvassing  the  town  that  day. 

Was  Mr.  Nairn  in  company  ?—- Yes,  both 
the  Nairns :  the  parson  put  his  hat  up  against 
my  face,  and  said,  Husht  husli !  we  must  have 
nu  more  of  that. 

What  passed  then  ?— The  general  was 
hustled  off;  captain  Nairn  took  him  by  one 
arm,  and  another  person  tool^  Nairp  by  his 
arm,  and  they  hustled  him  off.  I  took  the 
general  by  the  arm,  and  said,  Please  to  hear 
what  I  have  to  say  ;  but  he  went  off,  and  there 
was  no  more  conversation  at  that  time. 

Had  you  any  conversation  with  him  after- 
wards?— He  came  to  my  shop  another  day, 
and  there  he  asked  me  for  my  vote  and  inte- 
rest :  I  told  him  as  I  did  before,  that  if  Mr. 
Nairn  had  done  what  be  ought  to  have  done, 
there  would  have  been  no  occasion  to  have 
come  canvassing  then. 

Who  was  in  company  with  him? — Per- 
son Nairn  said  I  was  a  liar,  he  bad  pro- 
mised nothing:  I  told  him  he  was  a  liar, 
he  had. 

Was  general  Smith  present  at  this  converse 
tion  ?— He  was ;  he  went  back  a  little  from 
the  shop-door,  then  another  man  whispered  in. 
his  ear,  and  he  came  back  and  whispered  in 
my  ear,  and  said.  Madam  Beckford  at  Font- 
hill  desired  her  trades-people  to  support  his  inr 
terest. 

Was  any  mention  made  of  what  money  you 
were  to  have?— No. 

Did  you  say  what  Mr.  Nairn  promised  ? — I 
did  not  say  farther  than  what  I  mentioned. 

Did  you  say  what  he  ought  to  have  done  ?— 
That  would  have  made  the  town  easy. 

What  was  the  conversation  that  passed  ?— 
We  gave  one 'another  the  lie,  and  then  said  no 
more. 

Had  Mr.  Nairn  promised  you  any  thing?— 
He  had  promised  me  nothing  in  (Particular,  but 
he  had  promised  that  every  man  in  the  town 
should  be  made  easy  alike. 

When  was  that  promise  made  ?— At  the  first 
beginning  of  it. 

What  time  was  it  you  talked  with  Francis 
Meade  about  this  money  ?— At  Easter  eve. 

What  did  he  desire  you  to  say  to  them  ?-v 
He  desired  that  those  who  had  not  received 
money  should  sUy  till  lidooday,  and  to  tkose 
that  had|  it  shoitf^M  n»4i  "P  ^'^ 
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John  Baldmin  ««rDni. 
Examioed  by  Mr.  Popham, 

Are  yon  a  vnfter  at  H  iiiden  ?—  -  Yaa. 

How  loDg^bave  you  been  a  TOler?--Wh«i 
Icameofage:  I  voted  at  live  last  eleotiM. 

Do  you  remember  auy  mouey  being  givctt  f 
-Yea. 

At  what  timef — Uj^en  Batter  Meaday  at  tbe 
George. 

Did  yea  reeeive  ai^  ?— Yea,  I  liad  •  aoMli 
paper  there. 

How  mueH  did  it  contain  P-*.Five  gnineaa ; 
I  bad  it  tbrottgh  the  bole  over  tbe  dour. 

Did  you  tee  tibe  person  that  gavett  you  ?— 
vfe. 

pid  you  aee  any  body  else  veeMre  it  ?— Yea, 
Jeremiah  Lueaa,  Edward  Beckett  and  Roliert 
Tyler. 

Did  they  sign  a  nole  with  yoa  ?— Yea. 

Whoie  money  was  this?— I  don't  knew, 
they  did  not  tell  me. 

Do  yea  renember  any  otbera  receiving  it  at 
tbiatimeP— No. 

Or  at  any  other  time  P— Not  upon  that  ae- 
leonnt.  ^ 

Who  was  talked  of  aa  tbe  candidate  far  Hin- 
doo attbi«time?^-Geiieral  Gold. 
:  Wbom  did  you  at  that  time  understand  by 
general  Gold?— We  did  not  voderatand  any 
e«ber,  but  that  it  was  general  Gold  at  (that 
time. 

Who  did  geavral  Gold  turn  oat  to  be  at  that 
time  P— General  Smith. 

Waa '  general  Smith  called  by  any  other 
«ame?— Only  general  Geld  and  general  Smith. 

Cross-  examined  by  Mr.  Seij.  Davy. 

How  do  you  know  that  general  Gold  and 
general  Smith  fa  tbe  same  person.^— I  under- 
%tood  it  80. 

Do  you  knew  that  there  is  not  each  a  per- 
son as  general  Gold  ?— I  dont  know. 

When  you  heard  of  general  GoM,  yon  bad 
ikot  beard  of  any  other  person ;  afterwarda  ge- 
neral Gold  dropped  it,  and  in  his  stead  came 
general  Smitb  ;  and  then  when  general  Smith 
came  you  did  not  know  but  it  waa  the  aame 
person :  that  was  all  you  knew  of  It  ?-i-Yea. 

Mr.  Papkam,  Did  captain  Nairn  or  paraon 
Nairn  introduce  any  other  person  by  tbe  name 
of  general  Gold  f^-^A.  When  they  oame  to 
town  they  prodoiced  general  Smitb. 

Thomas  Penny  sworn. 
Examined  by  Mr.  Moi^, 

You  live  at  Hindoo  witb  your  fatber?— 
Yes. 

What  ia  hia  namef— William  Penny. 

Do  you  Temefliber  general  Smith's  coming 
to  town  ?— I  don't  remember  any  thing  of  bS 
coming  to  (own. 

Do  you  remember  any  tlnng  of  bis  being  at 
^ur;<ther'sP — Yes,  about  a  week  before  the 
Election.   '^ 

What  convei8ail«B  passed  dfere  N"49onfe  of 
Ike  Vetera  oiSed,  .9n»  Wiilk 


TmlsqfR.  Smith  and  T.B.HQllif,esqrs.    [1861 


I  What  said  the  geaend  to  that?— It  is  ao 
I  long  s(go  I  caoliot  reeoUect  what  aaaver  be 
made  to  it. 

Did  he  make  ^y  P^-Somebady  made  an- 
awer,  and  said,  it  abould  be  one  aad  all*  whe- 
ther it  Was  htm  or  no  1  cannot  say. 

^bo  was  it  if  it  waa  not  be?-.-l  be  aot  cer- 
tain. 

Who  do  you  think  it  waaf— Captaia  Nairn 
was  with  him^ 

Was  it  either  be  or  captain  Nairn?— I  do 
not  know. 

In  February,  l?f  3,  wen  yea  at  Hay  ward's  ? 
—Yes. 

Whet  pamed  there?--!  aaw  aome  voteia 
aign  their  handa  toihe  nolaa. 

Did  yon  aign  yaon  ?— Yes. 

Who  signed  with  you?— T*oaaa8  Wyer, 
Robert  Wyer,  and  John  Wyer. 

They  jomed  with  yea  in  a  note  ?— Yea. 

Did  yon  get  any  thing  for  that  aote  ?— Yea, 
fivegutneaa.  . 

Had  they  any  thing  ?— They  eoak  off  tbe 
table,  aa  I  did,  aometbiqg  wrapped  ap  in  a  bit 
of  brown  paper. 

Were  you  at  LncM^a)  the  While-borse, 
upon  Easter  eve  ?— Yes. 

What  paased  there?— There  waa  a  favour 
there. 

The  aame  aa  it  waa  at  Hayward'a  ?— Yes. 

Who  were  the  Mople  that  aigned  with  y«a 
there?— Andiww  Farmt,  Hisnry  Savage,  and 

James  Wyer.  _    ,        _ 

Who  were  there  besiAla  ?-^Bafekett,  Spencer 

and  Howell.  .,.    .       . 

How  did  they  act?— John  Beckett  kept  on 

'^  Wblt  did  Spencer  do?— I  imaghie  be  took 
the  notea  we  signed. 

What  did  Howell  do?— He  waa  Ihere. 

But  did  he  act  at  all  ?— I  cannot  remamber 
that  lie  did,  but  he  waa  ia  tbe  room  akmg  with 
them. 

Thmmu  Moore  aarom. 

Examined  by  Mr.  Moy$^, 

Do  you  rememW  being  at  the  AngtA  at 
Hindon  just  before  the  election? — Yea. 

Waa  general  Smith  there  ?— Yes. 

Do  you  remeinber  any  convekeati<Mi  there 
about  the  election?— Yes.       j^.     ,     ^ 

What  was  said?— I  asked  Ae  ipriM  why 
he  bad  not  made  all  tbe  votera  alike  one  amd  all ; 
be  said  he  meant,  one  and  all,  and  it  ahould  be 
done  and  aoon.  ... 

Do  you  recollect  upon  what  dav  Uiia  waa? 
—No,  It  waa  some  time  in  September. 

The  September  just  before  tbe  elaelion?— 
Yes. 

What  was  said  besides?— Paraoa  Nairn  took 
me  by  the  hand  and  desired  me  t6  ptaoeed  aa 
farther,  not  just  then,  for  the  general  and  htm 
would  waft  upon  every  man  at  tda-awa  *^ 
that  had'aot  recehred  tbe  fovear. 

Did  he  aayjit^  mofe?--4llf.  I 
.  leave  aad  weal  awny  diiect^p-. 
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Wat  thcra  my  thiiw  mpra  atid  by  general 
SoiiUi  at  that  time  f— -Not  aa  1  remember. 

Yoa  aaw  Mr.  Nairn  afterwarda,  did  not  you  ? 
— Yei,  oppoaite  the  barber'a  abop. 

When  waa  tbiaf— Tbe  Saturday  before  the 
elediooi  which  waa  opon  a  Monday. 

How  aoon  after  tnat  meeting  waa  itP— 
Aboot  a  week  or  ten  daya :  I  aaked  him  why 
be  did  not  make  them  all  eaay ,  he  aaid  it  ahoukl 
bedoneaoon* 

Did  be  aay  any  thing  more  f — No, 
.    How  aoon  after  thia  eenveraation  waa  it  that 
Pooch  danced  P— The  aame  evening,  I  belie? e ; 
I  did  net  aee  Punch. 

Croaa-ezamined  by  Mr.  Seij.  Dapy. 

l¥bo  waa  in  the  room  at  tbe  Angel,  beaidea 

on  and  general  Smith   and   Mr.  Nairn  f — 

Tenry  Huff,  John  Hooper,  Robert  Rawdcn. 

Who  beaidea  ?— Tbeae  were  aome,  there  were 
otben ;  young  Henry  Hnff  waa  there,  and  1 
bdiere  one  of  the  Stevena'a  waa  there. 

Wu  Ptenny  there  P-^I  beliere  not. 

Or  Lambert?— No. 

Or  Dooglaa  P— I  don't  recollect  that  he 
waa. 

]  belicTcSimpaon  waa  there,  waa  he  not?-— 
I  cannot  remember. 

Waa  Andrew  Famt  or  Spender  there?— I 
cannot  aav. 

Or  Robert  Burnett  or  Thomaa  Richardaon  P 
— Thomaa  Richardaon  waa  not  there. 
•    Thomaa  P^oy  P — He  waa  not  there. 

There  were  a  great  many  people  there?— 
Yea. 

And  tbia  waa  aaid  loud  in  the  hearing  of  a 
great  many  people  ?*- Yea. 

They  all  beard  it  then  aa  well  aa  yon  P— 
Yea. 

But  what  waa  aaid  by  the  barber'a  abop  no- 
body beard  but  yooraelf  ?— J  don't  know  that 
any  body  might ;  there  waa  Luke  Meade  atood 
close  by  na ;  whether  he  heard  what  we  aaid  I 
canmlt  tell. 

He  waa  near  enough  to  hear  without  liaten- 
ing,  waa  he  P— Yea. 

Elioi  Stephens  awom. 
Examined  by  Mr.  Builer. 

Did  general  Smith  come  at  any  time  to  your 
bouse  at  Hindoo?— Yea. 

Who  were  with  him  r— Beckett  and  the 
Nairna. 

What  waa  aaid  by  ffeneral  Smith  to  you  ?— 
He  aaked  me  to  gif  e  oim  my  vote  at  the  next 
eleotioo ;  I  aaid  I  would  not  promiae  biro ;  he 
aaked  aie  foir  what  reaaoo  ;  1  aaid  becauae  he 
l»ad  not  been  aa  good  aa  bia  promiae ;  aaid  he, 
what  do  you  mean  by  that,  I  don't  know  what 
yoa  mean  by  it ;  the  general  popp'd  back,  and 
then  Nairn  .aaid,  Aa  anre  aa  God  la  God,  e? ery 
thiog  nbatl  be  toyonr  expectation. 

Which  Nairn  waa  that  ?— Tho  paraoo. 
Did  you  teU  geneial  Smith  what  the  promiae 
waa  that  he  had  not  been  ao  good  aaP — I  can- 
■ot  aay  whether  1  did  or  not.    I  fold  him  the 
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town  were  nneaay  in  general; 
abonkl  not  promiae  my  fote. 

Croaa-examined  by  Mr.  Man^ML 

.  So  when  you  aaid  he  had  not  been  aa  good  aa 
hia  word,  be  aaked  you  what  you  nieaot  by 
that  P«-Tbeparaon  did. 
^  What  did  general  Smith  aay  to  you?— No 
more,  only  aaked  me  for  my  Tote ;  and  when  I 
told  bim  I  would  not  promise  him,  then  he 
atruck  out  at  the  door,  and  then  it  waa  parson 
Nairn  spoke  to  me. 

Mr.  MuUer.  .  Waa  it  to  general  Smith  or  to 
Mr.  Nairn  that  you  aaid  you  had  been  decei?- 
ed?— To  parson  Nairn.  . 

Waa  any  thingaaid  about  your  being  deceired 
before  geoenl  SniUi  turned  out  ?— No,  I  told 
Mr.  Nairn  the  town  were  uneasy :  he  asked  me 
what  I  meant  by  it ;  J  told  bim  it  was  refMor^ 
ed  that  500  or  5,006  goineaa  were  to  be  gireo 
at  separate  timea,  that  it  was  to  be  giten  to  tbp 
town  all  in  general,  that  they  had  not  been  ao 
good  aa  their  word,  and  therafore  1  would  nqt 
promiae  my  ?ote. 

That  tben  be  uaed  the  exprcaaton,  that,  aa 
anre  aa  God  ia  God  every  thing  should  be  to 
your  expectation  P — Yea. 

Mr.  Seij.  Davjf,  General  Smith  heard  no^ 
thing  of  what  you  had  aaid  about  being  deceive 
ed  ?— -No,  be  waa  gone  out  at  tbe  door. 

Waa  it  before  general  Smith  went  away  that 
Mr.  Nairn  aaid.  As  anre  aa  God  ia  God  you 
shall  hare  no  reason  to  complarn  ? — No,  it  waa 
after  he  waa  gone  out  at  tbe  door. 

Court.  Do  you  know  where  general  Smith 
went  when  he  went  out  of  tbe  house?— He 
went  to  erery  voter'a  boose. 

Did  he  wait^or  captain  Nairn?-— I  cannot 
take  unon  me  to  aav  whether  he  did  or  not,  be- 
dause  I  waa  in  the  houae. 

Mr.  Serj.  Doify.  He  had  a  great  manyjMO- 
ple.with  nim  Maiden  captain  NairB»  had  ha 
not  ?— Yea,  he  had. 

The  Ef  idence  in  aopport  of  the  Information 
being  ck»sed,  Mr.  Serjeant  Davy  made  a  Speech 
to  the  Jury  in  defence  of  bia  Client,  hot  did 
not  call  any  witneases. 

After  Mr.  Baron  Hotham  had  anmme!l  up 
the  Efidenee  to  tbe  Jury,  they  returned  a  ver- 
dict, finding  the  Defendant  Guilty  of  tha 
Charge  alleged  in  the  Information. 


The  remainder  of  the  Record  in  this  Case, 
aa  reported  in  Douglaa's  Controrarted  Elec* 
tions,  ia  aa  followa : 

"  Whereupon  the  aaid  Attorney  General  of  our 
aaid  lord  the  king,  who  for  our  aaid  lord  the 
king  in  tbia  behalf  proaecutetb,  for  our  aaid 
lord  the  king  prayetn  the  couMderation  ef  the 
court  h^re  in  the  premiaea,  and  that  due  pro- 
.oeaa  of  law  may  be  awarded  againat  him  tbe 
aaid  Richard  Smith  in  this  behuf,  to  osake  him 
anawer  to  our  ^d  lord  the  king  touching  and 
concerning  the  premiaek  aforeaaid  :  wherefore 
the  aherin  of  the  aaid  county  of  Wilta  waa  com- 
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WnM  llirt  Ire  sbo^A'iNft  foi1)ettHiy  t«M>o  of 
may  liberty  in  his  lwnmM,lmtthat^«faotiM 
caiMe.MD  lo  eoo^e'to  Mi»w«r  to  our  «aiid  lord 
th^  king  touching  tnd  concerning  the  premiaes 
Mimnid.    And  trow  (ftiatTstowy)  on  Tnc«r 
«ay  "next  dter  the  Octave  trf  «»im  Hilnty,  it 
the  nme  term,  before  our  mid  hwd  the  lcin|^  tft 
*We<tinia8ter  comelti  Aie  nid  Ridlmrd  Sntith, 
Hiy^Siinm  Sidgwidk  his  Mtorney,  Mid  haT?Dg 
%etfrd'^etahl  tnfontntion  read,  "he  tltfth  th«t 
lie  is  Not  Goitty  thereof,  and  liereopon  te 
DUtteth  himself  upon  the  coontry ;    and  the 
toi^esaid  fidwwd  Thorlow,  ewpihv,  irho^iro- 
iwcatMh  for  oor  aaid  lord  the  king  m  this  hc- 
hali;  doth  the  like :  Thei^Ore  Yet  a  jiny  there- 
ttpon  come  before  oor  said  ford  the  king,t»n  the 
oeuve  df  the  purification  of  the  blessed  Vtrgm 
-lltary,  wbtfeaoet er  he  'tfhall  then  be  hi  Eoe- 
land,  by  whom  the  truth  of  the  matter  mav  be 
the  better  known,  and  irho  am  not  tif  the  km- 
dred  (tf  the  tmid  fticbard  Smith,  to  try  upon 
'their  oath  'whether  the  said  flidiard  'Smith  be 
*goilty  of  the  tnreiirises  aforesaid  or  not :  he- 
cause  as  well  the  said  Edward  Thork>w,e8qQire, 
Nrho  pro8et;at«th  lor  our  said  lord  the  king  in 
"IhisMirft;  >»  the  said  Ridrard  Snith,  have 
thereupon  pot  themselTes  upon  the  said  jnry, 
the  same  dky  is  given  aa  wA\  to  the -said  £d- 
\rard  Thorlow,  eatjoh^,  who  prosecuteAi  for 
onr  said  lord  the  king  m  this  hebaff,  iu  to  ihe 
"laid  Richard  Smith  ;  nt  whidi  sah)  time  rto 
*wit)  on  the  octave  df  the  PorificxtioD'of  die 
blessed  Tirghi  Mirt  afotesrid,  hclore  iror  said 
lord  the  kiog  at  Westminster  come  vs  well  the 
ludd  l£dwardt1iurlow,e8qnire,'WhoproM!Ctifeth 
*ibr  ouraaid  lord  the  krag  in.  this  h«ha1f,  as  the 
said  Richard  Smith  by  hfs  attorney  aforesaid : 
tmd  the  sheriff  of  the  said  coooty  of  Wiha  re- 
ttinied  the  names  cf  twelve  jmtyrs,  none  of 
whom  come  to  try  in  fbrm  aforesaid,  tberefhre 
tbridieriflr'of  the  said  ooonty  itf  ^ihs  is  com- 
iDanded  that  he  do  not'foihear  by  reason  of  any 
liberty  in  his  bailiwick,  but  that  he  diArain  the 
^uroiB  last  mforesnid  4iy  all  their  laoda  and  chat- 
ties in  hie  baHiwiok,  ao.  that  ooitber  they,  nor 
Miy-eiiefiMrtbeBB^  do  put  their  hands  to  the 
iame»  until  he  shall  h^ve  another  comuiaod 
from  our  said  lord  the  king  for  that  purpose, , 
"ind  that  he  answer  to  onr  said  hird  the  King  for 
the  lisnes  ther^  90  that  he  may  have  then* 
^bodies  before  our  «aid  Kird  the  king,  in  fifteen 
^days  from  the  iVast  day  of  fiaster,  wheresoever 
he  shall  then  be  in  England,  or  before  the  ius- 
lioea  of  our  said  lord  tl^  king  -aasignad  to  void 
ihe  Assiaeaitt-and  for  the  said  county  of  Wiltfi 
if  they  shall  come  before  that  time  (that  is  to 
|iay)  on  Saturdajr  the  9tb  day  of  March  next, 
at  WW  Sarum,  in  the  said  comity,  according 
to  the  form  of  the  itatute  in  that  case  madeanl  ^ 
provided,  to  trv  upon  their  oath  whether  ihe 
aaid  Richard  Smttb  he  gnll^^  of  the  premi^ieo 
aforesaid  or  not,  in  defiiult  of  the  jorois  afore* 
aaid  who  came  not  to  try  in  form  aforesaid ; 
therefore  lewthe  sheriff  of  the  said  county  have 
the  bodies  of  the  same  jurors  aceordmgly  to  try 
in  form  AforesM :   the  saose  day  is  given,  aa 
well  to  theaaid  Edward  Thnrtow/esquir^  who 


^MfTu  t»  the  aaid  nichat4«Mih ;  viwbiA 
ti«Be(«owit)  iB«f|eeBdayafiroaa%faKfca«day 
of  Easter  aforeatM,  before oursaid  lordtbe  king 
at  Wcstnrinater  Lottie  as  wcHI  lhe«aid  Edward 
Thorlow,  «Mfoife,  who  prsseeatelfc  for  onr  asU 
lord  ¥kt  king  in  thi*  bcMf,  aa  Hhe  aaid  fttcfaard 
Snrith  by  his  att^niey  afbresaid^  and  theeiwe- 
aaid  jtistiees  of  affrine,  before  wiMUi  tlie  aaiA 
jury  came  to  try  in  form  aforessM,  s«nt  hem 
their  record  hail  heforO  them  ki  tbeM  wwds; 
(thatistoaay)  sHerwards,  on  the  4oy  «id  at 
the  pkee  last  within  mentiooed,  hefhee  A 
James  Eyre,  knight,  and  sir  fieauoMMtHolbanH 
kniffht,  two  of  the  baroos  of  bis  majesty's  court 
of  Exchequer,  justices  of  oar  said  lord  t'lie  king 
assigned  to  hold  the  assises  in  and  te  the 
^nnty  df  WflU  within  snentioned,  aoonrdiog 
to  the  form  of  the  alataAe  in  nnch  «nse  nande 
nnd  provided,  ooaae  na  well  the  wUhin^nagied 
Edivnrd  Thurkiw,  cs^iire,  who  pooecistelli  for 
our  said  loid  the  king  in  this  bebnlf,  no  ihe 
within  named  ittchanl  Smitii  by  hisalloniey 


within  mentioned ;   and  the  jurors  of  Uk  fliiy, 
^wdereof  then  is  mention  within  nande,  being 
called,  some  of  them  (to  wit)  WiHiam  Bennek 
of  Norton  BnvaHt,<nqMra,  Aichaad  Sonthbj  cf 
Bulford,  esquire,  William  finyter  ^if  Newian 
IFeney,  ciqwue,  Thomas  JAaere  nf  Dnrangton, 
esquire.  Francis  Dngdale  Astley  of  finnrii^. 
esqnim,  and  Mm  1¥hi«ekick  «f  Enatmdge, 
esquire,  oame  nnd  ape  wmwn  npon  «be  said 
jury  ;  nnd  heennaeibe  seat  nf  4bennidinfT  do 
not  appear,  fhnnefaronthnss  of  the  byslanHer^ 
being  chosen  for  this  purpose  by  the  sheriff  m 
the  said  onon^  atithe  rsqiiaat  of  Abe  naid  Ed- 
wnrd  Thurlow,  esqniie,  by  the  cnnmand  at 
the  aaid  jniAsaaa  sre  noew  appouHsd,  wbosa 
names  are  affiled  in  the  paonel  within  written, 
aocepdbg  to  thd  form  of  the  maWiie  in  n«ck 
nnae  mai|e  and  wrovidad }  nnd  ftbn  ^«^  «• 
anew  appointed  nn  nfanaaid,  (t^^^wn)  Jninm 
HaneoiyTirSmnllhwnk.  «dwnrd  Bmnbnr  af 
Stockton,  John  Ferria  of  Wa^minWia-,  John 
Ford  of  Potteme,John  Jnamrd  off  uMlHU^if- 
ford,  and  William  Lawrenonnf  ddderbnrjr,  be- 
ing called,  likewise  come  and  are  awom  upon 
the  said  jury ;  nnd  therrapmi  public  proda- 
mation  bctng  naade  for  oor  aaki  kml  the  king, 
as  the  custom  is,  that  If  an^  one  wBI  inforai 
the  jnatksei  aforeaani,  the  kin|i^  nnijsnan  at 
law,  the  king's  attorney  ggnein1,'^r^<fan  jnww 
■of  the  jury  aforesaid,  ctmceiimig  'wn  anrtlas 
within  contained,  he  should  oome  foKh,  nnd 
ahould  be  heavd .  nnd  herenpen  Nairti  «r«se, 
aeijeant  at  law,  offi^refh  ^limaalf  on  the 
Of  mirsaid  lordtbekinrtodotWst  ^hm     _ 
the  Coorr here  prooeedeth  totnke  thnmid  In- 
quest by  the  jurownforBwid,«dw^-^-"  - 
ing  for  the  potpoae  afaiesnid; 
elected,  tried,  and  awoni  ia  nfw      ^  __ 
concerning  the  matters  *within  ^cnnlrinei,  n^ 
upon  their  oath  that  the  asid  RidiaiAfli  '^ 
Guilty  df  the  premises,  in^the  wfoti 
within  specified  and  cbni|pad  W|Rm  li 
manner  and  form  aa  in 'nnd  l0r  fhn  mM 
mntionirwithitt 
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Frocbbdinos  against  Thomas  Br^q 
Hohhi%  Esq*  won  BRiBB3Tr»  upon 
THB  Information*  filed  agaxrst 

UIH  3V  THS  AtTORNSY  GsNRBAl., 
BY  ORDBR  or  THB  HoUSB  OF  CoM*- 
MONS,  16  6BO.d.  A.  D.  1776. 

Ccumel  for  tke  CrvsMi.— Mr.  Sen.  Davy, 
Hr.  Sei).  GroM,  Mr.  Seij.  Hettb,  Hr.  Pop- 
hftin,  Mr.  Morrii,  Mr.  M^^'aey. 

Mr.  BvUcr,  Mr.  Bttl. 

Mr.  Afoy^y  opened  tbe  InforinatioQ.  After 
wbicb»  Mr.  Serjeaat  Vqv^  stated  tbe  facU 
upon  wbich  tbe  charge  agaioat  tbe  defendant 
waa  foimdedsand  tben  tbe  Counsel  for  tbe  pro- 
•ecation  proceeded  to  examine  tbe  witneaaes. 

A  Copy  of  tbe  Writ  for  tbe  Electi—  of  the 
lUtoTB*-^  tbe  PMeepf^and  the  Mt,  were 
prodneady  as  on  tbe  fonner  Trial. 

IVaiieif  Metd^  awom. 

JfixBinlned  by  Mr.  Serjeant  Qrou. 

Do  yeu  romanber  Mr,  HelUa  cooaingr  ^o 
Hudonf— Yeot  ftw^lb  or  aixweeka  bmre 
llneleelSett  be  wan  witb  ane  Jlebn  StevoBi,  n 


What  baa  paaaed  eaReenhig  Mr.  Hellia  and 
fltaraai  io  ya«r  praaoRoeP— 1  waa  billettcd  at 
Hm  Swna,  the  aame  aa  the  rest  of  tbe  Yoteia 
were,  I  beliefe,  by  Henry  Huffe  and  old  Benr 

taiR  Cholaav}  Mr.  I&vena  said  be  bad 
onffbt  a  gentleman  to  propoae  to  tbe  borough ; 
I  teM  hiaii  I  thought  he  had  no  right  to  pro- 
VOaa  a  ganilemaR. 

What  Sterena  waa  tbat?-»«Jobher  Stevens. 

Did  yon  ever  see  Mr.  Hollia  before?— No, 
Borainoe ;  I  aaw  him  attbiatime  at  tbe  Creaa : 
Mr.  Hollia  said,  be  waa  a  gentleman  of  honour, 
and  that  be  would  be  aa  good  aa  any  ffentleman 
that  aboold  come  to  tbe  borough:  then  there 
waa  a  cry,  *  One  and  all :'  Mr.  Hollia  said,  It 
•boMldbeoneaadall. 

Did  aoy  thioy  elae  paaa?— ^Nothing  more. 

When  waa  thia  P-->Ahopt  a  month,  or  there- 
aihout%  before  the  election. 

Waa  Mr.  Hollia  known  at  Hindoo  at  that 
timerf-*-Only  by  tbe   repreoeotation  Stevens 

Kve  of  biro  ;  be  waa  a  atranger  in  the  borough 
fore  that  time. 


Do  you  ever  remember  Mr.  Hollia's  saying, 
Ihev  shmild  be  aataa6ed  f.-!  think  Mr.  Hellis 
Raid  an;  but  I  cannot  be  certain  to  evf  ry  word 
that  passed,  it  being  so  long  ago;  heaaid  it 
•hoold  he  one  and  .all,  and  i  think  be  said, 
they  should' all  be  satisfied. 

Do  you  >koow  of  any  mopey  given  hr  Mr. 
Hollia  or  Slevena  ?-«Mol  of  my  own  kpow^ 
ledge. 

*Tbe  Information  was  tbp  same,  m^tq^ii 

jiniiRp>ii»  witit  that  agpimtSiiitb..  Se^p^ifsr. 


Yon  were  a  witness  befiwe  tbe  GommiHee  of 
tbe  Bouse  of  Cemmens}  have  you  betti  a  wit- 
ness in  any  ethev  cause  relatrng  Io  HinAin  ?«4 
—Yea,  en  the  trial  thia  moruiiigk 

Any  olherf<^l  was  ealksd  io  enoe  before  tb« 
House  of  Commoner 

Aye,  1  knew  you  wmre  before  tbe  Oomaiit- 
lee^  we  hnee  aw  aeoauul  of  thai,  and  ahall  never 
forget  yoit.  Yea  teM  «a  Mr.  Hollia  said,  he 
was  a  gentleman  of  bonow,  and  should  be  aa 
good  as  any  gentleman  that  should  come  to  tbe 
borough ;  then  there  was  a  cry, '  One  and  aUP* 
-Yea. 

How  oamA  yea  m  say  N  v.  BoUia  said  s4  f-^ 
Because  I  heard  Uibbu 

Waa  any  tbieg  said^wbsA  oiMian4aU  mean^ 
aAv  thing  said  about  money  ?— Not  a  word. 

You  think  there  waa  aompUMOg  said  aboui 
beii^sati8fis4:  wig  you  swear  tJ]!eraw«ff?«-I 
cannot  take  upon  me  to  say  so ;  I  beUeve  it 

Botwittyoatakeo|»onyantosavit;orthat  , 
there  was  a  word  ssid  about  satisfaction  P— | 


Whom  did  you  vote  for?— Cptthiorpe  ami 
Beckfoid. 

You  had  none  of  tbia  charming  mopey  ?-*f 
Not  a  farthing. 

Danid  Lambmt  wwohu 
EzpmtBed  by  Mr.  Seijeant  Heaih. 

Do  vou  know  Jobber  Stevens  f— Yes. 

Haa  you  sny  conversation  with  him  abpot 
bringing  a  candidate  to  Hindto  ?— I  beard  him 
say  that  he  had  a  friend  to  bring  to  Hlndop,  if 
it  was  agreeable  to  tbe  towp. 

To  whom  did  be  say  so  ^  to  yoo  or  to  an j 
other  person  P— To  other  persona. 

Were  they  voters  P— Yes. 

Do  yon  remember  Mr.  Hol\is  oomhig  to 
Hindoo  ?— Yes-  ^ 

Was  Jobber  Stevens  with  him  when  ha 
came  ?— Yea. 

Where  did  be  go  when  he  came  to  town  P— 
He  went  le.tbe  (>ess. 

What  did  be  say  tbspeP^I  canpot  tell;  I 
waa  not  handy  to  b(m. 

Did  yoo  hear  Jobber  Stevens  say  any  thing 
to  him?— No,  1  saw  Stevens  get  upon  the 
Cross ;  but  I  did  not  hear  what  he  aaid. 

Were  you  billetted  that  day  P— YeSt  al  th» 
Red  Lion. 

Who  ordered  yop  ta  gp  there  P—l  beliefs^ 
one  Huffe. 

Did  Holli^andSteveps  come  to  you  to  tbe 
Bed  Lion  ?— Tea,  Mr.  oolUs  cpo^e  to  ask  our 
votes  for  tbe  general  election. 

How  aoany  voters  were  preseptP— Ten  pr  p 
dppeu. 

po  yop  remember  their  namps  ?•>— No. 

What  answer  did  they  make  P— They  spi^l 
they  bad  po  objection,  if  be  would  be  ps  goo^ 
as  any  other  gentleman  \  «<>">«  **i<^  '^  ^^*^^  ^ 
•down  and  down.'  Mr.  HoUis  said,  he  knew 
the  meaning  pf  it* 

Did  bf  sa:r  m  ^^t  l^4ilB  ^*-^<^t  ^^  ^ 

recollect. 
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Was  any  tbiog  elae  lakl  hy  tba  fotera?— I 
caiinot  My  there  was. 

Was  Mr.  HoUis  knowo  to  the  town  befdre 
ba  came  there  ? — No,  he  was  a  stranger. 

Was  there  any  mention  made,  when  it  was 
to  be  downr--Sdmebody  made  answer,  *  It 
mnst  be  once  within  a  week.'  , 

Bid  Mr.  Hollis  say  any  thing  to  tbat?—No. 

Do  you  know  or  any  money  being  distri- 
buted upon  account  of  the  election  F— Not  npoo 
Bfr.Hollis's  account. 

Cromexamined  by  Mr.  Batt. 

I  understand  you*  that  upon  the  ? otcn  say- 
ing to  Mr.  Hollis, '  It  most  be  down  and  down,' 
be  said  be  knew  the  meaning  of  that  expres* 
aion :  do  you  mean  to  swear,  that  Mr.  Hollis 
fsid,  upon  that  being  said  by  the  Toters,  that 
be  i^new  their  meaning? — He  said  so. 

You  are  very  sure  be  said  so  in  these  words? 
—He  said  so. 

Who  were  present  F-<-8eYeral  people  in  the 
room. 

Mention  some  of  them.— I  eaooot  recollect 
who  were  in  the  room ;  there  was  one  James 
lOiibert  there,  I  belief e ;  William  PrkNr,  1  be- 
lieve. 

Did  Mr.  Hollis  say  this  loud  ?— Yes. 

So  that  all  might  hare  beard  it  that  were  in 
the  room  f— Yes,  I  think  they  did. 

How  came  you  not  to  swear  thb  before  the 
committee,  when  you  were  examined  upon  this 
Bobject?— Very  likely  1  was  not  asked  the 
question. 

But  yon  were  asked  what  Rlr.  Hollis  said : 
Bow  caa»e  you  not  to  giro  t|iat  account  to  the 
committee ?-~I  don't  kiiow  that  I  was  asked 
the  question. 

Mr.  Bati.  You  were  not  asked  it  Now 
^u  were  asked  to  tell  erery  thing  that  Mr 
Tifi^  soid,  |nd  yop  made  use  of  no  supb  words] 

JUuhen  Burnett  sworn. 
Examined  by  Mr.  Popham. 

Are  yon  a  voter  at  Hindoo?— Yes. 

Do  you  know  Mr.  Hollis  P— Yes. 

Do  you  know  Jobber  Stevens?— Yes. 

Do  you  remember  when  Mr.  Hollis  and 
Jobber  Stevens  were  together  at  the  Swan  at 
Hindoo?— Yes. 

How  lon^  was  it  before  the  election  f— 1 
don't  know,  it  was  a  little  while  before  the  elec- 
tion. 

Was  that  the  firat  time  you  saw  Mr.  Hollis  P 
—Yes;  when  Jobber  Stevens  first  came,  be 
said  he  had  brought  a  gentleman  to  represent 
the  boroiiffh  of  Hindoo,  and  he  hoped  it  would 
be  agreeable  to  all  friends.  Mr.  Meade  stood 
by ;  he  said.  Has  the  gentleman  got  nothing 
to  say  for  binuelf  ?  He  stood  back,  and  the  gen- 
tleman caipe  forward.  Mr.  Hollis  said.  Gen- 
tlemen, 1  came  to  represent  the  borough,  and 
hope  it  will  be  agreeable  to  all  friends.  £d^ 
ward  Piew  saiil,  Down  and  down:  Jobber 
Stevens  said,  io  regard  to  down  and  down,  i( 
would  not  be  vnintpd.. 


Was  Mr.  Holfis  present  at  that  tiae?— Hf 
was. 

Cross-exammed  by  Mr.  BuUer. 

Were  there  many  people  there  at  the  tine  ? 
—Yes,  there  might  be  half  a  score,  or  ftertea 
or  fifteen. 

All  talking  together?— Yes,  wben  the  gen- 
tleman came  in. 

Was  Lambert  there  ?— 1  don't  rtooUect  hii 
being  tbere,  hot  be  might  be  there. 

What  house  was  this  at  f— The  Swao. 

What  was  done  with  Piercy,  when  be  «»d, 
Down  and  down  ?— Beckett  said,  if  yen  do  net 

f've  the  gentleman  liberty  to  speak  far  Umidf, 
will  kidc  you  out  at  the  door. 

Was  not  Piercy  turned  out  of  the  tooib, 
upon  ssying  it  must  be  down  and  down  M 
do  not  know  that  he  was. 

Did  not  you  swear  before  the  commitftt, 
that  Piercy,  when  he  said  that,  wu  ordered  oit 
ofthebooae?— No. 

Was  Piercy  ordered  ool  at  allP— He  wu 
ordered  out  at  the  tioM. 

When  ?— When  he  said,  Down  and  dows. 

Who  ordered  him  out?— The  landlord,  Job 
Beckett,  because  he  did  not  give  the  geadcottD 
libertr  to  speak. 

Where  was  Mr.  Hollis  when  this  wss  wd? 
—In  the  same  room,  the  kitchen.  - 

And  must  theneibra  bear  this,  flaw  um 
waa  he  to  Stevens  when  he  ssid  that  wosM  t^ 
be  wanting  ?-« A  little  distance. 

Did  Mr.  Hollis  hear  Stevens  say  tfast  woaU 
not  be  wanted  ?— I  don't  know  thai  be  did  bcir 
it. 

Was  Mr.  Hollis  as  near  to  Stefcni  siyN 
was  ?— No,  he  was  not 

Was  Mr.  Hollis  near  enough  to  StmfJJ 
hear? — He  might  be  near  enough :  he  nip 
hear  it,  or  he  mi^t  not. 

Stevens  was  his  friend?-^ Yea. 

Did  yon  ever  see  Mr.  Hollis  thciewitbid 
Jobber  Stevens  ?— No. 

Andrew  Farrat  sworn. 
Examined  by  Mr.  Hoysey. 

Do  you  remember  when  Mr.  Hollis  csoieli 
Hiodon  ?— Yetf,  the  99th  of  August  1774. 

How  did  he  come?— In  a  peat  cbaiie. 

Do  you  recollect  who  was  with  bim  ?-J«» 
Stevens,  the  butcher. 

Any  body  else?— And 
unknown :  they  came  tbere  in  a  chaise. 

Did  you  see  him  when  yon  cams  to  ^ 
Cross  ?— Yes. 

What  passed  at  the  Cross  ?— Mr.  H^fi^ 
he  waa  a  gentleman  rcoommendsd  by  8liHi% 
ibe  person  who  was  with  him. 

What  else  did  he  say  ?— Tlwt  be  came  fi  • 
candidate  to  the  borough.  ^. 

Did  he  say  any  thing  moreF-'Yai^h*^ 
he  was  an  honourable  gentleman,  andbc  ««vi 
always  behave  honourably  by  the  town. 

Was  that  all  he  said?— J 
an< 


'«r» 
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eneil.  One  and  all :  Jobber  Stevena  laid,  they 
had  no  caiiae  to  dispute  that :  I  don't  reineinbor 
any  thioff  else  that  wai  said. 

Waa  Bir.  Hoilis  preaent  P— Yei,  dote  to  him. 

So  there  waa  a  irreat  hollowing  of  One  and 
all—Yea. 

Waa  that  esphiined  P— Not  then. 

Where  were  you  qoarteredP^At  the  Qneen'a 
flaad»  William  Penny'a. 

Were  there  many  people  quartered  there 
betideayoaP—Etghteea  or  nineteen  voters. 

Were  yoa  at  the  Swan  that  day  P— Yea. 

Waa  Mr.  Hollia  at  the  Swan  P-^  Yea. 

What  paawd  at  the  Swan  P— Mr.  Hollia  and 
Mr.  Sterena  oame  there. 

What  paned  P— They  asked  the  votesmen 
lor  their  votea  and  interest 

Which  asked  the  Totera  for  their  TOtea  and 
interest  P— Stevena  firat  asked ;  he  aaid  it  waa 
a  gentleman  that  he  recommended  to  the 
boroofh:  Franda  Meade  waa  present;  he 
said  he  did  not  know  that  he  had  any  bnalneaa 
to  recommend  a  J^tleman  to  the  borough, 
and  asked  Sterena  if  the  gentleman  had  any 
thing  to  say  for  htmaelf ;  Mr.  Stevens  drew 
back,  and  said  he  had. 

Waa  any  thing  said  P— Yea,  the  gentleman 
naiJI,  be  waa  recommended  by  Mr.  Sterena; 
that  he  was  an  honourable  gentleman,  and 
wuold  always  behave  good  to  the  town,  mnd 
would  be  aa  good  aaany  gentleman. 

Waa  any  thing  more  aaid  by  Mr.  Hollia  or 
Mr.  Stevens  ?— No,  not  that  I  remember. 

You  were  at  Salisbury,  I  believe,  josi  after- 
warda.— Yes,  the  Friday  following. 

•Did  yon  aee  Stevena  there  P— Yes. 

What  did  he  say  to  you,  or  yon  to  him  ?— 
I  waa  coming  ahing  the  atrset;  I  saw  him ; 
1  aaked  him  when  be  would  come  to  Hindon, 
ihat  Mr.  Hollb'a  Aienda  were  very  uneasy. 

What  did  he  say  to  that  P— He  said  he 
ebonld  be  there  In  a  abort  time ;  for  be  had  got 
every  thiog  in  ordeir  to  bring;  he  said  be 
nhouM  not  be  there  himaelf,  but  he  would  send 
•ome  friend  who  would  anawer  the  purpose  aa 
well ;  1  waa  iroing  away ;  be  called  me  back 
..ngain,  and  tald  me  to  give  hia  complimenta  to 
Mr.  Lueaa  at  the  George,  and  desire  him  to 
flieet  a  friend  of  hia  at  the  White  Horse,  next 
night. 

Whom  doea  the  White  Horse  belong  to  P— 
One  William  Harding. 

Did  yon  go  there  P — Yes,  I  went,  and  deli- 
▼ered  my  measage  to  Mr.  Lucas,  and  he  aent 
me  there;  the  next  evening  two  gentlemen 
came  in  a  carriage  to  the  White  Horae ;  I  went 
to  the  White  Horae ;  when  1  came  to  the  back 
part  of  the  hooae,  there  were  a  great  many 
people  there ;  it  waa  a  back-house ;  some  time 
after  I  was  there  I  got  in,  and  went  up  into  a 


Whom  did  you  find  there  P— I  found  one 
Harry  Huflfe,ahaker,there,  and  Jack  Stevena, 
a  brecher  to  Jobber  Stevena,  and  an  unknown 
gentleman  in  black.  They  ordered  Thoinaa 
Stevena  Qagg,  John  Edwards  a  labourer,  and 
^•mm  MnJSMy  md  u^tmU;  to  put  our 


to  a  note ;  the  other  thaee  made  their  marka  ; 
I  put  my  name:  the  gentleman  aaid,  it  did  unt 
aigniiy,  aa  they  could  not  write  their  nameSf 
but  they  knew  what  it  waa  fbr. 

How  much  money  did  you  get  ?— Fonrteea 
goineaa,  and  two  half  guineaa. 

Did  they  all  get  JikeP—Yea,  aa  ftr  aa  I 
know. 

What  waa  the  manner  of  giving  the  money  P 
—Through  a  bole  over  the  door. 

Did  tlwse  other  three  people  you  mentioii 
put  up  their  band  to  the  bole  tooP>— Yca^  and 
received  the  money  in  the  same  way. 

Cross-examined  by  Mr.  Mansfield. 

Whom  did  you  vote  for  P— Richard  Beckford, 
esq.  and  general  Smith. 

Did  you  ever  tell  any  body  what  yon  wouM 
awaar  concerning  Mr.  Smith  and  Mr.  Hollia  P 
—No. 

Then  you  never  said,  that  you  would  be  re- 
venged of  Hoilis  and  Smith,  and  jou  would  be 
damned  if  Bee!,  .brd  should  not  sit  in  the  Housef 
— f  never  spoke  such  a  word. 

You  know  that  waa  aworn  about  you  before 
the  committee.— Yea,  but  it  was  very  false. 

There  waa  a  folae  thing  aworn  about  you  P 
—Yes. 

Butevery  body  at  Hindon  believed  yousaki 
so.— No,  they  dkl  not. 

The  people  there  were  so  cruel  to  you,  that 
they  believed  yon  had  said  soP— 1  do  not 
Imagine  they  did. 

You  know  John  FrickerP— Yea. 

Had  you  any  conversation  with  hhn  about 
ItP — Never  in  my  Itfo. 

That  waa  folse  too  that  was  aworn  about 
jrou  and  Pricker  P«-«  Yea,  it  waa. 

Then  a  great  number  of  your  neigbboura 
traduce  and  apeak  ill  of  you,  and  all  without 
canae.  I  dare  say  you  have  a  good  memory, 
and  let  nothing  alip  that  you  heard  aaid.  Now 
Mr.  Hollia  b^fan  by  saymg,  I  aoS  an  bonour- 
aUe  gentleman,  and  that  he  waa  recommended 
by  Stevena  P— Yea. 

Yon  know  he  was  recommended  by  Stevens, 
they  came  in  a  chaise  together,  and  before  Mr. 
Hollia  spoke,  Stevena  spoke ;  and  then  Becket 
dcaired  to  know  whether  Mr.  Hoilis  had  not 
aomething;to  say  for  himaelf:  ao  Stevena  makds 
a  apeech,  recommending  Mr.  Hoilis;  upon 
which  Mr.  Hoilis  is  asked  if  he  baa  not  aeme- 
thing  to  say  for  himself,  and  then  he  eays. 
Gentlemen,  I  am  recommended  by  Mr.  Gm-> 
vena  P— Yes. 

Mr.  Serj.  Doty.  Where  were  these  15 
guineas  given  yen  P— At  the  back-bouae  be- 
longing to  the  White-Hoiae. 

J&hn  Baldmin  sworn. 
Examined  by  Mr.  Serf.  Davjf. 

You  are  a  volsr  St  Hindon  P— Yea. 

Do  yon  remember  Mr.  Hollia'a  couaog 
thereP— Yes. 

Who  came  with  bim  fWobbsr  Stevens.  wht| 
ImsatSaliiiliry.  .    f 
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WbcD  M  they  oMe  tegetbcr?— In  Angvk 
17t4,  ft  liltl»  More  tbe  cleetioD. 

Whera  4id  they  ^of^They  went  to  the 
CrOM  first,  and  afterwards,  1  belief  e,  they  went 
to  the  George. 

Yoa  don't  know  what  paned  atthe  Croaa?- 
1  doA'tkoov  what  Mr.  Hdlaa  aa 


laaid. 
That  was  the  place  of  billettio^,  I  believe^— 
He  tM  the  people* they  ahoaid  go  to  the  same 
booae  they  had  been  b'illettcd  to  the  8atarday 
before. 

Which  boose  wat  yon  biUetted  to?-««The 
Rose  and  Crown. 

Who  came  to  vou  at  |he  Rose  and  Crown  ? 
«^*Mr.  flollis  and  Jobber  Slerens,  and  a  person 
I  did  not  know,  eame  together. 

Was  that  the  same  day  Mr.  Hollis  came  to 
the  town  first?-*  Yes. 

What  did  Mr.  Hollis  aay  ?--.That  he  came 
to  canvass  the  town,  and  be  hoped  be  should 
find  frieoda  in  the  town :  the  voters  said.  It 
mast  he  one  and  alt ;  Jobber  Stevens,  I  think 
il  was,  said,  there  was  no  doubt. 

Was  Mr.  Hollis  present  when  that  was  said  ? 
— YeS|  one  Joseph  Lamb  a  voter  said,  the 
aooner  they>bad  the  dose  the  easier  it  would  bf . 
Did  the  people  say  any  thing  about  playing- 
vp? — The  voters  told  hiro,  if  he  would  play.- 
up  there  would  bono  ftar  of  hie  election }  Jo- 
seph liamb  said,  tbe  sooner  they  had  the  doae 
Ihe  easier  it  would  be;  Mr.  Uollia  or  Stevens 
•aid,  tb^e  would  lie  no  doubt  of  it. 

Were  the  words  last  mentioned  said  either  by 
Mr.  Hollis  or  Stevens,  that  there'  would  be  no 
doubt  of  it,  apoke  immediately  after  Lamb's 
aaying,  the  sooner  the  do«e  the  easier  he  wouki 
iiave  it  ?— 1  cannot  recollect  every  word. 

Do  you  remember  aflerwards  being  at  the 
White^Horae?-^ldo. 

When  waa  that?— The  Saturday  night  fol- 
lowing that. 
The.  Whiu.Horae  is  Hardiag'a?-~.Yea. 
Who  were  present  then  ?— I  cannot  reeol- 
.leet. 

Who  drew  the  notes  P— Those  who  were 
m  the  house;  there  was  Benjamin  Cholsey  tbe 
elder,  Heiiry  Huffe,  Jacob  Stevena,  and  ano- 
ther man  1  did  not  know,  who  drew  the  notes. 
What  notea  do  you  speak  of  ?— I  don't  know 
what  tbe  notea  were,  I  never  read  them. 

Did  you  put  your  name  to  tbe  pa|ier  ? — 
Yea. 

And  what  favour  did  you  receive  P— The  fa- 
Tourof  uguineaib 

How  did  you  receive  it?— At  a  hole  over  the 
door. 

Did  aoy  more  signjthat  note  besides  you  ?<^ 
Yes,  three  more;  WiUiam  Brouket|  John 
Stevens,  and  Isaac  DavJs. 

Whom  did  yoa  vote  for  ?-*-Holli8  and  Cal- 
Ihorpe. 

flow  was  the  money  given  P  Was  it  counted 
out  to  yoa,  or  how  ?.-lt  was  twisted  op  in  a 
bit  of  paper,  and  |Mit  through  thie  hole  into  my 
band. 

CRtss-cxa'anned  by  Mr.  Bait. 
There  appears  to  be  some.oatttobB  ifttbe 


account  you  give  of  .what  pamcd  afier  Mt. 
Hollia  came  to  the  Raeeand  Crawa;  rcptttil. 
—Mr.  Hollis  said  he.waa  oome  to  oaawsalbe 
town,  and  hoped  he  should  find  friends  is  tbe 
town:  they  said,  it  most  be'  One  and  sll.'  He 
or  Jobber  Stevens  said,  '  There  would  be  n» 
doubt  of  it.'  They  tokt  him  if  be  weaU  sbj- 
away ,  or  plav  up,  or  temeihiag  of  thst  usd, 
there  would  be  no  fear  of  bia  electisu :  tbea  If- 
seph  Lamb  said,  thai  the  aooner  tbe  dose  tbe 
easier  it  wouM  he;  and  either  Mr.  BoUift  « 
Jobber  bltevens,  which  1  canaot  raeoltoet,  re- 
plied, then  waa  aodeuht  of  tbaL 

Jeremittk  Lucas  sworn. 
Examined  by  Mr.  Se^.  Gross. 

Do  you  remembqr  Mr.  HeUia'a  caaiy  i 
Hindoo  P— No. 

When  didyottssiB  him  f-«^al  ttUjaatMit 
the  election. 

Did  you  go  to  the  White*  hotaeP—Yci. 

Whan  P- Ajpen  Satyrday  ugbt 

Waa  any  body  with  ynnS^^A  grmtsuiy 
poojde. 

Did  yen  reiaeive  asy  Ibiog  tliera?«*-A  to 
pound  note,  and  five  guincua  noil  a  half,  mA  I 
gave  sixpeoott  out  of  it. 

Did  you  paas  fi»r  a  tutor  at  tbattiiMM 
did. 

Mr.  BuUer.  Your  cterge  i»  the  »!««•- 
tion  is,  •  persona  having  ^  right  to  vela»' 

Mr.Seo.X>eiy.  TbefeiaacaoMlaf'dveit 
persons  elaiauag  a  ngbt  to  foto.* 

Yon  received  the  Maun  gimaM»  M  J^ 
slgnanoteP«-*Yci. 

Who  reeeivad  any  thing  wHb  ya«P-I  ^'^ 
remember  Ihe  persona;  tbare  were  threibe- 
aidaa  me  signed  thenatoi^l  1  aiftMtrsBi«it- 
ber  either  of  them. 

Upon  whoae  aeeoont  di4  yoa  ifcabe  ^ 
money  ?-^Upon  tbe  behalf  of  Mr.  BoUii. 

Mr.  BuUir.  Waa  tbeie  m  ward  midaM 
Mr.  UollifeP-^Yea. 

By  whom  P— A  hmidred  people  1  belitM. 

Do  you  reoolleet  aay  of  them  P-<«No. 

Did  not  yeo  swear  hefera  the  tonuff^^ 
that  tbe  m^of  part  of  the  tewn  to|d  yoo,^ 
vou  waa  to  receive  the  money  at  the  Wbii^ 
horse  upon  Mr.  Smith'a  acoowit  Mr.  H«w 
was  not  there  P — No. 

Nor  waa  Stevens  tbara?-*»No. 

Richard  Jngram  awom. 
Examined  by  Mr.  Serj.  flJ^A* 

Were  yon  at  thia  Whito^horse ?-*¥«■• 

What  mr  P*-To  receive  a  favour. 

What  were  yoa  to  receive  tharoP-^Kii* 
guineaa. 

Ufkon  whoae  aecasnt  P-«*Tbere  was  aa  atf^ 
mentioned.  ' 

Whom  did  you  aee  there  P—Ooe  ijff 
Davfe,  one  Henry  Hulb,  and  BenlainiB  CMj 
aey,  thoae  1  iwrneasher  $  tbeie  ware  ssfCfW 
more  in  the  room,  but  1  don't  racoUecMbnO* 

In  what  nsanner  waa  it  giveayou  f^-Throv* 
a  hole  ever  the  dooT.  .  ;^ 

Did  yoab^'jehbtr  Bmem  mf^f*^ 
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|>ffeiilNC  pavl  I  «Mi  re- 

m^'fnm  the  iThne  Liens, 
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therej  and  I  should  come  op  eflerwerdewid 
Mm  Aere ;  Hettis  the  |>ffea( 


eMtt  «be  Wtntv^MMef*-!  srat  in  <»m^&nf 
wHii  JLminm  Pemi ;  aad  we  etopped  at  Mn 
8iepeiia%  liMp;  semetbini^  peaed  there  he^ 
ttesee  Steeeee  aed  ikiodnm  Ferrety  the  paitioD^ 
Wm  I  did  eeiteke  aeacceimt  of;  et'pertiDg  1 
heerd  Jobber  Steveeseay  to  Fenst^  Bid  Lwee 
be  at  the  White- horse  to-morrow  night. 

Samuel  Colycr  sworn. 
Ewtoiaed  hgr  Mr.  Fapkam. 

Are  yoe  a  eeter  at  ilMoQ  ? — Yea. 

Do  y«o  wiweaiher  Mr.  HeNie  ooMBfr  ^^i^rc* 
flDd^bbar  6ieveeaf---Yea. 

Where  did  you  see  them  P — ki  the  George. 

VflMH  did  ihey  «0me  there  fer  r-*-To  oaofass 
the  borough.. 

BMfliey  eavraas  Hm  baievgh  f-— Yes. 

What  ««s  eaid  and  done  f— They  cane  to 
ask  4er  their  eotea. 

Da  yeu  remember  awv  thing  heing  wd? — 
¥p|»  the  ^tm  ened^.  *  Oae  and  ail'  • 

What  answer  was  given  to  it  ?— I  do  JNPt  re- 
Mlleot  wtiat  Jfr.  floHis  aaid. 

•WenrvMi  at  ihe  While*  beraa  at  any  time  ^ 
-Yea.  • 

What  did  yea  jgfo  there  Ibrf— The  eameai 
the  rral  af  aay  ne%hbears. 

What  waa  «hat  4br  N- •!  went  tbeae  te  fif- 
teen guineas. 
'  Did  yea  <«oeive  fifteen  voioeaB?— Yea. 

How^iid  yoai^eeireatf—- Throvgha  liele. 

W«s  any  bedy  elee  with  ymf-^Jkmmm 
Penny,  €Seorge  Haywmd,  and  Thamas  Wyer. 

Bid.  yau  ein  anjr  ante  P — Yes. 

Did  you  all  sign  it?— ^ Yea. 

ttd  they  receive  the  aseney  tooP—Tbey 
held  ebair  liaads  wp  the  aaaoe  as  I  did,  to  she 
hale  efltbe  deer. 

What  did  yea  ieeeif«  thia  moaey  lar?^ 
nev4iid  net  tell  tne  what  it  was«br. 

Whom  did  yon  vote  for  ?-^FWr  Mr.  llaHai. 

Bid  *^  eeer  see  Mr.  HeHisat  Mmdoa  be- 
fore this  'timer— Net  before  the  first  time  he 
canie« 

M«  he  wan  your  heart  «t  OBoef-^Yes. 

Examined  by  Mr,  Jlliyfey, 

Do  yau  temembcr  being  at  Salisbury  upon 
Iheiilh  df  Sepiraber,  or tfiereabeats  in  1774  ? 
— Yea.       ♦ 

Did  yon  see  Jobber •tevens  tbaae? — ^Yes. 

What  ^id  yen  aay  la 'him,  or  he  teyoaP— I 
Mhed^iim  4f'heeeMiheip  me  to  the  favour  aa 
tlie'ffeat  cftny  neighbeurahad';  -finr  Mr.  flollis, 
he«ali1ie  had  nothing  to  do  with  it. 

Did  ^eo  90  le  him  fiv  that  pnrpose  er  meet 
him  by  chance  ?— For  Chat  ^rpeae :  I  hope  I 
am  not  te  caaviet  n^self,  the  other  part  may 
tend  to  eendemn  myself.  He  asiid  4e  wooM 
f»  to  the  Three  liena  and  owat 


:  A.ixm&  £H7B 

H^eyan  a  aao  that  lis  a  veler  of  Hittden  ? 
-—He  went  for  a  vote. 

.  What  did  fiMeveoasaf  «bout  year  eeA>  vote  ? 
>^  deu'f  chuseto  ceoviot  myselll  . 

[Edward  Meade  was  called  upon  his  Snbpmna, 
Imt  did  not  appear.]  ■   ' 

Thomas  Penny  sworn. 
Examined  by  Mr.  Seij.  Davy. 

Were  you  a  voter  at  the  ifiodofi  election  P 
---No,  I  did  net  vote,  bnt  I  was^deeosed  a'  vote 
before  the  election. 

Do  you  know  Jobber  Stevens  P-^Yes. 

How  long  have  you  known  biraf — Eleven  et 
twelve  y  eafa,  er  asere. 

He  is  a  vntar  at  Miadoo  P-*He  bm  hem 
formerly. 

He  lives  at  Salisbury,  aid  m  a. batcher P-^ 
Yea;  I wmfafchtr  JehherSteveaa aadlwe gen- 
daman  oosaing  to  my  iaihar'a  banae;  jay  fa« 
ther  asked  Jobber  Stevens  what. the  gentle 
mAn's  anrae  iMai,heaaid,  hisimmiie  wa*  HoHis ; 
Mr.  Hollissaid  be  came  recommended  by  Jeb- 
her  fiteveas,  ta  prteent  himtelf  aaa^^ndulate 
ibr  ahe  ensMog  eieetien  ler  Umtleay  and  tiw 
Vetera  aeid,  *  down  atod  down.* 

Where  was  this  Pr^la  my  fiuher'a  fcrt*. 
;psrloiw;  tfae-Qiiaea'a  Jieadi  iHr»  Heilia  nid, 
*  IH  ibaM  ibe  down,  aad  Sl^  soon.' 

Veu  leal  bat  sn  short  epeacbes  at  your  he- 
ron^ Mr..HeUis  eaid  he  came  seeDmaMaded 
by  Ste«ea8aaacaBdidalaat4heenauingcle»- 
«ioa.  She  men  asfid,  '  It  ahould  he  down  and 
down,' and  Mr.  BeUis  mid,  •  It  shall  hedewa^ 
nod  that  aeon.'  What  paased  next  P^Biothing 
more  at  that  time ;  the  Saturday  fellawing  I 
went  io  the  White  herae. 

What  passed  there P<-4  and  ihrae  asene^avia 


Bew  aaaae  nMre  might  iieia  the  room  f«-« 
There  was  Jobber  Stevens^  hmtber^  and  twe 
more  there  sshaa  I  wieat  in :  Samuel  Ceiyer^ 
^00190  aayimnl^  and  Thoasae  Wyer  >onied 
with  aae  in  a  nele,  that  aole  was  ihc  00 


guineas. 

i  .HowiBaGhhadyottP--^FiA9enjg«ineaa. 

Bmv  Sd  yoa  leoaivia  that  P^Xhimigih  a 
Meoeer4he4k)or. 

Do  you  know  who  that  came  from  Pt-Nq^  it 
waa  Imaded  thiwagh  a  hale  over  4he  deer  in 
looee  money. . 

Did  yon  aiga  ilie  Mfe  hafbsa  ymihad  the 
money,  er  after  P-— Befitfe. 

Whom  did  yoa  offer  ta  eote  ftr  P^^  did  net 
offer  to  vote  for  anybody. 

Whom  did  you  engage  your  vote  forP — I 
kept  that  to  myself  tin  i  came  to.tbe  Cross. 

In  v^hose  wlittf  did  you  receive  the  fifteen 
guineaaf — That  1  eanaot  aay . 

Yoa  imew  you  were  ne  eiale  then  ?«-Ne,  I 


thought  I  was  a  vote. 
And  you  went  and 


Yee. 


leeAved  ihe^Meorf— 


Whose  favour  P — I  cannot  say. 

Who  bid  van  go  to  the  Wfets  terns  P>>-It 
waB>  reported  that  money  was  going -So  pans 
ehaie,4Mni9fieI  trenlihr  the  Vwtejiefie. 
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'  Whose  moneyr-^I  did  m(  know  that,  I 
Iift?e  said  so  beflm. 

8o  yon  went  there  not  knowioff  whose  mo- 
aey  it  wu,  nor  what  it  was  for  r— I  was  oot 
eertaiDofthat. 

Whom  did  yoo  underetand  it  was  for,  whoee 
favour  did  yoa  widerstaod  it  to  be  P— 1  under- 
stood it  was  in  Mr.  Hollts's  fa? our. 

CroSs-ezamined  by  Mr.  Batt. 

I  believe  yon  were  examined  beftre  the  oom* 
nilteeofthe  House  of  Commons,  and  gave  a 
very  long^  aoconnt  of  this  •  matter  there  f — 

mCS. 

What  did  you  tell  the  oommittce  was  the 
answer  Mr.  Hollis  made  when  the  voters  said 
*  down  and  down  ?— Mr.  Hollis  said,  *  It  should 
be  so,  and  that  soon.* 

Was  that  the  answer  you  made  to  the  oom- 
nttteeP— Tha$  wss  down  upon  my  exami- 
nation. 

.  You  have  read  yoor  examination  faitely  P— 
Yes. 

Then  you  have  read  it  to  little  purpose :  the 
words  you  said  before  the  committee  were, 
<  that  he  should  be  as  good  as  any  other  g<entl»- 
oum,'  not  that  *  it  should  beso  :'  now,  you  say, 
that  in  answer  to  the  voten  saying  *  down  and 
down,'  he  said  *  It  should  be  so,'  which  is  the 
«ttth,  they  eannot  both  be  true?  If  Mr.  Hollis 
cn\y  said  one,  now.  which  is  the  true  account  ? 
—The  meaning  of  both  goes  to  one  thmg. 
■ire  to  know  which  of  the  aooounti 


I  desire  to  know  which  of  the  aooounts  that 

2 on  have  sworn  to  is  true  P-— 'That  which  I 
ave  sworn  last  is  true,  and  that  is  what  I  have 
sworn  in  London. 

Mr.  Batt.  Then  that  which  you  said  before, 
cannot  be  true,  of  course. 

Mr.  Seirj.  Detjy.  Did  or  did  not  Mr.  Hollis 
say  that  be  was  recommended  by  Stevens  to 
otfer  himself  as  a  candidate,  and  that  he  would 
he  as  good  as  any.  other  gentleman  P — ^Yes. 
•  Mn  Batt.  Yon  said  you  just  read  over  this 
examination ;  what  was  the  reason  of  that  Pf— 
To  be  sure  not  to  make  any  mistake. 

You  were  alhud  of  not  telltng  the  truth  I 
suppose P«»Mo,  I  came  here  to  teU  the  truth. 

How  lately  have  yon  read  it  ?«-*Lcannot  tell 

CX9CC1Y. 

Teir  me  within  a  day  or  two  P^ When  I  was 
in  London  about  a  fortnight  ago. 

You  said  just  now  that  thu  money  was  Mr. 
Hollis's,  what  reason  had  you  for  thinking  so  P 
«— I  could  think  no  other,  as  he  came  to  canvass 
the  town  so  soon  afterwwds. 

Wiliiam  CrM  sworn. 
Examined  by  Mr.  Serjeant  Groie. 

Do  yon  live  at  Hindon  P— Yes. 

l>o  you  remember  Mr.  Hollis's  coming  to 
Uittdon  P— Yes. 

When  waa  it  P— In  August 

Whom  did  he  come  with  P— With  butcher 
Stevens. 

Where  did  yon  first  see  him  at  Hindon  P-».At 
the  Cross. 

What  did  he  say  thereP-«Thil  he  was  come 


to  ofer  himself  a  eandidale  for  theboroo^of 
Hindon,  at  the  nest  ensuing  election,  ud 
hoped  he  shouU  have  the  favour  of  their 
votes ;  Stevens  said  Mr.  Hollis  wss  an  bonoor- 
able  gentleman,  and  would  behave  with  bo^ 
nonr,  then  the  voteis  said  it  must  be  '  onetsA 
all.' 

What  else  did  they  say  P^I  cannot  reooHeet 
what  they  said  besides. 

Did  Stevens  say  any  thing  when  they  nid 
so  at  the  Cross  P — I  cannot  say  he  did. 

What  did  the  voters  say  when  Stevens  pro- 
posed Mr.  Hollis  at  the  Cross  P— They  Mid  it 
must  be  *  one  and  all.' 

Was  there  any  thing  else  said  P^I  dont  r- 
collect  now. 

Did  you  hear  Stevens  say  any  thing  moreit 
that  timeP—I  cannot  reoelleot  that  I  did. 

Was  this  Stevens,  Jobber  Stevens  P— Ym. 

When  was  it  aAerwards,  that  yon  itw  Ifr. 
Hollis  f—The  same  day,  at  tlie  Rose  ud 
Crown. 

What  was  said  thenP — Weweresomeofoi 
billetted  there ;  he  came  in,  and  said  he  hoped 
he  should  have  the  favour  of  our  votes  and  is* 
terest :  we4old  him,  we  had  no  objectios,  pro- 
vided he  was  as  good  as  another  genttaiD: 
Mr.  Stevens  said, lie  made  no  doubt  of  it 

Was  Mr.  Hollis  present? — Yes. 

What  was  further  said  by  Stevens  P— No- 
thing further :  some  of  the  voters  ssked  bin 
when  it  misht  be;  he  said.  Your  time  obaU  be 
my  time ;  Uiey  made  answer,  the  soooer  the 
better:  he  said,  once  within  a  week  be  wwdd 
do  something  for  them. 

Cottr^  Did  Stevens  sav  all  this?-Ye^ 
some  of  the  voters  asked  him  bow  mucb  it 


might  be ;  Stevens  liAed  up  his  hsnds,  I 
upliis  five  fingers,  and  said.  Gentlemen,  twice 
this:  we  took  that  to  be,  that  it  abooJd  be 
twentv  guineas. 

Did  you  go  at  any  Gme  afterwaidi  t^ 
where?- -To  the  White  Horse,  about  a  week 
afterwards,  according  to  Stevens's  orders. 

What  passed  at  the  White  Home  P— I  fwad 
there  Henry  Huffe,  Benjamin  Cholsey,  lod 
Jacob  Stevens's  brother,  and  another  geatleinis 
that  1  did  not  know. 

What  was  done  when  you  got  up  there  r— 
There  was  this  gentleman  a  writing  of  notei; 
there  was  a  note  pot  to  me  to  sign  it 

Did  you  sign  it  ? — Yes. 

Did  any  body  else  siffn  with  youP— Yeir 
Edward  White,  Richard  Ingram,  and  Jbibci 
Davis:  the  gentleman  asked  me  to  driabs 
glass  of  punch,  which  I  did  ;  the  note  was  put 
mto  a  hole  over  the  door,  and  I  put  my  band 
up  to  receive  the  favour. 

For  whom  were  you  to  receive  it?— "« 
took  it,  that  it  was  to  vote  for  Mr.  Hollis. 

Did  any  body  tell  you  whom  it  was  tovott 
for?— No.  ,  ^  . 

What  was  it  you  received  at  the  hole  rf  m 
door  ? — Fifteen  guineas  I  received  in  my  baaa. 

Did  the  rest,  receive  any  thing  P-r-They  pj^ 
their  hand  Iq  thn  hole^  I  cannot  IriiwbMikV 
received. 
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Jw  Bribery  attie  HUdon  Eleetim. 
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Crow-enmiDed  bj  Mr.  Mamfield. 

Who  were  preient  at  the  Roae  and  Crown 
when  this  passed  that  yoa  ha?e  mentioned  P — 
There  were  eighteen  or  nineteen  of  us :  there 
was  one  Joseph  Li^b. 

Who  else  ?— I  cannot  recollect. 

Not  recollect  one?— I  cannot  say  I.  can,  to 
be  certain. 

Was  Richard  Ing^rani  there?- -I  cannot  say. 

Jeremiah  Locas?— I  cannot  recoHect. 

Yoa  can  recollect  none  but  liamb  ?— No. 

Can  yoD  recollect  any  other  man  that  saw 
this  holdinff  up  of  bands?— I  suppose,  e?ery 
body  there  must  see  it. 

[^Elias  Stevent  was  called  upon  bis  snbpcena, 
but  did  not  appear.] 

Mr.  Serjeant  Davy,  My  lord,  we  rest  our 
case  here  on  the  part  of  the  prosecution. 

Mr.  Mansfield  made  a  speech  to  the  jury  in 
behalf  of  the  defendant,  but  did  not  call  any 
witnesses. 

Mr.  Baron  Hoiham  then  summed  up  the 
evidence  to  the  jury,  who  by  their  verdict  pro- 
nounced the  defendant  Guilty  of  the  charge 
I       alledged  in  the  information. 

^  Mr.  Caltborpe  and  Mr.  Beckford  were  ac- 

'       quitted.     . 

On  Monday,  May  SO,  being  the  last  day  of 
Easter  term,  10  Geo.  3,  Smith  and  HoUis  were 
brought  up  to'  the  court  of  King's -bench,  to 
'  receive  the  judgment  of  the  Court ;  but  as  the 
[  judges  were  desirous  to  have  longer  time  to 
consider  of  the  proper  punishment,  they  were 
committed  till  the  next  term,  to  the  BLing's- 
bench  prison. 

*  Previous,  however,  to  this  commitment,  viz. 

*  on  the  16th  of  May,  the  new  election  for  Hin* 
don  took  place ;  and  Mr.  Smith  having  again 

^        declared  himself  a  candidate,  be  was  returned, 
together  with  Henry  Dawkins,  esq. 

On  Saturday  the  8th  of  June,  being  the  se- 
cond day  of  Trinity  term,  16  Geo.  3,  Mr.  Smith 
and  Mr.  Hollis  were  again  brought  up  for  judg- 
ment. 

On  the  former  occasion,  Mr.  Serjeant  D|ivy, 
as  counsel  for  Mr.  Smith,  had  informed  the 
Court,  that  his  client  bad,  a  tew  days  before, 
been  re-elected  by  a  great  majority  of  voices, 
to  represent  the  borough. of  Hindoo,  and  since 
there  was  not  (as  he  alleged)  the  least  shadow 
or  pretence,  for  any  charge  of  bribery  against 
bira  at  that  election,  be  hoped  that  would  ope- 
rate with  the  Court  in  mitigation  of  the  punish* 
inent  they  might  think  fit  to  inflict  upon  him. 
He  said,  tliat  at  his  first  election,  instead  of 
introducing,  for  ihe  first  time,  corruption  into 
the  borough,  Mr.  Smith  himself  had  been  led 
astray,  and  induced  to  the  offence  of  which 
the  verdict  of  a  jury  had  found  him  guilty,  by 
tbe  established,  and  almost  universal  practice, 
amoiig  the  voters  of  Uindon,  of  exposing  their 
•affrages  to  sale  }  and  that  by  tbe  purity  with 
'wbicb.  the  last,  election  had,  on  bis  part,  been 
conducted,  be  was,  In  some  m^aatvt*  entitled 

VOL.  XX. 


to  the  praise  of  having  reclaimed  his  elector* 
from  this  inveterate  abuse  of  their  franchises. 

Each  of  the  informations  contained  several 
counts,  and  both  Smith  and  Hollis  were  found 
guilty  on  alUthe  counts,  in  tbe  informations 
against  them.  Most  of  the  counts  charged 
them  with  acts  of  bribery  committed  in  October* 
1774,  immediately  before,  tbe  election.  For 
those  acts,  they  were  liable  still  (until  October, 
1776)  to  actiona  on  the  statute  of  S  Geo.  2» 
cap.  34,  and  to  all  the  penalties  inflicted  by 
that  stetute.*  The  court  of  King's-bench,  iia 
the  ca$e  of  the  King  against  Heydou,  or  Hay-^ 
don,  when  the  defendant  was  found  guilty  oi^ 
an  information  for  bribery  granted  b}^  the  Court, 
respited  the  judgment,  till  the  time  withiik 
which  actions  on  the  statute  might  be  brought 
was  expired,!  ^n  order  that  be  might  not  bo. 
twice  punished  for  the  same  ofleoce;  and, 
nearly  about  the  same  time,  in  the  case  of  thai, 
l^ing  against  Pitt,  and  against  Mead,  tbey,  oa 
the  same  principle,  established  it  as  a  genera^  , 
rule,  not  to  grant  informations  for  bribery  ia 
future,  until  the  end  of  the  two  years  allowed 
by  the  sUtute,  for  proceeding  by  way  of  ac« 
tioo.l  This  rule,  however,  could  only  operate 
upon  informations  granted,  by  the  discretion  of 
tbe  Court,  to  private  prosecutors,  and  could 
not  affect  those  filed,  ex  officio,  by  the  Attorney 
General.§  The  reason  of  the  rule  is,  indeed. 
equally  applicable  to  both,  and  in  cases  of  in- 
formations, ex  officio,  the  Court  might  obtoia 
tbe  same  end,  by  respiting  judgment,  as  in  thjs 
case  of  the  King  against  Heydon,  till  the  ex*^ 
piratioD  of  the  two  years.  But  the  rule, 
thpugh  general,  wa^  never  meant  to  be  unU 
Tersal ;  for  in  the  case  of  the  King  against  Pitt, 
aiid  against  Mead,  lord  Mansfield  said,  ^'Tber^ 
may  possibly  be  particular  cases,  founded  on 
particular  reasons,  where  it  may  be  right  t9 
grant  informations,  before  the  limited  time  for 
commencing  the  prosecution  [on  the  statute  of 
2  Geo.  S,  csp.  84.]  is  expired.*'  i| 

Mr.  Justice  Aiton  now  deKvered  the  judg- 
ment of  the  Court.  Af^er  stating  the  qualifies-, 
tion  with  which  the  general  rule  had  been  ac- 
companied in  tbe  above-mentioned  case,  be  ob- 
served. That  there  was  a  very  great  difference 
between  the  cases  in  Burrow,  (where  the  of- 
fence was  the  bribing  of  a  single  voter,  and  tb« 
prosecutions  carried  on  by  private  persons,  who 
might  also  have  sued  pn  tiie  stetute)  and  th« 
present  instance,  which  was  that  of  a  general 
corruption,  and  the  prosecutor,  tbe  Attorney 
General,  acting  under  the  express  order  of  tb«i 
House  of  Commons.  He  entered  largely  int4 
the  nature,  enormity,  and  dangerous  tendency 
of  the  offence ;  taking  notice  that  among  many 
evil  consequences,  one  of  ito  most  obvjous  ef- 
fects was,  to  give  rise  to  the  prime  of  perjury ». 


•  Vide  Douglas,  vol.  1,  p.  410. 

4-  3  Burr.  1359.  %  Ibid.  p.  1340. 

§  For  tbe  difference  between  these  two  sorts, 
of  informations,  vide  Blackit.  Comm.  vol.  V 
p.  304,  4to  ed. 

II  3  Burr.  p.  1340. 
4N 
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heciM9e  a  voter  whe  hu  sold  his  vote,  or  h«s 
been  even  promised  a  reward  far  it,  muat,  if 
the  brtbery*oath  is  tendered  to  bim,  be  gniltv 
of  perjury,  before  be  can  be  admitted  to  poll. 
He  traced  the  history  and  gradual  progress  of 
eleotioD-bdbery,  and  of  the  different  remedies 
wbiob  the  House  of  Cominotts  and  the  Ic^sla* 
ture  had  provided  against  it ;  and  BwntioDed, 
]iarticularly,  that  a  very  rross' scene  of  cormip- 
lion  wblcfa  bad  taken  place  at  Beverley,  hi 
Yorkshire,  in  the  year  17Sr,*  bad  given  nse  to 
Ibe  statute  of  9  Geo.  9,  cap.  S4. 

The  Judgment  be  delivered  nearly  in  the 
fcllowing  words : 

^'  The  Court  has  taken  into  consideration  the 
bnnrisonment  you  have  already  undergone, 
ond  they  adjudge  that  you  shall  pay,  each,  a 
ftoe  of  1,000  marks ;  and  that  you  be  impri- 
■oned  aix  months,  and  until  yon  pay  your  re- 
spective fines. 

**  As  to  you,  Rtcbard  Smith,  the  Court  can- 
aot  help  expresdhig  their  itoonishment  at  what 
appeared  mm  the  mouth  of  your  own  counsel, 
fnat  yon  continued  so  boMly  to  persist  in  your 
altempt,  and  that  yon  have  been  again  retnmed 
A>r  the  same  place.  They  therefore  have 
thought  proper  to  add  to  your  punish menti 
that,  at  the  expiration  of  the  term  of  your  iro- 
priaonment,  you  shall  give  security  for  yonr 
good  behaviour  for  three  years — yourself  and 
two  sureties — ^yoo  to  be  found  in  1,000/.  and 
Mob  of  the  sureties  in  500^.^' 
'-  hi  ooosequenoe  of  this  judgment,  both  the 
defendants  were  convefyed  bai^  to  the  King's* 
bench  prison,  where  they  oontinned  till  the  2dd 
of  November  following,  t.  e.  for  the  apace  of 
168  daya,  or  6  lunar  roonths.t 

On  that  day,  their  fines  havhig  been  paid 
into  the  hands  of  sir  James  Borrow,  th^  clerk 
of  the  crown,  some  days  before,  Mr.  Hollis 
^rras  discharged  by  the  marshal.  Mr.  Smith 
vras  brought  up  to  Westminster-ball,  and  in 
Ibe  treasury-chamber  of  the  court  of  Ring's- 
bencb,  was  bound  over  agreeably  to  bis  sen- 
tence for  three  years.    This  passed  before  Mr. 

*  It  is  impossiblo  to  collect  any  thing  of  the 
particuMf  merits  of  this  case  of  Berkley  from 
the  entries  relative  to  it  in  the  Joamals.  Vide 
Joum.  vol>81,  p.  «4,  col.  1.  I  Feb:  1727-8, 
p.  188,  col.  1, «;  22  Jan.  1728-9,  p.  236,  col. 
1,  2.  2&  Feb.  1728-9,  p.  249,  col.  2.  9.  p. 
SAO,  col.  1.  4  March,  1728-^  p.  259,  col.  1; 
9.    8  March,  1728-9.— Douglas. 

f  <*  A  month  in  law  is  a  lunar  rooatb,'Or  28' 
days,  unless  otherwise  expressed,  not  only  be- 
couse  it  is  always  one  uniform  period,  but  be- 
cause it  folte  naturally  into  a  qoarterly  division 
hf  weeks.  [Hius  in  a  case  in  Dyer,  218  b. 
Ott  the  statute  of  enrolments,  tha  six  months 
were  reckoned  of  28  days  each.]*'  Blackst. 
Commt  vol.  2,  p.  141,'4€o  ed.^Tbere  is  ano- 
Cher  reason  why,  in  cases  of  punishment  by 
ilnprisonment,  the  computation  shonld  be  by 
hnar  momhs ;  namely,  the  fovour  wMch  is  ai^ 
ways  to  1^  shewn  to  liberty,  where  the  terms 
fre  ambiguous  aftd  doiibtliii.-4>onglaa» 


B/R.SmkhandT.B.HolB$,esq.    [\m 

Justice  Aston  and  Mr.  Joato  Wilkt,  befora 
the  other  judges  were  come  down*  Yet,  I 
presume,  it  ia  to  be  considered  as  htriDg  bees 
done  in  court,  since  the  recogoizapce  was  lU" 
dersigned  **  By  the  Court."  * 

The  reader  will  remark  that  the  same  ion- 
(wcities  ensue  upon  a  conviction  oo  a  protecu- 
tion  for  bribery  by  way  of  iuformatioB  at  com* 
mon  law,  as  when  the  proceediag  is  by  an  a^ 
tion  under  the  statute;  the  disaoliog  words  ia 
the  act  of  2  Geo.  2,  Cfip.  24,  sect,  7,  being  u 
follows: 

"  And  every  person  offeiidiug  in  any  of  (ha 
cases  aforesaid,  from  and  a^er  judgment  ob- 
tained againat  him  in  any  such  action  of  dtbt, 
bill,  plaint  or  information,  or  summary  adioo, 
or  prosecution,  or  beiog  any  otherwise  lawfully 
convicted  thereof,  shall  for  ever  be  disabled  U 
vote  in  any  election  of  any  member  or  meoh 
hers  to  parliament,  and  also  ahalLforefer  be 
disabled  to  bold,  exercise  or  enjoy  any  office  or 
franchise  to  which  he  and  they  then  shall,  or 
at  anv  time  afterwards  may  He  entitled,  ai  a 
member  of  any  city,  boroagh,  town-eorporate^ 
or  cniqne  port,  as  if  snob  person  was  oatorailj 
dead.*'  Deugla^i  Ekciion  Csw. 


«  1776,  17tb  May.  The  Attorney  Gescial 
canie  into  the  court  of  King's-hracb,  aa^ 
moved  for  judgment  agajnat  general  Smith,  fin 
bribing  the  electors  of  the  borough  of  tiindoa: 
Mr.  Justice  Willes  stated  the  evidence  9ff^ 
him.  Aa  soon  as  he  concluded,  aeijeant  Darj 
and  Mr.  Mansfield  endeavoured  to  mitigate tbi 
sentence,  by  shewing  how  much  the  geooal 
had  already  been  puniabed  for  bia  offeooe,  the 
neat  ezpepce  he  was  at,  and  likely  to  be  at 
In  answer  to  wbftt  was  urged  in  his  faroar,thi 
Attorney  G^eral  i«si8t^«  tbnt  the  reasooi 
given  in  favour  of  biim  oply  aggrav^ ''" 
guilt.  Lord  Mansfield  then  liegan  by  expres- 
mg  bis  concern  that  the  defendant  hadbroufbj 
himself  into  so  disagreeable  a  aituatioo,  ponon 
the  Attorney  General's  idea,  that  as  to  the  ei- 
pence,  the  general  brought  it  on  himself  BJ 
procuring  a  return  by  corruption ;  that  thi 
votera  being  willing  to  receive  bribes,  was  o9 
justification  of  the  giver,  that  such  pnDisboetf 
should  be  iaflicted  as  would  compel  the  caodt* 
date  to  be  honest,  that  the  present  ease  was  a 
the  roost  serious  nature.      An  oflicer  of  th( 


^)rown,;on  behalf  of  tlie  public,  pn 
conviction.  A  man  endeavoario|p  to  gel  ^^ 
the  senate  by  oorruplfon ;  this  crime  called  w 
ample  punishment  by  way  of  eanmple;  itvsf 
the  first  instance  of  the  kind  heard  of,  aw 
should  be  maturely  censured,  as  it  woaHw 
impossible  to  preserve  the  constitdtioo  frM* 
ruin,  if  courts  of  justice  did  not  act  with  vi- 
gour, when  such  matters  came  before  tbeiD< 
His  lordship  then  ordered  the  cencral  forjg 
present  to  stand  committed,  and  to  be  broo^ 

•  I  was  fovoisredby  air  J.  Bunow  widi*« 
ioeoant  of  these  cireiiiaateiioei.^Do<^ 
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«^tli6  finlchiy«r  Mtt  term  to remve  what* 
ever  leDtenoe  the  Coart  sboold  think  proper  to 
pnnooMt;  Bir^  HoUki,  the  other  ceodi^ate, 
stendiog  Bipeii  the  etmo  ifrooiid,  was  disuuaeed 
in  the  mum  maaDer,  and  both  sent  to  the 
Khly*i  heneh  pneon^ 

««JiMie  8th.  Oeaeial  Riebard  Smith,  and 
Thomas  Bmnd  HoNis«  esq.  the  late  members 
lor  BiadOBi  wera  bfon^t  before  the  oourC  of 
King's-beBcfay  hi  order  Id  reoeif  e  sentenee, 
Imtuiir  before  been  convicted  of  bribery  at  the 
last  general  alectiont  when  sir  Richard  Aston 
^refiMCd  tbebr  MUeaco  with  a  pathetic  speech, 
n  which  lie  eipatialed  on  the  enormity  of  the 
crinoy  as«  by  violaiinf  the  freedom  of  eleetioB, 
and  oorrnpttaig  the  electors,  the  British  eonsti- 
totioo,  the  OMSt  perfect  in  the  world,  could  only 
bo  nodone,  that  the  eria^of  which  ihey  had 
been  guilty  was  ajffpravated  by  the  tendency  it 
Imd  to  lead  Che  ignorant  and  nnwary  to  the 
commission  of  that  horrid  and  foul  sin  of  per* 

f,  Ihe  only  barrier  between  God  and  man. 

«s  these  and  other  reasons  equally  forcible. 


ha  inferred  the  necessity  of  an  exemplary  po 
^iihment^  and  adjudged  them  to  pay  a  fiotf  of 
1,000  marks  each  (M6i.  tSi.4tL)  to  the  king, 
and  to  suffer  sii  sssbths  imprieanment,  and  one 
of  them  (general  Smith)  at  the  expiration  there^ 
of,  to  enter  int6  a  reoogaixaDce  of  1,0001.  hitoi- 
ialf,aadtwo  socnrkies  in  500^  eaeh,  fdr  his 
good  behavraur  for  three  years. 


**  The  day  fbltowing,  one  of  the  voters  at  the 
same  elei^on  was  brought  before  the  same 
Cotfrt,  to  receif  e  sentence  for  wilful  and  corrupt 
perjury,  in  his  e? idence  before  Ihe  Bouse  of 
Commons,  when  he  receired  sentence  to  stand 
on  sod  ill  the  piUory,  with  a  paper  on  his  fore* 
head  signifying  bis  crime,  **  Wilful  and  Cor* 
fopt  Penury,"  twice  in  the  town  of  Hindoo  on 
market-daysy  between  eleven  and  two,  the  first 
time  to-uMH-row  se'onight,  and  the  second  thn 
Tburs^av  following.  And  accordingly  on 
Wednesoay  the  19tb  followinfti  he  was  brought 
from  the  King's- bench  prison  to  Fisher  ton 
gaol,  Wiltshire,  and  on  Thursday  was  carried 
to  Hindoo,  where  he  waaplfu^d  in  the  pillory 
for  the  first  time.  He  was  met  on  the  road  by 
a  number  of  hia  frifads,  with  two  flags,  anA 
Uue  ribbons  in  their  hsts.  The  populaee 
treated  him  rery  favounbly,  their  atleotiott 
being  taken  off,  m  a  great  measure,  by  a  per* 
son  mounted  on  a  stool,  who  sung  and  sold  an 
electkin  ballad,  monh  to  their  entertainment. 
He  was  brought  back  to  Fish^rton  gaol  in  the 
erening,  and  is  to  undergo  the  remainder  of 
bis  sentence  the  Thursday  tbnowing."— Annual 
Register. 


See  more  concerning  these  trabsactbus,  and, 

'  Hindon,  in  Doiiglaa's  Election 

173,  vol.  4,  p.  371.    18  Ptrl. 


the  borohgft  of  Hindon,  in  Doiiglaa's  Election 
ror.l,p.  ~    " 


Cases; 

Hist.  575, 6t  JTf 


560.  The  Trial  of  an  Action  brought  by  Stephen  Satre,*  esq: 
against  the  Right  Hon.  William  Hen  by  £arl  of  Rochford, 
one  of  his  Majesty's  most  Hon.  Privy  Council,  and  theretofore 
one  of  his  Majesty's  Princijpal  Secretaries  of  State,  for  Falsef 
Imprisonment:  Before  the  Right  Hon.  Lord  Chief  Justice  Do 
Grey,  in  the  Court  of  CommoiJ  Pleas  .in  Westminstcr-haU  i 
16  Geohoe  IIL  A,D.  1776.  [Published  from  Mr.  Gurney's 
Short-Hand  Notes.Jf 


TAtirsdey,  Jane96. 
Coumeifor  the  Ptiintiff. 
Mr.  Serjeant  GlVoo,  Mr.  Serjeant  Adair,  Mr. 
Daveaport,  Mr.  Alley oe,  Mr.  Artbar  Lee. 
Coun^d  for  the.  Defendant, 
Mr.  Attorney  General,  Mr.    Holicitor  Ge- 
nanil,  Mr.  8erjeaiill>avy,  Mr  Wallace,  Mr. 
Serieaiil  Walker,  Mr.  DunniDi;. 

*  I  f  uppese  that  lie  ivaa  the  persoo  men* 
tieoed  by  Mr.  Douglaa  in  hie  Reports  of 
EleetioD  Gaaee,  vol.  S,  case  S6.   Seaford  Giae. 

f  At  the  origidai  pablication  cootaina  not 
Ibe  spMehesoi'  the  Counsel,  or.  the  Lord  Chief 
Juetiee'eebarge  to  the  Jury,  1  have  inserted  in 
■otea  tbe-report  giscQ  ot'  them  iq  the  Morning 
Chraaiele  newspaper  of  June  88th,  1776.  In 
lh»  Annual  Register  for  the  year,  History  of 
Burope^  p.  dS,  it  a  brief  aoooMt  of  the  arrest 
drSayre.    ' 


SPECIAL  JVRt. 


£dWard  HawkioBy 
John  Wiliis, 
Thomas  Jordan, 
Redburn  TenikinSy 
John  Biggs, 
WilHate  Clarke,  esqrs. 


Valentine  Orimstedj 
Edward  Bond, 
Thomas  AUen, 
Charles  Matthews, 
William  Downes,    . 
John  Cope, 

Tir£  Declaration  was  opened  by  Mr.  Lee^ 
as  follows : 

Gentlemen,  This  is  an  action  brought  byi 
Stephen  Sayre,  esq. ;  against  the  right  boo. 
Heary  Earl  of  Rochford. 

The  Declaration  states,  That  upon  the  934 
of  October,  in  the  year  177^,  the  deieadantdid« 
by  ?ariona  illegal  violences,  enter  the  plaintiflfa 
house,  seise  his  papers. and  bis  persoo,  and 
commit  him  to  close  prison  for  several  dav«i 
contrary  to  law ;  which  tbe.plaiotiff  laya  to  bis 
daiMise  in  30|00p/*  >^ 
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'  To  this  the  defpodant  pleaded, 
First,  the  general  issae  of  Not  Gailtv : 
And  then  several  other  pleas  in  joatmcation : 
and  his  justification  is,  That  he  was  at  that  tiipe 
one  of  the  lords  of  his  maj^ty's  privy  cooneil, 
and  one  of  his  msjesty's  priocipal  secretaries 
of  state;  and  that,  upon  an  inforaiation  upon 
oath,  by  one  Richardson,  against  the  pl«nfiff, 
for  treasonable  practices,  he  did  issue  his  war- 
rant to  arrest  the  plaintiff  for  high  treason,  and 
to  seize  his  papers ;  and  did  issue  another  war- 
Fant  to  commit  him  close  prisoner  to  his  ma- 
jesty's Tower :  this  he  pleads  in  justification. 

The  plaintiff  has  replied,  That  this  was  done 
in  hiji  own  wrong :  upoti  that  issue  is  joined 
which  you  are  to  try  s  we  shall  bring  our  evi- 
dence and  prove  our  case ;  and  upon  that  we 
trust,  that  the  justice  of  your  verdict  will  give 
«•  ample  reparation  for  the  ii^nriea  we  have 
•ustaioed. 

Afler  Mr.  Lee  had  opened  the  dedaraiion, 

Mr,  Serjeant  Glynn  went  at  large  into  the- 
facts  and  circumstances  of  the  case,*  and  then 
proceeded  to  examine  the  witnesses,  as  follows: 

Joseph  Wood  sworn. 

ExaoMoed  by  Mr.  Serjei^nt  Adair, 
•  Whal  are  yonP— A  shoetnaker  by  trade. 

What  else  ?— A  constable. 

Do  you  remember  being  at  Mr.  Sayre's 
house?— Yes,  I  was  called  upon  on  Monday 
morning  by  Mr.  Bond,  sir  John  Fielding's 
clerk,  atid  1  went  along  with  him  to  the  king's 

T   ■  .  ■      ..     ■!    ■  ■  !■■■■■  ■■■■Wl      ... 

'  *  In  Uie  Morning  Chronicle  of  June  88lh, 
'1776,  th^  opsniag  apeeoh  of  Mr.  Serjeaot 
ply nn  is  neport^d  thus :  « 

**  The  Recorder  of  London,  as  leading  coun- 
sel for  the  plaintiff,  opened  the  cause,  and  stated 
the  grounds  of  the  action  to  the  jury,  begin- 
ning with  an  account  of  the  mode  of  putting 
the.  first  warrant  in  force  on  the  aS6  of  Octo- 
ber, by  sending  three  of  the  messengers  of  the 
secrfBiary  of  state  to  Mr.  8ayre's  house,  where 
they  pretended  they' wanted  to  apeak  to  him 
respecting  a  forged  note  of  200/.  and  bv  that 
meabs  ^ot  possessioii  of  his  person  and  con* 
veyed  him  to  lord  Rochford's  office,  after  har- 
ming rtimn)aged  his  cabinet  and  seized  bib  papers ; 
reciting  the  examination  of  Mr.  Say  re  before 
lord  Rochford  and  sir  John  Fielding,  with  the 
Refusal  of  the  defendant  to  accept  bail,  al- 
though •  \ie  had  changed  his  ground  and  0009- 
mi(ted  Mr.  Sayre  tor  treasonable  practice^, 
notwithstanding  that  the  warrant  of  apprehen- 
aion  charged  him  with  high  Ireason,  and  final- 
ly mentioning  the  committing  him  t6  safe  and 
dose  custody,  which  was  rigidly  observed,  (ex- 
cepting the  compliance  paid  to  a  restrictive 
order  for  the  free  access  of  Mrs.  Sayre)r  al- 
though the  offence  on  the  face  of  the  commit- 
ment was  merely  a  misdemeanour,  and  there- 
fore bailable. 

•*Thc  Recorder  dwelt  on  each  particular 
»boTe-mcmioiicd  with  great  force  and  abyity» 
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'<neosengerf|  and  fiNHif  there  we  weot  !•  'aqobe 
Sayre's  boose. 

What  measengera?— I  don't  kMw  their 
names,  two  of  the  king's  messengers. 

For  what  porpooe  did  you  go  to  Mr.  Sayre's 
house?-— They  bad  got  a  warrant,  liiey  aaid. 

Did' you  see  that  warrant? — 1  did  not- read 
it,  ihey  had  it  in  their  band. 

What  did  you  do  when  you  canoe  ttiere  ?— 
They  knocked  at  the  door,  the  UMod-aervaat 
eame  and  opened  it:  they  said  they  wanted  to 
speak  with  'squire  l^yre  about  siime  particular 
busincas :  she  went  up  and  told  the  *8^ire,  I 
believe ;  she  came  down  asain,  and  let  «•  into 
the  parlour  on  the  right-band,  and  then  the 
'squire  came  down ;  theif  ahewed  him  a  paper, 
the  warrant  I  suppose  it  was,  and  said  tliey 
most  look  into  his  apartments  for  some  papers. 

They  must  search  for  papers?— Yea. 

Did  they  read  the  warrant  ?— Yes,  they  read 
the  warrant  to  him. 

What  did  they  do  iii  eonsei|aeBoe? — Aa  sooa 
as  the  'squire  4iad  settled  a- bit,  and  gut  ready, 
he  shewed  them  all  the  deaka  where  they  were. 

Did  they  take  any  thing? — 1  believe  tkey 

'  *  whieb. 

Yes; 


a^i«    Hflc-j  lanc    «uj     unuK  <~~«     wism«sw«s    % 

took  two  or  three  away,  I  cannot  say  whid 

Did  they  search  among  hb  papers  f^-l 
I  stood  by,  and  the  'squire  was  by. 

Where  did  ther  go,  and  in  what  masBer  did 
they  behave  ?— ^Tbey  beliaved  very  gented  aad 
quiet. 

What  did  they  do  with  his  papera  ?— -They 
read  a  great  many  over,  and  thoae  that^liey 
did  not  want,  1  suppose,  they  left. 

They  examiited  tliem  ?-^Yes.  . 

deducmg  from  the  whole  such  inferences  aa 
were  most  likely  to  ahirm  the  jary  and  bring 
the  circumstance  home  to  eacb  man'a  breast. 
He  painiM  in  the  liveliest  colours  the  injoatiee 
of  issuing  a  warrant  to  aalze  a  man's  persos 
and  papers  on  an  inCbrmatioo  not  |esa  improba- 
ble than  ridiculous  :  he  ur^ed  the  inqotaatorial 
atile  of  the  private  exanitnation  of  a  aoao  ao  ap- 
prebendeil,  and  the  manifest  malice  and  aeve- 
ritv  of  refusing  bail,  and  committing  him  dese 
pnaoner  to  the  Tower,  after  the  magistrate  be- 
fore whom  he  was  examined,  had  fmind  reason 
to  alter  his  opinion  of  the  f^ct  with  which  he 
was  charged,  and  thought  proper  to  Gha^ps 
tlie  description  of  his  offence,  and  to  inaert  ia 
the  commitment  words  of  such  vague  and  in- 
determinate im|tort,  aa  the  worda  *  treaaoiiable 
tiractices.'  Having  enlarged  on  the  general  iU 
egality  and  evil  tendency  of  aoeh  oondoct  ia 
any  man,  and  more  particulariy  in  a  aecrctary 
of  state,  he  retouched  his  picture  and  increased 
its  effect  by  shewing  how  particularly  nia* 
chievous  it  was  to  Mr.  Sayre ;  who,  wbcn  the 
event  took  place,  was  a  banker  of  great  credit, 
ami  was  now,  in  conse<{uence,  a  reined  aaan. 
He  hoped  therefore  the  jury^  from  their  Beta- 
ral  feeling  and  wish  to  do  justice,  vnmM  see 
the  case  in  its  true  light,  and  thee  Im  doubl- 
ed not  they  would  think  the  plaietiff  flMtevially 
Injured ;  and  make  him  a  just  oomptlMUjoB  kv 
awarding  bifki  ample  damagea,'' 


Digitized  by 


Googl( 


IS^]  Sa^e  V.  ile  tiarl  o/Rochford 

Tbey  took  wImI  tbev  pleMed,  and  Icift  wbtt 
thejT  did  not  like  ?--Tbey  took  two  or  three, 
1  think,  away. 

What  iriid  they  do  afterwards  f-->The  'squire 
dressed  himself;  and  went  with  them  to  my 
lord  Roebford's  office. 

What  time  in  the  morning  did  tbey  go  there  ? 
—I  thhik  they  got  there  about  seren  o'clock  in 
the  morning,  or  between  seven  and  eii^bt,  I  am 
not  positive,  bot  it  was  about  that  time. 

How  long  did  you  May  at  Mr.  Sayre's 
bonse?— I  reckon  we  might  stay  there  three 
quarters  of  an  tionr. 

Did  any  body  else  come  there  while  you 
ivere  employ  ed  about  this  business  ?-—Noliody 
else  came  there. 

Where  did  you  carry  Mr.  SayreP«-Re  went 
to  my  k»rd  Roebford's  office. 

Did  you  go  with  him  ? — I  did  not  go  in  the 
coach,  1  folwwed  the  ouach,  and  saw  it  there. 

You  did  not  see  any  thin?  that  passed  after« 
ivardsP^No,  1  wiw  not  in  the  office. 

When  Mr.  Sayre  came  down  to  them,  and 
Ihey  read  the  warrant,  tell  particularly  in  what 
tnanner  they  proceeded,  and  what  they  did  P— 
-Tbey  said  they  bad  got  a  warrant  for  high- 
treason  :  the  'squire  did  not  seem  to  be  at  all 
dismayed :  be  said  they  should  look,  he  was 
sot  afraid  of  any  thing ;  be  did  not  seem  to  be 
the  least  discomposed ;  be  said  they  were  very 
welcome  to  look,  be  did  not  know  that  he  had 
done  any  thing  amiss. 

'    Was  Mr^  S^yre  in  the  room  all  the  time  they 
were  there? — ^Yes. 

Did  be  offer  at  any  time  to  go  out  of  that 
toom  ? — No. 

Did  be  ask  to  go  any  where  else?— He 
asked  to  go  to  dress  himself,  and  they  did  not 
allow  tbat^  be  had  bis  clothes  brought  into  the 
room  where  be  was. 

*    Tbey  would  not  then  permit  him  to  go  into 
another  room  to  dress?— No. 

Did  they  keep  the  door  open  or  shot? — It 
was  shut :  tbey  ordered  me  to  lock  the  door 
when  I  went  in,  but  1  saw  the  'squire  was  not 
dismayed,  and  I  did  not  lock  it. 

Did  they  make  use  of  any  excdse  to  get  into 
Bf  r.  Sayre^s  house  ?— Yes,  that  tbey  bad  some 
^rtiealar  business,  and  must  see  the  'squire. 
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'squire. 
Did  they  say  what  the  business  was  ?— Tbey 
mentioped  somethmg  that  they  wanted  to  see 
liim  abont  a  note. 

Edaard  Mann  sworn. 
Examined  by  Mr.  Davenport. 

You  are  a  secretary  of  state's  or  a  Icing's 
.4Dessenger,  are  not  you  ? — ^A  king's  messenger. 

Pray  have  you  got  the  warrant?— No,  I 
have  not. 

Had  not  yon  Ibe  warrant  ?^  Yea,  f  bad. 

Wbatbeeameof  it?— I  gaveittoMr.Sneatb. 

Who  IS  be  ?— The  first  clerk  in  the  secretary 
#f  state's  office, 
t    When  did  you  give  it  him  ?— Last  Monday. 

Did  you  go,  upon  the  33d  of  October,  with 
Wood  the  coosuble  ta  Mr.  Say  re*s  boose  ?*-!  t 
did<  ^  « 


Under  what  pretence  ?— With  a  secretary  of 
state's  warrant. 

Did  vou  tell  the  person  who  let  you  in  that 
you  had  a^ecretary  of  state's  warrant  ?— 1  did 
bot. 

What  did  you  tell  the  person  who  let  you  in 

that  you  came  for?^l  cannot  tell  the  very 

I  believe  1  said  to  this  effect,  that  I  hail 

isiness  of  consequence- to  oommunicale 

to  Mr.  Sayre,  and  I  should  wish  to  see  bim. 

Do  Vou  remember  saying  you  came  absnt  a 
draft  that  there  was  reason  to  believe  was  forg- 
ed?— 1  believe  I  did  mention  something  of  it 

Was  the  forged  draft  the  warrantt  or  wbst 
other  thing  did  you  alkide  to  ?— Mr.  Sayre  was 
then  not  stirrinff. 

So  this  forged  draft  was  stirring  before  him  f 
—Speaking  of  it  was  starring  before  him. 

How  came  you  to  say  that  you  eaoie  about 
a  foiged  draft,  when  you  were  a  king's  |mes* 
SMger  armed  with  a  warrant?— Beeaosu  1 
wished  to  see  Mr.  Sayre. 

And  therefore  you  made  a  pretence  of  a 
forged  draft,  instead  of  tellinj^  him  yoo  cansa 
with  a  warrant?—!  did  menUon  tliat,  and  with 
a  view  of  his  comine  down  stairs. 

That  warrant  I  think  yon  say  you  delivered 
to  Mr.  Sneath  P— Yes. 

Is  be  the  secretary  to  lord  Roohford,  or  was 
be  thea  ?-»-He  was  first  olerk  then  to  lovdRooh* 
ford. 

When  were  yon  served  with  a  sabpcuia  to 
attend  this  trisl  ?— Upon  Monday  lost 

Before  or  after  vou  delivered  the  warrant  to 
Mr.  Sneath  ?— After. 

You  were  served  with  a  sabpmna  lo  bring 
the  warrant  with  yon  ?— I  read  the  sttbpoaia» 
and  finding  it  mentioned  that  I  was  to  bring 
the  warrant  or  any  other  papers  which  I  had,  t 
went  to  Mr.  Sneath  to  ask  him  for  it:  he  told 
me  be  had  not  done  with  it. 

When  did  you  go  to  him  P— On  Monday. 

How  long  after  you  delivered  it?— Withia 
an  hour  after  I  received  the  subposna. 

How  long  had  you  delivered  it  before  yon 
received  the  subpoena  P-^1  believe  it  might  be 
three  or  four  hours. 

Did  yon  go  to  him  upon  Tuesday  ?— No,  I 
did  not 

Did  you  go  to  him  upon  Wednesday  ?— I 
went  to  bim  upon  Wednesday,  and  told  bim 
the  same. 

He  bad  not  done  wilb  it  then?— He  told 
me  that  it  was  mislaid,  and  he  could  nd 
find  it.   * 

Then  it  is  lost?— I  don't  know. 

What  do  you  believe  about  it?«--I  believe  it 
is  mislaid,  1  only  guess  by  Mr.  Sneath*s  words* 

Will  you  be  so  good  as  to  tell  me  whose 
band-writing  it  was,  and  by  whom  signed  P— • 
Signed  by  loni  Rochford. 

What  was  it  an  authority  to  do?— 1  believe 
it  runs  in  the  usual  form  that  warrants  do :  I 
have  oue  at  home  I  had  15  years  ago,  and  it 
runs  in  a  similar  form  to  that. 

Waa  it  a  warrant  to  take  him  for  high  trea- 
soa?-«To  the  beslof  my  remonbnuioe  it  waa. 
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Signcii  by  loni  Roehfbrd ;  and  to  ■pntohend 
Mr.  8ayre  fbr  high  treaMD?— Mr.  StepiMB 
8ftyt6L 

I  befiere  •iWnranb  yo«  mw  Mr.  Bijrre ; 
did  be  oome  down  to  you  or  you  go  up  to  bim  F 
«— 'Souire  Say  ro  came  down  to  us. 

What  did  you  tbeu  brder  to  fau  done  to  bin  ; 
M  you  order  bim  to  be  locbed  op  f — I  told 
Mr.  Sayre  tbut  I  waa  come  on  bnsnwaa  wbieh 
waa  very  disagreeable  to  me,  and  Iwaa.afiraid 
kwunMbeaotobim;  tbat  we  bad  a  aeeretary 
•f  alate*awarrrat  to  takelrini  mto  cnatody,  and 
after  that  to  aeise  bis  papers. 

Wbeu  be  eame  down  to  you,  did  you  permit 
bta  logo  about  to  dress  himself,  or  auy  ibiugF 
For  tbat,  I  refer  you  to  Mr.  Sayre. 

For  tbat,  be  cannot  be  a  witneaa,  and  tbcre- 
fore  1  lefer  to  you.— After  tbii  Mr.  So^jTve  ask* 
ad  10  bave  pemotission  to  abave  bianslf  >  1  told 
liMi  tbat  and  any  tfat D|r  else  tbat  be  deaired. 
..  Tben  you  t>er«iitted  bim  tv  go  lipatairs  for 
bis  clothes  P — He  did  net  desire  to  go  up  staira 
lor  hi^ctotbea,  be  rang  tbe  beH  and  ordered  bis 
dotliea  to  be  brooghl  to  bim. 
•^  Then  he  did  notdesire  to  go  into  any  lOom  ? 
—He  did  desire  to  go  up  stahu. 

-That  waa  net  permitted,  I  take  it  f-«It  was 
permitted. 
*>  And  to  go  into  another  rooB»f— Yea. 

To^dirtsa  bioMidf  there  P^^-Ta  apeak  lo  Bba. 
Sayre,  who  was  tben  at  breakfast. 
'  Who  want  into  die  room,  you  or  Staley  ?— 
I  went  along  with  bim ;  but  if  I  an  not  aaia* 
•rieefl  it  waa  by  Mr.  fidyre's  desku ;  bnt  in  that 
I  will  not  be  poaitive. 

*  Afterwarda  you  brought  him  before  my  lord 
Radiford  f— We  did.' 

Did  you  britig  with  you  any  papera  of  b&a  ? 
-^Wadid. 

Did  you  aaarch  and  fcwk  into  a  number  of 
papers  before  you  took  away  those  that  you 
thought  riiatorfaVf— I  do  not  properly  know 
what  ia  seavcbing.  1  told  Mr.  Sayre  we  were 
to  take  bis  papers,  jn  consequence  of  whiah  be 
himself  opened  his  drawera. 

Did  you  taire  any  ?<-No,  we  took  none,  Mr. 
Sayre  took  them  and  ga?e  them  to  us. 
<  You  took  all  tbat  be  gave  you  P«*^No,  be 
held  several  papers  in  his  hand,  and  said,  this  is 
aueba  paper,  and'tfais  such,  and  we  took  his 
word. 

So  then  you  kwked  at  none  but  what  you 
brought  away  ?— We  looked  at  some,  and  re- 
fttmedthem. 

You  took  his  word  fbr  some,  looked  into 
others,  and  brought  away  what  yoa  thought 
uroperf— Some  were'  brought  away ;  I  did  not 
look  into  any  papers. 

1  tbouffht  you  said  just  now,  you  read  some 
of  them  r— I  did  not  say  1  read  some,  somd 
were  read  and  retumed. 

Who  read  them  ?-^Sir  Stanyer  Portenand 
Mr.  Willis.  ^ 

Who  was  air  Stanyer  PoHen  f— He  waa  then 
first  secreUry  to  lord  Roehford. 
'  ^hcn  tbe  papers -were  under  hhr  inspeeUon  ? 
-^t.  Sayre  banded  .then ;   Mn  WflKa  took 


V  and  air  Stanyer  POrten'  otben,  and  re- 
tttMedtbem. 

Tboee  thai  were  to  be  brought  airty,(bej 
gave  to  you  or  Staley  ?— I  took  tbtni. 

Then  you  brought  them  to  lord  RsebM  ?« 
To  lord  Rochford's  office. 

How  long  were  yon  there  ?--^l  belief <  ve 
night  be  there  about  an  banr  and  a  qdsrtcr«  1 
will  not  be  wact,  I  did  not  make  mioatet* 

What  became  of  Mr.  Sayre  tbeu?-* He  vu 
ibewe  into  a  room  where  latd  RocbMre- 
ccitee  foreign  miiiatera^ 

What  b^me  of  bim  i/^  this  bear  ni 
yarter  f^-Vkr.  Sayro  ordered  bis  swa  tir- 
riagu,  be  got  into  it,  and  Mr.  Staley  aoi  m 
went  to  lord  Rocbford's  office. 

Ho#  long  did  be  remain  at  theofieeM 
believe,  an  hour  and  a  quarter,  or  aa  bbsru^ 
flOanaetes. 

What  beoame  of  you  then  f^Tbetf  we  U 
another  wavraat  given  to  ua. 

What  became  of  that f'^Tbat  Igavelotla 
deputy  oonataUe  of  >  the  Towerr  aad  left  it  tiih 

Did  you  earrr  Mr.S^retetbe  Tower  ?«- 
We  aentfor  a  baokney  eeech ;  and  Mr.  Al- 
ley and  me  west  with  Mr.  Sayre  to  tbe  Temr. 

By  wheae  ordem?--ii  oooseqoeiMs  ef  die 


Whalwaa  the  message  to  theUeoteasDitf 
the  Tower  when  ye«  dalivered  him  f — We  y 
no  roeasage. 

Only  the  ddOvery  of  tbe  frarraut  ?-^Th«4e 
livery  of  tbe  warrant  and  Mi\  Sayit. 

Theie  coded  your  duly  ?-^I  ^0k  a  reen>t 

You  took  a  receipt  for  tlie  body«  and  tbat 
left  hin  ?^Yea^  and  there  left  Ute. 

JoAa  r<t//y  swom. 
Examined  by  Mr.  Alk^ne. 
I  baliere  at  thetiase  of  this  aiMst,  yea  Hire 
one  of  Mr.  Sayre'edlerfce?— 'I  waa^ 

Do  ydtt  semenber  the  <tfreoaBitaade  ef  tlie 
ncfsseage^  coming  to<  Hf^  Say  p^s  P-^I  d» 

Do  you  reaftemfaf  whatf passed  bdwlKsyii 
and  them  at  that  lind  P^^l*  lohk  nunMee  <f  « 
at  the-  lime,  if  yen  will  give  me  lelflf  ^ 
read  il. 

Mr.  JtttotneyOemtr^.*  Whew  did  yea  HB 
those  miaulea?-«-Soon  after.> 

tHow  aeon  I*— Two  daya  after;  b^t  1  oi 
remember  it  without  my  notes,  if  yea  cboflit 
it.  [The  witnesa  procaeda  without  reTerriDe  ^ 
bis  minutes.]  On  Monday  the  3dd  of  Odober, 
between  eight  and  nibe,  I  waa  at  brtskfait  > 
Bi  olirfwrtercaaaeaadtoldBie,(to]^ 


the  officer    —  , , 

geotleoDen  #anted'Mi'.  Saynas  I  went  intow 
parlour ;[  Mr.Sayrewaanot  uf :  Jtaekedtiot 
if  they  wanted  Mr.  Sayre ;  they  told  nc  tbcf 
did,,  upon  very  partiouhir  husinens  1  ^ 
them  the  servant  had.iuAmiled  me  hdhsdw*- 
ed  htm,  and  if  it  wha'v^  tt'gottt  >«'^''! 
would  call  bim  a  second  time:  thef  ^ * 
waa;  itwaaaboiila'foigieiynpoeibeboi^' 
r  asked,  what  kind  of  forgery :  they  i««^ 
diately  niad^  anawer,  that  it  was  a  beuee-eg 
of  SOO/.,  and  tbey  supposed   UwaiW»>" 
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10  HolloMl :  I  dU  not  MkilbeiQ  to  let  ne  le* 
hy  but  iai«i«4iateljr  Mot  a  moodcI  tioe  for  Mr. 
Sayrt:  I  woot  nto  tbe  olBco,  ivsttiog  for  the 
•tb«r  oUrk  to  oomo;  ubooo  m  he  eamo  1 
went  into  the  porlonr,  end -asked  Mr.Sajrre  if 
he  waoted  me  :  he  said,  No :  1  thought  it  ex- 
ceeding^ odd  that  he  did  not  meolioD  the 
iMgcry :  I  caoiie  baek,  and  mentiooed  it  to  the 
^ber  clerk,  and  told  him  that  (he  people  were 
Joofciag  over  the  papere»  and  I  thought  it 
oomethiog  very  estraordiaary  that  Mr.  Sayre 
did  not  mention  the  forgery:  a  gentleman 
came  in,  and  Mr.  Savre  had  just  ao  opporto* 
nity  of  eaying  that  he  was  in  custody  of  the 
king'e  messengers. 

Did  you  stay  in  the  room,  and  see  every 
thing  that  passed  ?— I  did  not  stay  a  minute  in 
the  room. 

You  saw  the  papers  rummaged  P— The  pap 
pers  were  spread  upon  a  table,  and  they  were 
examining  tnem. 

Re  yon  know  whether  it  was  permitted  Mr. 
Sayre  to  oome  into  the  ahopP — He  did  not 
Come  into  the  shop :  whether  there  was  any 
permission  I  cannot  say. 

Had  you  any  oonversatkm  with  Mr.  (Sayre, 
and  where,  before  he  left  the  bouse  ? — 1  had 
not :  I  went  to  acquaint  a  friend  or  two  of  the 
situation  Mr.  Sayre  was  in,  and  did  not  return 
till  M  r.  Sayre  was  in  the  Tower. 

At  this  time  Mr.  Sayre  was  a  banker  ?— 
Yes. 

Blr.il/Ieyn0.  I  fancy  such  an  attsck  «i  this 
would  peoessarily  have  a  very  bad  consequence. 

Mr.  Attorney  OtneraU  Do  yon  go  for  spe- 
cial damages  ? 

Vkr.Alk^nei    No,  genemi  dsmsges. 

L.  C.  J.  De  Grty.  It  is  proved,  that  he  is 
a  banker:  any  body  may  form  an  opinion 
what  an  effect  a  thing  of  this  sort  would  have. 

IWIy.  Mr.  Savre  had  settled  matters  that 
day  and  the  day  before ;  he  was  to  have  gone 
out  of  town  ftr  ten  days  or  a  fortnight,  on 
Monday  erening,  or  Tuesday  mofuing,  to  Bath. 

Befbre  this  business  happened,  did  you  eh* 
nerve  any  thing  particular  about  the  bouse  P-— 
Some  time  before,  1  cannot  be  certain  hew 
long,  but  it  was  previous  to  this  event,  there 
was  a  guard  of  soldiers  at  sundry  times  about 
the  house :  our  watchman  came  and  told  me, 
he  thought  it  exceedingljr  odd :  there  was  a 
vacant  space  of  ground ;  it  is  now  bnilt  upon, 
near  it,  by  fordFinlett,  where  the  soldiers 


Mr.  Seij.  Damf.    This  is  not  evidence. 

Tn%.  The  watchman  came  and  told  me 
there  were  some  soldiers :  1  asked  him  at  what 
time  they  came,  and  how  they  came  there  P  if 
WM  about  eleven  o'clodL 

L.  O.  J.  De  Ortf*  You  have  not  declared 
vpen  any  tbmg  of  thb  sort;  you  declare  for 
the  trespass  and  imprisonment ;  if  yoo  mean 
to  any  tbat  this  arrest  and  trespass,  as  it  is  stat- 
ed, was  not  done  in  consequence  of  this  war- 
rant, we  ought  to  say.  It  is  an  illegal  warrant ; 
fer  Aat  there  had  been  a  prememtated  design 
t!>iiiROiiBd  bia  houae,  andanrafi  hw  in  ao  tl» 


legal  manner  befefee  if  yoo  mean  to  say  that^ 
you  will  shew  how  it  comes  within  the  case. 

Mr.  AlUyne,  This  most  be  in  reply  to  the 
justification ;  I  will  not  anticipate  it. 

L.  C.  J.  He  Grey.  To  be  sure,  yoo  should 
not 

Mr.  Atiornejf  Gentrul  The  difficulty  iS| 
knowing  it  to  be  false :  1  don't  care  to  seem  ti> 
oppoeeit 

L.  C.  J.  De  Grey.  Let  it  be  false  or  not, 
we  should  not  go  into  matter  that  is  extrane- 
oue  to  tbe  cause.  Do  you  want  to  go  into 
move  witnesses  to  prove  these  facto  ?  These 
facts,  I  presume,  will  not  be  denized. 

Mr.  Serj.  Gfynn,  We  shall  call  no  more 
witnesses  to  any  of  these  facts. 

L.  C.  J.  jDe  Gr^.  The  jury  must  have  o 
full  insight  now  into  the  manner  in  which  this 
wairaot  was  executed. 

Mr.  Sen.  Glynn.  We  shall  ask  no  more 
about  the  first  warrant* 

John  Heynotds^  esq.  sworn. 
Exammed  by  Mr.  Let, 
Were  vou  at  the  secretary  of  state's  office 
during  the  examination  of  Mr.  Sayre,  upon 
(he  S5d  of  October  last?^Upon  the  Sdd  of 
October,  my  lord,  I  was  attending  my  duty,  aa 
nnder  sheriff  of  this  connt^,  at  Tyburn  ;  and 
while  I  was  there,  I  received  a  message  by 
one  of  Mr.  Say  re's  servants,  that  be  desired  to 
tfee  me  iostantly.  In  consequence  of  tbat 
message,  I  left  the  meloncholy  business  in 
which  I  was  then  employed,  and  went  to  the 
banking-bouse  of  Mr.  Sayte:  the  clerks  told 
me  he  was  then  carried  to  my  lord  Rocb ford's 
office  by  messengers,  upon  a  charge  of  high 
treason,  f  got  into  a  hackney-coach,  and 
went  down  to  tbe  Secretary  of  State's  office. 
I  sent  my  name  in  to  my  lord  Rocliford,  that  I 
understood  Mr.  Sayre  was  there  in  custody, 
irpon  a  chaige  of  a  criminal  nature,  and  I  de- 
sired, as  hu  solicitor,  to  have  access  to  him. 
I  received  no  answer  to  this  messsge,  from  the 
person,  but  that  it  was  very  well.  I  told  the 
person  who  brought  me  that  answer,  that  I 
must  have  another  sortof  answer ;  that  I  must 
have  access  to  Mr.  Sayre;  I  would  not  bo 
shuffled  in  tbat  way,  but  insisted  upon  being 
admitted.  The  person  came  to  me  again,  ana 
said,  if  I  bad  anvthiiigto  communicate  to  Mr. 
Sayre,  I  might  00  it  in  writing :  my  answer  to 
that  was,  I  came  there  in  the  character  of  hH 
solicitor,  and  I  insisted  upon  having  access  lo 
him ;  that  if  my  lord  Rochford  did  not  admit 
me,  I  mnst  apply  to  Mr.  Serj.  Glynn,  hiir 
oonnsei,  and  bring  him  there ;  and  see  whe^ 
ther  his  lordship  would  refuse  him  admission, 
or  not.  Upon  that  peremptory  message,  1  fvaa 
admitted  into  an  outer  room.  The  first  person 
1  saw  was  sir  John  Fieldiog:  be  accosted  me, 
and  said,  Mr.  Reynolds,  did  Mr.  Savre  send 
for  you  f  I  said,  Yes,  Sir:  said  be.  That  u  not 

*  I  suspect  that  there  are  some  errors  io 
this  report  of  what  oeeorred  doring  the  extni* 
natkm  of  John  Tally.'  . 
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trae:  I  replied,  lam  verywny  for  that,  sir 
Joho  FieUiog.  Lord  Rochford  was  preaent : 
1  aaid,  I  shoald  not  take  that  Laofi^aage  from 
sir  John'  Fieldiog  in  another  place.  Lord 
Rochford  interfered,  whom  then  1  did  not  per- 
sonally know,  and  1  expressed  some  warmth 
about  the  difficulty  of  a  gentleman,  in  the  cha- 
racter of  a  solicitor,  or  as  a  prirate  friend,  bar- 
ing access  to  a  person  who  was  there  in  custody, 
upon  a  charge  of  a  criminal  natnre.  1  then 
desired  that  they  would  ask  Mr.  Say  re  the 
'  question,  whether  he  sent  for  me  or  not?  Mr. 
Sebyre  was  in  another  room :  application  was 
made  to  Mr.  Sayre,  and,  as  I  was  infurmed  by 
my  lord  Rochford,  Mr.  Sayre  said,  I  did  send 
for  Mr.  Reynolds ;  upon  which  my  lord  Roch- 
ford admitted  ihe  into  the  presence  of  Mr. 
Sayre.  I  found  Mr.  Sayre  under  an  examina- 
tion, as  I  understood,  and  a  clerk  writing  at  a 
table  :  I  then  charged  him  not  to  answer  any 
questions;  not  to  sign  any  papera;  that  the 
very  moment  he  did  one  or  the  other,  or  aeem- 
ed  disposed  to  do  one  or  the  other;  I  would 
leare  the  room.  Lord  Rochford  said,  Is  that 
the  ad? ice  yon  g^veyour  client,  Mr.  Reynolds? 
Yes,  my  lord,  it  is  the  adrioe  I  give  him ;  I 
am  answerable  for  that  adrice,  aniTl  shall  give 
bim  no  other.  Then,  said  he.  Sir,  1  think  you 
ffire  him  very  wrong  advice.  Mr.  Sayre  then 
aesh*ed,,that  the  mmutesof  his  examination, 
ao  far  as  it  had  gone,  might  be  read :  they 
were  read :  the  information  of  Mr.  Richardaon 
was  also  read.  Upon  hearing  the  information 
read,  I  laughed  exceedingly;  I  said,  the 
charge  was  too  ridiculous  to  be  attended  to  se- 
riously a.  moment.  Either  my  lord  Rochford 
or  sir  John  Fielding,  I  cannot  determine  which, 
aaid,  Why,  Sir?  It  is  upon  oath.  I  anawered, 
looking  at  Richardson,  who  was  there  present, 
I  know  that  gentleman's  character  too  well  to 
give  credit  to  any  thing  that  he  swears,  or 
words  to  that  effect ;  upon  which  Mr.  Richard- 
eon  called  for  the  protection  of  the  magiatrates : 
be  said,  he  was  not  to  be  there  insulted.  I  then 
aaid,  that  if  under  the  authority  of  sir  John 
Fielding  and  his  lordship,  I  was  not  permitted 
to  say  it  there,  I  would  say  it  spin  in  another 
place.  I  then  said  to  my  lord  Rochford,  after 
this  altercation  had  passed,  if,  after  consulting 
the  great  law  officers  of  the  crown,  they  should 
be  tff  opinion  with  me,  that  tliis  is  not  a  charge 
of  high  treason,  and  a  bailable  offence,  I  then 
am  ready  to  give  good  and  sufficient  bail  for 
Mr.  Sayre  ;  but  if  they  should  be  of  another 
opinion,  1  have  no  favour  to  ask :  I  was  then 
ordered  with  Mr.  Sayre  and  the  messengers 
into  another  room.  That  is  all  I  know  with 
respect  to  what  passed  that  day  at  the  Secre- 
Ur^  of  Staters  office. 

Pid  you  apply  at  ihe  Tower  for  admission  to 
Mr.  Sayre  as  his  solicitor  ?— I  applied  to  major 
I(ainsford  between  seven  and  eight  o'clock  that 
evening  for  accesa  to  Mr.  Sayre;  the  answer 

Siven  to  me  by  msjor  Rainsford  was,  that  Mr. 
syre  was  a  close  prisoner ;  that,  under  that 
comnaitment,  no  person  could  have  access  to 
bim  without  a  special  order  from  the  secretary 


of  atate.  I  applied  agam  the  next  day,  ind  i 
applied  several  tioMs  afterwards,  but  nefer 
could  get  access  to  Mr.  Sa^re;  and  I  new 
saw  him  till  I  found  bim  before  the  Lord  Chief 
Justice  of  the  court  of  Kiog's-bencb,  bj  a  writ 
of  Habeas  Corpus.* 

L.  C.  J.  Dc  Grey.  These  several  spplia- 
tions  were  to  the  Tower,  not  to  the  secretary  of 
state's  office  ?— Yes,  not  to  the  secretary  of 
state'a  office.  I  was  present  when  Mr.  AUeyM 
and  Mr.  Lee,  as  counsel  for  Mr.  Sayre,  appbd 
for  access,  stating  to  the  lieutenaot-goferaorof 
the  Tower  the  reasons  for  that  application,  thit 
they  were  counsel  retained  for  him,  and  wisbel 
to  see  him  to  consult  about  (he  roeuares  for  bii 
enlargement.  The  major  gave  those  (wo  gn- 
tlemen  the  same  sort  of  answer  that  be  had 
given  me,  as  I  before  stated. 

You  mentioned  that  you  withdrew  after  of- 
fering bail,  and  then  a  warrant  was  sent  out  for 
the  commitment :  how  long  was  it  between  tha 
time  of  your  withdrawing  and  tbe^wanaol 
being  sent  out?— After  J  went  into  the  other 

*  **  On  the  38th  of  October,  bv  virtoeof  i 
Habeas  Corpus  granted  by  lord  ManiM, 
Mr.  Sayre  was  conveyed,  by  the  proper  offi- 
cers, from  the  Tower  to  bis  lordship's  bouaeia 
Bloomsburv -square.  Messrs.  Adair,  Dayrtllf 
Lucas,  and  Alleyne,  attended  4>n  the  part  of 
Mr.  Sayre,  and  Mr.  White,  partner  with  ^ 
solicitor  of  the  Treasury,  on  the  part  of  tbi 
crown.  After  the  two  first  mentioned  gestle- 
men  had  spoken  for  some  little  time  on  tht 
subject  of  Mr.  Say  re's  being  committed  to  dose 
confinement,  by  virtue  of  the  warrant  of  com- 
mitment, which  only  conveyed  a  geuenl 
chai^,  and  Mr.  White  bad  declared  thai  be 
had  no  inatructions  to  oppose  the  bail,  lii* 
lordship  called  for  the  warrant  of  commiuncot, 
and  immediately  on  perusing  it,  proooanced 
that  he  had  not  the  leaat  doubt  of  Blr.  Sayic'i 
being  entitled  to  bail ;  as  he  observed,  that  that 
gentleman  was  only  chafged  witli  treasoitaUe 
practices,  and  that  he,  lord  Mansfield,  aboold 
not  have  refused  the  bail,  if  Mr.  Sayre  had 
come  without  any  counsel.  Bail  wu  accord- 
ingly directly  offere<t  and  accepted ;  vis*  Mr* 
Sayre  himself  in  500/.  and  John  Reynoldi,iM 
Coote  Purdon,  esqrs.  in  350/.  each. 

"  After  the  business  was  over,  Mr.  Sayre 
thanked  his  lordship  for  the  great  poliiaMtf 
and  candour  he  had  shewn  on  the  occasioa; 
and  hoped  his  lordship  would  always  act  in  the 
like  impartial  manner  according  to  the  cooiti- 
tution.     <  I  hope  so  too,'  replied  his  lordship; 

*  let  us  both  act  according  to  the  coostitouoai 

*  and  we  shall  avoid  all  difficulties  and  dasgers- 
"  •*  The  lord  mayor  and  several  other  frieoda  « 

Mr.  Sayre,  attended  upon  this  occasion. 

"On  December  13th  following  at  the  OW 
Bailey,  upon  motion  on  behalf  of  Mr.  Sayre, 
the  recognizance  entered  into  before  h>rd  Haas- 
field,  on  October  2ath,  was  discharged/'  Aa- 
nnal  Register  for  1775,  Appendix  to  Cbroowie, 
p.  S43,  where  is  a  brief  account  of  the  prerioos 
proceedings  against  Sa^^ro. 
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room  I  had  three  or  four  minates  cooYersalioD 
with  Mr.  Savre,  in  the  presence  of  the  meisen- 
p^ers ;  then  I  withdrew  and  went  to  faia  bank- 
ingf -bouse,  and  sent  an  express  for  his  partner, 
for  fear  of  the  consequences  of  the  commit- 
ment. I  had  not  been  in  Mr.  Sayre's  house  two 
minutes  before  a  letter  came  from  Mr.  Savre, 
acquainting  Mrs.  Sayre,  which  was  opened  in 
my.  presence,  that  be  was  now  committed  a 
close  prisoner  to  the  Tower. 

L.  C.  J.  De  Grey,  Do  you  know  what  be- 
came -of  the  papers  which  I  understand  were 
carried  to  lord  Rocbford's  office  ?— They  were 
sent  to  me  afterwards,  I  think  it  was  after  the 
access  of  Mrs.  Sayre,  by  her  hands,  from  thd 
Tower. 

L.  C.  J.  De  Grey,  Then  they  were  returned 
to  Mrs.  Sayre  ?— 1  understand  they  were. 
Major  Eaifts/brd  sworn. 
Examined  by  Mr.  Alkyne, 

Do  yoi^  remember  receiving  Mr.  Sayre  into 
your  custody  ? — Yes. 

Do  you  recollect  at  what  time  ?— Upon  the 
S3d  of  October. 

Have  you  the  warrant?— -I  have.  [Pro* 
duces  the  warrant.] 

By  virtoe  of  this  warrant  you  received  Mr. 
Sayre  into  dose  custody  f — I  did. 

Did  you  refuse  any  person's  seeing  him  P— 
Yes.     Idid* 

Did  yon  conceive  yourself  bouiid  00  to  re- 
fuse, because  it  was  directed  you  in  the  war- 
rant to  keep  him  in  close  custody  ? — I  do.  By 
the  practice  of  the  Tower,  when  a  person  is 
ordered  to  be  kept  in  close  custody,  no  person  is 
to  have  access  to  him  but  by  an  order  of  the 
flecretarv  of  state  3  and,  in  consequence  of  that, 
I  did  refuse  several  persons  access  to  him. 

Do  you  know  my  lord  Rochford's  hand- 
writing ? 

Mr.  Serj.  Baty.  That  is  not  meant  to  be 
disputed. 

L.  C.  J.  Be  Grey,  Did  you  receive  any  par- 
ticular directions  from  the  secretary  of  state  ? 
^No. 

No  particular  message? — Nothing  bat  the 
warrant. 

The  Warrant  read. 

"  October  23. 1775, 

<*  William  Henry,  earl  of  Rochford,  one  of 
the  lords  of  his  Majesty's  most  bon.  privy  coun- 
cil, and  principal  secretary  of  state,  &c.  &c. 

«  These  are  in  his  majesty's  name  to  autho- 
rise and  reauire  you  to  receive  into  your  cus- 
tody the  body  of  Stephen  Sayre,  esq.  herewith 
sent  yon,  being  chargedf  upon  oath  before  me, 


•  See  Vol.  19,  p.  983. 

f  In  a  Note  to  the42d  Letter  of  Junius,  dated 
January  30,  1771,  (see  Woodfalt's  edition,  vol. 
S,  pp.  191. 19S,)  is  some  criticism  on  the  offi- 
cial French  of  this  lord  Rocbford.  The  lan- 
^oage  of  this  warrant  is  aukwacd.  Concern- 
ing the  doctrine  that  a  relative  is  to  be  referred 
to  the  last  antecedent,  see  vol.  10,  n.  147 1  vol. 
19,  p.  1110. 

VOU  XX. 


one  of  his  majesty's  princiiial  secretaries  of 
state,  with  treasonable  practices,  and  to  keep 
him  in  safe  and  close  custody  until  he  shall  be 
delivered  by  due  course  of  law ;  and  for  so 
doing  this  shall  be  your  warrant.  Given  at  St. 
James's  on  the  33d  of  October,  1775,  in  the 
15th  year  of  his  majesty's  reign. 

<*  To  earl  Comwallis,  constable  of  bis  ilia- 
jesty's  Tower  of  London ;  or  to  the  lieutenant 
of  the  Tower,  or  his  deputy." 

L.  C.  J.  Be  Grey,  Are  all  your  warrants 
with  prisoners  committe<l  into  your  custody,  to 
receive  them  into  close  custody  ? — No ;  in  the 
case  of  lord  Ferrers  and  lord  Byron,  for  mur- 
der, who  were  committed  by  tbe  House  of 
Lords,  these  warrants  were  conceived  in  other 
terms ;  but  tbe  warrants  from  the  secretary  of 
state,  which  are  for  state  prisoners,  are  always 
to  close  custody. 

Have  you  got  the  warrant  for  the  admission 
of  Mrs.  Sayre  ?— I  have.    [[Produces  it.] 

Was  any  body  else  permitted  to  see  him  ? — 
Nobody. 

The  Order  for  the  Admission  of  Mrs.  Sayre 
read. 

"  October  23,  1775. 

«<  William  Henry,  earl  of  Rochford,  one  of 
the  lords  of  his  majesty's  most  honourable 
privy  council,  and  principal  secretary  of  state^ 
&c.  &c.  &c.  *   ' 

'*  These  are  in  his  majesty's  name  to  autho- 
rise and  require  you  to  permit  and  suffer  Mrs* 
Sayre  to  have  access,  from  time  .to  time,  to 
Stephen  Savre,  esq.  her  husband,  a  prisoner  ia 
your  custody ;  and  for  so  doing  this  shall  be 
your  warrant.  Given  at  St.  .lames's  tbe  S3d 
of  October.  Rocbforo.*' 

*'  To  earl  Cornwallis,  constable  of  his  ma- 
jesty's Tower  of  London;  or  to  the  lieutenant 
of  the  Tower,  or  his  deputy." 

Mr.  Serj.  Adair.  We  are  now  going  to  prove 
that  applications  were  made  at  the  Secretary 
of  State's  office  by  some  gentlemen  for  admis- 
sion to  Mr.  Sayre,  which  were  refused. 

J0A11  E//tt,  esq.  sworn. 
Examined  by  Mr.  Serj.  Adair. 
Did  yott  make  any  application,  or  were  yoa 
present  when  any  application  was  made  at  the 
Secretary  of  State's  office  respecting  Mr. 
Sayre  f— Upon  the  23d  of  October  I  received 
a  note  from  Mrs.  Sayre,  to  acquaint  me  that 
her  husband  was  committed ;  and  aboot  aa 
hour  aOerwards  she  sent  a  gentleman  to  me, 
that  I  supposed  was  either  a  clerk  or  one  of  the 
partners  in  the  bank,  requesting  that  1  would 

f»  down  to  the  Secretary's  office  and  try  what 
could  do  for  the  service  of  her  husband  who 
was  under  those  disagreeable  circumstanc^es, 
and  to  take  such  steps  as  1  thought  proper 
upon  the  occasion  :  upon  this  I  went  and  ap- 
prie4  to  some  pf  my  friends,  and  consulted 
them  to  know  what  was  proper  to  be  done.  I 
applied  to  lord  Effingham,  and  we  went  toge- 
ther to  Mr.  Burke,  and  we  agreed  that  it  waf 
40 


Digitized  by 


Googl( 


1299] 


17  GEORGE  m. 


proper  to  eo  all  togpether  to  the  Secretary's  of- 
fice, and  tbere  to  make  applicatioD. IF  the 

Court  will  permit  roe,  I  mide  a  little  mionte  of 
mrbat  passed  at  the  Secf^ary's  office,  witbio 
about  three  hours  alter  I  feturned  borne. 

L.  C.  J.  De  Grey.    You  may  refresh  your 
memory  by  looking  at  it. 

Mr.  illts  reads.    October  the  33d, about  teo 
in  the  morninp:,  Mrs.  Sayre  wrote  me  a  note, 
wbereiti  she  roeotioned  that  her  husband  was 
•pprehended  by  a  warrant  from  the  Secretary 
oi'  State.    About  oue,  or  after,  she  sent  roe  a 
message  by  a  gentleman  whom  I  suppose  to  be 
one  of  the  partners  in  his  bank,  to  desire  I 
would  go  to  lord  Rochford's  office  to  enquire 
into  the  sitiiation  of  her  husband,  and  take  such 
ste|»s  as  were  necessary  for  his  benefit.    After 
having  consulted  with  some  friends,  1  went  to 
lord  Rochford^s  office,   accomoanied  by  Iqrd 
Effingham  and  Mr.  Burke,  aiia  applied  to  the 
Under  Secretary  concerning  the  warrant  by 
which    Mr.  Sayre  was   apprehended.     The 
Under  Secretary  answered.  That  he  was  corn- 
mi  tipd  to  the  Tower  for  treasonable  practices. 
I  desired  then  to  know  what  was  the  confine- 
ment  he  was  under :  his  answer  was,  That  the 
warrant  directed  he  should  ber  under  safe  and 
close  custody.    I  then  desired  to  know  if  any 
of  his  friends  or  his  wife  might  have  access  to 
him  :   hi^  answer  was,  That  tbe^  must  apply 
to  the  Tower  to  soWe  this  question.     I  then 
demandeil  whether  Mrs.  Sayre  might  have  ac- 
cess to  her  husband :    he  replied.  She  must 
apply  to  th<^  Tower,  and  if  she  had  not  admis- 
sion, might  then  apply   to  the  Secretary  of 
State.     I  could  not  help  obserTing  upon  tbia, 
that  lord  Rochford  might  as  well  say  directly 
whether  he  would  permit  ber  to  have  access  to 
her  huvband  or  not ;  that  I  was  desired  by  Mrs. 
Sayre  to  come  down  to  the  office;  that  I  acted 
from  motives  of  humanity,  and  that  I  would 
not  quit  the  office  till  1  received   from  lord 
Rochford  an  explicit  answer  whether  he  would 
permit  ber  to  have  access  to  her  husband,  or 
not.    Upon  this,  the  Under  Secretary  went  In 
to  lord  Koch  ford,  and  returned  this  answer; 
That  Mrs.  Sa^re  roust  make  application  at  tlie 
Tower,  and  if  that  was  not  satisfactory  they 
might  apply  to  the  Secretary.    I  repeated  my 
observation,  that  my  lord  Rochford  might  as 
well  at  once  give  an  explicit  answer  ;   and  it 
would  be  but  genteel,  if  he  meant  she  should 
have  access,  to  let  me  carry  an  order  for  that 
purpose  to  her  immediately.     Though  J  re- 
peatedly urged  the  above  observation,  the  Under 
^Secretary  would  make  no  other  answer  tlian  at 
first,  to  wit.  She  might  apply  to  the  Tower, 
where,  if  she  was  refused,  she  might  apply  to 
the  Secretary's  office. 

Did  you  eo  to  the  Tower,  in  consequence  of 
that,  with  Mrs.  Sayre  or  any  other  person  f — 
1  waited  upon  Mrs.  Sayre  in  the  evening :  she 
told  me,  no  access  was  perjnitted  to  her  hus- 
band, eitoept  to  herself. 

I  think  you  mentioned  that  you  applied  to 
know  whether  Mrs.  Sayre  and  Mr.  Sayre's 

^ends  might  ha?e  permissioR  to  fee  hinu— 
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Was  permission  granted  to  any  body  else  but 
Mrs.  Sayre,  that  you  know?— Not  to  my 
knowledge ;  for  I  should  have  waited  upon 
Mr.  Sayre  ;  for  I  recerved  a  note  from  him  to 
beg  I  would  go  to  the  Tower;  knd  tret  access ; 
but  in  my  way  I  called  upon  Mr.  Reynolds  at 
bis  office,  and  be  told  me,  nobody  was  per- 
mitted  to  go  to  the  Tower  but  Mrs.  Sayre: 

M  r.  Attorney  General,  You  must  not  men- 
tion what  Mr.  Reynolds  told  you- 

L.  G.  J.  Dc  Grey,  Mr.  Keynolds,  who  ii 
the  best  witness  to  that,  tells  you,  nobody  wit 
permitted  to  have  acoess  to  Mr.  Sayre  la  the 
Tower  but  Mrs.  Sayre. 

[The  evidence  for  the  plaintiff  being  closed,* 
Mr.  Attorney  General  made  a  speech  to  the 


*  <*  Alderman  Lee  was  called,  but  not  being 
present  was  not  sworn. 

**  As  soon  as  the  evidence  on  the  part  of  tho 
plaintiff  was  gone  through,  Mr.  Attorney  Ge- 
neral rose  in  behalf  of  the  defendant,  repljing 
to  what  had  been  advanced  by  the  Keo>rder, 
and  animadverting  on  the  evidence  adduced. 
In  the  course  of  his  speech^  this  lawyer,  witli 
amazing  skill*  reversed  the  picture  which  bad 
b-jen  drawn  by  his  learned  opponent,  sbewiog 
that  lord  Rochford  bad  done  no  more  tbaii  wis 
strictly  conformable  to  the  duty  of  an  ordioarj 
magistrate^  and  that  it  would  nave  been  scan- 
dalously negligent  for  a  person  who  filled  tbe 
high  and  important  station  of  a  SecreUry  « 
State  to  have  done  less.     He  urged  the  alartn- 
ing  nature  of  the  charge  alleged,  declariag  tbal 
neither  its  absurdity  nor  its  improbability  wtf 
a  sufficient  reason  for  any  magistrate  to  tiavc 
passed  it  over  without  taking  legal  notify  of  it  i 
he  then  proved  from  the  evidence  tvbich  tbe 
Court  had  just  heard,  that  lord  Rochford's  con- 
duct had  not  only  been  strictly  legal,  bat  tbtf 
the  whole  of  the  business  had  been  transacted 
with  all  possible  politeness  and  civility  to  tbe 
plaintiff.     He  answered  the  objections  of  the 
Recorder  one  by  one,  and  endeavoured  to  shev, 
that  the  material  groimds  of  complsint  alle^ 
in  the  declaration,  tiz.  the  issuing  a  warrant  to 
seize  papers,  the  oommittiii^  only  far  treason- 
able practices  falthoogh  tbe  warrant  to  app(«- 
bend  oontiMoed  a  ehaive  of  high  treason)  m 
tbe  refusing  to  admit  Uil,  and  the  conmuttitf 
to  close  custody,  were  ilUlbttnded,  and  woiH 
not  bear  the  inferences  deduced  ftom  tbeo. 
In  answer  to  the  first  be  instanced  the  sMate 
necessity  of  the  practice  in  caaea  of  mmM^ 
of  treason,  and  urged  the  frequency  or  it  i^ 
eomraon  cases  of  felonv,  whwe  '■^P'J*!* 
without  scruple,  search  the  persons  and  wt 
ings  of  highwaymen,  fodtpada,  S».  maoj  « 
whom  have  been  convictedand  snfRered,  incoa- 
scquenceofevidence  so  obtained;  witbootaa/ 
idea  prevaiTing  that  they  had  been  iHegau/ 
treated ;  he  wished  iher^fire  to  luuiw  on  «l^ 
principle  of  law  the  pnictioe  was  objected  % 
quoting  lord  Coke  in  support  ef  it— is  Wl 
to  the  second,  h«  declared  it  wss  iM  oe*c^ 
kmd  of  objection  that  ever  was  made  in  a  coan 
-«^e  €b«Dguig  tht  oiniB  aUegedttpm^^i"' 
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jury  in  behalf  of  the  defendant,  and  then  pro- 
ceeded to  examine  his  witnetises  as  follows :] 

For  thb  DfirENDAwr. 

Francis  Richardson^  esq.  sworn. 

Examined  by  Mr.  Solicitor  General. 

Are  vou  an  adjutant  in  the  guards  ? — Yes, 
to  the  first  battalion,  in  the  first  rejriment. 

Were  you,  in  the  month  of  October  last, 
•tationed  m  the  Tower  ?— I  was. 

tal  offence  to  a  misdemeanoor,  was  surely  a 
mark  rather  of  the  magistrate's  lenity  than  his 
rigour. — With  regard  to  the  refusing  bail,  it 
bad  not  been  proved  that  an v  bail  was  legallv 
tendered.  The  law  re  quired  in  all  bailable  of- 
fences, that  the  names  and  descriptions  of  the 
bail  should  be  made  known  to  the  magistrates ; 
it  had  not  been  pretended  that  a  hint  even  was 
offered,  who  the  persons  were  that  were  to  be 
die  bail ;  and  finally  in  regard  to  the  commit- 
ment to  Safe  and  close  custody,  he  knew  no 
other  legal  custody  ;  the  words  were  the  usual 
and  formal  words  of  warrants,  from  the  day 
that  warrants  were  first  translated  into  English ; 
they  were  a  literal  and  close  translation  of  the 
old  Latin  words  *  in  salvft  et  arct&  custodi^.' 

<^Mr.  Attorney  General  took  great  pains  to 
exculpate  Mr.  Richardsou  from  eensnre,  shew- 
ing that  he  would  have  been  guilty  of  the  most 
contemptible  and  infamous  conduct,  had  he 
^rne  toe  king^s  commission,  and  yet  concealed 
bis  knowledge  of  a  plan  to  insult  and  endanger 
bis  person,  (a  plan  whicb^  however  apparently 
absurd,  was  neverthbless  practicable  f)  and  ex- 
plaining; how  far  a  man  was  bound  by  any  tn- 
tbrmation  given  him  in  confidence,  asserting, 
that  when  the  information  went  beyond  a  cer- 
tain leg[al  point,  it  was  no  less  impudent  and 
daring  in  the  person  j^iving  it  to  expect  confi- 
dential secrecy,  than  it  was  unwarrantable  and 
dangerous  for  the  party  to  whom  it  was  im- 
]»arted  to  conceal  it.  l^on  this  ground  he  jus- 
tified Mr.  Richardson  ;  whom  he  described  as 
a  man  deserving  the  thanks  of  the  public,  for 
having  so  well  discharged  his  duty,  in  a  case 
of  a  very  nice  and  important  nature. 

"  In  observing  upon  the  evidence  be  animad- 
verted with  much  severity  on  Mr.  Reynolds, 
'who,  be  said,  had  behaved  to  lord  Ruchford 
with  great  impertinence,  and  had  very  elo- 
quently informed  the  Court  bow  rudely  be  had 
dealt  with  a  poor  secretary  of  state  and  a  poor 
atljutant  of  the  guards,  to  whom  be  had  offered 
bis  law  advice  gratis^  which  they  in  a  most  in- 
'  suiting  manner  had  neglected  to  follow. 

**  After  a  very  long  and  powerful  speech,  en- 
forcing the  fullness  of  his  client's  justification, 
and  urging  repeatedly  that  there  was  clearly 
DO  malice  in  what  lord  Rochford  had  done,  but 
that  the  whole  of  his  ctmduct  arose  from  the 
necessary  discharge  of  his  official  duty  ;  he 
concluded  with  expressing  his  hopes  that  the 
jury  would  confine  their  thoughts  to  the  mat- 
ters specifically  stated  and  laid  down,  and  not 
have  reconrse  to  their  imaginations ;  that  act- 


Please  to  look  at  that  paper.  Is  that  the  in- 
formation that  yon  made  upon  oath  before  my 
lord  Rochford? — Yes,  here  Is  my  hand- 
writing. 

You  were  sworn  to  it  ?— I  was  then.       • 
[It  is  read.] 

"  The   voluntary    Intormatiom   of    FaANcia 
Richardson,  Adjutant  to  the  first  batta- 
lion of  the  first  regiment  of  foot-guards, 
sworn  before  me,  one  of  his  Majesty's 
principal  Secretaries  of  Stale,  this  day^ 
the  «Oth  of  October,  1775 ;  who  says, 
'*  That  he  the  said  Francis  Richardson  did» 
on  Thursilay  the  19th  of  this  month,  on  or 
about  the  hour  of  12  o'clock  at  noon,  meet 
Stephen  Sayre,  esq. ;   banker  in  Oxford-road, 
at  the  Pensylvania  coffee-house,  in  Bircbin- 
lane,  when  he  told  the  sahl  informant  that  he 
intended  to  have  wrote  to  him,  and  that  he 
wished  to  have  ten  minutes'  conversation  with 
him;    whereupon    thev  both  went  up  stairs 
into  a  private  room  in  the  said  house,  and  after 
the  said  informant  had  shut  the  door,  at  the  de- 
sire of  the  said  Stephen  Sayroi  he  the  said 
Stephen  Sayre  said,  he  hoped,  as  thev  had  been 
long  friends  and  countrymen,,  that  tne  jnform- 
aut  would   not  betray  the  confidence  he  was 
going[  to  put  in  him ;  and  upon  the  intbrmant'a 
assuring  him  he  would  not,  the  ssid  Stephen 
Sayre  enquired  what  power  the  informant  had 
in  the  Tower? — Whether  he  could  keep  the 
gates  open  ? — Whether  he  could  not  fix  vihat 
number  of  ceutinels   he  thought,  proper?-— 
Whether  all  orders  did  not  go  through  him,  as 
adjutant? — Who  had  the  care  and  keys  of  the 
magazine  and  arsenal?- --What  situation  the 
men  were  in,  in  respect  to  ammunition  ?— If 
by  presents  or  promises,  the  informant  had  it 
in  his  power  to  make  the  soldiers  stand  neuter, 
in  case  there  should  be  occasion  ?— The  said 
Stephen  Sayre  then  said,  if  there  was  not  a 
change  in  government,  both  countries  would  be 
mined ;    and  that  there  was  a  scheme  laid  ia 
which  the  informant  might  be  instrumental  ia 
saving  this  country  and  America  from  ruin,  if 
he  had  but  resolution  and  good  will.    The  in- 
formant replied,  whenever  he  was  called  upon» 
he  hoped  he  should  not  prove  deficient  in 
either.    The  informant  then  desired  the   said 
Stephen  Sayre  to  explain  himself,  which  he 
did,  by  saying,  the  people  were  determined  to 
take  the  government  into  their  own  hands,  and 
the  time  was  near  at  hand  :  that  they  had  a  set 
of  fine  fellows,  who  were  only  waitmg  \^e  op- 
portunity :  and  that  as  to  teanng  to  pieces  lord 
Mansfield,  lord  North,  lord  Bute,  &c.  it  would 
be  of  no  material  consequence;    they  must 
strike  at  the  fountain-head:    to  which  the  in- 
formant made  answer.  You  don't  mean  the 
kiufl^ !  The  aboveroentioned  Stephen  Sayre  re- 

ing  thus  conformably  to  law,  justice  and  equity, 
he  doubted  not,  as  honest  ttad  conscientious 
men,  they  would  lay  their  bands  on  their  breasta 
and  give  a  verdict  for  the  defendant."  Morn» 
Cbron. 
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plied.  Yes :  that  the  king  wu  at  the  bottom  of 
all ;  for  he  believed  lord  North  was  heartilv 
.  sick  (»f  the  busioeai :  be  then  went  on,  and  said, 
The  detiigD  was,  to  seize  the  king  going  to  the 
11  (fuse  of  Lords  on  ibe  36th  instant,  and  to 
convey  his  majesty  to  the  Tower.  The  in- 
ibrm'BBt  then  asked,  whether  they  intended  to 
desiroy  the  king?  Tbe  abovesaid  Stephen 
Sayre  answered,  No,  but  to  send  biro  to  his 
German  domtnions ;  and  that  major  Labillier, 
or  a  major  of  a  name  like  that,  had  been  em- 
ployed, for  some  time  past,  to  distribute  money 
to  the  soldiers  of  tbe  foot  ^guards,  and  bad 
already  distributed  1,500/.  for  the  purpose  of 
alienating  their  affections  from  government, 
and  to  prepare  them  for  a  revolt:  and  that 
tbe  abovenamed  Stephen  Savre  said,  be  wish- 
ed the  informant  would  instil  into  the  first  bat- 
talion of  foot-guards  a  notion,  that,  if  a  change 
of  government  should  take  place,  their  pay 
ahould  be  raised,  in  proportion  to  the  deamess 
of  provisions ;  and  that  he  would  send  tbe  in- 
formant, in  a  day  or  two,  10  or  $0i.  for  tbe 
purpose  of  oMikiog  himself  popular  with  the 
•oldiers ;  and  that  if  tbe  informant  could  not 
Wing  them  over  to  fall  in  with  the  said  Stephen 
Sayre*s  scheme,  he  would  at  least  prevail  on 
them  to  stand  neuter :  that  the  informant  was 
to  be  in  the  way  on  tbe  morning,  of  the  26th  in- 
stant, 4ind  on  a  signal  given,  which  would  be 
communicated  to  him  in  doe  time,  that  tbe 
king  was  brought  to  tbe  Tower,  the  informant 
was  to  let  iiim  in,  and  tbe  populace  with  him, 
then  to  see  tbe  gates  abut,  and  to  pat  them  in 
possession  of  the  magazines  and  arsenahi,  and 
to  fix  trusty  oentinels  at  the  governor's  door, 
and  when  they  had  ^ot  tbe  king  in  their  pos- 
session, they  were  to  issue  proclamations  under 
tbe  king's  si^n  manual ;  to  call  a  new  council ; 
to  annul  the  authority  of  all  officers,  civil  and 
military,' of  which  the  said  Stephen  Sayre's 
frends  should  disapprove ;  that  the  lord  mayor 
'was  at  the  same  time  to  order  the  sheriffs  to 
raise  the^osse  oomilatus  to  keep  the  peace  near 
the  Tower ;  and  that  proper  constables  woulil 
likewise  be  onlered.  Tbe^  aforesaid  Stephen 
Sayre  en(|nired  particularly  into  tbe  aituation 
of  the  magazine  at  St.  James's  guard,  and  tbe 
state  of  that  in  Hyde  Park,  and  finally  con- 
cluded by  saying,  Tbe  attempt  would  entirely 
depend  on  their  opinion  of  the  temper  of  the 
people  of  that  day.      Francis  Richardson." 

*'  Sworn  to,  and  signed  by  me,*  tbe  day  and 
year  above  written.  Rochpord." 

Did  any  body  go  with  you  to  lord  Rochford, 
or  did  you  go  by  yourself? — I  went  with  gene- 
ral Craig. 

Had  you  communicated  ta  general  Craig 
any  thing  of  this  matter  ? — Yes,  tbe  greater 
part  of  it :  general  Craig  declined  being  privy 
to  the  name  of  the  person  of  whom  1  received 
this. 


*  This  appears  to  afford  another  instance  of 
lord  Rochtbrd's  official  incorrectness  of  lao« 
guage. 


Did  he  desire  you  to  go  to  lord  Rochford?— 
Yes :  be  desired  me  to  go  along  with  bim. 

General  Craig  is  y our  commamliDg  officer? 
— My  immediate  commanding  officer. 

Cross-examined  by  Mr.  Serjeant  Adair, 

How  long  have  you  been  acquainted  witli 
Mr.  Sayre  ? — Between  six  and  seven  yesrs. 

There  has  been  a  considerable  deg^ree  of 
freedom  between  youF — In  tbe  commoD  ac- 
ceptation of  the  word  there  was  tbe  appearance 
of  intimacy  ;  we  never  visited  at  our  respec- 
tive houses ;  there  was  an  appearance  of  faoii- 
liarity,  confidence  and  freedom. 

Have  you  never  visited  Mr.  Sayre  daring 
that  time?—!  never  visited  bim  at  hishoose 
that  I  recollect:  I  remember  about  six  years 
ago  that  I  met  him  at  the  house  of  a  Mr.  De 
Burgh's,  but  never  riaited  bim  at  bis  own 
house,  as  I  know. 

Was  there  day  correspondence  kept  ap  by 
letter  or  otherwiae  between  you  and  tfr.  Sayre 
during  that  time  f — Not  that  I  recollect 

You  mean  then  to  say  you  were  intimate 
with  Mr.  Sayre  during  these  six  or  seven  years, 
because  you  have  met  with  him  in  tbe  street  and 
conversed  with  bim,  and  once  met  with  bim  at  a 
Mr,  De  Burgh's  ?— W.e  met  as  coontrymea;  1 
was  always  very  happy  to  see  Mr.  Sayre.  aod 
heme. 

Mr.  Serj.  Davy.  What  countrymen  are  ye 
— We  tvere  both  born  in  America. 

Mr,  Serj.  Adatr.  Then  you  conceive  tbe 
common  acceptation  of  tbe  word  '  intimate'  ii 
applied  to  people  Who  for  six  or  seveo  years 
together  never  visit  each  other  or  keep  op  any 
correspondence,  but  who  speaks  wbeo  tbey 
meet  in  the  street? — We  were  not  iotimate. 
I  must  appeal  to  your  lordship  whether  gen- 
tlemen are  to  nse  such  treatment  as  tbia ! 

L.  C.  J.  De  Grey,  Upon  being  asked,  be 
explains  what  his  idea  is,  there  is  no  imputa- 
tion  lies  upon  the  witness;  according  to  tbe 
common  idea  of  words  I  should  have  tboogbt 
the^  did  not  import  an  intimacy,  but  be  ex- 
plains what  he  means. 

However,  tbst  was  the  aUte  of  your  ac- 
quaintance and  intimacy  with  Mr.  Sayre  tbat 
you  have  given  an  account  of? — Yes. 

Do  you  apprehend  it  likely  that  a  person  tf 
acquainted  and  with  such  a  degree  of  inti- 
macy, whatever  it  was  that  you  would  ^ 
scrit>e,  would  place  a  confidence  in  you  in  tbe 
manner  you  have  mentioned.^ — ^It  is  lik«yt 
for  two  reasons:  ki;the  first  place  I  ha»e  al- 
ways expressed  an  approbation  of  the  Amcn- 
cans  and  their  cause ;  I  hope,  Sb",  you  ap- 
prove of  that :  the  other  is,  that  no  other  officer 
in  the  Tower  could  have  served  him  in  th8l 
manner  but  myself. 

Then  you  were  a  likely  person  to  bafe 
served  him  in  that  manner,  youcoocdw?- 
Apparently  1  was. 

What  time  of  day  did  this  conveisation  pa* 
at  the  coffee-house  r-^-At  twelve  o'clock.    . 

Did  you  meet  accidenUlly  or  by  apyoiff' 
ment  r-<-Accidentally. 
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^bo  began  the  coDFemtioo  ?— Mr,  Sajrre. 

In  the  ooifee-hoase  ? — ^Yes,  be  was  writiog 
Ik  letter  when  I  came  up  to  him. 

Were  any  persons  present  or  within  hearing 
when  Mr.  Sayre  began  that  conversation  P— I 
don't  recollect  any  boily  in  particular. 

Did  yon  continue  to  con?erae  any  time  in 
the  coffee-bouse?— Mr.  Sayre  was  writing  a 
letter ;  as  soon  as  he  had  finished  it  he  said  he 
intended  to  have  wrote  to  me,  and  wanted  to 
speak  to  me, 

At  whose  instance  was  it  that  yoq  withdrew 
into  another  room  ?~Mr.  Sayre's  request. 

I  think  you  say  he  locked  the  door  upon  the 
occasion  ? — Locked  or  shut  the  door. 

In  the  conversation  with  Mr.  Sayre  yon  have 
mentioned  that  a  rnajor  Labellier,  or  some  per- 
son of  a  name  like  that,  Mr.  Sayre  told  you 
had  distributed  a  sum  of  money  among  the 
guards.    Did  that  pass  P^Yes. 

Did  yon  know  any  thing  of  that  person  that 
was  named  ?— 1  never  heard  of  such  a  name 
l>efore. 

Did  yon,  in  consequence  of  the  conversation 
that  had  passed  between  you  and  Mr.  Sayre  at 
any  time  before  yoor  information  at  lord  Koch- 
ford's,  make  any  enquiry  concerning  that  per- 
son .^—1  did  not. 

Did  you  make  any  enquiry  among  the  sol- 
diers of  the  guards  whether  any  such  thing 
bad  passed  as  was  supposed  to  have  passed  in 
that  conversation  ? — No,  I  went  immediately 
to  see  the  general. 

This  passed  on  the  20th  of  October?— I  be- 
lieve on  the  19th. 

When  did  ydii  give  the  information  to  lord 
Rochford? — 1  went  immediately  to  look  for 
the  genera] ;  I  believe  it  might  be  about  three 
o'clock  that  day. 

Did  you  go  to  lord  Rochford  the  same  day  ? 
—The  same  day. 

I  think  the  information  is  not  dated  on  that . 
day :  was  the  information  given  that  day  or 
the  day  followiog  ?— The  day  following. 

At  what  time,  as  near  as  you  can  recollect  ? 
— I  believe  about  ten  or  eleven  in  the  fore- 
noon. 

You  irere  at  that  time  upon  duty  at  the 
Tower?— Not  while  I  was  at  lord  Rochford's. 

But  it  was  your  station  ? — Yes. 

Did  you  at  any  time  between  the  conversa- 
tion witb  Mr.  Sayre,  and  the  time  of  your  in- 
formation given  to  lord  Rochford,  return  to 
your  duty  at  the  Tower?— Yes,  1.  lay  m  the 
Tower  that  night. 

Yon  are,  1  think,  an  officer  in  the  first  regi- 
ment of  guards?— Yes. 

It  was  that  regiment,  I  think,  which  was 
mentioned  in  the  conversation  between  you 
and  Mr.  Sayre?— ^He  spoke  of  all  in  general : 
he  spoke  of  the  first  regiment  then  ;  of  that 
which  was  immediately  under  my  care  as  ad- 
jutants 

Money,  he  said,  had  been  distributed  among 
the  soldiers  of  the  foot-f^uards  ?— There  are 
seven  battalions ;  I  am  adjutant  to  the  first  bat- 
talion of  the  first  regiment. 


Did  yon  make  any  enquiry. into  Ihat  matter? 
— ^No ;  because  1  was  desired  by  my'  lord 
Rochford  not  to  make  any  enquiry  about  the 
matter,  for  fear  of  discovering  the  matter :  I 
suupose  you  mean  to  confine  me  to  that  parti* 
cular  day,  I  was  desired  to  mention  it  to  no 
person  whatever. 

L.  C.  J.  De  Grey.  Fifteen  hundred  pounds 
is  not  said  to  be  given  to  the  first  battalion  in 
the  Tower ;  but  among  the  foot-guards  ?-— 
Yes, 

When  this  particular  was  mentioned  to  yoa 
of  money  being  actually  distributed  among  the 
guards,  you  did  not  think  it  necessary,  before 
you  gave  an  information  upon  that  subject,  to 
ouke  any  enquiry  at  all  into  the  truth  of  that 
fact  ? — No,  because  I  thought  it  would  come 
out  of  course. 

Nor  is  the  person  mentioned  in  that  infor- 
mation ? — No,  I  thought  it  not  necessary. 

In  fact  you  did  not  doit?— No. 

Did  Mr.  Sayre  send  you  the  10  or  30/.  yon 
spoke  of?— No,  he  nromised  to  meet  me:  I 
staid  till  three  o'clock  at  my  own  apartments: 
that  was  the  Saturday,  I  believe,  followiug ; 
but  be  did. not  come:  that  money  was  to  be 
distributed  among,  particular  persons,  the  Ser- 
jeants of  the  guards :  I  was  ^oing  to  look  for 
Blr.  Sayre;  1  met  Mr.  Sayre  in  a  coach  with 
Mr.  Reynolds. 

L.  C.  J.  De  Grey.  Before  he  went  to  the 
Tower?— Yes. 

Did  you  stop  the  coach?— I  did. 

Did  you  desire  to  speak  to  Mr.  Sayre  ? — I 
did. 

For  what  purpose  ?— To  get  the  money  :  I 
thought  it  my  duty  to  get  the  money  :  I  was 
desired  to  see  Mr.  fiiayre  upon  the  subject ;  to 
encourage  him  in  the  attempt ;  to  get  out  what 
I  could  from  him :  I  looked  npon  it  to  be  my 
duty ;  and  I  would  do  it  again :  immediately 
upon  coming  to  the  coach,  Mr.  Sayre  offered 
to  stop ;  and  he  said  he  was  going  to — • 

L.  C.  J.  De  Grey.  Before  this,*  had  yoo 
settled  any  matters  with  Mr.  Sayre  about  re- 
ceivi  the  money  ? — At  first  he  said  he  would 
come  ..  ith  it  to  me :  afterwards  he  said  it  might 
create  some  suspicion,  and  he  would  send  it  by 
some  trusty  person  in  a  letter. 

Then  there  was  no  appointment  of  a  meeting 
for  that  purpose  ?— No. 

Did  Mr.  Sayre  express  a  readiness  of  speak- 
ing to  you  then  ? — He  offered  to  stop  the  coach 
and  take  me  in. 

Did  he  ask  you  to  come  into  the  coach  ? — I 
cannot  recollect ;  but  1  believe  be  did  :  some^ 
body  asked  me  to  cone  in ;  T  said  I  would 
walK :  it  was  just  by  the  court  Mr.  Reynolds 
lived  in  ;  Salisbury- court,  I  believe  it  is ;  and 
Mr.  Sayre  said  he  was  going  to  stop  in  that 
court.  I  followed  the  coach  tor  the  purpose  of 
speaking  to  him. 

Did  you  go  to  Mr.  Reynolds's  house? — 
Yes,  Mr.  Reynolds  was  there ;  and  a  little 
man  in  black  got  out  of  the  coach :  they  led 
roe  into  a  little  room  on  the  left  hand. 

Did  any  thing  particofar  pass  then  ?— Yes^ 
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I  spoke  as  I  had  been  desired:  1  told  Mr.  Say  re 
I  bad  considered  the  matter  very  attentively, 
and  i  thought  it  was  feasible. 

Who  was  present  there? — ^Nobody  hot  Mr. 
Say  re  and  I. 

At  whose  desire  did  yon  withdraw  into  a  pri- 
vate room? — Mr.  Reynolds's:  they  opened 
the  door ;  Mr.  Sayre  went  into  the  room,  and  f 
followed  him  :  there  was  a  servadt-maid  clean- 
ing the  hearth :  she  went  out  and  left  us  to- 
gether. 

Without  any  desire  expressed  by  yoa  to  have 
any  private  conversation  r — ^Yes. 

How  long  did  vou  coniLnue  with  Mr.  Sayre 
at  that  time  ? — I  believe  a  quarter  of  an  hour. 

Did  he  give  you  any  money  then?— He 
polled  out  his  purse,  and  said  he  had  but  half  a 
guinea  and  a  key ;  but,  said  he,  I  will  meet 
you  at  the  New  England  coffee-  bouse  at  one 
o'clock,  and  win  give  it  you  then ;  you  will 
give  me  your  note  of  hand,  and  it  will  look  like 
money :— but  there  was  one  thing  that  1  bad 
for8;ot. — When  we  were  in  the  room,  Mr. 
Sayre  asked  me  whom  I  bad  seen  after  I  part- 
ed from  him?  I  said,  general  Craig:  be 
looked  me  steadily  in  the  countenance,  and 
said.  Did  you  see  nobody  else  ?  I  said.  No. 

Did  Mr.  Sayre  meet  you  pursuant  to  that 
appointment  ? — He  did  not. 

Did  any  thing  farther  pass  between  you  and 
Mr.  Sayre  ? — I  do  not  recollect  any  thing ;  I 
vent  there  at  one,  and  I  waited  there  till  near 
three :  i  met  a  gentleman  who  was  very  near 
the  place,  that  f  mentioned  the  circumstance 
to  before  I  informed  general  Craig,  captain 
Nuerent.* 

Did  it  never  occur  to  you,  or  was  it  never 
suggested  by  any  body,  that  it  would  be  proper 
for  you  to  enquire  into  the  truth  of  that  fact 
witli  respect  to  the  money  that  was  said  to  be 
distributed  among  the  guards? — 1  never  thought 
it  necessary,  I  thought  this  affair  was  not  con- 
fined to  Mr.  Sayre :  Mr.  Sayre  mentioned  some 
great  persons  as  parties  concerned  in  it:  I 
could  not  suppose  1,500/.  could  be  distributed 
and  it  not  be  known. 

Though  you  were  not  very  intimate  with 
Mr.  Sayre,  you  knew  him  for  six  or  seven 
years ;  did  ^'ou  ever  meet  with  any  thin^  in , 
your  acquamtance  with  him  during  that  time 
that  led  you  to  conceive  that  he  was  out  of  his 
senses  ?— No,  I  thought  him  a  man  of  mode- 
rate parts. 

As  other  men  are  ? — Yes. 

General  Craig  sworn. 
Examined  by  Mr.  Serj.  Davy. 
I  believe  you  belong  to  the  first  battalion  of 
the  first  regiment  of  foot  guards  ?— I  have  the 
honour  to  Im  lieulenant-colonel  of  the  first  re- 
giment. 

^  *  1  believe  that  shortly  afler  this  transac- 
tion, captain  Nugent  was  dismissed  from  the^ 
guards ;  and  that  in  the  year  1782,  during  the' 
administration  of  lord  Shelburne,  he  was  created 
a  baronet  of  Ireland. 


[I30B 
•Yes,  tliere 


Mr.  Richardson  is  adjutant?- 
are  three. 

You  are  of  course  his  superior  officer  ?— 
Yes. 

Do  you  remember  bis  ccNDiog  to  yoo  asd 
informmg  you  of  any  conversation  he  bail  \ai 
with  Mr. Sayre?— Yes. 

Of  what  nature  was  that  oonversatioi  ?— He 
came  to  me  in  the  orderly-room  of  the  first 
regiment  of  foot  guards.  1  was  busy  there, 
but  he' was  vefy  importunate  to  speak  to  me} 
saying,  be  bad  something  of  very  great  cwst- 
quence  that  he  must  immediately  commuDicate 
to  me.  I  went  with  him  out  of  the  orderlj- 
room  into  a  little  back  court  that  is  there,  that 
we  might  be  alone :  when  I  came  Ibere,  be 
said  he  had  had  a  very  extraordinary  cooversa- 
tion  held  with  him  that  morning,  of  matters  of 
the  greatest  consequence  to  the  nation;  tbit 
there  had  been  money  distributed  amoDt;  the 
soldiers  of  the  guards,  to  the  amount,  I  ibiok 
he  said,  of  1,509?.  in  order  to  suborn  thero  from 
their  duty  and  allegiance :  that  there  wre  io' 
tentions  of  seizing  the  Ring*is  person  as  be 
went  to  the  House  of  Lords  on  the  opening  tbe 
session  of  parliament,  with  many  other  partico- 
lars;  but  this  was  the  chief  of  it.  He  aaiii^- 
ther,  that  there  was  no  particular  design  against 
his  Majesty's  life,  but  that  he  was  to  be  coo- 
ducted,  some  time  after  being  seized  and  carried 
to  tbe  Tower,  to  his  German  dominions ;  witk 
many  other  particulars,  as  I  said  betore.  iU 
this,  you  may  imagine,  struck  and  astooisbej 
me.  I  repeatedly  questioned  Mr.  Ricbanisoo 
as  to  the  certainty  of  these  facts ;  be  perwsieJ 
in  them :  1  then  asked  him  whether  he  bad 
communicated  this  conversation  that  be  bad 
told  me  of,  tha)  he  had  just  had  in  tbe  city,  t» 
any  one  else :  he  told  me  he  had,  to  captaia 
Nugent.  Captain  Nugent  was  then  on  the 
Tilt-yard  guard ;  he  said,  that  while  he  vai 
waiting  for  me,  which  bad  been  about  so  hour, 
or  half  an  hour,  or  something  of  that  sort,  be 
had  met  with  captain  Nugent,  and,  upon  tell- 
ing him  part  of  that  conversation  whicii  be  bad 
held  in  the  city,  >  he  immediately  exclaimed, 

*  May  be  they  had  a  mind  to  tamper  with  loet 

*  too ;'  or  words  to  that  purport. 

*  L.  C.  J.  Dc  Grey.  We  caonot  receire  ge- 
neral Craig's  account  of  what  captaio  Nugn* 
said,  or  of  what  adjutant  Richardson  said  cap- 
tain Nugent  said. 

Did  Mr.  Richardson  tell  you  where  if  w» 
that  he  had  seen  Mr.  Savre,  and  held  this  ex- 
traordinary conversation  r---He  told  roe  it  ww 
in  the  city  ;  I  do  not  remember  that  be  met- 
tinned  the  place.  1  desired  not  to  know  tbe 
name :  he  came  to  me  officially  as  bis  com- 
manding officer :  I  desired  him  not  to  tell  »« 
the  name,  wishing  not  to  know  particulars. 

What  advice  did  you  give  him  upon  tbe 
whole,  or  did  you  tak^  him  any  where?—' 
thought  it  then  my  duty,  as  it  was  a  roaUer  ©f 
such  importance,  and  be  was  so  confideDt  ana 
determined  in  the  facts  he  had  related  to  of. 
to  carry  him  before  the  secretary  of  **■**»' 
consequence  of  which  I  did  carry  him  to  wj 
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lord  Rochforirt  office :  he  was  admitted  to  my 
lord  Rochford'e  preeenee ;  J  then  quitted  the 
room,  and  was  not  present  at  bis  ezamioatioo.. 

Croas-ezamiued  by  Mr.  AUeyne, 

Were  you  at  lord  Rochford^s  when  Mr. 
Say  re  was  committed  f — I  might.be  in  the 
outer  office,  bat  I  knew  nothing  of  it 

Do  you  know  the  time  when  Mr.  8ayre 
withdrew  f— I  cannot  speak  positive  when  it 
was. 

Mr.  Wallace,  Mr.  Reynolds  informs  your 
lordship,  that  he  came  into  the  room  when  Mr. 
Sayre  was  at  lord  Rocbtbrd's  office,  and  told 
Mr.  Sayre  that  if  he  answered  any  questions, 
«r  signed  any  paper,  he  would  instantly  leave 
(he  room.  1  wish  to  shew  your  lordship  what 
Mr.  Say  re's  examination*  was,  before  ne  was 
stopped  by  Mr.  Reynolds. 

[The  Lzamination  produced.] 

Charkt  BrUtMcki  sworn: 

You  belong  to  the  secretary  of  state's  office  f 
—Yes. 

Is  that  your  hand-writing?— Yes;  it  is 
what  Mr.  8ayre  said  before  lord  Rochford :  this 
is  the  true  purport  of  what  he  said :  lord  Roch- 
ford put  every  question  before  I  wrote  it  down, 
to  see  if  it  was  proper,  and  underalood.  The 
qtiestions  were  put,  and  bis  answers ;  and  be- 
fore I  wrote  them  down,  Mr.  Sayre  admitted, 
I  believe,  that  they  were  the  sense  of  his 
.answers. 

[The  Examination  read.] 

V  The  fixAMiNiTioM  of  Stkpben  Satbe,  esq. 
taken  before  me,  William  Henry,  Earl  of 
Rochford,  this  33d  day  of  October,  1775. 

*<  This  exaroinant  saith,  That,  so  far  as  re- 
lates to  the  seeing  Mr.  Richardson  at  the  Pen- 
sylvania  coffee-bouse,  upon  the  19th  instant, 
as  he  believes,  is  very  true :  and  that  they  went 
Op  stairs,  is  also  true ;  their  conversation  turned 
chiefly  upon  the  contest  now  depending  in 
America:  the  conversation  began  by  Mr, 
Richardson's  apolog;itioff  for  being  an  officer 
in  the  guards,  mstead  of  being  now  in  the  ser- 
vice of  America.  What  made  this  apology  the 
more  necessary,  he  having  met  him  in  the 
streets  some  months  before,  when  he  declared 
to  him,  if  he  did  not  succeed  in  coming  into 
the  guards  again,  he  meant  to  proceed  instantly 
to  America,  and  to  go  into  the  service  of  that 
country :  that  he  does  not  choose  to  trust  his 
memory  with  Mr.  Reynolds  bemg  present  at 
this  conversation ;  but  that  there  was  a  person 
present ;  Mr.  Richardson  proceeded  in  saying. 
That  he  should  be  better  qualified  for  that  ser- 
vice, having  jost  been  appointed  an  adjutant  in 
the  guards.  The  conversation  then  took  a  turn 
upon  the  mischiefs  which  must  arise,  in  conse- 
quence of  the  contest  now  with  America :  that 
he,.theexamiuant,  acknowledges  that  he  de- 
clared to  him,  that  he  thought  nothing  wonid 
save  both  countries  but  a  total  change  of  both 
\  and  mewuren :  Uwt  b«  wfa  uraid  there 


was  not  spirit  enough  left  in  thte  country  to 
bring  such  a  measure  about ;  but  that,  as  X9 
any  nlan  or  intention  of  seising  the  king's  per- 
son, he  is  totally  and  entirely  ignor^t  thereof. 
<•  Taken  belore  me,  the  day  and  year  above 
written,  Rochford." 

Cros»«xamined  by  Mr.  AU^fne, 

You  were  in  company  with  my  lord  Roch- 
ford and  Mr.  Sayre,  all  the  while  they  were 
together,  were  you  notf — During  the  time 
the  examination  was  taken  down  by  me  ia 
writing. 

Were  ]foa  there  when  Mr.  Reynolds  came  f - 
•—I  was  in  the  room  when  Mr.  Reynolds  in- 
tmded  himself  into  that  room. 

How  long  after  did  you  continue  there  f — Till 
the  examination  was  closed. 

Were  you  in  the  room  when  Mr.  Sayre  and 
Mr.  Reynolds  were  directed  to  withdraw  into, 
another  room  ? — ^They  went  into  another  room  ; 
but  1  cannot  t^ke  upon  me  to  say  they  were  di- 
rected :  I  was  in  the  room  before  tlie  examina- 
tion was  taken,  and  I  remained  till  my  lord 
Rochford  signed  it 

Then  you  were  in  the  room,  in  plain  Englisu, 
when  Mr.  Sayre  and  Mr.  Reynolds  withdrew  P 
-Yes. 

How  long  after  that  witbdrawment  was  it 
before  the  warrant  for  the  commitment  was 
signed  f— It  might  be  half  an  hour,  or  more,  or 
lesa  ;  I  cannot  take  upon  me  to  say. 

What  was  done  afler  Mr.  Sayre  and  Mr. 
Reynolds  withdrew ;  did  not  lord  Rochford 
immediately  give  orders  for  having  the  warrant 
made  out  for  committing  him  f — I  heard  orders 
given  for  to  make  out  the  warrant. 

Immediately,  or  within  -a  few  minutes  ? — I 
understood  that  orders  were  given :  1  am  not 
the  clerk  that  made  out  the  warrant. 

You  heatd  Mr.  Revnolds  talk  something 
about  bail,  did  not  you  ?— I  cannot  charge  my 
memory,  I  wish  t  could,  to  that  matter. 

It  is  unfortunate  that  your  memory  can  re- 
collect all  on  one  side  and  nothing  on  the  other ! 
— 1  shall  give  answers  to  every  question  in  my 
power,  but  I  will  not  speak  .to  imy  thing  I  cfo 
not  know.  ^ 

Did  you  bear  any  thing  of  bail  being  offered  f 
— I  cannot  say  that  1  did  ;  and,  to  the  best  of 
my  knowledge  and  belief,  there  was  not  any 
thmg  said  about  bail,  that  my  lord  Rochford 
said,  in  my  hearing. 

I  did  not  ask  yoa  what  brd  Rochford  said. 
•^Or  any  body  ebe*. 

L.  C.  J.  Dt  Grey.  Was  sir  John  Fielding 
there  at  that  time  P — He  was* 

Mr.  8erj.  Daijy.  My  ltfrd»  it  is  admitted, 
that  matter  is  pleaded,  that  there  is  such  an 
Habeas  Corpus  and  Recognizance. 

Mr.  Seg.  Adair,  That  Recognizance  was  af- 
terwards discharged  for  want  of  prosecution.. 

The  evidence  for  the  defendant  beine  closed, 
Mr.  Scajeant  GljTun  made  a  replv  in  behalf  of 
the  plaintiff;  after  which  his  lordship  summed 
op  the  eridence  to  the  jury,  who  withdreTf  for 
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about  an  hour,  when  they  returned  ioto  court 
with  averdictfor  the  plaiotiff,*  with  1,000/.  da- 

*  ^«  Tlie  Recorder  replied  to  what  had  been 
urged  by  the  Attorney  General,  and  with  great 
spirit  iusiated  upon  the  bard  treatment  his  client 
had  met  with,  and  the  right  he  bad  to  expect 
large  damages.  Allowing  even  that  a  secretary 
of  slate  was  warranted  to  act  as  a  justice  of  the 
peace,  he  denied  that  lord  Rochford  bad  acted 
with  that  impartiality,  that  regard  for  the  liber- 
ty of  the  subject,  that  view  to  an  equal  distribo- 
tion  of  justice,  which  an  ordinary  justice  was 
bound  to  observe.  The  mode  of  appre- 
hending Mr.  Sayre,  the  issuing  a  warrant  to 
seize  his  papers,  added  lo  the  illegality  of 
commitiug  him  to  close  custody  for  a  misde- 
meanour only,  afier  hufficient  bail  had  been 
offered,  were  mcontestible  proofs  of  his  position. 
It  was  evideut,  he  said,  that  lord  Rochford 
■ever  credited  the  absurd  information :  if  he  did, ' 
why  did  he  alter  the  offence  alleged  by  com- 
mitting only  for  treasonable  practices?  And 
wby  bad  not  the  prosecution  been  pursued  ?  It 
was  most  clear  trom  the  dropping  all  further 
proceedings,  that  lord  Rochford  did  not  now 
oeliere,  and  he  appealed  to  the  court  if  there 
was  one  man  present  who  crave  the  information 
the  least  credit.  An  ordinary  justice,  in  auch  a 
case,  would  at  least  have  examined  into  the 
foundation  of  the  chaise,  ere  he  proceeded  to 
inforce  the  rigour  of  the  law.  He  would  not, 
on  the  single  evidence  of  a  most  improbable 
story,  have  gone  so  far  as  to  commit  to  close 
custody.  He  would  have  endeavoured  to*  pro- 
cure some  iuformation,  especially  where  it 
could  so  very  easily  have  been  come  at  as  in 
the  present  case.  Had  his  lordship  sent  to  the 
lord  mayor  he  would  have  thrown  some  light 
on  the  matter  ;  so  might  the  soldiery  :  but  as 
an  inoontestible  proof  of  the  falsehood  of  the 
charge,  even  now  at  this  distance  of  time,  the 
information  was  altogether  unsupported.  It 
had  been  urffed  by  the  Attorney  General  that 
Mr.  Sayre  bad  been  treated  with  all  possible 
politeness :  it  was  not  to  be  supposed  thai  lord 
Kochford  would  treat  any  man  unpolitely,  but 
it  was  extreoDcly  evident  that  Mr.  Sayre  had 
been  treated  with  the  full  exertion  of  official 
rigour  from  the  beginning  to  tlie  end  of  the 
business.  The  issuing  general  warrauts  to 
■eixe  papers  had  been  more  than  once  debated 
and  settled :  it  had  been  argued  in  the  case  of 
Arthur  Beardmore,  and  in  the  case  of  Mr. 
Wilkes.  The  Recorder  professed  himself  against 
all  seizures  of  papers,  and  he  was  persuaded 
that  Mr.  Reynolds  had  acted  with  great  pro- 
priety at  lord  Rochford's,  however  harshly 
other  men  might  treat  bis  behaviour.  He  had 
given  lord  Rochford  very  proper  advice:  the 
crown  lawyers  were  the  persons  who  were  best 
able  to  have  directed  his  lordship  in  his*pro- 
ceedings :  they  had  doubtless  since  been  con- 
sulted, and  had  very  wisely  advised  the  minis- 
try to  drop  the  affair.  The  Recorder  spoke  for 
a  considerable  time,  and  with  great  warmth  in- 
forced  hiiidieiit'i^ase. 


mages,  subject  to  the  opinion  of  the  Court  of 
Common  Pleas  upon  the  following  QoeitioM: 

*<  The  Chief  Justice  prefaced  bis  recapituUtioo 
of  the  evidence  with  observing  that  the  present 
was  a  cause  of  the  utmoat  importance,  u  it  in- 
volved   in  it  those  two  very  material  poiali, 
the  safety  of  government,  and  the  safety  nnd 
security  of  the  subject.    The  person  uf  ibe 
king,  he  remarked,  was  so  intimately  oonoecloi 
with  the  interest  af  the  people,  that  the  lav 
regarded  it  with  an  eye  of  jealousy,  and  had 
made  it  high  treason  only  to  imagtoe  his  denth 
or  dethronement.      He   then    comiueoced  a 
learned  inquiry  into  the  doctrine  of  ueasnos, 
shewing  what  constituted  high  treason,  overt- 
acts  of  high  treason,  and  misprision  of  treason; 
strengthening  bis  own  arguments  with  quoU- 
tions  from  judge  Foster  and  the  ablest  laV" 
writers  on  the  subject ;  and  after  declaring  bow 
the  law  stood  in  these  respects,  compared  it 
with  the  fact  in  issue,  explaining  to  the  jury 
how  far  it  applied  to  the  cake  before  them.  The 
charge  made  against  Mr.  Sayre  by  Hr.  Rich- 
ardson, sir  WiUiam  observed,  if  true,  waoied 
only  one  circumstance  to  corroborate  it  and 
make  it  high  treason.    If  any  one  of  the  mat- 
ters referred  (to  in  the  alleged  conversation  bid 
been  proved  by  a  second  witness,  the  attorpe/ 
general  might  have  prosecuted  to  convictioo: 
as  the  cas^  stood,  therefore,  it  remained  for  the 
jury  to  consider,  whether  tbe  oondoct  of  M 
Rochford  had  been  that  incumbent  on  a  magis' 
trate  on  such  an  occasion.    He  did  not  bimMif 
see  the  necessity  of  a  secretary  of  state's  io' 
quiring  with  scrupulous  nicety  into  tbe  tndi 
of  a  charge  of  high  treason,  before  be  proceeded 
to  secure  tbe  suspected  traitor.  Suspidoo  wai 
a  sufficient  cover  for  a  magistrate's  actinia  in 
cases  of  felony :  in  cases  of  treason,  therefore, 
be  conceived  the  same  rule  would  hold.  With 
regard  to  the  improbability  of  the  charge,  it 
ought  to  be  remembered  how  exceedingly  I'D' 
nrooable  and  apparently  absurd  all  attempts  to 
kill  or  dethrone  princes'  or  alter  goverameoa 
ever  had  been.     In  the  case  of  Henry  tl'^.^'J 
of  France,  the  people  universally  discredited 
the  report  of  an  attempt  to  murder  their  oto- 
narcb ;  the  consequence  was,  they  lost  U)Of 
king  by    it,    he  being    killed  in  the  public 
streets  of  the  city  of  Paris  at  nonndsy,  sor- 
rounded   by    his    retinue  and   court.     Hov 
improbable  also  were  the  attempts  reported 
to  have  been   designed  on  William  tbe  3a 
and  Charles  the  3ad  of  England  !    It  fieeroed» 
therefore,  to  be  a  main  point  for  the  jury's  ooo* 
sideration,  whether  lord  Rochford  had  arteJ  *< 
a  magistrate  ought  to  do  in  such  a  case  as  tbit 
before  them,  and  alao  whether  Mr.  Reynolds  i 
declaration  at  lord  Rochford's  amounted  to  a 
legal  tender  of  bail.     After  ioaUociog  the  ms- 
terial  parts  of  the  evidence,  %ir  William  M)  "J^. 
whole  10  the  consideration  of  the  jury,  who  bait 
an  hour  after  three  went  out  of  court  and  smU 
aboMt  two  hours ;  on  their  return  they  found  * 
verdict  for  the  plaintiff  with  1,0Q0A  dafflsg^ 
Mom.  CbroD. 
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.  1.  Wbetlier  the  ofier  uid  refosAl  of  bail  was 
«4niiiiible  e?idetM»  owier  the  iMues  joined 
upon  tbe  special  pleat  ?  And  if  admiwible, 

S.  Wbetber  ibe  etidenoe  giten  was  a  suffi« 
cieat  proof  of  an  offer  and  refusal  of  bail,  lo 
make  Ihe  sobseqaent  imprisonanent  illegal  ? 


Tbe  fblfowing  is  Sfr.  Justice  Blackstone's 
Report  of  ibe  proceedings  in  C.  B. : 
Mich.  Term,  18  G.  3. 

In  trespass  and  false  iinprisonnient«  tbe 
plaintiff  declared, 

1st.  Oa  a  breach  and  entry  of  his  house 
en  tbe  S3d  of  October,  1775,  and  making  a  die* 
turbance  there  for  twelre  hours,  breaking  open 
hi$  cabinets  and  escritoires,  and  taking  awa^ 
bis^^oods  and  papers,  and  for  an  assault  on  his 
person,  and  imprisoning  him  ten  days,  without 
any  lawful  or  reasonable  cause.  2nd.  On  a  ge- 
neral count  for  an  assault  and  false  imprison- 
ment ;  and  laid  his  damages  at  30,000/. 

The  defendant  pleaded,  ist.  Not  Guilty,  on 
which  issue  was  joined. 

dnd.  He  justified,  as  to  entering  the  honse 
and  taking  the  goods,  and  impnsoning  the 
plaintiff  for  part  of  the  time  laid  in  the  first 
count,  as  being  a  priry  counsellor  and  secretary 
of  state,  and  ha?ing  received  an  information 
upon  oatb,  on  the  SOth  October,  1775,  from 
one  captain  Francis  Richardson,  who  on  the 
lOib  was  an  adjutant  in  the  guards,  then  on 
duty  in  the  Tower  of  London,  and  who  deposed, 
as  stated  at  length  in  the  plea,  but  substan- 
tially, <'  That  the  plaintiff  had  tampered  with 
him  to  betray  his  trust  as  an  officer  on  guard  at 
the  Tower,  and  to  intluence  the  minds  of  the 
soldiery,  by  a  promise  of  double  pay,  to  assist 
in  a  revolt  and  change  of  government,  which 
he  declared  the  people  were  determined  to  take 
into  their  own  hands ;  and  that  there  was  a  de- 
mgn  to  seize  the  king  when  going  to  the  House 
of  Lords  on  the  S6tli  of  October,  and  convey 
him  to  the  Tower,  and  from  thence  send  him 
to  his  German  dominions,  and  that  1,500/.  had 
been  already  distributed  among  the  guards,  to 
alienate  their  affections.  He  also  promised  to 
send  tbe  informant  money,  to  make  himself 
popular  among  the  soldiers ;  and  desired  when 
the  king  was  seized  he  would  so  order  matters 
as  to  let  him  and  the  populace  into  the  Tower, 
and  pQt  him^  in  possession  of  the  magazines, 
&c.  That  tlieir  mtent  was  to  compel  the  king 
tp  issue  proclamations  to  call  a  new  privy 
council,  and  to  displace  such  officers  civil  and 
military  as  their  party  should  disapprove :  and 
tbat  the  lord  mayor  (Wilkes)  was  to  order  the 
sheriffs  (Hay ley  and  Newuham)  to  raise  tbf 
pos»e  comitatuSf  and  keep  the  peace  near  the 
Tower ;  and  also  to  order  proper  constables." 
Upon  which  the  defendant  issued  his  warrant 
to  apprehend  the  plaintiff  for  his(b  treason,  and 
seize  his  papers ;  and  delivered  the  same,  on 
the  33d  of  October,  to  two  of  the  king's  mes- 
sengers ;  who  taking  with  them  a  constable 
entered  the  plaintiff's  house,  and  seized  him 
and  his  papers,  and  brought  him  hetbre  the 
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defendant,  who,  npoa  examination,-  committed 
tbe  plaintiff  to  close  oustody  in  tbe  Tower  for 
treasonable  practices ;  but  returned  him ,  bis 
papers.  That  the  plaintiff  was,  on  tbe  28th  of 
October,  1775,  upon  a  Habeas  Corpus,  ad« 
mitted  to  bail  by  lord  Mansfield,  chief  justice 
of  tbe  King's-bencb,  and  set  at  liberty,  *  Que 
*  aont  eadem,'  &c 

3d.  The  defendant  further  pleaded  a  like 
plea  as  to  the  aecond,  with  respect  to  entering 
tbe  hoese,  taking  away  the  defendant's  papers* 
and  imprisoning  him. 

4th.  There  was  also  a  fourth  plea  of  the 
same  purport  to  thesecpnd  count  of  tbe  deolaT 
ration. 

The  plaintiff  replies  to  all  th6  special  pleas, 
'  De  injorift  su&  proprift  absqne  tali  caosft,*  &c. 
and  thereupon  issues  were  joined. 

This  case  was  atoned  last  Easter  term,  by 
Adair  for  the  plaintiff,  and  Walker  for  the  de- 
fendant ;  and  when  the  Court  was  ready  to 
give  judgment  thereon  in  Trinity  term,  it  was« 
at  the  pressing  instance  of  tbe  plaintiff's  coun- 
sel, adjourned  for  another  argument  to  this 
term :  when  it  was  again  argued  by  Glynn  foe 
the  plaintiff,  and  Davy  for  the  defendant. 

For  the  plaintiff,  it  was  urged,  that  under  the 
replication  of  *  De  injuria  sud,  propria,'  ficc.  it 
is  sufficient  to  shew  any  fact  that  is  not  consisr 
tent  with  the  justification.  And  though  a  new 
trespass  cannot  be  given  in  evidence  under  that 
issue,  it  may  be  .  shewn  that  the  original  tres- 
pasS'  was  unjustifiable.  That  though  the  ori- 
ginal caption  might  lie  justified  bv  tbe  matter 
contained  in  the  plea,  yet  the  subsequent  de- 
tainer might  be  shewn  to  be  uiyustifiable  by 
the  tender  and  refusal  of  bail.  A ,  lawful  act 
may  be  turned  into  a  trespass  by  the  subsequent 
misbehaviour  of  the  party ;  as  by  abusing  a 
distress;  Salk.  S91.  Gargrave  and  Smith* 
Riding  an  iniponnded  horse.  Yelv.  96.  See 
also  the  Six  Carpenters'  case,  8  Co.  146,  and 
Withers  and  Hendley,  Cro.  Jac.  379,  where  it 
is  held,  that  an  unlawful  detainer  after  a  legal 
taking  is  a  fresh  and  illegal  caption.  Tliey 
said,  the  second  question  was  too  clear  to  make 
a  doubt.  Tbe  tender  could  only  be  conditional, 
aa  it  was  not  known  for  what  crime  the  plaintiff 
would  be  committed :  and  immediately  after 
the  tender,  he  is  committed  to  close  custody, 
which  prevented  him  from  then  offering  bail. 

And  per  Gould,  justice.  It  is  held  in  Long 
Quinto,  13,  that  in  bailable  cases  it  is  tbe  duty 
of  the  msgistrates  in  the  first  place  to  demand 
sureties. 

For  the  defendant  it  was  argued,  that  the 
evidence  of  tender  and  refusal  of  bail  was  not 
admissible,  because,  1st.  It  is  not  within  the 
issue,  which  is  only  on  the  truth  of  the  plea* 
and  that  the  plea  does  not  mention  this  fact.  A 
general  replication  (like  the  present)  only  de- 
nies the  plea.  A  special  replication  confesses 
it,  but  alleges  new  matter ;  this  therefore,  be- 
ing new  matter,  ought  to  have  been  replied. 
In  King  and  Phippard,  Carth.  S80,  in  action 
of  assault  and  battery.     A  plea  *  son  assault 
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<  demesne.'  Repliofttioa  that  the  defendtiit 
entered  the  pMntiff 's  house  aod  misbehaved, 
wdereupoD  h«  K^ently  put  him  out.  HeM  that 
the'repHcatioB  was  g6od  withootr  a  travense, 
ahiqv^  hoc,  for  it  otif^bt  to  be  a  special  repijca- 
lioii^  beeause  this  new  makercould  nolbe  c?i*iett 
Svi  evidence  on  the  general  repNcation,  <  D<^  in- 
'  iuria  soft  propria,  &e.'  Whatever  ooofesaes 
nnii  avoids,  "as  the  tender  of  (iail  does  in  this 
•ase,  'mostt>e  suggested  on  the  record,  that  tli^ 
B&f^He  party  may  be  able  to  meet  it  in  et h 
denote.  It  is  collateral  matter,  and  out  q$  the 
hisue  of-  tke  eenefa^  tNiTerae,  which  only  ffoes 
Co  ihe  fhcls  o^  the  pfea.  Therefore  all  lolae- 
quent  misbehaTiours,  as  abuses  of  distrasaea, 
if^  yft  i^  tUe  ^^^  eoft^^f'  jfi^^^x^  «pn  • 

2.  This  evidence  does  not  support  the  action, 
which  is  for  a  PosUtve  (Wet.  This  is  only  proof 
of  a  negative, ^a  mere  non-feiwa|ioe.  ae«  the 
fifix  Carpenters^  casfe.  Resohition  the  second. 
lA,  Raym.  1399. 

As  to  the  second  qneation.  Tender  of  hail 
mtist  he  yke  the  tender  of  monev.  The  hail 
tonst  be  produced  in  ord«r  to  see  that  they  are 
ci^rrept.  A  promise,  er  offiir  o&  batl>  not  pre- 
ieiit  is  not  sufficient,  nor  is  the  subseqilent 
eommitment  a  refusal,  i€  no  bail  were  rea<W« 
The  tender  ttiusi' be  abeplote,  not  conditional*'; 
S^lmoq  and' '  PercWaH  Giro.  JC^ar.  196*  Sir  W: 
Jones^  S96,  Smith  and  liall,  2  Modi  3-1.  On 
an  action  of  false  knj^risonment  the  defendant 
justified  under  a  Latitat,  the  plaintiff' repKed 
firhich  shewa'  the  truei  course  of  pletding)  a 
tti^der  and  refusal  of  bail.  HeM,  that  as  the 
arres^  was  l^falv  paae  and  not  trespass  k^y  6st 
liiis  refusal. 

De  Grey^  chief- justice.  As  the  case  ia  so 
df»ar  on  the  first  qupstion,  there  is  no  necessity 
to  jme  any  opit)ioil  on  the  secondi 

It  is  a  cerulin  rule  thai  no  new  mattsr,  fb^ 
reign  io  the  iss'ue^  jetneif ,  is  admissible  as  evi- 
^Ahe.  The  present  replication  ^  De  injurk 
*  sul  propria,'  &c.  is  a  general  traversevor^llie 
whole  or  the  plea.     Whatever  therefore-  gjoes 

31  disprove  the  facts,  of  the  plea  is  proper  evi* 
ence.  What  disproves  non«  of  tfaem/  is  inn* 
proper.  This  refti^l  of  bail,  if  true,  disproves 
nottiing  that  is  advancetl  in  the  plea, and  iliere- 
fwp  ought  not  to' have  been. adniUted. 

Oxmkt,  justipc|.  of  the  same  bpi  nion.'  There 
may  be  a  partial- traverse  <  iabsqile  tali  caosA^ 
lind  a  general  one.  This  is  a  general  rnverae) 
under  ^hich  n6.new  matter  can  be  given  in 
ev;deni;e.  The  case  in  Carthew,  S80,  is  a 
Strong  authoritf  for  the  defendant. 
'  BUickiioney  ju^tiqe,  of  the  same  bpiDisp. 


A/ftionJfir  Ms§>  Impmrnmenit.  [1916 

Nothmg  ought  to  be  admitted  m  swteoe,  Wt 
what  is  matetial  to  tha  iasue  jshied,  eithsr  Is 
prove  or  disprove  it  Nothinpf  is  in  issue  sms 
a  special  plea,  hoi  what  is  directly  trsfenu: 
and  the  general  replioatioB,  *  De  ipjuril  mI 
'  proprift  absque  taK  paosl,^  traversei  all  tks 
matters,  and  nothing:  but  tha  matters  cootaiocd 
yi  ^  plea.  '^'h?.  ^lai;i)tiff  dedic^m  a  ftd 
which  at  ftr^  view  if  4  ^r«8pi«^  The  ^ 
feiidant  in  ik\%  pl^  ^^cknowJ(9dges,that  fact,  but 
slates  such  new  cn*ci]mstanoe8  as  (if  tree) 
aasount  to  a  justiioation.  If  the  nlaioUff  ou 
suggest  additional  new  matter,  which  tbswi 
that  the  dteiendant's  assertions  (thengb  trae) 
wi#  not  justtly  the  tres  pass  eomm  ttlet^  be  oaght 
to  neply  ttiat  new  matter  in  a  specNil  repliet- 
tion,  that  the  defendant  may  draiur  or  liln. 
issue  upon  it.  But  in  the  present  esse  be  bsi 
ohosen  to  reply  generally,  the  imprisoBineot  I 
oomplahi  of  is  sSy  an  injury,  heciuse  all  tbt 
yon  have  said  in  justification  is  absohilely  od-> 
true.  The  words  « De  injarift  sufli  orcfiril,' 
of  his  own  wrong,  are  merely  introdneloiy; 
the  traverse  is  contained  in  the  words  ^absMC 
'  tali  caus&,*  without  the  oause  allegad  bv  tti 
defhndant.  Whatever  therefore  goes  to  dis- 
prove tkat  cause  in  admissiUe  eridenoe,  hot 
dpthing  else. 

ifarety  justice,  of  the  sane  opinim.  H  wai 
held  by'  all  the  judges  on  a  reference  fvsm  tliii 
Court  in  the  case  of  Selman  and  Oonrlaeyi 
about  the  IS  or  14  Geo*  %  thaji  whfere  a  defcaci 
oon^BSses  and  avoidSi  it  caoupt  he  given  is  sfi- 
dence  on  the  general  issued  See  also  3  Bea 
7i  nl.  8.    Cro.  Jac  141^« 

Judgment  for  the  defendant. 


l?fl«,thfi.Cafl^Q?Wilkf«,  on.a.Hate^CQlm 
^,  1^,  11,982,  4»)s(a.tU,ofi;^flb^piitftih^ 
»$'%aje(i«Bi?geri^  for  Fatap.  IijwMOPBeDi, 

J,  Ifl,  B,  m\  vA  ^^  <?W  qt  WW^  ^ 

?V^ni  fit  103Q, 


In  the  Litter  from  Candor  to  the  Fnbiie  Mt 
vertiaer,  pp.  15,  Id,  it  is  asserted,  that  ^  Mr. 
Pratt  never  was  consulted  at  all,  and^hutsoos 
even  snohen  te^  about  aoy  saerelary'ft  warrsat; 
and*thdn  as  Mr.  Pittavowed  in  a  certain  aoffoii 

lembjy,  « his  fiiend  the  Attorney  told'W 
the  wariimt  would  be  ill^galf  and  if'  ho  iuucd 
it  he  most  tahe  the  oonseqnesco,  neserlh^lHt 
preferring  the  geoeral'safhty  in  tioae  of  issr  vA 
bublic  danger  to  every  personal  noosidsratioiii 
he  run  the  risk  (aa  he  would  that  of  his  beta 
had*  that  been  the  forfeit  upon  the  Khs  «oM 
and  did  an  extraordinary  uX  opoo  a  i 
fbreigner  juit  some fimia  FMata.'** 
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Trial  ^Jamtis  RiO^  kc. 


A.D;  1777; 


[IS  18 


Jtfl.  HieTrlftl  of  Jam£s  Hill  otherwise  James  Hinde,  otherwise 
James  Actzen  or  Aitken,*  (khb\Vii  dhb  by  th6  iiatnle  of 
John  the  Pditlter)  for  ffelbniouslj,  wiifviiiyy  %tA  tnalictously 
setting  Fire  to  the  Rope  House  in  his  Mcyesly's  t)ock-Varil, 
at  I^ortsmouth :  had  at  the  As^iz^s  hbld£&  at  Wihchesier, 
Before  the  Hon.  Sir  William  Hfetiry  AshhUl-St,  krit.  dhfe  df  iWt 
Justifces  of  his  Majesty's  Court  of  Klng'^  Beneh,  and  the  Hbli. 
|Sir  Beaumont  Hotham,  knt.  one  ol^  the  Bartnls  of  liis  Ma- 
jesty's Court  of  Exchequer,  March  B:  I?'  GEdROE  ttL  a.  d. 
V7'77.  [Taken  in  Short-Hand  by  Joset)h  GU^hey  ^  arid  piib- 
lished  by  Permission  of  the  Judges.] 

1*BB  Grand  Jury. 


P.  Taylor,  esq. 
C.  SaztOD,  etq. 
John  Polleo,  esq. 
T.  Gitehouie,  elq. 
T.  Sidtiey,  esq. 
J.  Asayttt,  esq. 
Tbo.  Soatb,  esq. 
H.  HariDOod,  esq. 
W.  Hsrris,  esq. 
Richard  Bafgus,  esq^ 
Philip  Dehaliy,  esq. 


Yiie»«iil  PalmerftOQ 
Rthmi/BaiMStaiilty 
8ir  R.  Worsley,  b«rt. 
8irH.P.8t.Jobo,lnit 
Sir  W.  Beiiell4  kot. 
Sir  C.  Og\%  km%i 
H.  Peii«M4  esq. 
J.  IreMMvef,  esq. 
T.  S<  ioUiffe,  esq. 
J.  Wersley^  ^ 

?.  SfMmier,  esq« 
.Ryfe^esq. 

fj^DICTMESf. 

TtlE  jorort  Un  Ofir  IcrrO  the  king,  nftkk  iXMt 
Mth,  preset  that  Jaftiet  Hil^  otherv^ise  JamM 
Hinder  MhtfrtiTise  Jatnef  AeiMa,  late  of*  Ports^t/ 
n  the  <)MMrtt  itf'Aftolhsmpfoii^  labourer;  mi  Hhf 
7lhdayorileciei0b«fy  rti  the  ij^th  yearaflb«f 
Mgnoif  eor  86fl;rfliffD  lord  G^Drge  tlie.Sd,  now 
kktf  (^OrdAt  RritiRi,  ^c.  ishh  force  ahd  ihffff 
%%  Pirfses  flfbreSrid,  ifi  tho  codntv  sfoAresM, 
tweoly  totifl  weigtht  of  hemp  of  the  mM  of 
10e(; }  ten  eilble-ropMi  each  thereof  }mtg  tn 
length  oM  Miudied  fdilifyini,  tfod  in  Cfrftuni* 
ferenoe  thrve  hMfaeto,  and  df  th^  f  alue  of  80/. ; 
aiMl  sii  tons  wtigfht  of  oordaf.^^  of  (h»  f ahie  of 
9001.)  the  said  heisp,  cable- ropes^  uidcord- 
af^  tboB  and  tbdre,  b^^  naval  stores  of  ow^ 
■aid  lord  lh«  khl|f,  and  tbeo  placed  and  des- 
alted iv  a  certain  buHding  in  the  dock- yard  cf 
imt  said  k>r^  the  kinif  there  sitimte,  halted  the 
Rope-liouie,  f«toniously,  wilfnlhri  ami  mafr* 
diously,  did  set  oil'  fire  and  bor^,*  and  caove 
and  proodre  to  bo  tfet  6to  fire  and  bilrnt,  af^arnst 
tho  tbrto  of  the  statute  in  siiK;h  ante  lately 
made  and  protMed,  a«d  ag^init  tber  ^ce^of 
0m  said  knrd  the  kioff,  his  orown  nni^  dtf^y. 
And  Ihn  mors  a^resaid,*  upoir  (beir  oath 
alnrsasiid^  cM  further  present,  that  thjeL^aid 


*  Some  account  of  this  nsan  is  upven  in  the 
"  pn77|Hist.^Earope,^.98. 


Jamea  Hill^  otherwise  faosee  Hinder  otberwlM 
James  Actzen,  on  the  said  7th  day  of  D^CCMf^ 
her,  in  the  year  aforesaid,  wilh  force  ami  arms 
ii  PortsU  afbr^aid,  in  the  couitiy  Afuieii'td,  a 
is^Haln  building^  eretied  in  the  dock^vard  of 
bdr  «aid  Idrd  the  kihg  ibere  KiUiale,  cafled  the 
Rbpe-h6U$^,  fblotiibdslv,  wiirully  aad  malicH 
btrsi^,  did  set  on  fire,  lind  cau^e  jm^i  pructire  to 
hk  sfei  on  Are.  againit  the  fohii  uf  ibe  siatutc  in 
sacb  case  liitely  made  ^tvi\  pravid^^,  ancl 
i^iXu^i  the  deace  of  our  s4id  lord  iXm  klug^  his 
crotch  find  dWi<^. 

And  th^  jufohi  oturesaiJ,  iipn  Ibeir  oalTi 
afdreMM,  dd  hifilier  pri;^jienl,  thai  tbe  sattj 
JdintiA  Mn>,  (fth'e^vlse  Janits  FliniU%  othiTwise 
JdMies  Adta&^'n,  oo  the  said  Tib  Jay  ot'  liGcem- 
ber,  ffa  the  year4f4»re»^k1,  wiih  tWee  atid  arms 
ki  PoHdIfa  dtfore^JiU  in  th^  ttudQty  afore^auU  a 
HkiXAx^  bufldib't  of  uur  saiJ  l«i  d  Uie  khvd  lljere 
^tfat^,  in  <^hic1i  ^r^iii  ^u  an  titles  (jl  oaral 
^Ar^s,  that  Is  <6  say  J  t*ifttty^  lOiis  ^vel^lit  of 
h^iAp,  t^6  ^aWe-rfip'^s,  untl  stjt  l*niis  «ei|f!*t  oi 
Cdifditf*,  tof  b'd'^  iuitf  kihl  th^  kin^,  iver*?  ib^l^ 
lyfikted  aAd  derwisitvi!,  fi?l*uitiiw!y»  #ilfV*1fy,  nnd 
n^aficTddftt^,  m«f  4*1  t'>i^  lir&,  urii!  cauNe  i^iid  n^t^- 
ctf^(^  to  &e  ^^.bn  fi  re,  Ajjriliid  llvt*  Tijnn  af  (lie 
std^irt^  iff  stfc^  ^'itsM  tati*v  ^a'^f^  ^^^t  )>Vo tiffed/ 
and  against  tbepe^ufi  of  inir  k-a\A  Imd  ffie  liiig, 

h}«6^#hifhd%i^rfy. 

tfri  P^rso'fi'dr  3^*s  affrfrifncd  utf6W  <be  ifcVe 
fntfW:lhi^bt,  <6'  whfcfr  YiiiiU'im  N6t  fcuil^y, 
vtlVeW  1%e  /6ff6^rf^^  p^^Mi^  w^fe  ^wCrn ; 

'f'HE  ^BTIT  iuRV, 

Henry  Lucasy  of  t^  Soke. 
Riohard  l/rti%  of  tlie  sam^. 
Robert  Monihrvof  TbrUJrtott. 
iohii  Oofe,  of  Upelatford. 
Wi)KAm  Cole,  of  Loo^stock. 
Richafd  Vcdcesjof  Kiofsworthy. 
R^hab  Thorne,  of  Itchin  Stoke. 
Samuel  Maunder,  of  Hyde- street. 
€^rg^  Newsham,  of  W  icb " 
JohA  Kent,  of  Fareb^im. 
John  Berry^dftlMsaniK 
CPbtrierGDkk,  (^  6topori!i» 
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17  GEORGE  III.    Trial  of  James  HiU  attas  John  the  Painter^  [1880 


Couritel  for  the  Crcwn.— Mr.  Serj.  D»'T> 
Mr.  Mansfield,  Mr.  Missiog,  Blr.  Buller,  Mr. 
Fielding. 

Mr.  Fielding,  May  it  please  your  lordship, 
and  you  gentt^men  of  tliejury,  this  is  ao  indict- 
roeot  against  the  prisoner  at  the  bar  for  a  crime 
of  so  atrocious  and.  ancomaiOD  a  nature,  as  to 
jrender  it  impossible  io  affix  any  epithet  to  the 
crime  d<>scrij»tive  of  its  enormity.  This  is, 
trentlemen,  the  first  instance  of  its  existence, 
and  I  hope  in  God  it  will  be  the  last.  The  in- 
dictment,you  have  perceived  already,  tarns  upon 
three  counts:  th«  prisoner  at  the  bar  isnrsi 
charged  for  setting  nre  to  a  quantitv  of  hemp 
and  ropes  particularly  specified;  the  second 
count  |s  for  setting  fire  to  a  certain  building 
erected  in  the  dock- yard,  called  the  Rope- 
house  ;  the  third  count  is  for  firing  his  majes- 
ty's naval  stores.  Gentlemen,  the  matter  will 
be  more  fully  opened  to  you  by  the  learned 
and  experienced  gentleman  who  leacls  this  bu- 
aiiness,  and  I  doubt  not  but  your  verdict  will  be 
satisfactory  to  your  country. 

Blr.  Seij.  Davy.  May  it  please  your  lordsbip* 
.and  you  gentlemen  of  the  jury,  I  am  of  coun- 
sel in  this  case  for  the  king  io  the  prosecution 
of  the  prisoner  at  the  bar,  who  is  described  by 
the  name  of  James  Hill,  otherwise  James 
Hinde,  otherwise  James  Actzen,  for  setting 
fire  to  the  Rope- house  at  Portsmouth  Dock, 
belongin)^  to  the  crown,  the  place  where 
cordage  is  made  to  supply  the  Line's  navy, 
and  which  crime  is  constituted  a  capital  felony 
l>j^  an  act  of  parliament*  made  in  the  12th  year 
of  his  present  majesty,  till  when  it  had  not  en- 
tered the  imagination  of  m^n  that  such  a  crime 
could  be  committed  at  all.  It  will  be  unne- 
cessary for  me  to  expatiate  upon  the  nature  of 
the  offence;  that  has  nothing  to  do  with  the 
prisoner  at  the  bar,  an;^  more  than  as  he  was 
lin  agent  in  the  commission  of  it ;  and  it  will  be 
necessary  for  me,  therefore,  to  mention  to  you 
only  those  particulars  that  we  have  to  lay  be- 
fore |you  in  evidence^  by  which  to  affix  the 
crime  upon  the  prisoner,  and  to  submit  to  you 
upon  the  consideration  of  those  facts,  whether 
he  is  or  is  nut  guilty  of  the  charge  in  the  in- 
dictment. 

Upon  the  7th  of  December  in  the  afternoon 
(I  believe  about  4  o'clock)  a  dreadful  fire  broke 
out  in  the  Rope-house  at  Portsmouth  Dock, 
which  I  think  was  entirely  consumed  ;  it  is  an 
edifice  of  very  great  extent  and  magnitude  in- 
deed, (perlmps  you  may  have  seen  it)  and  is 
consequently  of  great  rsdue,  and  it  is  exceeding 
lucky  far  the  public  that  it  did  not  happen  at 
that  time  to  contain  so  much  cordage  as  at 
some  times  it  had ;  that  was  not  the  only  thing 
intended  to  be  consumed  that  day,  but  fortu- 
nately that  ak»ne  was  consumed.  Gentlemen, 
it  is  necessary  to  mention  to  you  that  the  fire 
broke  out  at  the  eastern  most  part  of  the  building ; 

•  Stat.  13  G.  3.  c.  S4.  See  East's  Pleas  of 
the  Crown,  chap.  22,  s.  38.  For  the  law  of  .Ar- 
$ua^  see  the  preceding  chapter  Of  that  work. 


as  soon  as  this  misfortune  bad  happcaed,  all 
imaginable  enquiry  was  made,  in  order  to  find 
out  the  cause  of  it,  hot  all  to  no  pnrpoie,  do 
fire  or  candle  bad  been  there,  none  ever  is 
uaed  there,  particularly  in  the  eastward  part  of 
the  building ;  nobody  could  tell  by  whatneui 
it  happened,  and  all  enquiry  was  fiiiitless,  lad 
it  would  have  passed  as  an  accident,  thecaaiei 
of  it  unknown  to  this  day,  had  it  not  been  for  a 
very  extraordinary  disouvery^  which  was  made 
upon  the  15th  of  January,  five  or  six  weebtf- 
terwards,  which  led  to  an  enquiry,  and  which 
enquiry  produced  the  most  ample  and  desr 
discovery  that  ever  wi^  laid  before  a  cooit  of 
justice. 

Upon  the  15th  of  January,  in  the  Hemp- 
house,  which  is  another  very  large  buildii^, 
and  which  contains  bemp  of  an  infinite  valoe 
belonging  to  the  crown,  there  was  discovered 
by  Mr.  ^Russell,  and  two  others,  in  tumiog 
over  some  of  the  hemp  lor  some  purpose,  tooe* 
thing  which  shone  a  little  and  appeared 
bright ;  it  appeared  upon  taking  it  up,  that  it 
was  a  sort  of  canister,  Which  one  at  first  sigbt 
imagined  to  be  a  tea  canister ;  it  was  amscbise 
which  nobody  could  tell  what  to  make  of; 
upon  looking  a  little  further  on  the  same  8|mI, 
there  waa  found  a  sort  of  box,  cootaising  con- 
bustibles  of  various  kinds ;  there  waa  oil  of  tor- 
pontine,  there  was  hemp,  there  was  tar ;  the 
moment  that  was  seen,  it  struck  tbem ;  and 
there  could  be  no  doubt  in  any  mind  opoo  that 
subject,  that  whoever  placed  that  micfaiiie 
there,  bad  an  intention  to  set  the  place  on  fire; 
it  was  alarming,  the  men  were  atruck  with  as- 
tonishment and  wonder,  looking  at  each  othtf 
and  at  the  instrument  in  their  hands,  sod  npoa 
recollection  determined  to  do  the  only  tbio^  fit 
to  be  done,  to  go  to  the  Commissioner  of  the 
Dock  and  inform  him  of  it,  that  the  proper 
evidence  of  this  matter  might  be  laid  before  go- 
vernment, and  fit  enquiry  made  into  it ;  thea 
it  was,  for  the  first  time,  clear  and  apparestlD 
every  one,  that  the  fire,  which  had  bappiscd 
on  the  7th  of  December  in  the  Rope-boose, 
had  not  been  by  accident*  bat  deaign.  Nov, 
gentlemen,  let  us  endeavour  to  recollect  eyer^ 
circumstance  of  that  unhappy  day— while  it 
waa  thought  to  have  been  accident,  nobody 
gave  themselves  the  trouble  to  enquire  or  to  re- 
collect who  they  had  seen,  who  was  there,  or 
who  was  not  there;  hat  from  the  iostsot  that 
they  resolved  that  thia  must  have  been  the 
work  of  some  devil,  or  that  this  was  some  hu- 
man contrivance,  that  this  waa  an  act  done  oo 
purpose,  then  it  was  fit  to  advert  back  to  the 
subject,  and  to  turu  in  their  minds  all  the  ar- 
cumsiancea  of  that  day;  among  others  it  oc- 
curred (for  it  waa  the  ulk  of  all  the  tbousantf 
in  the  Dock  in  five  minates,  I  suppose)  that  a 
man  had  been  seen  upon  the  day  of  the  fif^ 
lurking  very  much  about  the  Hemp-booao  sw 
about  the 'Rope-house;  then  iioocorttd^ 
a  oian  had  been  locked  into  the  Ropf-boosei 
and  with  some  difficulty  had  got  out  agaio ;  tbcB 
it  oecorred,  that  the  person  npoo  wbooico>f^ 
piou  tboQ  fell,  from  aevtural  vagatindcfiBtf0CV' 
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cuvsUocet,  WW  one  whose  siruame  was  not 
known,  hot  who  was  called  John,  and  who  was 

a  business  a  paiDter,  who  had  worked  for  a 
r.  GouMiDg,  a  painter  at  Titcb field,  at  a  f^n- 
tlemao's  boose  io  the  neighbourhood,  and  that 
was  the  origin  of  the  name  given  to  him  of 
John  the  Painter. 

John  the  Painter  then  being  the  roan  upon 
whom  suspicions  strongly  fell  from  several  cir- 
cumstances, none  of  which  concluded  directly 
and  positively  against  him,  but  all  of  which  led 
to  extreme  strong  suspicions ;  and  the  circom* 
stances  that  caused  these  suspickins,  were  put 
together  in  the  form  of  an  information,  and  laid 
before  a  magistrate,  in  order,  if  possible,  to 
have  this  John  the  Painter  apprehended  and 
further  enquiry  to  be  made.  Upon  this,  there 
was  an  advertiseraent  published  in  the  papers, 
with  a  reward  of  50<.  for  the  apprehending 
John  the  Painter,  describing  him  as  well  as  they 
were  able,  and  his  person  and  his  dress  were 
verv  suiBciently  described  by  the  people  who 
bad  fl 


I  him  before, 
A  rery  worthy  honourable  gentleman,  whom 
I  have  m  my  eye,  and  who  is  a  very  great 
friend  to  the  public,  and  in  the  strict  and  true 
sense  of  the  word,  a  patriot,  having  seen  this 
advertisement,  very  actively  stirred  himself  in 
the  business,  and  was  very  much  the  cause 
of  the  apprehending  of  this  John  the  Painter. 
John  the  Painter  was  accordingly  taken  up,  I 
believe,  in  (his  county,  at  Odiham ;  and  you 
will  be  pleased  to  mark,  that  there  was  then 
found  upon  biro,  a  loaded  pistol,  a  pistol  tinder- 
box,  some  matches,  and  a  bottle  of  oil  of  tur- 
pentine ;   he  was  exanoined,  but  he  bad  too 
much  sense,  be  was  too  much  guarded  to  make 
any  considerable  discovery  upon  the  examina- 
tion that  he  underwent  before  a  magistrate, 
and  had  it  not  been  for  a  circumstance,  which 
I  am  now  goio^  to  mention  to  you,  it  would  be 
an  extremely  difficult  matter  to  affix  the  crime 
upon  this  person  at  the  bar,  however  satisfied 
one  might  have  been  in  one's  own  private  judg- 
ment of  bis  guilt. 

It  happened  that  there  was  one  of  the  same 
business,  a  painter,  who  had  been  as  the  pri- 
soner likewise  had  been,  a  psinter  in  America ; 
lor  this  gentleman  (the  prisoner)  ha&  worked  in 
America ;  he  is  an  American,  not  by  birth,  for 
by  birth  he  is  a  Scotchman,  but  he  is  an  Ame- 
rican, there  he  was  settled,  from  thence  he  had 
lately  come,  and  thither  be  meant  to  return. 
One  of  that  business,  and  who  likewise  had 
worked  as  a  painter  in  America,  it  was  ima- 
Cfined  naigfat  possibly  know  this  John  the 
Painter,  and  therefore  he  was  sent  for  to  sir 
John  Fielding's  in  Bow-street,  upon  the  7th  of 
February,  in  order  to  be  shewn  the  prisoner, 
and  to  inform  the  magistrate  whether  be  did  or 
dill  not  know  him ;  that  man  being  asked  the 
question  answered,  that  be  did  not  know  him, 
and  to  the  beat  of  bis  recollection  had  never 
seen  him  in  all  his  life  time ;  there  was  an  end 
Iherpfore,  of  that  business;  as  that  man  had 
ivorked  in  the  same  place,  for  1  think  the  pri* 
^'mer  had  irorjced  at  Philadelphia  too,  it  was  ^ 


very  likely  that  be  might  have  known  him,  but 
he  happened  not  to  know  him  at  all ;  that  per- 
son being  dismissed  from  the  room,  vvhere  this 
examination,  though  I  can  hardly  call  it  an 
examination,  where  this  little  matter  had  pass- 
ed, and  retiring  to  the  other  room  where  the 
prisoner  was,  the  prisoner  having  been  informed 
that  this  person,  whose  name  is  Baldwin,  was 
an  American  and  a  painter,  naturally  enough 
beckoned  to  him  and  desired  him  to  sit  down  by 
him.  Baldwin  sitting  down  by  him,  a  conversa- 
tion began  between  these  people,  touching  their 
trade,  and  touching  America  and  Philadelphii, 
that  part  of  Amerioa  in  which  they  bad  lived, 
the  disUnce  of  the  place,  a  few  names,  and  some 
general  conversation ;  the  place  and  occasion 
would  not  admit  of  a  long  conversation.  The 
prisoner  at  the  bar  desired  Baldwin  to  do  him 
the  favour  of  a  visit  at  New  Prison,  Clerken- 
well,  where  he  was  goinff,  desired  he  would  be 
so  good  as  to  call  upon  him,  he  should  be  gUd 
to  see  him.  Now,  gentlemen,  here  let  me  tell 
you,  for  fear  i  should  forget  it,  that  all  this  was 
the  mere  fruit  and  offspring  of  accident ;  this 
Baldwin  was  not  set  upon  him,  was  not  desired 
to  obtain  any  confession  |rom  him,  nor  desired 
to  make  any  acquaintance  with  him ;  bAt  an 
intimacy  passed  between  these  people  for  seve^ 
ral  days  afterwards,  before  any  body  conoeimed 
for  the  prosecution  knew  any  thing  of  it.  It  ia 
fit  the  world  should  know  that.  In  conse- 
quence of  this  short  conversation  that  passed 
at  sir  John  Fielding's,  Baldwin  went  as  de- 
sired by  the  prisoner,  to  visit  him  at  Cl^rk^n- 
well  New  Prison  ;  when  he  was  there,  a  con- 
versation passed  between  them  of  no  very  great 
importance,  it  was  only  general,  concerning 
persons  and  places,  some  of  which  both  of 
them  knew,  some  of  which  only  one  of  them 
knew.  The  next  day,  Baldwin  paid  him  ano- 
ther visit,  for  the  prisoner  liked  bis  company, 
and  it  was  a  very  lucky  circumstance ;  it  was 
indeed  the  providence  of  God  that  this  man 
placed  that  fortunate  (for  fortunate  I  may  call 
It  for  the  public)  confidence  in  this  Baldwin, 
by  which  he  afterwards  made  the  ample  disco- 
veries that  you  will  hear  by  and  by.  The  pri- 
soner told  him  after  various  visits,  for  he  visited 
the  prisoner  at  his  own  request  almost  every 
day,  for,  1  believe,  near  three  weeks  from  that 
time,  and  it  was  not  for  many  davs,  not  until  a 
full  diseovery  was  made,  that  Baldwin  com- 
municated the  matter  to  an^  body,  and  when 
he  dkl,  he  communicated  it  to  an  honourable 
person  not  at  all  connected  with  government } 
he  told  him,  among  other  things  (I  will  de- 
scend to  the  particulars  by  and  by,  for  a  very 
striking  reason  which  you  will  go  with  roe  in 
observing  when  1  descend  to  them,  he  told  him) 
that  he  had  lately  come  from  France,  that  ha 
had  been  employed  there  by  a  gehtleroan, 
whom  he  was  surprised  thai  Bftidwin  did  not 
know,  as  he  was  a  man  of  ao  much  note,  and 
whose  name  had  been  so  frt-quently  in  the 
news-papers,  which  was  a  Mr.  Silas  ]>eane } 
that  Mr.  Silas  Deane  was  a  very  bonourabia 
gentlenuui,  employed  by  Ule  eongreti  in  4m^ 
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riea^  M  w«ll  M  M^tfwf  vary  hon.  |;ciitlenMa,  a 
Dr.  Fraaklio;  that  Mr.  Silas  Dtaae  had  am - 
plavod  him  ia  tba  aaUa  buainata  io  which  he 
LaJheen  engaged  { that  bia  emplojpoMOt  waa  to 
Ml  fira  tolM  aetaral  dook-yarda,  todaatroy  the 
mvy  «r  Great  Bfitain ;   that  he  had  under- 
taken  that  work,  and  that  he  waa  to  liare  a  pe- 
eoniary  mwnrfl  for  it;  that  Mr.  Silaa  Deane 
.    waa  hts  employer  (    (hat  thia  waa  a  noble  act, 
thia  was  a  patrioiic  meaiure,  thia  waa  what 
all   patriota  would  exoeedingly  applaud,  this 
waa  tbe  rif  ht  way  to  expoae  got emment,  this 
waa  the  way  to  render  Great  Britain  liDrerer 
•nl^ectk  by  bending  its  neck  ta>  tbe  voke  of 
America,    thia   waa  tbe  way    by  which  we 
were  to  prosper ;   thia  ffre*t  work  waa  to  be 
ellhcted  by  hia  hand  unoar  the  employment  of 
Silaa  Deaoa,  and  that  ha  did  not  at  all  doubt 
hut  that  Dr.  Flltnkliii  was  likewise  engaged  in 
the  same  4food  warki    he  told  him,  he  had 
taken  Canteiiiury  in  the  way  from  Dover ;  and 
BOW  1  am  going  to  deaoend  to  aome  partiouUrs, 
whioh  I  aball  by  and  by  have  an  oooasioa  to  re- 
paat|  in  order  to  ahew  you  that  it  is  impossible 
(I  will  not  change  tbe  word)  that  it  is  impossi- 
ble but  that  Baldwin's  account  should  be  per- 
^M^y  true  (   be  tohl  him,  that  In  hia  return 
from  Paris  to  England,  be  bad  landed  at  Dover, 
•ml  so  esma  through  Canterbury ;  and  at  Can- 
terbury he  had  engaged  a  roan  to  make  a  tin- 
naehinef  which  you  will  see  by  and  by  aoroe- 
what  resembling  n  tin-oanisler,  the  purpose  of 
which  waoi  to  act  the  part,  if  I  may  so  say,  of 
a  lantern  %   that  ia,  that  a  candle  might  be  en- 
oleaed  in  it«  and  yet  the  caudle  perfectly  he  hid, 
an  that  no  <BVe  ahould  aea  tbe  light ;   that  tbe 
nan  he  employed  to  make  ibis  tm-canister  for 
bim,  waa  an  awkward  fellow,  and  aet  about  it 
in  a  way  that  con? inced  him  he  waa  dull,  and 
did  not  ^mprebeod  bis  meaning ;  hot  tbat  his 
aarrant,  a  lad,  had  a  much  brighter  goniua 
than  his  maater,  and  Jrery  well  uodcraUKid  hia 
direotkms;   that  he  est  about  t|ie  worki  and  be 
■lade  the  oanister  for  him.    Gentlemen,  you 
will  remember  these  particulars ;  be  told  him, 
that  be  bad  ordered  two  more   at  anther 
ahep,  hot  had  act  tiaM  to  stay  for  tbem ; 
ae  left  them  behiad  him,  but  thia  canister  he 
look  with  him ;  he  told  bim  tbat  when  be  came 
to  Portamoath,  be  took  a  lodging ;    I  bad  for- 
got the  wooden- box  ^   be  told  bim  tliatbehad 
likewise  got  made  for  him  a  wooden  box  |    I 
told  yon  that  the  nee  of  tbe  canister  was  to  con- 
taki  a  e^ndlot  hidins  it ;  tbe  use  of  tbe  box  waa 
to  contain  the  comauatibles  which  were  to  be 
lighted  by  tbe  matoli,  in  order  to  set  tbe  place 
on  fire }  the  oreparatioa  and  the  ingredients  of 
thia  yam  will  have  an  account  of.     He  told 
htm  he  had  taken  a  ledgintf  at  PorUimonth,  at 
a  Mr*.  Boxeirs,  where  be  bad  made  seme  pre- 
paratMlna  for  the  work  of  setting  the  place  on 
are;  I  sboiild  hare  told  you  in  tbe  conversa- 
tion with  regard  to  Canterbury,  he  told  Bald^ 
win  likewise  of  a  quarrel  which  be  bad  bad 
there  with  a  dragoon,  which  bed  led  to  a  sight 
of  thia  eaoister  under  the  flap  of  bia  co«t ;    be 
naid  at  lOcs.  JtoiaU'i.hahad  inmlo  pre^amiona 


in  order  to  set  tbe  store*  houses  oa  6re;  and  ke 
told  him  there  tlie  manner  of  bis  mikiog  thii 
composition ;   that  it  was  by  griadiog  chtrcwi 
with  water  very  fine  upon  a,  colour  Btuoe)  ludi 
as  painters  use  in  grinding  ibrir  ptioA,  sot  sidi 
a  pestle  aod  mortar  $  tbat  it  was  groaod  to  uiez- 
ceedini^  fine  poWder ;  that  it  was  tbea  Ut  Wail- 
ed with  gunpowder :  he  then  meatioaeJ  to  bin 
how  it  waa  to  ke  diluted  with  water,  and  wl^t 
proportiona  of  the  pOwder  and  tti6.  ch«rcuil, 
and  to  what  oonsistettc^  it  was  to  be  misd; 
auil  so  this  ended  with  tbe  particultn  of  bov 
this  composition  was  made :  the  pritooer  told 
bim  tbat  in  the  afternoon  of  theOih,  tbcdt; 
before  tbe  fire,  being  in  tbe  bope-houte,  he  got 
a  parcel  of  hemp  and  atrewed  the  iiemp  aboit 
where  be  intended  the  matob  to.lie ;  tbatbi 
laid  a   bottle  of  turpentine  on  iu  sMle,  vitk 
hemp  placed  in  tbe  neck  of  the  twtUe  instead  tf 
a  cork )  tbat  he  laid  the  match  upoa  a  piece^ 
paper  in  which  wu  aoroe  gunpowder,  aai 
over  tbe  gunpowder  sorah  hemp  strewed  ver; 
light ;  he  lold  him  that  aa  soob  ss  the  mil^ 
reached  the  gunpowder,   it  would  fire  tK 
hemp,  aod  be  mentioned  alsO  bia  throwiof  i 
quart  of  turpentine  about  the  beitap  {  all  tbui 
particuiara  b«  told  tbia  roan  of  the  maooerrf 
setting  it  on  fire  al  should  have  told  |oatbitbi 
said  this  Mrs.  BOxell  waK   impejruoeot,  im 
turned  him  out  of  bis  lodgings ;  be  told  bio  > 
circumstance  of  iiia  being  sbn|  in  al  the  tlofe' 
house  I  tbat  he  waa  so  long  in  the  plsoa  v^ 
this  work  that  the  lime  of  ahuUiog  it  up  bad  ar- 
rived, and  when  he  attempted  to  go  dot  attbi 
door  at  wbiahbe  got  in,  he  could  not  get  wt) 
tbat  after  having  walked  up  and  down  witbotit 
bis  shoes  to  avoid  being  heard,  aad  eu^v^nir- 
ing  to  get  out  quietly,  finding  all  that  impracb: 
cable,  that  be  knodted,  and  cried  oat  boDo 
upon  which  a  person  came  to  tbe  door  aod  aik- 
ed  who  is  there?   that  the  peraon.dirtctedbifl 
to  go  straight  fbrward,  and  potsibl|  be  vow 
find  a  door  open ;   however,  be  did  bappA 
to  get  out:    he  mentioned  aJlao  tbe  circon* 
stancO  of  his  calling  to  a  person  on  theaolsdef 
under  apprebensiona  of  hia  being  abut  iii ;  h 
likewise  told  his  acquaintance  tlr.  Baidviii 
tbat  be  had  been  before  on  tbe  eame  da;  ioibe 
tiemp.house  ;  it  was  the  Bone- hooaejuu  ob- 
serve that  was  set  on  fire  f  that  in  thtf  Bcnr 
bouse  he  had  laid  the  tin  canialer  whiofa  be  M 
got  made :   you  will  be  pleased  to  ofasarve  w 
did  not  efect  tbe  fire  in  the  Rope- boow^f 
aoeans  of  the  tin  canister  ;  I  have  toU  /•* 
already  how  be  efieoted  that,  hut  tbe  tio  caotf- 
ter  he  got  made  at  Canterhary  vhM  laid  io  tbt 
Hemp-houae,  which  was  not  seloafire,  for^ 
the  providence  of  God,  tbe  matches  wbieh  bv 
been  figbted  had  luckily  gone  out  3  tbat  di0« 
he  bad  likewiae  laid  a  square  boXf  ia  wbia 


square  box  there  was  rooin  to  putseaadJf} 
tbat  he  bad  put  into  the  bov  tar  and  ^^9^^ 
and  hemp  and  other  combnatiblea^  *^*'*'^ 
he  said  he  placed  in  the  fieasp-haaae;  vf 
makiog  ail  thin  preparation^  and  daiog  tbh  i> 
the  Herop^bouse,  had  taken  up  agrmlMfi 
that  he  was  so  mueh  kMl|i(  tbsiV^  "■ 
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I  will  tell  you  irhy  I  Mid  w;  B»WwtB  kwring- 
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the  moDtb  of  December,  that  be  bad  palled  off  that  the  prisoner  had  told  it  lo  BaMwiHr  qow 

his  coat,  vrhicb  be  could  not  find  for  aottie  time; 

that  when  he  fbaod  tt,  there  w«i  a  ^ood  deal  of 

hemp  sticking  to  it,  which  he  picked  off  as 

well  as  he  eoald ;  he  said  the  qext  da;jr  be  went 

iuto  the  Hemp-house,  0^  order  to  set  it  on  Are; 

the  candte  was  placed  in  the  wooden  hojc,  and 

within  this  tin  machine ;    and  he  mentioned  to 

him  this  circumstance  likewise,  that  he  ha4 

bought  some    matches    Ibr  the    purpose   of 

If^btiog  it  of  a  fi:oman  at  Portsmouth,  which 

he  suppoaed  were  dump  because  be  could  no( 

make  them  catch  flee,  in  order  to  Kirht  the  can- 
die  ;  8Q  you  see  the  sq^ving  of  the  Hemp-house 

from  doBtruction  ^t  day,  was,  because  the 

matches  were  i^ot  so  wetl"  m^de,  or  being  wett 

made,  bad  been  so  toqg  made  tb^t  the  woo<t' 

was  not  dry  enough,  and  wooM  not  catch  fire, 

so  as  to  enable  hjm  to  Kgbt  the  candle ;,  fbr  if' 

the  candle  had  beei|  Kghted',the  I{emp-boi3se 

must  infalliblv  b)|ve  been  burnt;  then,  he 
says,  that  not  being  able  to  set  that  on  Are,  he 
got  some  matches  of  m  better  sort,  and' then  re- 
turned tp  the  Ro]^  house ;  thattbere  he  placed 
himself  in  such  a  wav,  as  that  no  body  could 
see  it ;  when  be  strad  a  light,  that  he  lighted 
the  match,  and  every  thing  being  prepared  he 
went  away,  leaving  that  to  be  barnt,  very 
much  fezed  that  he  was  not  able  to  set  the 
Hemj^r house  also  on  Are;  tfiat  be  set  out  as 
fast  as  he  could  kom  Portsmouth ;  tb^t  just 
a^er  his  leaving  the  town  he  overtook  a  woman 
in  a  cart ;  that  he  gQt  her  lea^ve  to  get  into  her 
cart,  for  the  sak®  of  expediting  his  journey  ; 
that'  h«  gave  \^er  6d.  in  order  to  make  haste 
with  h^m  ;  that  be  then  hastened  tp  London  aa 
fast  as  hfi  could.  Another  circumstance,  like- 
wise, he.mentipned ;  that,  besides  the  lof^ging 
which  he  took  of  Mrs..  Boxetl,  be  took  another 
3f  a  womi^  on  Portsmouth.  Common ;  the 
f)ious  man.  mentioned  something  to  be  done  to. 
he  poor  woman  of  whom  be  took  the  loclK' 
ngs ;  the^  had  a  very  fortunate  escape  too,  for 
lis  intention  was  to  set  those  lodgings  on.6re, 
n  order  to  engage  the  engines,  that  they  might 
lot  assist  toextii^nish.tlM'il«i&lbe  dock-yard ; 
>ut  by  g^flluck  tha^  did  not  snpceed  neither  ; 
lurning  a  house  was  nothing  to  him ;  he 
old  Baldwiq  a  qircnmstanpe  of  his  leaving  a 
undle  at  the  lodging  on  the  common  ;  be  said, 
hat  l)e  h^d  come  av^y  from  Portsmouth  in  so 
Teat  %  hurry,  that'he  had  not  time  to  go  there 
)r  it,  aofi  t^at  bundle,  hfx  said,  containeil  three 
ook^,  thfe  titles  of  which  he  mentioned  ;  there 
as  an  BneKsh  translation  of  Justin,  another 
f  Ovjd'fl  Metamorphoses,  and  there.  wa&  a 
'reatise  of-  the  Art  of  War  and  of  making 
ire  Works,  (^  something.  oC'that  sort,,  apd 
kewiae  a  pair  of  breeches,  a  pair  of  buckle, 
id  a  French  pnssport;  all  tbesie  things,  be 
lid,  were  in  ni^  bundle,  which  be  had  left 
ith  the  woman,.  a|  his  lockings  at  Portsmouth, 
omnaop  ;^  now.  alt  these  plirticqiars  be  told,  to 
aldwiD.  'I  mentioned  to  yoq.  Just  now,, gen- 
*inen,  tbM  H  would  come  out  m  the  Gpiv>^  of 
is  caase,  that  it  was  impo^nble  for  Baldwin 
bava  invented  this  story ;  hint  that  it  maat  be. 


le  pnsottcr  1 

tell  you  wb^ , ^ 

made  a  disoovery  of  these  oaaversaUeM^  that 
he  had  held  with  this  inaa,  to  the  eflbet  1 
have  mentioned,  then  ft  was  that  aa  enqnirjr 
was  naade  into  these  particahirs ;  Ibr  tilat  leii 
to  all  the  discoveries,  of  which  you  shall  now 
have  an  account,  %mf  which  will  be  proved^  ta- 
you  in  evidence.  In  the  first  place,  I  will 
mention  to  you,  not  ht  the  or^r  of  time  in  which 
the  discoveries  came  out,  but  in  the  order  ofti  me 
in  which  }  have  mentioned  the  transactions  thera- 
seKes  to  have  happened:  having  roM  the 
story  |o  Ibis  Baldwin  of  what  had  passed  st 
Camerbiiry  and  the  ether  places,  messengera 
were  sent  to  all  these  places  to  find  out  iha 
people  referred  to,  and  to  see  whether  these 
several  accounts  were  true  or  no ;  apon  emgnt* 
ry ,  they  (band  out  the  persons  who  made  thesa 
tin  canisters,  not  only  the  persons  that  made 
the  tin  canisters  by  liis  dht*etions,  whieh  ha 
bad  left  upon  their  bands,  not  havings  time  ti^ 
stay  Ibr  them  ;  but  we  fbund  out  the  very  per- 
son who  made  the  tiia  canister  that  waa  left  in 
the  Hemp- house,  in  order  to  set  it  on  trei 
yoa  wiH  see  the  very  boy  who  made  this,  and 
be  ooafirms  exactly  the  accoHot  aa  related  by 
Baklwin ;  that  his  master  having  first  beea 
employed  to  do  this  work,  and  not  rightfr 
understanding  the  inslroetioas  he  received,  that 
tbe  boy  understanding  them,  made  the  canister^ 
and  the  boy  will  swear,  that  the  very  canister 
now  to  be  produced  at  your  bar,  and  which 
was  found  in  tbe  Hemp- house,  be  made  ^r  the 
prisoner.  The  story  w  his  quarrel  with  a  drm- 
gooa-at  Canterbury,  will  be  confinoed  by  the 
dragoon  who  quarreled  with  him ;  the  stripping 
otP,  or  takhig'  up  the  lappet  of  his.  coat,  and  the 
seeing  the  csnister  under  it  at  that  time.  The 
makinii^  of  the  wooden  box  will  be  proved ;.  tb^ 
witness  swearing  to  the  identity  of  the  person* 
by  whose  order  it  was  made.  Mrs.  Qoxell  wilt 
be  produced  to  you ;  she  wilt  tell  yoa,  that  thia 
very  prisoner  at  tbe  bar,  came  to  her  house  to 
take  a  lodging,  the  day,  I  think,  before  the 
fire  Imppened;  that,  afterwards,  observing  a 
strange  sulphurous  smelt  in  the  lodging,  .slle 
went  about,  inside  and  oatside  of' tbe  hoiise,' 
and  could  not  guess  fVom  whence  it  came: 
that  the  next  morning-there  was  the  Ukesmfjf  ; 
she  then  traced  it  to  the  very  room  that  thia 
prisoner  had  taken  to  lodge  in  ;  she  ^undLhim, 
at  work,  in  preparing  combustiblesi  and  there 
was  a  stench  of^  ^npowder,  or  nitre,  or  what- 
ever it  was,  which  I  mentioned  to  you  just 
now  fh>m  the  account  he  gave  to  Baldwin,, 
how  he  had  prepared  this ;  we  will  produce  to 
you  the  person,  anon  whose  colour*  stone  the 
prisonec  gjound  tbe  very  charcoal^  and  who 
saw  the  prisoner  grinding  the  charcoair  Gen- 
tlemen, we  will' prove  the  circumstance,  I  men- 
tioned to -you,  of  tbe  Rope- bouse  being  sbut» 
and-  the  prisoner  being  shut  in  ;  we  wiB  prove 
by  the  recollection  of  the  people  in  the  rope- 
yard,  that  there  was  a  man  exactly  in  the  cir- 
cumstances that  be  describes  himself  to  B.ald'« 
win  to  have  been  in,  making  a  noise;  asldng 
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the  witoeBS  bow  be  oonld  fpet  out,  and  bis  giT- 
ing  bim  tbe  best  directions  be  could,  leaviqg 
him  there  speakio^  to  the  watcbmaQ,  the 
watchman  sajring,  be  must  stay  there  all  night, 
tbe  hour  of  call  tieiog  over :  but  perfectly  re- 
collecting the  circuinstaoces  in  the  way  in 
which  he  himself  described  them.  Gentle- 
men, we  will  likewise  |iroduce,-— it  is  marvellous 
that  we  are  able  to  do  it ;  but  it  is  owing  to 
the  great  irigilance  and  care  of  the  noble  person 
who  was  at  the  head  of  this  enquiry,  and  who  has 
spared  no  pains,  in  order  to  investigate  every 
circumstance a<)  far  as  possible;  thou^^h  one 
should  not  have  supposed,  that  any  human 
eoquiry  could  have  reached  such  circumstances 
as  these ; — but  we  will  produce  to  you  tbe  very 
woman  that  he  bought  the  matches  of;  she  saw 
bim  yesterday,  and  she  will  tell  you,  that  that 
roan  at  the  bar,  and  she  noted  him  particularly, 
because  he  was  not  such  sort  of  a  man  as 
usually  come  upon  these  errands ;  he  came  to 
her  shop  the  day  before  the  6re  to  buy  a 
bundle  of  matches ;  that  he  asked  her  whe- 
ther they  would  light  quick,  rejecting  one 
bundle  and  choosing  another ;  she  remembers 
bis  taking  out  a  haodful  of  silver,  and  having 
but  one  halfpenny,  she  remembers  that  parti- 
cularity ;  the  man  being  dressed  so  particular, 
and  unlike  persons  that  call  upon  sucli  errands, 
struck  her  observation,  and  she  will  swear  to 
the  identity  of  the  person.  There  is  yet  be- 
hind, one  more  circumstance,  that  places  it  be- 
yond the  possibility  of  suspicion  ;  the  bundle 
that  I  told  you  of,  could  not  be  found ;  for  Mrs. 
Boxell,  where  he  actually  did  lodge,  nor  any 
body  there,  could  bear  of  any  other  lodging 
that  he  had  taken  ;  she  remembered  that  she 
had  seen  such  a  bundle,  that  the  prisoner  had 
with  him  the  first  day  ;  but  what  was  become 
of  the  bundle,  and  where  he  had  left  it,  or 
whether  he  took  it  away  with  him,  God  Al- 
mighty knew !  iiolwdy  could  give  an  account. 
At  last,  after  great  search  and  enquiry,  the 
bundle  was  found  in  the  possession  of  another 
woman,  whose  lodgings  he  had  taken,  and  who 
had  no  suspicion  about  what  the  man  was ;  she 
wondered  that  he  had  not  returned,  and  kept 
the  bundle  unopened,  expecting  him  to  call 
every  day  for  it.  Upon  opening  the  bundle, 
there  were  the  very  things  he  had  described ; 
ab  English  Justin,  Ovid's  Metamorphoses,  a 
Treatise  on  the  Art  of  Wsr  and  of  making 
Fire  Works,  and  there  was  this  person's  pass- 
port from  the  Fieuch  government;  all  these 
things  were  found  just  exactly  as  he  had  de- 
scribed them  to  Mr.  Baldwin ;  and  you  will 
have  likewise  an  account,  that  iu  that  bundle 
are  a  pair  of  buckles,  belonging  to  the  prisoner, 
whom  a  witness  will  be  produced  to  you  to 
prove  that  be  has  seen,  as  far  as  he  can  re- 
member, that  pair  of  buckles  in  the  shoes  of 
the  pritioner.  Gentlemen,  there  is  yet  one 
more  circumstance  ;  you  will  have  the  woman 
that  took  him  up  in  her  cart,  and  she  will  swear 
to  the  very  man,  tn  the  bringing  him  two  miles 
in  her  cart,  and  while  they  were  just  at  parting 
the  bisze  of  the  fire  at  the  Rope-house  burst  out. 


Now,  when  you  have  all  these  circanitanccf 
proved  to  you  in  evidence,  will  notyoo  wj  thit 
I  was  well  warranteil  in  insisting  thtt  U  wu 
impossible  for  Mr.  Baklwin  to  have  inrestcd 
this  story  p  for  these  discoveries  were  made  in 
consequence  of  Baldwin's  relation ;  not  ibtt 
Baldwin's  relation  was  after  the  disco? eriei,  for 
it  was  the  relation  of  Baldwin  from  the  mootii 
of  the  prisoner  that  led  to  a  discovery  of  all 
the  particulars  which  I  have  now  roentioDed  to 
you ;  the  tenth  part  of  these  circumstaDces, 
which  I  have  opened,  would  serve,  I  sbouM 
think,  to  decide  the  fate  of  any  man  stapdiog 
in  the  prisoner's  situation ;  but  it  is  the  vi^b  of 
the  public,  it  is  the  wish  of  goverooient,  that  all 
the  world  should  know  the  infamy  of  ibis  traiS' 
action,  and  tliat  they  should  know  to  wbon 
they  are  indebted  for  the  sorrows  tbey  bin 
felt,'*  and  how  much  they  owe  to  the  proviiieooe 
of  God,  that  America  has  not  been  able  tottliy 
to  destroy  this  country,  and  to  make  it  bow  is 
neck,  not  only  to  the'yoke  of  America,  but  ts 
tbe  most  petty  sovereign  in  Europe;  for  let  tbe 
Enghsh  navy  be  destroyed,  and  here  «» i 
hand  ready  to  effect  it.;  let  but  tbe  Eogiisb 
navy  be  destroyed,  and  there  is  sn  end  of  ifl 
we  bold  dear  and  valuable ;  tbe  importance  ci 
the  subject,  the  magnitude,  tbe  extraordiaarj 
nature  of  the  thing  calls  for  a  more  particeia 
investigation,  than  any  other  subject  of  vbij 
kind  soever  could  demand ;  and  therefore  1 
need,  I  hope,  make  no  apology  for  haViBg<k* 
scended  so  particularly  into  these  mioutSi  i> 
any  of  them  can  be  called  minute,  partkobs 
of  this  story ;  we  shall  prove  all  these  circon- 
stances  to  the  full,  and  surely  there  can  be  bJ 
doubt  what  shall  be  done  with  the  man.  I  cbtf 
be  glad  to  bear  what  be  has  to  say  for  biinseo« 
and  1  shall  be  glad  if  he  is  able  to  Uy  tbs 
iruilt  at  any  body's  door  besides  those  to  wboa 
he  has  laid  it  1  wish  Mr.  Silas  Deane  w0« 
here  ;  a  time  may  come,  perhaps,  when  be  iv 
Dr.  Franklin  majf  he  here. 

Prisoner,  He  is  the  bonestest  man  io  v 
world. 

Jame$  Ru$9ell  aworik 

You  are,  I  believe,  employed  in  PortflBOW 
dock? — lam. 

In  what  capacity? — I  am  clerk  to  tbedtft 
of  the  Rope-yard. 

Do  you  remember  the  day  when  the  Bf^ 
house  was  set  on  fire  ? — ^Yea,  it  was  oo  SoMt' 
day  the  7th  day  ol'  December ;  the  fire  ** 
first  perceived  at  half  after  four  in  the  aft''' 
noon.  . 

Was  the  Hope-house  consumed  by  that  firer 
— Yes,  entirely.    .  , 

What  was  in  the  Rope-house  that  nrasborv- 
—Some  hemp -toppings  which  were  in  ^ 
middle  loft'  of  the  Hemp -house. 

Was  there  any  thing  else  that  was  bomt'^' 
Some  cordage  on  the  ground  floor. 

It  is  the  place  where  cordage  aod  affOf 
usually  are  kept? — Yes.  .  . 

And  there  was  some  there  al  that  ^ 
which  was  burnt  f— Jt  wm. 
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]>id  yo«  at  tny  time  find  apy  thiog  parti- 
solar  in  the  Hemp-baiMe  at  PortMnooth? — 
VeSt  OD  tbe  16tfa  of  Jaouary  I  found  a  tio  case 
in  the  Hemp-h^uae.  [Tbe  witneas  is  shewn 
%  tin  case  or  canister.]  Tbis  apfiears  to  be  tbe 
tin  case  tbat  I  took  up  in  tbe  Hemp-hnuse ; 
there  is  a  piece  of  wood  hollowed  out,  which  is 
inside  it,  and  a  thin  piece  of  wood  nailed  at  tbe 
top  of  it ;  there  are  matches,  and  tar,  and  oil, 
and.  other  combustibles.  1  have  no  doubt  but 
this  is  the  tin  case ;  this  box  g^oes  into  it ;  they 
were  separate  when  1  found  them. 

What  did  you  find  eba  besides  these  two 
tliing;s? — A  bottle,  which  appeared  by  ibesnMll 
to  have  held  spirits  of  turpentine,^  or  something 
of  that  quality  ;  and  there  were  some  common 
wooden  matches,  such  as  are  generaUy  sold  at 
chandler's  shops,  which  I  found  lying  in  the 
Hemp-house  just  by  this  tin  canister. 

Whereabout  in  the  Hemp-house?— In  the 
centre  of  the  mow  of  hemp  there  were  some 
buQdks  of  refused  hemp.  There  'is  certain 
hemp  which  is  refused,  which  is  not  according 
to  tbe  contract,  which  is  put  by  and  is  returned 
to  the  merchant ;  this  was  beuinc)  those  bun- 
dles of  hemp  which  were  then  in  the  rery  cen- 
ter of  the  mow  behind  sereral  other  bundles. 

Were  these  things  easy  to  be  discovered,  or 
were  they  concealed  I — ^They  had  the  appear- 
ance uf  concealment. 

Could  they  be  discovered  without  removing 
those  bundles  of  hemp,  behind  which  they  were 
put?— Not  conveniently.  There  was  «  pas- 
sage that  went  up  at  the  end  of  the  bundles  of 
this  hemp,  and  a  person  probably  might  have 
discovered  it.  At  the  ends  of  the  bundle  of 
hemp,  there  is  a  little  passage ;  a  person  might 
have  gone  up  to  the  upper  end  of  it  and  have 
discoversd  tliis,  if  he  had  had  any  apprehen- 
sions of  such  a  thing. 

Was  there  any  loose  hemp  near  it  ?— Yes, 
what  we  call  *  dunnage ;'  that  is  the  refuse  of 
the  bemp  which  we  generally  lay  at  the  bot- 
tom of  the  hemp  to  preserve  it  from  any  mois* 
ture  that  may  arise  from  the  foundation;  those 
combustibles  were  laid  apon  that ;  there  was 
also  some  brown  paper ;  when  we  Ifomid  all 


these  parts  of  the  machine  they  ttcr^  put  to* 

8;€fther,  and  then  made  the  appmiknce  .of  a 
ark  lantern ;  there  was  some  brown  paper  laid 


near  it,  ^which  appeared  to  have  been  tarred ; 
when  this  thing  waaall  united  we  put  it  upon 
the  paper  that  was  tarred,  and  the  paper  seemed 
as  if  it  had  been  round  this  tin  case ;  it  seemed 
as  if  it  had  been  thrown  over  the  bundle,  and 
by  striking  against  the  mow  of  hemp,  the  ports 
bad  separated ;  that  was  the  idea  that  I  formed 
of  the  matter. 

Then  you  commonicated  it  to  tbe  proper 
officer  at  the  Dockoyarrl  ? — I  did. 

Were  these  things  found  in  such  a  place, 
tbat  if  a  fire  had  arisen  in  consequence  of  them, 
the  Hemp-bouae  and  the  hemp  in  it  must  pro- 
bably bavo  been  coosomod  ? — IJndoobtedly. 

That  Hemp-boose,  1  suppose,  from  its  name, 
ia  the  place  where  the  hemp  belonging  to  the 
dock  is  kopt?««¥«s.  thft  grouad  Amt  opaa 


which  this  tin  case  was  found  waaMl  of  hemp, 
and  this  was  the  situation  of  the  machine ;  it 
conid  not  have  been  thrown  in  at  a  venture. 
Tbe  construction  tbat  1  put  upon  it  was,  that 
it  must  have  been  thrown  over  the  bondles  of 
refused  hemp,  for  they  were  as  highas/ray 
head,  and  therefore  it  is  possible,  and' I  appre- 
hend that  was  the  case,  that  it  waa  tbrowa 
against  the  mow  from  which  it  rebounded  and 
separated. 

Court,  Prisoner,  I  would  once  for  all,  with- 
out repeating  it  to  you  after  every  witness  is 
called,  inform  you,  that  you  ere  at  liberty  to 
ask  any  witness  what  questions  yon  think  fit» 
after  the  examination  is  gone  through  by  tho 
crown.    You  know  best  your  own  dcSence. 

WilUam  Tench  sworn. 

IKd  yon  ever  see  the  prisoner  ? — 1  have. 

Where  ?-~ At  my  master's  boose  just  with* 
oat  Westgate,  Canterbury. 

Did  you  make  any  tin  thing  for  him  ?— Yes; 
I  did. 

Look  at  that,  and  tell  us  whether  that  is  the 
thiinr  that  you  made  for  him  ?— Yes,  this  is  the 
machine. 

When  was  it  you  made  it  for  him? — About 
a  month  or  six  weeks  before  Christmas. 

When  was  the  first  time  since  that,  that  any 
enquiry  was  made  of  you  about  making  this 
canister  ? — On  the  Monday  before  last. 

Examined  by  the  Primner, 

You  say  you  made  this  canister  for  me,  a 
month  or  six  weeks  ago  ?— No ;  a  month  or  six 
weeks  before  Christmas. 

How  do  you  know  the  canister?— I  know  it 
by  the  seam. 

I  saw  a  canister  a  few  days  ago  with  the 
same  seam  as  that ;  how  can  you  know  one 
seam  from  another  ? — Because  this  is  so  very 
bad  so<Idered ;  I  took  particular  notice  of  it 
when  you  came  to  me  about  it. 

Can  you  swear  to  the  sodder? — Yes. 

How  do  you  know  me ;  by  my  face,  or  dress* 
oryoico,  or  what? — I  know  you  are  tbe  very 
roan  that  came  to  me  about  it.  I  know  you  by 
your  person,  by  your  hair,  and  by  your  clotheo 
tbat  you  have  on  now. 

Wliat  particular  garment? — You  had  on  the 
same  coat  you  have  now. 

This  coat?  (bis  great  coat.)— No ;  not  your 
great  coat,  the  other,  or  near  upon  such  a  co« 
lour. 

On  what  particular  day  did  you  make  tbia 
tin  canister  ? — J  really  ^annot  tell. 

Was  it  so  much  as  six  weeks  before  Christ- 
mas?—That  is  as  nigh  as  1  can  tell. 

Was  it  more  or  less,  do  you  think  ? — I  really 
cannot  telK 

Pris.  J  think  he  ought  to  recollect  whether 
it  is  more  or  less  than  six  weeks  before  Christ* 


ElUabeih  Bax$ll  sworn. 
Have  yon  ever  aeea  the  priiooar  at  the  bas 
before?-*!  bafe. 
4Q 


Digitized  by 


Googl( 


1331] 


lY  GEORGE  IIL 


.When  did  yoa  see  him  ?— The  day  before 
the  yard  was  ou  fire,  at  my  bouse. 

Where  is  your  bouse P— At  No.  10,  Bar- 
rack-street, Portsmoatb ;  he  came  to  me  for  a 
lod^in^r*  ' 

!Difi  he  lodge  at  your  house  ? — One  night. 

What  flight  was  that  P^Tbe  night  before  the 
fire  happened. 

Did  you  obsenre  any  thing  particular  relat- 
ing to  him,  or  the  room  be  lodged  in?— 1  ob- 
sei'ved  a  very  sulphurous  smell  on  the  Friday, 
and  on  the  Saturday. 

That  was  when  he  first  came  to  your  house  ? 
— Yes,  on  the  morning  of  the  Saturday,  my 
iiDuse  was  in  a  \ery  great  smell  and  smoke;  I 
went  up  stairs  and  pushed  ojien  the  door,  and 
I  could  not  see  my  band  before  me,  because  of 
the  smoke ;  there  was  a  aalplmrous  smell  in 
the  room  and  the  grate  ^  I  asted  him  w4iat  be 
was  about,  whether  he  waa  ^oing  to  aet  my 
bouse  on  fire  ?  He  asked  me.wbat  I  was  afraid 
of?  I  said  1  was^ufraid  he  was  ^roing  to  set 
my  house  on  fire,  for  fire  was  a  thing  1  much 
dreaded ;  he  asked  me  if  I  had  ever  suffered  by 
fire  ?  I  said  No,  God  forbid  1  ever  should,  for 
fire  was  very  dreadful  to  me ;  I  was  much 
afraid  of  fire. 

Did  you  observe  what  occasioned  the  smoke 
in  the  room  ? — As  1  was  making  the  bed,  1 
turned  round  and  saw  he  had  wen  burning 
something  on  the  hob  by  the  fire-pkioe.  ^ 

Did  jou  observe  any  thing  else  in  the 
room  P-^He  had  a  lighted  camUe  on  Saturday 
morning ;  be  had  had  a  little  bit  of  candle  car- 
Tied  up  stairs  in  a  candlestick  for  him,  but  the 
candle  that  I  took  Trom  him  in  the  room,  was 
not  the  same  candle  that  I  carried  up  stairs  for 
liim,  for  it  was  about  half  an  eight  candle;  he 
had  something  in  a  chair  which  he  was  doinp^ 
something  with,  but  I  could  not  tell  what  it 
was.  I  carried  the  candle  down  stairs,  and 
went  up  again  immediately,  as  fast  as  possible ; 
I  opened  the  window  a  little  before  I  went 
down :  when  I  came  up  again  he  bad  abut  it ; 
I  said  I  would  not  have  my  window  shut  by 
him  or  any  other  man,  that  if  1  cboae  to  have 
it  open  it  should  be  open. 

Did  you  observe  any  thing  else,  at  any 
other  time  when  yon  were  in  Uie  room  P — On 
the  Friday,  when  he  came  out  of  the  room,  1 
went  4ip ;  I  saw  his  bundle ;  I  went  to  carry 
it  to  one  of  the  neighliours  to  wash  ;  when  I 
opened  it,  I  saw  part  of  an  old  shirt,  a  pair  of 
leather  breeches,  a  top  of  a  tin  case ;  I  viewed 
the  tin  case  a  quarter  of  an  hour  to  be  sure. 

Look  at  that  tin  case  ? — I  viewed  itfrom  this 
part  [poiotinir  out  a  particular  part  of  the  ma- 
chine] I  think  this  is  the  same  canister,  it  is  as 
much  like  it  as  one  thing  can  possibly  be  like 
another ;  I  really  believe  it  to  be  the  same. 

You  say  you  had  some  dispute  with  him 
about  filling  your  room  with  smoke.  Did  yoti 
tell  him  he  should  go  away  from  your  house  f 
•—I  ordered  him  out  of  my  bouse;  be  said  it 
was  bard  he  could  not  be  permitted  to  put  his 
things  up ;  I  lold  him  uo,  he  should  quit  the 
»K»m ',  he  then  said  that  ths  eandW  1  carried 
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down  in  the  candlestick  was  his,  sod  thit  be 
wanted  it ;  1  told  him  be  might  uke  it  as  he 
went  down  stairs;  this  was  on  Saturday  roors- 
ing  between  nine  and  ten,  then  be  left  my 
house,  and  he  never  returned  again. 

Court.  What  became  of  the  bundle?— i.  He 
carried  the  bundle  in  his  left  hand,  and  1  nw 
him  into  High-street,  for  1  got  into  the  mid- 
dle of  the  road  and  watched  him ;  I  nerer 
saw  him  afterwards. 

Do  you  know  whether  the  canister  wts  in 
the  bundle  when  he  took  it? — I  cannot  sa^ ;  I 
saw  the  canisUr  on  Friday,  I  did  Mt  see  tt  m 
Saturday. 

Jamet  GambUrf  esq.  sworn. 

Mr.  Gambier.  I  hare  here  the  ba&dletbit 
has  been  spoken  of  by  the  witness :  I  received 
it  from  my  first  clerk  John  Jefiereys;  it  bai 
been  in  my  possession  ever  since ;  it  b  eiictly 
m  the  same  state  bow  as  when  i  received  it;  I 
received  it  on  tiie  9 1st  of  Febrnary  in  lbs  mon- 
tng,  about  nine  o'clock. 

EHt.  Boxeli.  I  believe  that  to  be  the  bon- 
die;  it  is  tied  up  in  an  handkerchief  of  tbenat 
pattern. 

John  Jeffisreyi  sworn. 

Do  you  know  that  bundle?— That  iitbi 
handkerchief,  I  believe ;  indeed  1  have  no  doobt 
of  it ;  commissioner  Gambier  gave  orden  <ti 
the  evening  of  Thursday  die  £0th  of  Febrna^ 
for  aearch  to  he  made  hi  North-sfreet  end  tbi 
neighbourhood,  for  such  a  bundle. 

Where  did  ^on  go  to  make  that  seareb?-! 
ordered  a  junior  clerk,  and  a  messenger  of  dK 
office  to  make  that  search  in  North-street  m 
Its  neighbourhood ;  they  came  back  in  >lKMitu 
hour's  time,  and  told  me  they  had  searcbM 
that  street  exceplf  a  few  bouses,  in  one  of 
which  partioolarljT  the  person  waa  not  at  booe; 
I  went  next  morning,  and  fooodthisbuDdleil 
Mrs.  Cole's  in  North-street ;  I  dehvered  it  ^ 
Mr.  Gambier. 

Ann  Cole  sworn. 

Look  at  the  prisoner,  do  you  know  hin  f- 

I  ««»• 
When  did  yon  see  him?— On  the  day  of  tbe 

fire. 

Where  did  you  s^  him  ?— At  my  bsose  « 
Ntirtb-street,  on  Portsmouth  commoo. 

What  was  the  occasion  of  his  cooiinifj 
your  house  ?— To  take  a  lodging;  be  uok 
one.  , 

Did  he  leare  any  thing  when  he  wwt  swij- 
— He  left  a  bundle. 

Is  that  the  bundle  P— It  boks  like  it. 

What  became  of  that  bundle  P— I  debreffd 
it  to  Mr.  Jeflfereys  and  Mr.  Calden. 

Had  yoa  kept  the  bundle  ftom  the  time  tt| 
prisoner  left  it  with  yoa,  till  yea  gave  it  to  tae" 
gentlemen  ?— I  had.  ^ 

How  long  did  the  priiODer  tt^jvtf^ 
honae? — A  quarter  of  an  bear,  not  more. 

What  time  of  the  day  was  ihat?-i?  »• 
fytmoou  1 1  cMi't  «nc«ly  tellihe hour;  tf vv 
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between  nine  aod  tweltc;   he  staid  about  a 
quarter  of  an  hour,  then  he  went  out. 

Did  he  return  again  ? — No. 

Did  you  open  that  bundle  f — It  was  not  tied 
close,  and  I  saw  it  a  little  way  op^n. 

What  did  you  see  in  the  bundle? — I  saw 
some  books  and  other  thinga;  I  did  not  ontis 
it,  I  delirered  it  ta  these  genlleoun  when  they 
came  for  it 

You  took  nothing  out,  nor  put  any  thing  in  ? 
—No. 

PHfoiMr.  My  lonl,  I  beg  Mrs.  Boxell  may 
atop. 

William  Abram  sworn. 

What  are  yon  ?— A  blacksmith. 

Where  do  you  live  P— At  Portsmouth. 

Did  yott  e?er  see  the  prisoner  before?— Yes, 
lie  lodged  in  the  same  room  with  me. 

At  whose  house  ?— At  Mrs.  Bozell's  in  Baiv 
rack-street. 

Had  you  any  particalar  couTersstion  with 
the  prisoner  ?-*At  first  he  asked  me  whether 
there  was  any  pressing ;  I  told  him  ves,  they 
pressed  yery  hot ;  that  the  constables  had  press 
warrants,  to  take  up  all  the  people  that  could 
not  give  an  account  of  themselves  ;  says  he, 
suppose  thejT  weve  tO'  take  up  such  a  man  as 
me,  J  can  give  no  account  of  myself,  only  by 
the  writings  I  have  in  my  pocket ;  he  asked 
me  if  1  thought  if  he  was  to  get  into  the  justice's 
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hands,  there  was  n»  wav  of  escaping  ;  I  said 
No,  there  were'  gates  and  walls  all  round  ;  and 
if  he  was  not  taken  in  Portsmouth  town,  be . 
would  be  taken  at  the  bridge ;  he  said,  wa4 
there  no  way  of  getting  over  those  walls  ?  I 
said  No,  there  ia  water  on  the  other  side ;  he 
then  said  again,  is  there  no  getting  over  those 
walls  ?  1  said  No. 

Examined  by  the  PrUmur, 

Was  any  other  thing  said  ?«- Yes,  he  said  he 
knew  one  Brooks  who  was  in  Newgate  ;  and 
lie  was  certain  sure  he  would  be  hsn^d. 

At  what  time  was  that? — 1  cannot  justly  say. 

Where  was  it  said  ?— At  Mrs.  BoxelPs. 

In  what  part  uf  the  bouse  ? — ^The  lower 
room ;  Mcs«  fiozeli  iieard  the  worda  as  well  as 
me. 

Ccunul  fir  the  Crown*  l^ook  at  these 
buckles  which  were  in  the  parcel  ?— There  are 
a  ffreat  many  buckles  alike,  tbev  are  such  sort 
ofl>uckle8  that  the  prisoner  bacly  they  are  the 
same  pattern.. 

John  Baldwin  sworn* 

Trtmner,  I  can't  embrace  you  now,  Mr. 
Baldwin,  as  1  did  last  Monday  sen'night. 

Look  at  the  prisoner  at  the  bar,  when  did  you 
first  see  him  ?— The  7th  February. 

Where  did  you  then  see  him  ? — At  sit  John 
Fielding's ;  lord  Temple  sent  his  servant  to  me 
on  the  6th  of  February,  to  intorm  me,  that  1 
should  be  sent  for  by  sir  John  Fteldiog,  in 
order  to  give  evidence  against  a  person  whom 
they  looked  upon  to  be  a  painter  that  had  come 
from  America,  my  lord  knowing  that  1  had 
been  in  America. 


Were  vou  sent  for  under  an  imagination  that 
vou  might  know  the  prisoner  at  the  bar,  haviog 
been  in  America  and  a  painter  there  ? — ^Yes,  I 
have  been  in  America,  at  New- York,  at  Pbiia- 
delphia,  and  Aroboy. 

Are  you  a  painter  by  business  ?— -I  am.         t 

Upon  the  recommendation  of  lord  Temple- 
then  you  went  to  sir  John  Fielding's  ? — I  did  ; 
I  was. asked  whether  I  knew  the  prisoner;  I 
told  sir  John  that  I  had  never  known  him  to  the. 
best  of  my  memory  and  remembrance ;  nor 
never  seen  him  till  Isaw  him  in  the  other  room.* 

The  prisoner  heard  you  say  that  ? — He  did  ; 
he  made  me  a  bow  as  lie  stood  at  the  bar,  as 
soon  as  1  had  given  m^  evidence  to  sir  John  ;• 
I  saw  him  afterwards  m  another  room. 

What  passed  in  that  otlier  room  ? — I  went  to 
aign  my  name  to  the  deposition  1  had  made  ; 
as  I  was  going  away  the  prisoner  beckoned  to 
roe  with  his  bead ;  I  went  and  sat  down  by 
him  ;  he  asked  me  what  pari  of  America  I  had 
been  in,  and  who  I  knew  there ;  I  mentioned 
Philadelphia ;   he  asked  roe  i£  I  )mew  any 

frinters*  there ;  1  said  1  did  mauy ;  who  did  i 
know  there  ?  I  mentioned  sevesal ;  he  aaid  I 
see  that  you  know  the  place  very  well ;  you 
are  not  like  evidences  that  have  been  brongbi 
against  me;  there  was  one  person  said  he 
knew  me,  but  I  had  changed  the  colour  of 
my  hair;  did  they  imagine  that  I  was  a  came-. 
Icon?  there  was  another  person  said  1  was. 
transported  from  Gloucester  gaol ;  but,  said.he» 
you  are  a  gentleman,  and  1  wish  it  was  in«  my 
power  to  make  you  a  satisfaction ;  he  toll)  me 
he  would  be  very  glad  ta  see  me  at  a  place: 
called  New  Prison ;  I  said  I  would  come  there 
whenever  he  pleased,  if  I  could  get  admission  ; 
he  said  I  don't  know  what  time  1  shall  be  dis- 
charged from  here,  but  if  you  will  come  be- 
tween three  and  four,  I  dare  say  ^ou  will  see 
me ;  I  went  to  New  Prison  about  four  o'clock, 
1  saw  the  prisoner  there,  he  and  1  walked  to- 
gether ;  we  adjourned  to  a  corner  by  ourseUea 
between  the  two  gates ;  he  disclosed  a  great 
deal  about  America,  mentioning  gentlemen's 
nanaesro  America  that  he  knew ;  i^  he  begged 
I  would  call  upon  him  the  next  day  when  it- 
suited  me ;  1  went  and  acquainted,  niy  lord 
Temple  of  what  information  I  had  got  from, 
the  prisoner  ^  my  lord  Temple  said  he  thought . 
it  was  very  material,  and  thouffht  it  proper  that 
lord  George  Germain,  should  be  acquainted 
with  it ;  he  wrote  a  line,  1  carried  the  letter 
and  was  mtroduced  to  lord  George  Gernpain ; 
his  lordship  said  he  was  of  ttte  same  opiniou  as 
k>rd  Temple ;  and  that  it  should  be  taken  care 
that  I  should  have  admission  to  see  the  prir 
soner,  in  order  to  bring  him  to  a  confession,  if 
possible  ;  I  waited  upon  the  prisoner  the  next 
day,  and  we  had  discourse  again  about  America 
as  before ;  he  lound  by  my  discourse  that  1  was. 
an  American  by  principle ;  he  asked  me  what 
countryman  I  was ;  I  said  a  Welchman ;  ho 
said  he  thought  at  first  seeing  roe  he  saw  in  my 
face  that  I  waa  a  person  interested  in  the  cause 

*  So  in  orig.  edit,  '  Qu.  painten^ 
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t«D's  tMities  were  grestcr  Urn  tboie  of  genenl 
Howe,  and  Cliat  geaeral  WttimigtoD  wfndd 
watch  general  Howe's  motkms,  and  wovld 
barrass  bim  ;  be  was  assured  that  Ike  pro- 
f  incials  would  eonqoer  this  wmler ;  tktt  the 
grand  campaien  was  to  be  m  the  sonnDer; 
that  general  Waflbington  only  wanted  t  lev 
experienced  offieen,  which  he  belief ed  wonM 
be  supplied  from  France ;  andSilu  Detnevn 
appointed  for  that  pmpose  at  Paris,  to  nipplj 
them  with  ammunition  and  stores ;  bat  as  for 
cannon  balls,  be  said,  they  eouU  prncme  i  nf> 
ficiencj  to  serre  all  Europe,  in  America  att 
place  near  Annapolis  in  Maryland ;  that  be 
himself  bad  seen  likewise  pitch,  tar  and  tarpen- 
tine.  This  was  what  pasLed  in  the  covise  of  i 
great  number  of  visits.  1  waited  apon  kin 
from  the  7tb  of  Nor.  to  the  ftHh.  I  setcr 
missed  bat  one  day,  and  vaa  with  bim  twiot « 
most  dajfs. 

Prisniier.  Remember  that  this  witneaaiaji 
be  waa  with  me  twice  most  days. 

Baldvin.  The  prisona^  said  he  armed  at 
Dover,  from  Paris,  and  went  to  Caateitar;; 
that  he  went  bto  a  shop  and  spoke  for  asaackat 
to  be  made. 

Prisoner.  At  what  particalar  plaoe  id  I 
call  in  my  way  from  Canterhary  ?  1  nuiitka** 
called  at  some  particular  place. 

Baidmin.  He  said  he  went  into  a  sbtp,  ad 
ordered  a  tin  machine  to  be  made,  wbicb  vn 
by  some  people  called  a  canister ;  he  said  ike 
master  was  a  stupid  fellow,  and  did  not  ao^« 
stand  bb  direction,  but  that  the  b<nf  seemed  ti 
be  more  ingenious  and  andcrslood  it,  kst  kc 
UTM  aMi0m«  to  fttAiMl  b«  f  h»  hov  while  be  «!■ 


of  America;  I  told  bnn  I  married  at  Ambay, 
that  we  rcfnoved  to  Philadelphia  and  there 
lived,  where  1  had  a  son;  that  that  aon  I  had 
iH»w  in  London. 

CcunteL  However  yoa  need  not  mention 
every  particalar ;  you  entered  into  general  con- 
▼ersatioo,  being  both  of  the  aaae  trade  and  of 
the  same  country. 

FrUoner,  1  desire  the  witoess  will  speak 
every  particalar,  as  I  am  interested  in  it. 

Coufuel for  the  Crown,  fie  it  so  by  all  means, 
go  on  then. 

Baldwin.  I  mentioned  to  him  aboot  my  ^- 
nily,  that  I  had  my  son  with  me  now  in  Lon- 
don ;  he  was  desirous  to  fee  htm ;  I  told  him 
ny  wife  waa  very  mnch  indisposed,  which  he 
aaid  he  waa  sorrv  for ;  I  waited  upon  him  from 
day  to  day,  tiNtbe  15lh  February  ;  on  that  day 
be  toM  me  all  the  particulars ;  he  asked  me  if  I 
knew  one  Mr.  Deaoe  ?  f  told  him  no ;  he  said, 
not  Mr.  Deane  who  is  employed  by  the  Con- 
gress at  Paris  P 

FrUoner.  I  remark  to  the  witoess  that  there 
is  a  rigbteous'Judge,  who  also  giveth  righteous 
Jjodgment ;  beware  of  what  you  say  concern- 
ing thai  Mr.  Deane,  perjure  not  yourself,  you 
are  in  the  sight  of  God,  and  all  this  company  is. 

Baldwin.  The  prisoner  said,  what,  not  Silas 
I>eane?  1  told  bim  No ;  he  said  he  is  a  fine 
dever  fellow,  and  1  believe  Beniaroin  Franklin 
ii  employed  in  the  saa.e  errand ;  be  aaid  that 
he  had  taken  a  view  of  moat  of  the  dock-yards 
aad  fortifications  throughout  England,  and  par- 
ticiitarly  the  number  of  guns  that' each  ship  in 
the  navy  had,  and  likewise  the  guns  in  the  fbr- 
tificalions,  the  weight  of  their  meUl,  and  the 
Mimber  of  men ;  and  he  had  been  at  Ptiris  two 
or  three  times,  to  inform  Mr.  Silas  Deane  of  the 
paiticulars  of  what  he  found  in  examining  the 
J>ock*yards. 

Prisoner.  Consider  in  the  sight  of  God  what 
you  say  concerning  Silas  Deane. 

Counsel  for  the  Crown.  You  need  not  be 
afraid,  Silas  Deaoc  is  not  here,  he  will  be 
lianged  in  due  time. 

Frisoner.   I  hope  not,  he  is  a  very  honest 


Baldwin.  He  said  that  9ilas  Deane  was 
greatly  pleased  with  what  he  had  done ;  be  ac- 
qnainted  Sihui  Deane  in  what  manner  he  was 
to  aet  the  rope-hooses  and  the  shipping  on  fire 
in  England  ;  that  Silas  Deane  was  amazed 
that  he  should  undertake  by  himself  td  execute 
n  nmtter  of  that  kind,  but  be  told  Silas  Deane, 
that  he  would  do  more  execution  than  he  could 
imagine,  or  any  person  upon  the  earth ;  that 
then  Silas  Deane  asked  liim  what  money  he 
wanted  to  carry  his  scheme  into  execution ;  he 
told  him  not  mnch ;  he  expected  to  be  rewarded 
aeeording  to  hia  merit ;  that  then  Silas  Deane 
gave  him  bills  to  the  amount  of  300/.  and  letters 
to  a  great  merchant  or  a  great  man  in  the  city 
of  London,  fie  waa  very  anxious  to  know 
whether  lord  Comwallis  had  been  defeated  be- 
tween Brunswick  and  Trenton,  in  the  Jerseys. 
He  said  that  he  knew  general  Wasbrngtoo 
peraonally ;  he  betieved  that  general  Washiog- 


was  obliged  to  sUnd  by  the  bey  while  bei 
making  of  it  to  iostrnet  him,  and  he  pve  kin 
something  to  get  aome  drink  for  bis  paiv^ 
tliat  then  be  went  into  a  pnUio-boose  witk 
the  canister  under  the  breast  of  his  coat ;  tkij 
a  dragoon  saw  something  croder  his  coat,  lad 
opened  his  coat  to  see  what  was  under  it, »» 
said,  which  of  them  are  yon  for  f  The  priw* 
asked,  what  do  yon  mean  f  He  said,  wbetfcg 
you  are  a  barber  or  a  toylorf  ^  Tlie  jriawtf 
aaid,  that  was  no  business,  to  him,  and  calM 
him  an  impudent  fellow,  and  told  biok  that  ke 
did  not  mind  him,  nor  none  of  bis  "Sf*^ 
men;  be  said  there  was  another  soldier  isj^ 
room,  who  was  a  dvil  man,  and  he  drank «"» 
him  ;  that  he  went  from  thence  to  Ptortsinojjtfc, 
where  he  took  a  lodging  at  one  Mrs.  Boxells*^ 
Q.  All  this  is  the  account  that  hegare  yM  ^ 
Baldwin.  Yea;  inldl  theooevfrsatiop^* 
near  as  I  recollect,  word  for  word.  Be stida 
Mrs.  Boxell's  he  Uied  hb  preparaliOBi,  wki^ 
were  matches  that  be  had  made,  by  doobfaJ^ 
a  sheet  of  whitish  paper  into  ten  «"****! 
folds;  that  then  the  paper  was  oafblded,  » 
order  to  be  done  over  with  a  coropoaitioB  i»«* 
of  charcoal  and  gun^wder;    he  said,  njije 


paper  was  not  doubled  before  the  ^^""^"^1* 
was  Isid  on  it  would  canseitto  crack;  tbattae 
charcoal  toost  be  ground  very  fine,  npw  f  ^ 
lour-stone,  in  the  same  manner  ss  PJ|*2 
grind  their  colours;  but  lh«  *?"P^*7i2l 
not  require  much  giiadiogy  be  Mid ;  on  »** 
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mi^t  to  OMthcd  wkh  &  kotfe,  ia  tbe  Mme 
■aanMcr  m  paiotm  nix  vennilHoa:  bot,  be 
•aid,   they  miMt  be  very  particultr  in  nMsing- 
tlicse  two  bMiiet  togettwr ;  that  the  ebtreoti  ia 
l^ound  ia  water,  aod  then  mixed  to  the  con- 
sistence' oC  new  milb,  and  then  with  a  stnall 
Urush  the  paper  mast  be  painted  over  on  both 
•ities  with  ibia  oompotUion ;  be  aaid,  that  he 
had  managed  tbe  amlfer  so  well,  that  one  match 
would  last  84  boara.    He  said,  be  lodged  at 
Mrs.  Boxeira  aoe  night,  and  that  Mra.  Bozell 
was  a  very  impudent  woman,  for  abe  had 
opened  hia  bundle  dorinf  bis  abaence ;  be  told 
me,  that  tbb  tin  machine  waa  a  very  curioua 
ccNwhreetioD  ef  bta  own  inYention,  and  that  he 
bad  a  woedea  box  made  irbioh  had  a  bole  in  the 
oeotre,  in  order  to  put  a  candle  in,  and  in  that 
box  waa  Ur,  tarpentiae,  and  hemp ;  that  the 
tin  canbter  fitted  thia  wooden  box  so  well,  that 
when  the  candle  waa  pat  into  it  no  person  could 
perceive  any  light,    fle  said,  that  on  the  6th 
of  December  he  went  into  Portsmontb-yard, 
and  gol  into  the  Hemp-bouse;  that  there  was  a 
deal  af  betap  there,  and  it  waa  matted  ao  to- 
gether that  be  could  hardly  get  it  apart;  he 
polled  bia  coat  off;  and  then,  after  lightening 
the  hemp,  he  placed  this  canister  Of  er  the  box, 
with  a  small  candle  in  it ;   that  he  sprinkled 
some  turpentine  about  the  hemp  tliat  was  round 
it ;  that  be  was  some  time  before  be  found  his 
coat  afterwanls,  and,  when  he  ionnd  it,  there 
was  a  deal  of  hemp  sticking  about  it,  which  he 
endeaf  cured  to  take  off;  that  be  tbea  went  out 
of  tbe  Hemp-boose,  and  got  into  the  Rope-house, 
and  in  the  Rope-bouse  he  placed  a  quart-bottle 
of  spirits  of  turpentine  npcrn  its  side,  stopped 
with  hemp  instead  of  a  cork,  and  close  to  the 
bemp  he  laid  a  piece  of  paper,  and  in  this  paper 
was  some  dry  gunpowder. 

Priioner,  Im  I  go  strught  out  of  the  Hemp- 
boase  into  the  Rope- house? 

Court,  You  had  better  watt  till  be  baa  gone 
through  his  evidence,  and  then  you  may  aak 
what  questions  you  please. 

Bamtn.  To  this  gunpowder  there  was  one 
of  these  matches,  and  over  the  powder  he  laid 
some  bemp  strewed  very  light,  likewise  a  quart 
of  torpentine  strewed  all  about ;  that  as  soon  as 
the  fire  of  the  match  touched  the  powder  it  should 
set  it  all  immediately  on  a  bla2e.  He  said,  that 
by  cnttiog  this  match  which  he  had  made,  into 
snort  pieces,  it  would  answer  any  time  that 
he  plesiMKl,  in  order  to  make  bis  escape ;  that 
the  ueit  day,  which  was  the  7th  of  December, 
be  went  from  Mrs,  Boxeirs,  and  took  two  other 
knifings,  one  was  at  a  public-house,  and  the 
other  at  a  private  house  on  the  Common,  he 
said  in  the  North-street ;  that  he  took  particu- 
lar notice  before  he  took  these  lodgings  which 
booses  had  most  wood  about  them,  for  he  had 
hit  combustibles  ready  for  the  purpose  of  set- 
tlor bis  two  lodgings  on  fire  on  the  same  day 
as  be  set  fire  to  the  Hope-bouse,  in  order  to 
keep  the  engines  from  plsviag  upon  the  bnitd- 
I  ifi^ia  the  Dock-yani ;  he  said,  that' he  told 
tbe  woman  at  the  lodging  which  he  took  on  the 
Gommoo,  that  be  was  goiog  to  Petersfield, 


and  beffged  her  to  take  care  of  bia  bondle;  be 
aaid,  after  that  he  went  kito  the  Dock-yard  in 
order  to  set  fire  to  both  tbe^  Hemp- house  and 
tlie  Rope-boaae ;  that  be  first  went  into  tbe 
Hemp-nouae,  and  strack  a  light,  but  tbe 
matches  which  be  had  were  very  danftp,  and 
he  could  not  get  the  sutohur  to  take  fire ;  that 
he  wasted  a  whole  box  full  of  tinder  in  order  to 
light  the  candle,  and  even  blowed  at  tbe  tinder 
tin  be  bad  almost  burnt  bis  lips ;  that  he  went 
away  from  tbe  Hemp-house,  and  i>rocifred 
some  better  matchea ;  that  then  be  get  into  the 
Rope-bouae,  and  set  fire  to  tbe  noatcb  whieb 
led  to  tbe  powder. 

Q.  Did  be  say  any  tbtag  about  buying  ef  tbe 
matches  f 

Baldwin.  He  said  he  had  bought  an  haHpenay* 
worth  of  matches  the  day  before  of  a  woman. 
~My  lord,  there  is  one  matter  I  fof]g[M:  be 
said,  the  day  that  be  put  his  preparatwna  nto 
the  Hemp- bouse  and  Hope-house,  be  waa  ae 
kmg  in  tne  Hemp- house  that  be  waa  lacked 
into  the  Rope-house;  that  whea  he  came  to 
the  door  which  he  went  in  at,  he  could  not  fei- 
out*,  be  said  there  were  seveial  doors  belongm^ 
to  thia  building,  that  he  tried  many  of  them, 
and  went  the  whofe  length  of  tbe  building, 
which  was  upwards  of  three  hundred  and  sixty 
yards.  He  then  went  up  stairs,  pulled  off  bis 
shoes,  and  went  the  whole  length  there,  an<f 
conld  find  no  poasiUe  meana  to  get  out,  upon 
which  he  returned,  and  got  to  the  same  door 


that  he  came  hi  at ;   there  he  beard  aooae  i 
aon's  voice,  upon  which  he  knocked  at  the  doori 
and  said,  holloa !  They  asked,  who  waa  there. 


dooTi 


aad  what  business  he-  bad  there  P  He  aaid,  it 
was  curiosity  that  had  led  him  there,  that  be 
did  not  imagine  they  had  locked  up  the  boose  so 
soon ;  he  said,  the  person  told  him  to  go  strait 
forwards,  and  turn  to  such  a  door,  and  be 
would  be  able  to  get  out,  which  he  did ;  he 
said,  when  he  came  out  he  was  very  vexed  with 
himself  that  he  could  not  set  the  Hemp-boostt 
on  fiire,  and  waa  also  vexed  because  be  coold 
not  go  to  his  lodging  at  Portamoutb  CommoBg 
where  he  had  left  a  parcel,  which  parcel  coa^ 
tained,  among  other  things,  a  piatol,  Ovid'O 
Metamorphoses,  the  Arts  and  Dangers  of  War» 
or  something  of  that  sort,  and  a  Justin ;  but 
what  vexed  him  most  was  a  passport  that  be 
had  left  which  was  signed  by  the  French  king, 
and  in  that  passport  was  his  real  name,  but  it 
waa  in  French,  and  he  did  not  imagine  that  the 
people  at  tbe  lodgings  conld  read  or  undentand 
It,  but,  he  said,  he  was  greatly  amaxed  thai 
they  had  not  found  the  bundle;  he  aaid,  he 
imagined  they  intended  to  make  a  propertT  ef 
him,  or  otherwise  he  thought  it  would  be  best 
to  take  no  notice  of  it,  but  let  it  lie ;  after 
setting  fire  to  the  Rope-house  he  made  tbd 
best  of  his  way  towards  London ;  be  said,  tbil 
be  waa  so  sorry  that  he  could  not  get  the 
matches  to  light  m  tbe  Hemp-booae,  that  be 
had  a  gtM)d  mind  to  go  and  shoot  at  the  windewd 
of  the  woman'ai  house  where  he  bad  baofbl 
them ;  be  said,  that  he  had  burnt  the  blHa  and 
the  letter  which  he  had  from  Mm  Deau^  <« 
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mccoaol  of  the  bebaTiour  of  Mrs.  BozeU,  and  to 
prevent  anv  suapicioD  of  the  gentlemen  that 
they  wiere  for ;  he  eaid,  that  aoon  af\er  he  left 
the  Dock»yard  he  jumped  into  a  cart  and  beg> 


ged  of  the  woman  to  drive  quick :  that  he  rode 
in  thia  cart  two  milea,  and  then  gave  the  woman 
aix- pence  for  driviog  qnkk,  ibr  he  bad  near 
four  milea  to  go  before  he  passed  tlie  sentries  ; 
that  a  few  minutes  after  he  bad  passed  the 
■entries  he  looked  back,  and  saw  the  flamea ; 
1m  said  the  very  element  seemed  to  be  in  a 
bTaee ;  that  he  walked  all  night  oa  his  way  for 
l^oudon  ;  that  upon  the  road  between  the  last 
aeotry  and  Kingston  two  dogs  barked  at  him 
T«ry  much ;  he  said,  he  shot  at  them,  and  be- 
lieved be  either  killed  or  wounded  one ;  that  he 
arrived  at  Kingston  the  next  morning,  which 
was  Sunday,  between  ten  and  eleven  o'clock ; 
that  he  staid  there  till  pretty  near  dusk,  and 
then  came  in  the  stage  to  London,  and  waited 
upon  tbitf  great  man  in  the  city  of  London ; 
he  said,  be  told  the  gentleman  that  be  bad 
had  letters  and  bilU  about  him  that  be  had  re- 
ceived I'rum  Silas  Deane  at  Paris,  which  he  was 
obliged  to  bum ;  that  the  gentleman  seemed  to 
be  very  tihy  of  him,  and  told  him,  he  had  re* 
ceived  no  account  from  Paris;  he  said,  he  told 
the  gentleman  he  might  think  what  he  pleased, 
but  he  Mas  an  enemy  to  Great  Britain,  and  a 
friend  lo  America ;  and  tliat  he  had  set  fire  to 
the  Rope-house  at  Portsmouth,  which  he 
would  see  in  the  napers  of  Monday  ;  he  said 
the  gentleman  ordered  him  to  a  certain  coffee- 
bouse. 

Court,  I  suppose,  by  yomr  repeating  the 
word  gentleman  so  often,  be  did  not  mention 
hisoame? 

Baldwin'  No,  1  could  not  get  his  name  from 
Iftim ;  I  wish  I  had.  He  said  the  gentleman 
waited  upon  him  at  the  coffee-house,  where  they 
had  some  little  discourse,  but  the  gentleman 
seemed  still  to  be  shy  of  him  ;  he  said,  there 
was  another  gentleman  in  the  coffee  house, 
who  took  ^ery  particular  notice  of  him,  which 
he  observed,  and  therefore  did  not  chuse  to  stop 
long ;  he  said,  he  was  so  angry  that  this  gen* 
tleman  would  not  believe  bis  word,  that  he 
took  bis  leave  of  him,  and  went  directly  to 
Hammeramith  ;  that  when  he  got  to  Hammer- 
snpitb  he  wrote  a  letter  to  this  gentleman,  and 
told  him,  he  was  very  sorry  that  he  wonid  not 
believe  what  he  had  told  him,  but  he  was  satis- 
fied ba  would  receive  letters  in  a  few  days ; 
that  he  was  going  to  Bristol,  where  he  should 
hear  of  more  of  his  handy  works.  He  said,  in 
hii  way  from  thence  to  Bristol  he  called  at  Ox- 
ford. 

Court,  He  is  going  now  to  speak  about 
Bristol ;  if  you  donU  watch  him  very  atten- 
tively ii  is  natural  he  should  fall  into  an  ac- 
ebttot  of  Bristol,  which  we  liave  nothing  to  do 
with. 

Counul/or  the  Crown*  We  are  not  exa- 
mining about  Bristol  with  a  view  to  impute  to 
him  the  setting  Bristol  on  fire,  but  to  shew  he 
was  actuated  by  the  same  motives  towards  thia 
«MUilry»  With  regard  U  Amerka,  which  ope- 


rated at  Portsmouth,  wbicbwill  be  materitl, 
as  it  will  confirm,  the  design  he  bad  in  bis 
mind.  We  shall  prove  his  grinding  charcosl 
upon  a  painter's  stone  there,  and  other  circom- 
stances. 

Court.  Any  conversation  that  he  velata  td 
the  prisoner's,  of  what  happened  at  Bristol  that 
will  confirm  this  evidence  here,  ia  material. 

Baldwin.  He  said  his  next  scheme  was  t» 
set  a  building  at  Woolwich  on  fire  ;  be  said  b« 
arrived  at  Bristol  a  few  days  before  Cbristmai ; 
that  he  got  leave  from  a  painter  to  grind  some 
charcoal  upon  his  colour-stone. 

Q,  Did  he  mention  to  you  bis  reasons  for 
going  to  Bristol  ?  I  don't  mean  of  what  be  b- 
tended  to  do  there ;  but  whether  he  mentioDed 
any  reason  why  in  particular  he  ahould  go  to 
Briatol,  aoy  more  than  to  Worcester,  or  aojr 
other  place  f 

Baldwin.  He  said  that  he  heard  there  were 
three  or  four  ships  that  were  there :  that  one  or 
two  of  them  were  mounted  with  tweire  car- 
riage guos  and  eight  swivels,  and  that  tbey 
were  going  to  the  West-Indies,  aud  he  waotai 
to  see  these  vessels. 

Court.  All  these  questions  must  necesnrily 
tend  to  the  fire  at  Bristol. 

Baldwin.  He  said,  a  painter  gave  bim  libertj 
to  grind  this  charcoal. 

Qmrt.  When  was  this  f  before  the  fire  at 
Portsmoutbi  or  after  it  ? 

Baldwin.  After  the  fire  at  Portsniooth. 

Counsel  for  the  Crown.  We  shall  call  thai 
witness  to  confirm  aud  prove  maov  of  thfse 
thiuj^s  after  the  fire ;  that  be  called  upon  the 
man  to  grind  charcoal.  Now  I  shall  call  that 
man  to  prpve  that  the  prisnoer  di<l  grind  char- 
coal at  that  house.  1  do  not  meao  for  the  pre- 
paration for  this  particular  fire,  but  onl)  as  a 
circumstance  confirmatory  that  be  did  bold  the 
conversation  that  the  witness  relates,  sod  did 
make  such  preparations. 

Court,  As  far  as  that  goes  I  see  no  objectioa 
to  that. 

C'Ountelfor  the  Crown.  Let  it  be  supposed 
that  the  charcoal  was  lor  an  innocent  purpose  ^ 
but  it  is  a  fact  that  the  witness  will  prore  con- 
firmatory of  his  having  said  that  he  did  such  ft 
thing. 

Baldwin.  He  said  he  ground  it  upon  a  cfl- 
lour-stone  belonging  to  a  painter  at  Bristol,  that 
he  was  above  two  nours  grinding  it,  and  the 
painter  took  particular  notice  of  that. 

Q.  He  told  you  he  went  to  Bristol  ?-  He  did 
tell  roe  he  went  to  Bristol ;  he  said  he  looked 
upon  that  to  be  one  of  the  greatest  circom* 
stances  against  him,  the  man  seeing  bim  m»^ 
this  preparation,  grinding  this  charcoal. 

You  gave  an  account  of  this  matter,  8»d  in 
consequence  of  that  enquiries  were  made  of  tbe 
several  people  ? — I  suppose  so. 

When  did  you  give  an  account  of  this  conver- 
sation?—Day  after  day  to  my  lord  Temple* 
and  from  thence  to  my  lord  Ocoige  GertBSifl  J 
it  was  on  the  15th  of  February  that  tbe  parti- 
culars came  out.  I  was  from  the  Tib  to  we 
llith  before  I  could  get  out  aoy  paitictdv^.  ^ 
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commnDicated  an  account  of  the  particulani  day 
by  day. 

Prisoner.  I  should  wish  to  hear  the  artdence 
read  over. 

Mr.  Baron  Hotham.  I  certainly  will  read  it 
over  to  you,  if  you  desire  it. 

Priioner.  I  wish  it  to  be  read,  in  onler  to  re- 
fresh my  memory. 

Mr.  Baron  Hotham,  If  yon  want  to  ask  any 
question,  you  will  stop  me  at  the  place  where 
you  wish  to  interpose  your  question. 

Mr.  Baron  Hotham  then  read  over  bis  notes 
(which  were  exceeding  accurate)  of  the  evi- 
dence which  Baldwin  bad  given.  His  lordship 
(Sfiocluded  thus.    *  I  have  taken  the  evidence 

*  as  faithfully  and  as  exactly,  as  I   could  ;  if 

*  there  is  any  difference,  I  shall  be  obliged  to 

*  any  gentleman  in  court  who  tvill  be  pleased  to 

*  set  me  right* 

Prisoner,  It  is  exceeding  well  taken  down, 
my  lord.  Now  is  it  proper,  in  the  eight  of 
God  and  in  the  sight  of  roan,  that  a  man,  con- 
trary to  the  laws  of  God  and  man,  should  come 
with  deceit  in  his  heart  as  an  emissary  from 
other  people  to  insinuate  to  me,  or  any  person 
what  they  can  in  that  deceitful  manner?  If 
they  are  deceitful  enough  to  deceive  one  in 
such  a  distressful  situation,  they  must  certainly 
have  deceit  enough  in  their  heart  to  speak  lies 
of  them. 

Court,  That  is  matter  of  observation,  which 
will  come  in  with  propriety  in  the  course  of 
your  defence ;  it  is  better  for  you  to  apply 
yourself  now  to  asking  any  questions  that  you 
may  think  proper. 

Prisoner,  t  would  rather  ask  him  some 
questions  after  all  the  witnesses  are  examined. 

Cifunselfor  the  Crown.  Well,  he  shall  stay 
in  court. 

Edward  Evam  sworn. 

Were  you  at  Canterbury  at  any  time?— Yes, 
from  the  month  of  October  till  the  latter  end  of 
February. 

Did  you  ever  see  the  prisoner  at  Canterbury  ? 
-<-l  think  L  have :  the  man  is  altered  a  great 
deal  since  I  saw  him,  but,  to  the  best  of  my 
judgment^  he  is  the  roan,  that  was  either  the 
latter  end  of  October  or  the  beginning  of  No- 
vember,* in  November  to  the  best  of  my  know- 
ledge, w6  had  some  words. 

Did  you  see  any  thing  about  bimP — My 
comrade  was  present ;  he  said  he  saw  some- 
thing under  his  coat. 

How  was  he  dressed?— In  a  brown  doffil 
surtOBt  coat,  rather  shabby. 

Did  you  observe  what  was  inside  the  sur- 
tout  ?-^I  did  not. 

Jamei  Wilson  sworn. 

Do  yoo  remember  seeing  the  prisoner  at 
Canterbury  ?— I  really  think  he  is  the  person  ; 
but  1  had  never  seen  him  before  nor  since  he 
had  a  dispute  with  my  comrade  Evans.  To  the 
best  of  my  opinion  he  was  dressed  much  as  he 
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is  now ;  I  observed  something  bright  under  hit 
coat  that  glistened  like  tin. 

Did  you  see  much  of  it?— I  didnotmaka 
much  observation  upon  it. 

Was  there  any  quarrel  or  words  between 
either  of  you  ?— There  had  been  a  fighting  or 
a  scuffle  between  him  and  my  comrade. 

Prisoner,  (To  the  Counsel.)  Sir,  I  have  ona 
thing  to  remark ;  are  yon  his  majesty's  ooan- 
sel? 

Counsel.    I  am.    W hat  then  ? 

Prisoner,  1  only  wanted  to  know  if  you  were 
his  Britannic  majesty's  counsel,  and  if  yoa  ha4 
done  with  the  examination: 

John  Fisher  sworn. 

Where  do  yon  live? — ^At  Mr.  Lawrence 
Tuck's  at  Canterbury. 

Do  you  know  the  prisoner  ?— 1  think  I  have 
seen  him  before. 

When  ?— About  six  or  seven  weeks,  I  believe 
before  Christmas. 

Wiiere  did  you  see  him  then? — At  my  mas- 
ter's shop ;  he  came  and  ordered  two  tin  canis- 
ters of  me.    My  master  is  a  tin-man. 

What  were  his  directions  ? — To  make  two 
canisters  of  a  lohg  square.  1  hare  got  one 
here.    [Producing  it.] 

Was  that  canister  made  by  the  prisoner'a 
directions  ? — Yes. 

How  came  he  not  to  take  it  away? — I  can- 
not tell ;  there  were  two  of  them  left  in  roj 
hands. 

Did  he  call  afterwards  for  them  ?---He  call- 
ed once  and  they  were  not  completed,  afUr 
that  he  called  no  more.  [The  machine  or 
canister  was  exactly  npon  the  same  construe- 
tion  with  that  found  in  the  Hemp-house.] 

William  Baldy  sworn. 

Look  at  the  prisoner.  Did  you  ever  see  that 
man  in  the  Dock -yard  at  Portmouth  ?-^l  have. 

In  what  part  of  it  ? — I  saw  him  about  a  hun- 
dred yards  from  the  east  end  of  the  Ropef- 
house  upon  the  lower  iloor  where  the  cordage 
is  made. 

Upon  what  day  did  you  see  him  there?-- *0a 
Saturday  the  7th  of  December,  which  was  the 
day  of  the  fire. 

At  what  time  of  the  day  did  you  see  him  ?— 
Between  11  and  13,  it  might  be  nearer  12  than 
11 ;  I  saw  him  come  down  on  the  south  side  of 
the  house,  and  cross  from  that  to  the  north  side 
towards  where  I  was  sitting  by  myself. 

Did  he  speak  to  you? — Yes,  he  picked  up  a 
small  smooth  stone  which  he  held  up  in  hia 
finger  in  this  manner,  [describing  it.]  Pray, 
Sir,  says  he,  Do  you  make  use  of  this  in  mak- 
ing cables  ?  The  oddness  of  the  questbn  made 
me  look  fiilly  at  him ;  I  thought  he  appeared 
very  igrnorant.  I  said,  we  do  not  make  use  of 
this;  this  is,  1  suppose,  a  stone  that  is  come 
out  of  the  clay  that  those  barrels  are  filled 
with ;  there  were  then  about  threescore  and  ten 
barrels  of  clay  tlhere ;  he  staid  five  or  six  mi- 
nates,  and  then  he  left  me. 

Wkcadid  yon  aee  him  again  ?-»-In  abeut 
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after,  I  camiot  be  enct  as  to  tbe  time,  1  hid 
beeo  at  tbe  market;  1  was  coming^  bomeiDt 
little  cart ;  betweeo  tbe  Flying  Bull  lod  Co- 
abam,  he  atopped  my  cart. 

Dill  he  OYertake  or  meet  yaa  ?— I  caanot  tell, 
it  was  a  cloae  tiltet)  cart,  1  did  net  toe  bim  till 
he  came  close  to  me ;  he  atopped  my  cart,  aod 
asked  me  bow  far  1  was  goin|(?  1  said  bats 
little  way;  be  said  be  would  giro  ne  uy 
tbiog  to  give  bim  a  lift,  for  be  wss  going  to 
Petersfield  aod  should  be  heoi^bted ;  be  jumped 
up  iato  the  cart,  and  said,  Do,  ana'am,  drife  if 
fast  as  yoa  cao ;  as  I  was  gfoiog  out  of  Co* 
sbam^  1  called  at  a  shop. 

Waa  be,  or  not,  heated  when  he  eame  np  lo 
Tou  ?-— He  waa  very  mach  oat  of  breath,  wiua 
ne  came  op  to  me ;  I  called  at  a  shop  at  Co- 
sham  to  buy  a  pair  of  pattens  \  whea  I  wu 
takings  oat  tne  money  to  pay  the  woinao,  Um 
prisoner  took  six- pence  oat  of  his  pocket  ud 
gave  her,  aod  I  gave  her  another. 

Why  did  he  do  tbatf--1t  waa  to  rntkt 
haste  ;  I  told  him  before  I  called,  that  1  musl 
stop  at  a  ahop ;  he  desired  me  not  to  itop 
there;  then,  be  said,  you  won't  wait  long ;  udi 
be  said,  be  wooldgive  any  thing  for  a  retuned 
chaise,  for  he  must  get  to  Petersfield  that  oigbt 
if  he  was  alive ;  1  drove  on  till  I  came  io  agbt 
ol'  my  own  house,  I  atopped  to  let  my  him 
drink,  and  he  jumped  out  of  the  cart  aod  m 
away  aa  fast  aa  be  eonld. 

Had  the  fire  burst  out  at  the  time  he  left  tin 
cartP—No. 

How  soon  waa  it  aAerwards?— I  cannot  pre- 
tend to  say  ;  he  ran  the  main  London  rood,  tod 
I  saw  no  more  of  bim* 
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ten  minuisa,  or  it  might  be  a  quarter  of  an 
hour  after. 

Where  did  you  see  him  then  ? — ^I  sasr  him 
the  second  time  at  the  east  end  of  the  aame 
floor;  he  had  been  up  atairs,  I  saw  bim  come 
down ;  there  was  one  William  Weston  in 
company  with  me;  the  prisoner  addressed 
him  with  how  do  you  do,  how  do  you  do  ? 
holding  out  bis  bands  to  him ;  they  fell  into  a 
conversation,  which  I  thought  was  a  matter 
that  did  not  concern  me ;  sup{N»siog  by  bis  ad- 
dressing him  in  that  manner  that  they  knew 
each  other,  1  went  off. 

Are  you  or  are  you  not  certain  that  he  is  the 
man  whom  you  saw  in  the  Rope- house,  the 
day  of  the  fire? — 1  am  certain. 

CquH.  What  is  your  business  in  the  Bock- 
yard? 

Ai%.    I  am  a  rope-maker. 

William  Weston  sworn. 

Look  at  the  prisoner.  Have  you  ever  seen 
that  roan  before  ? — ^To  the  best  of  my  know- 
ledge I  have. 

Where  ? — In  tbe  Rope-bouse  the  day  that 
the  fire  was ;  that  is  tbe  roan  that  1  saw  there, 
to  the  best  of  my  knowledge. 

You  had  some  conversation,  1  believe,  with 
him  ?-~Very  little. 

Had  ^ou  seen  him  there  before,  or  did  you 
know  him  before  ?->•!  saw  him  walking  there, 
about  seven  weeks  before  the  fire ;  he  said  he 
had  been  round  tbe  Dock  then,  and  that  he  had 
never  been  in  tbe  Dock  in  his  life  before. 

Did  you  see  what  part  of  the  house  he  came 
from,  on  the  7th  of  December  f — I  cannot  say 
I  dill. 

Did  you  see  him  come  down  stairs  f — No. 

What  is  your  employment  in  the  yard?— I 
am  a  ahipwrigbt'a  apprentice. 

Edward  Carey  sworn. 

Were  you  at  Portsmouth  at  the  time  of  the 
Are?-. I  Was. 

Were  you  there  the  day  before  the  fire  P— I 


Do  you  remember  whether  any  person  was 
that  up  in  the  yard  ?— Yes,  tbe  night  before 
tbe  fire,  a  person  was  shut  up  in  tbe  Rope- 
hopse. 

Did  yon  see  him  ?— No ;  1  heard  a  man 
making  a  rumbfrog  noise  at  the  door ;  I  went 
np  to  the  door,  and  asked  him  what  he  wanted; 
he  said,  he  was  locked  in  and  could  not  get  out, 
and  he  should  be  glad  if  we  coold  let  him  out ; 
I  told  bim  we  could  not  let  him  out,  he  must 
Abide  there  all  night ;  we  left  him  in  tbe  bouse. 

Prisoner.  Was  it  the  night  of,  or  the  night 
before  the  fire  ? 

Carey.  The  night  befbre  the  fire. 
Ann  Hopkins  sworn. 

Look  at  the  man  behind  yoo  (the  prisoner) 
did  yon  ever  see  him  before  ? — Yes. 

W  hen  ?~-l  saw  him  last  Saturday. 

When  did  you  first  see  hioi?-<-*Thfi  day  that 
the  Dock  waa  on  fire* 

M  what  timl^^  fm  o'd^fc,  or  half 


Elisabeth  Genteil  sworn. 

Where  do  you  lire?— I  live  at  Portsoiovlh 
Common. 

Look  at  the  prisoner,  yoa  saw  bihiyesterdaj, 
I  believe?— I  did. 

When  was  the  first  time  that  yoo  saw  bim?-* 
The  day  before  the  fire  at  the  Rope-boQ« ;  I 
saw  him  at  my  own  booae  in  Hajaot-atiefti 
Portsmouth-common ;  be  came  to  my  booK» 
and  aaked  for  a  half- penny  worth  of  matcbei;  I 
took  dawn  two  bunches  and  put  them  uiNNitiM 

I  counter ;  he  asked  me  if  they  woqid  take  lire 
quick ;  and  he  desired  me  to  ohange  oaaof  tM 
bunches,  which  I  did;  be  pulled  some  silvtf 
out  (ff  his  pocket,  and  gave  me  ahelfp^^J* 

Are  you  sure  that  the  priaoaer  is  the  s>im 
person?—!  am. 

Prisoner,  How  can  yoa  he  ao  certain  froffl 
so  smalt  a  time  as  you  have  now  taken  to  j#» 
at  me ;  how  shoald  yon  know  my  pbyno^' 
nomy  ? 

GenteU  [looks  at  him  again]  I  am  wtt  bi 
ia  the  man* 

Jdhn  Hiendin  sworn. 

Did  yoa  ever  ^ee  tbe  priaoaer  at  Caottf' 
buny  ?— Aa  far  aa  there  is  bttroao  MMnbilitjP » 
Imowing  e  man,.!  hare  aeen  him'tncfa. 

W4iat  are  you?-^A^  auig«oii-«ttt  H^ 
carys  I  waa  lateljr  aHia^pWfca. 


Digitized  by 


Googl( 


1345]      JbrtOUugPirehPortmituARafi'Hdiue.       A.  D.  1111. 


[1346 


On  what  bonBen  or  oooamoii  did  you  wee 
him  there  ?— Upon  hit  oombg  lo  buy  two 
eaocee  of  spirits  of  turpeatine,  and  «  qatrter 
of  a  poond  of  fcalt-petrei  what  we  call  nitre. 

About  what  time  was  that  N*«  As  far  as  1  can 
reoolieety  it  was  either  three  or  four  days  be- 
fore or  aftv  the  SOth  of  NoTember. 

Mery  Biikop  sworn. 

Did  you  ever  see  the  prisoner  before  ?— Yes* 

Where  f--* At  my  house  in  Canterbury. 

Doyon  recollect  at  what  time  you  saw  him 
there  r— It  was  between  Micbaelmas  and 
Christmas ;  but  I  cannot  recollect  the  particu- 
lar time. 

Had  be  anv  conversation  with  you  when  he 
was  at  your  nouse  at  Canterbury  ?— -He  told 
me  he  had  been  interrupted  by  a  dragoon  at  the 
WhHe-horse  ;  he  told  me  he  came  From  Ame- 
rica on  account  of  the  disturbances. 

Do  you  recollect  whether  he  applied  to  you 
to  direct  him  where  he  might  get  any  thing 
made?— >He  asked  me  afterwards  Whete  be 
mi{;bt  get  a  wooden  thing  made  ? 

Priioner,    Is  that  a  proper  question  to  put  f 

Couruet.  If  I  was  to  put  an  improper  ques- 
tidn  the  judge  would  stop  me. 

Court.  No  improper  question  will  be  put ; 
and  you  ought  to  see  by  this  time  that  the  can- 
dour of  the  counsel  for  the  crown  will  prevent 
them  putting  an  improper  question. 

Did  you  see  any  thing  that  was  made  for 
him?— 1  saw  a  wooden  thing  which  the  ap- 
prentice of  Mr.  Orershaw,  to  whom  I  directed 
him,  brought  into  my  house  for  him ;  the  pri- 
soner put  It  under  his  coat,  wishing  not  to  have 
it  seen. 

Did  you  see  that  wooden  thtn^  ?-•  f  saw  the 
wrong  end  of  it ;  the  sha()e  of  it  was  a  long 
square. 

Was  it  at  all  like  this  ?  [shewing  the  witnesa 
the  wooden  part  of  the  machine  found  in  the 
Hemp- house.] — Yes. 

What  is  become  of  the  apprentice  who  made 
and  brought  this  machine  ?— He  is  since  dead. 

You  say  it  was  like  this  wooden  machine  ? 
— As  nifirh  as  I  can  guess  it  was  like  this ;  it 
was  of  the  same  bhape. 

Court.  How  long  was  it  after  be  asked  yoU 
where  he  could  get  such  a  thing  made,  that 
you  saw  it  brought  to  him  by  the  apprentice  ? 
— A,  Some  time  in  the  afternoon,  1  think,  of 
the  same  day. 

JoAn  Do%  twom. 

I  believe  yon  apprehended  the  prisoner  f»*^t 
did. 

What  did  you  find  upon  him  when  you  ap- 
prehended him?— I  found  upon  htm  a  Bath 
metal  seal;  a  pair  of  ateel  buttons;  a  snuff- 
box with  tinder:  a  amall  powder-horn  with 
gunpowder ;  a  large  nail  piercer ;  a  striking 
tindeNboX  primed ;  a  screw  battel  pocket  jliktol 
loaded  with  shot ;  two  bundles  of  maiches  dipt 
in  brimatone;  a  phial  bottle  half  full  with  api^ 
rits  o-  turpentinoi  aBd  •  Small  pair  of  acisiaia. 

VOL.  XJKi 


rAo«i4M  JMojon  sworn. 

Where  do  you  live  ?— lo  the  narish  bf  Hit 
Philip  and  Jacob  in  the  county  or  GlouceSterj 
near  to  Bristol. 

Look  at  the  prisoner,  did  yoti  ever  Be«  hitii 
before?— He  was  in  tdy  house  the  morroi^ 
after  Christmas-day. 

What  bnainesa  bid  be  thore  ?— He  came  td 
my  boiise  about  eleven  o'clock ;  he  asked  mei 
to  let  him  grind  a  lump  of  charcoal  u^ion  my 
Colonr-8tdne« 

What  bttsiness  are  yon  ?'-^I  am  a  tyler  and 
plaiaterer,  and  a  house  painter  ;  I  told  him  yei 
sure,  and  welcome ;  1  shewed  him  my  oolouN 
stone. 

What  did  the  prisoner  tell  you  be  was  ?-^i 
talked  with  him  a  good  while  afterwards ; 
when  1  waa  in  my  room,  I  saw  him  pull  out  m 
banger  from  under  his  coat  when  he  began 
grinding,  and  lay  it  down,  and  lay  his  great- 
coat upon  it }  I  said,  why  yon  are  one  of  thd 
press-gang  ?  No,  Sir,  said  he,  1  be  noti 

What  did  he  tell  you  ?— I  asked  him  wbed 
he  was  sttiiog  in  my  house,  what  he  did  think 
of  the  American  affairs;  he  said  he  wished 
that  affair  had  never  happened ;  that  he  had 
lost  a  plantation  there,  and  he  hoped  when  that 
affair  was  over  he  should  have  it  returned  tO 
him. 

Pritoner,  }s  U  proper  iliai  ttiis  man'tf  eVi-* 
dence  should  be  invalidated  or  not,  from  hiO 
own  downright  centre  dictions  ?  ^ 

Court,  I  did  not  observe  any  coiitradiction  i 
the  witness  does  not  seem  to  be  very  quick  of 
apprehension,  and  did  not  immediaiely  under- 
stand, the  question  put  to  him ;  it  is  nothing 
but  relating  a  discoursejihich  does  not  appear 
to  be  material.  ^P| 

Counsel  for  the  CrotSn  iO  3amet  Cambierf 
eso.     Have  ^'ou,  Sir,  translated  the  pasftpdrt  ? 

Mr.  Gambler,  This  is  the  translation  as  well 
as  I  understand  the  English  ot'  it. 

PrUoner.  I  object  to  the  passport  bi»ng  read« 

Court,  State  yonr  objectiout 

Prisoner,  That  they  who  shall  be  called  i^ 
witn^s  for  or  against  me,  may  not  hear  ih4 
contents  of  it. 

Coknselfor  tke  Crown.  We  shall  call  ntf 
more  witnesses. 

The  translation  of  the  PwaifUtt  was  ttnA  «# 
follows  i 

ISxhihited  at  the  )  .. 

Office  of  Marine  V  fiy  the  Kind. 

at  QalaiSi  3 

To  all  governors  and  our  lieitteotot  genaratif 
of  our  provinces  and  armies,  govfroor^ 
,  particular,  and  commanders  of  our  to^^oa^ 
.  places,  and  troops ;  and  to  all  other  out 
officers  justiciary^  and  subjects  to  whool 
it  shall  belong,  —  Health. 

W^  ivill  kird  eoitifKabd  yon  tei'y  edlfpfmly  i9 
let  pass  safely  and  freely,  Mt.'  iam«s  AiSit^bf 
going  to  England ;  without  giving  him  dr  so^ 
itring  him  to  hare  an/  Uodiittct )  bfli  Ml  iht 

4it 
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•btervatiaa^  or  do  yoa  iotend  to  eaH  ny-^ni' 

frtfsncr.  With  reelect  to  nmj  other  wiu 
aenes  that  may  he  caUed  afauffit  me,  if  then  ia 
a»y  ^oailtTe  met  tan  be  prored  agaiiial  me,  I 
wUl  tbeb  prove  the  nei^tive,  or  othervriae  ^e 
coort  will  proceed  according  to  the  lawa  of 
the  coantry.  1  have  one  thing  more  to  say ; 
I  woold  put  a  few  qaesti6taa  to  Chia  mao,  Mr. 
Baldwin. 

John  Baldwin  examioed  by  tlie  PrHoner, 

1  ibink  yoo  gfave  evidence,  that  I  ^oaM  have 
said  to  you,  tbat  on  Friday  the  6th  of  December 
last,  I  went  into  the  Bemp-honse,  berongiog  to 
his  Britannic  majesty's  yard,  in  Pdrt^mouth  F 
— I  did. 

And  that  f  went  in  Ihefe  with  some  combus- 
tibles, and  )ig;hled  some  hemp  ? — Yes  ^  in 
order  to  set  fire  to  tbe  comb.ustlbles. 

Do  you  s|>eak  of  lighting  a  flame,  or  laying 
the  tbmg  lighter  f — You  said  it  waa  matted, 
that  it  was  to  make  it  lie  ligbt. 

It  is  not  my  business  to  deny  going  to  Cao- 
lerbury ,  or  confess  it ;  do  you  say,  tbat  I  said, 
I  went  to  Canterbury  and  had  the  tin  machiae 
made  P— Yes. 

You  also  aay,  that  I  said,  that  I  went  into  a 
bouse  on  Portsmoutb  Common*  and  left  the 
passport  ?— Yes  ;  among  other  thibga. 

Priioner,  There  are  some  other  eTideooes 
say,  that  I  was  at  Canterbury,  one  aays,  about 
six  weeks  before  Christmas,  another  sara,  about 
six  or  seven,  another  between  Blicbaefiiias  aod 
Cbristm^is,  another,  before  or  aAer  the  20th  of 
November ;  of  the  other  three,  two  speak  of  it 
as  sooner :  respecting  the  French  passport  that 
has  beea  found  at  Portampulhi  it  seems  to  me 
inconsistent  how  it  can  be  niy  passport,  aod  at 
tbe  same  time,  *!  (o  be  at  Canterbury,  or  any 
whera  in  Bogladd  at  th«  time  mentioaed  ;  tbe 
date  of  the  passport  is  the  13th  of  Norember  ; 
if  I  can  brio^  these  tWo  articles  to  bear,  it 
seei^s  verv  uomtelligible  to  me,  for  it  is  sworn, 
that  1  said,  that  is  noty  passport,  and  agaia  it  is 
bworu,  tbat  I  was  in  England  at  tbat  time ;  that 
is  equal  to  tbe  good  geotleman,  that 'said  I  had 
power  to  alter  tbe  colour  of  m'^  own  hair  ;  if 
there  is  any  tbio^  brought  against  me  that  is 
poaitive,  1  am  reatfy  with  the  greatest  pleasure, 
by  the  help  of  Almighty  God,  to  receive  the 
punishment  of  the  laws  of  the  country^  be  what 
It  will :  there  are  other  things  surprize  roa 
more  than  that :  I  have  notbmg  more  to  say, 
my  toed. 

Counsel  for  the  Crown.  We  fiare  done  with 
i»«r%Tideiice. 

Court.  Will  yoo  call  any  witneaaea  ? 

Frwmier,  For  wbiit  end?  lill^aonielhiDsr 
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contrary,  every  atdvod  Msist8nce«that  heahall 
want  or  have  occasion  for.  This  pros^ot  pass- 
port to  be  valid  for  one  month  only,  for  such  is 
Our  pleasure.— Given  at  Fontainbieau  the  l5ih 
pf  November,  1776.  ^  Louis. 

By  the  king, 

Gratis  De  VfiRGEMNES. 

Counsel  for  the  Crown.  Nowit  will  be  mafte- 
tial  for  the  officer  to  tett  yoar  lordship  what 
those  books  are. 

Officer.  Tbe  books  are  Ovid'a  Bffetamor^ 
]6fao8es,  a  Treatise  of  the  Arms  and  Engines  of 
War,  of  Fh-e  Works,  6ec.  and  tbe  other  is  the 
History  of  Josdn. 

Counsel  for  the  Crown.  My  lord,  this  is  all 
dur  evidence. 

Couri.  Prisooer,  the  eridettoe  aeamst  yon  ii 
■ow  closed ;  this  is  therslbre  the  time  f^r  yoo 
to  maka  your  defenoe. 

Piiisoker'b  Defence. 

I  understand,  my  lord,  that  that  French  pass- 
port waa  »ot  found  out  till  a  few  days  ago,  and 
since  my  first  apprehension,  a  great  part  of  the 
kingdom  has  been  sought,  and  persons  have 
been  brought  fVom  many  different  places  to  give 
evidence  who  I  was,  or  what  I  am,  or  ao  w  as 
ihey  knew  about  me,  md  every  particular 
thing  tb^t  has  been  witnessed  respecting  the 
late  fire  in  t^e  I>ock-yard,  from  these  evi- 
dences given,  and  the  comtnunication  of  them 
to  all  the  people  in  the  kin^om,  by  news- 
papers, and  other  ways.  I  think  it  isjbossible, 
and  may  hare  been  possible  for  Mr.  Baldwin, 
or  for  ao^  other  person  that  is  any  way  at 
all  intelligible,  to  briog  every  evidence  against 
tue  that  that  personjms  dloue,  by  the  said 
knowledge  from  publKapen  and  conversa- 
tion ^  nevertheless,  whether  it  is  a  false  accu- 
aatioir,  that  is  upon  me,  or  whether  it  hi  a  be- 
traying of  trust,  through  tbe  treachery  of 


the  heart,  God  Almighty,  the  great  judge  of 
ell,  only  knows  ;  if  it  b  tbe  former,  1  pray  God 
Almighty  may  Ibt^ve  him  I  ii  h  is  tbe  Wer, 
1  pray  the  same !  but  in  that  case  I  should  like 
to  know,  whetherft  ia  proper,  that  a  person  pos- 
sessed of  such  a  disposition  aa  that,  should 
home  from  emissaries  onktiown  to  me,  and  do 
all  that  lias  in  him  to  inainuate  any  thiiig  out  of 
pae,  unkoown  tome,nnd.dayy  to.  come  andgt^t 
and  give  information  to  il^e  said  lord'Gebrgie 
Germain  ?  I  should  like  that  your  lordship 
would  toke  it  into  your  considenUibn,  as  lb  the  i 
sight  bl'  God,  whether  aoch  m  peitofei  baa  a 
right  in  the  eight  of  God,  hnd  aocovdhig  to 
tbe  laws  of  man^  and  of  this  luQgdom,  to  give 
evidebcfe  against  a  toan,  that  bis  bridSice 
ought  to  be  regarded  ?  Ht  that  may  hare  been 
tUe  to  betray  me,  and  sp^  tinogs  in  the 
dnrk  or  hie ;  %e  is  able  also,  1  ibink,  to  give 
tte  He  io  any  Utah,  through  motives  of  gain, 
or  any  other  ntotitea  whabodver*;  yoair  lurd- 
ffhip  caaoopaijfer  that  in  your  own  mind,  nmch 
jbetter  than  1  c^n  apeak  it»  aa  I  am  not  endmred 
With  oratory. 

t  Cmft  Do.jroomt^wilntocnoii'dml 


Orofed  positiao  agalnat  toe,  I  failend  no  defeooa 
til  the  world.  1  am  reldy  to  \wm  'nr  <fie  ar* 
oordinf  ti^jaMioe«    • 

ifer.  fiaron  HMam.  -GautiAasa  of tbr iory ; 
Tbe-firisoner  at  the  bar  atahds'nidicted  fhr  set- 
ting on  fire,  ^nd  prOdki^  to  be  *8tt  on  fire, 
ihn  iUpn^lMwe  i««tlto'i>o«k-7ftrd  il  Fotnn 
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mouth ;  and  before  I  ram  ap  the  eTidenoe  to 
yoUf  I  will  make  one  gfeoeral  observation  ;  that 
thoiigrh  it  is  impossible  for  any  lao^age  toagf- 
gravate  this  offence,  yet  it  is  not  for  you  now 
to  feel  the  roagnitade  of  that  crime  ;  you  are 
to  divest  yourselves  intirely  of  alt  the  horrible 
consequences  of  the  perpetration  of  it,  and  ap- 
ply your  consciences  to  this  single  fact ;  Is  this 
prisoner  guilty  or  innocent  of  this  offence  ? 
What  the  consequences  of  it  are,  or  mi|2fht  have 
been,  I  wish  you  not  to  think  of;  because  it  is 
in  human  nature  to  feel  prejudices,  that  one 
\vishes  at  such  a  moment  as  this,  juries  should 
forget.  1  am  sure,  therefore,  you  will  now 
think  of  nothings  but  the  plain  simple  fact  it- 
self; and  whether  it  is,  or  is  not,  supported  by 
tiie  evidence  you  have  heard. 

Gentlemen,  the  first  witness  is  James  Russell, 
who  says  be  is  clerk  to  the  clerk  of  the  Rope- 
yard,  and  that  upon  Saturday  the  7th  of  De* 
cember  last,  at  half-past  four  o*ck>ck,  he  first 
perceived  the  fire  by  which  the  Rope-house 
was  consumed.  •  There  were  hemp-toppings  in 
ilie  middle  loft,  and  cordage  on  the  ground 
Q(K)r:  and  that  was  the  usual  repository  for 
both  ;  much  of  it,  he  says,  was  burnt.— This 
(vitness  was  called  to  prove  the  fact  of  the  fire 
tself;  which,  though  too  notorious  to  doubt 
ibout,  was  necessary  to  be  proved  io  evidence. 
tie  says,  on  the  15th  of  January  he  fi>und  a 
in  case  in  tb^  Hemp- house,  on  the  ground 
loor ;  and  Dpon  its  being  produced,  he  says, 
t  appears  to  be  the  same— he  hu  no  doubt 
It  all  about  it.  He  loM  yoa  that  there  was 
I  box  in  it,  but  at  the  time  it  was  found, 
here  were  besides,  matches,  tar,  and  oil,  in 
he  wooden  box;  bat  the  tin  box  and  the 
%ooden  box  were  |hen  separate.  He  says, 
le  found  also  a  bottle,  which  had  bad  spirits 
>f  turpentine  in  it ;  be  found  all  these  things 
a  the  Hemp-house,  just  by' the  box :  its  situa- 
ion  was  in  the  center  o;f  a  mow  of  hemp; 
nd  it  bad  the  appearance  of  concealment, 
liough,  he  says,  a  peraon  by  going  up  to  the 
ippcr  end  of  it,  if  he  had  had  a  suspicion  or 
^prehension  of  it,  might  possibly  have  disco- 
ered  that  such  a  thing  was  there.  He  says, 
iiere  was  a  great  deal  of  loose  hemp  near  it, 
nd  there  was  some  dunnage,  which  I  under* 
land  to  be  cnltiogs,  or  refuse  of  hemp,  which 
?emed  to  lie  under  the  box  and  the  canister. 
'iiere  was  also  tome  brown  paper  lying  near 
,  aud  from  the  appearance  it  had,  it  seemed  to 
im  to  have  been  all  thrown  in  together  over 
)e  bundle  of  hemp  upon  the  mow ;  and  by 
illinin^  against  the  mow,  they  had  separated. 
[ow,  gentlemen,  it ia  nsaterial  fofyou  to  nnder- 
and,  that  all  these  several  things  were  fonnd 
I  this  place,  becaoae  in  the  coarse  of  tbe  evi- 
ince  you  will  find,  moat,  if  not  all  of  them, 
articularlv  accounted  lor ;— he  says,  that 
lere  was  hemp  in  the  place ;  that  both  it  and 
le  Ilemp-honae  most  have  been  consumed  if 
ic  fire  had  happened,  for  yoa  will  recollect, 
koupfh  fire  was  attempted  to  be  set,  as  well  to 
le  ilemp-houaeastbe  Rope-boase,  tbe  pro* 
I'.ence  of  God  di4  intefpote,  and  prevent  that 
um  taking  eAect. 
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William  Teoeb,  the  next  witness,  says,  tha^ 
he  saw  the  prisoner  at  his  master's  house  just 
without  West  Gate  in  Canterbury ;  and  be 
thinka  it  was  about  a  month  or  six  weeks  before 
ChristBMa.— The  observation  which  the  prn 
sooer  has  made  in  his  defence  is  very  true ; 
namely,  that  all  the  witnesses  from  Canterbury 
give  rather  a  difierent  account  about  tbe  time; 
they  are  none  of  them  very  particularly  pre- 
cise ;  they  all  speak  rather  at  large  about  it. 
But  |t  does  not  seem  to  roe  to  weaken  that  evi- 
dence, because  five  or  six  different  oeople  do 
not  all  concur  in  their  recollection  of^  the  very 
day  when  the  person  was  at  Canterbury  ;  and 
when  they  speak  cautiously,  it  is  not  to  be 
wondered  at,  thai  they  difi*er  a  little,  a  few  daya 
or  a  week  in  their  account  This  witness  says, 
that  it  was  a  month  or  six  weeks  before  Christ- 
mas, and  that  he  himself  made  the  tin  machine 
for  the  prisoner;  the  first  time  he  was  applied 
to  upon  this  business  waa  on  tbe  Monday  be- 
fore last,  and  that  was  particulsrly  asked  him» 
in  order  I  suppose  to  show  yoU  a  material  cir- 
cumstance, that  this  was  after  Ib^  prisoner  ha4 
confessed  the  whole  himself  to  Baldwin,  fiat 
when  I  use  the  word  ^  confession,*  it  is  proper 
now  at  the  outset  to  make  one  general  obeerva* 
jtion  to  yso  upon  the  evidence  of  BaMwin.  I 
do  not  look  upon  this  as  being  strictly  a  confe8'> 
sion  of  the  prisoner :  but  it  was  evidence  which 
the  man  himself  chose  to  disclose  to  Bafdwin 
withootany  solicitation  whatsoever,  and  without 
any  promise  or  engagement  of  secrecy.  It 
seems  to  have  come  from  the  prisoner  himself 
spontaneously ;  and  as  far  as  we  have  the  evi- 
dence before  oa,  Baldwin  dees  not  seem,  in  any 
of  these  conversations,  to  have  sought  a  disco- 
very from  the  priaoner }  but  it  has  all  come 
from  the  prisoner,  and  not  firom  Baldwin,  and 
therefora  what  the  prisoner  haa  said  in  his  de- 
fence by  way  of  objecting  to  BaMwin's  evi- 
dence, does  not,  in  my  apprehensiooj  weigll- 
much  in  the  consideration  of  this  qnestiOD. 

Tench  then  proceeds  to  say,  opeir  bein|^ 
cross-examined  by  the  prisoner  bimself,  that  hd 
knows  the  canister  very  particularly  by  the 
seam  in  it,  and  that  he  knowa  the  aeam  by  iti 
being  very  bad  aolder ;  that  he  took  particular 
notice  of  the  baduesa  of  the  solder  when  ^0 
prisoner  came,  and  that  he  can  swear  to  that 
aolder  any  where :  that  be  knows  the  pHsoner 
by  bis  person,  he  thinks  also  by  hia  hair,  but 
he  is  positive  that  he  had  the  same  aort  of  coat 
on  as  he  has  now. — He  saj^s  he  does  not  pre- 
tend to  recollect  the  particulai  day  that  he 
made  t|ie  canister. 

Elizabeth  Boxell  says,  that  ahe  flaw  the  pn« 
Boner  the  day  before  tbe  Rope-boose  waa  oq 
fire  at  her  own  house,  in  Barrack-street,  Ports- 
mouth :  that  he  took  a  lodging  of  her,  and 
lodged  there  one  night,  which  was  the  night 
before  tbe  firt.  And,  gentlemen,  her  evidence^ 
abstracted  from  bringmg  it  home  to  the  pri- 
aoner that  he  waa  at  Portsmouth  at  tbe  very 
time,  ia  extremely  material,  if  yon  give  her 
credit ;  inasmuch  as  she  speaks  to  partwular* 
woriK  imd  operalienfli  upon  which  she  feood* 
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■trett,  and  he  feand  the  bandle  lo  North-Hrael 
eta  Mrs.  Cole**. 

Mie.  Cole  being  celled,  eaye,  Ibetebe  knew* 
ibe  prieooer ;  tbet  be  came  to  ber  booeeoD  Ibe 
day  of  the  fire,  and  took  a  lodging  there ;  tbel 
be  left  e  handle ;  and  looking  at  the  handle  now 
prodaceil,  she  eaye  it  bae  all  the  a|ipearaiice  of 
being  the  eenae  handle.  Mr.  Jeffereys,  and 
another  peraou,  the  eajre,  bad  it  from  ber;  that 
ahe  never  opened  it  whilst  she  bad  it;  that  the 
bundle  was  not  tied  quite  close,  and  she  saw  a 
little  way  inio  it.  She  says  the  prisoner  came 
to  ber  bouse  in  the  forenoon ;  that  he  staid  a 
qoarter  of  an  hour,  and  went  out  about  11  or 
19  o'clock. 

William  Abram,  a  blacksmith  at  PortnnoQtb, 
says  he  lodged  in  the  same  room  with  the  pri- 
soner at  Mrs.  BoxelPs;  the  prisoner  asked  the 
witness  if  there  was  any  pressing?  He  aaid, 
yes,  there  ww  a  Yisry  hot  press.  The  prieoner 
said,  suppose  they  were  to  take  np  sugb  a  nan 
as  ine,  I  could  give  no  other  account  of  mysdf 
hot  from  writings  in  my  pocket.  Theo  be  Mk- 
ed,  if  a  man  was  to  get  into  the  josttoe's  hand, 
could  there  he  any  way  of  escaping?  The  wit- 
ness said  no.  Why  not  escape?  said  the  pri- 
soner, Why  there  are  very  high  walla-** Why 
is  there  no  way  of  gettbg  over  the  walls  ? — ^he 
said  no.  The  witness  says,  that  then  the  pri- 
soner said  there  was  one  Brooks  in  Newgate, 
that  he  knew  would  he  banged*  He  aaya,  the 
prisoner  bad  yellow  buckles  on,  bat  he  cannot 
swear  to  the  buckles  that  are  sbeirD  bim 
(whioh  are  part  of  the  contents  of  the  boodle), 
being  those  buckles,  though  they  are  the 
same  pattern.  Now,  upon  this  evidenee,  I 
would  m^Ko  this  observation;  tlial  Abram 
proves  the  identity  of  the  prisoner;  he  proves 
too  bis  lodging  at  Mrs.  Bostell's  bouse,  ao  that 
he  confirms  her  evidence,  and  lo  bis  kidgiog 
there  at  that  particular  time;  and  then  tlw 
bent  of  the  prisoner's  conversation  with  bim. 


liiin  employed;  fbr,  she  says  that  that  fery 
night,  when  he  was  at  her  house,  she  ohservi^ 
a  very  ugly  sulpboroas  smell  in  bis  room ; 
«nd  she  smelt  it  again  on  tlie  Saturday  mora- 
i9g :  the  was  so  uneasy  al  it,  that  she  went  up 
ptairs,  she  pushed  open  the  door,  and  found  the 
room  full  of  smoke;  she  asked  him,  with  great 
HDziety,  what  be  was  about  ?  Sbe  saw  that  he 
liad  been  burning  something  by  the  side  of  the 
fire,  aod  on  the  hearth  itself;  she  said  she  took 
H  candle  from  bim,  but  observed  it  was  not  the 
jnme  candle  sbe  had  carried  up.  She  says, 
be  was  doing  something  too  on  the  chair.  She 
Iheo  went  down  stairs,  but  returned  again  im- 
nediately ;  and,  in  that  interval,  ahe  having 
epened  the  window,  and  he  having  shut  it,  she 
told  bim  he  should  not  shut  the  window,  and 
insisted  upon  iu  being  kept  open.^-I  say.  gen- 
llemen,  this  is  material ;  because  as  this  case  is 
|o  depend  entirely  upon  a  chain  of  circum- 
stances, you  mast  lay  all  of  them  attentively 
together,  and  circumatonces  may  form  such  a 
l)0(|y  of  evidence,  as  shall  he  abondautly  stronger 
$ban  where  two  or  three  witnesses  swear  to  a 
positive  fact  If  you  should  think  this  case 
f  tands  upon  such  circomstances,  you  will  draw 
your  own  conclusion :  if  you  think  the  ciream- 
jptances  are  not  strong  enough  to  bring  the 
charge  home  to  the  prisoner,  you  will  then* 
idiscbaige  your  couscieooes  by  saying  so: 
l^lit  upon  titrv  little  circumstance  you  must 
Jiang.  This,  therefore,  is  material  to  recollect. 
The  prisoner  is  employed  visibly  in  some  pre- 
paration of  combustible  matter  over  night,  and 
nei^t  morning ;  the  fire  hepp^ps  that  very  day« 
Th»t,  therefor^,  you  will  lake  m  one  clrcum- 
elan(>e.  She  then  mentions  another,  which 
ium^  out  to  be  also  material,  which  is,  that  on 
the  Friday,  looking  into  the  prisoner's  bundle, 
sbe  found  in  it  part  of  an  old  shirt  and  a  pair  of 
leather  breeches  upon  a  tin  case :  now,  yoa 
Jhave  had  it  in  evidence,  tb^t  a  tin  case  was  fopnd 
in  the  Heqiprhoqse ;  she  ^ays,  sbe  viewed  this 
tin  case  a  quarter  of  an  hour,  ai»d  therefore  ia 
very  particular  io  swearing  that  it  is  as  macb 
like  the  caee,  which  has  bAn  prodooed  to  ypui 
#s  any  thing  can  he :  she  says,  she  was  so  moch 
Ularmed  at  his  proceedings,  that  she  ordered  him 
piH  of  her  house,  and  indeed  she  says,  that  she 
^pqld  pot  quit  the  room.  He  said  he  wanted  his 
(caivile;  ehe  bid  him  take  it  as  b^  went  down  ; 
M>4^i  by  apd  by,  may  turoontalsoto  be  a  circum- 
stance fit  to  be  remembered.  She  says  he  took 
away  the  bundle,  but  she  does  not  know  whether 
the  CApi^ter  if  ay  in  it  at  that  time ;  sbe  had  seen 
it  on  the  Friday,  and  this  was  on  the  Saturday, 
Then  Mr.  Commissioner  Garobier  produces  the 
bnodle  which  he  received  from  his  olerk,  John 
lefiereys,  on  the  21st  of  February ;  it  is  shewn 
to  Af  rs.  Boxell,  who  says,  sh^  doee  believe  that 
|o  be  the  same  bundle, 

John  Jefiereys,  who  delivered  the  bundle  to 
Ur.  Qambjer,  says,  that  he  has  qo  doubt  about 
the  haodlcerrbief,  which  inplosee  the  contents, 
beiogihf9  game;  he  says,  that  on  theereniog 
Itf  the  ^Oih  of  February,  he  had  orders  to 
Mm  9U  MH»^ft|  M  particularly  ji)  ffofjtli-  j 
t  1 


(for  yoa  are  to  Uke  the  whole  evidence  toge- 
ther) yoo  may,  perhaps,  think,  implies  tbst 
he  then  had  something  in^oontemplauoo,  which 
might  indiice  bim  to  wish  to  make  bis 
escaiie. 

The  next  witness  is  John  Baldwin ;  this  yon 
see  is  the  material  witness,  upon  whose  ac- 
count very  much  will  depend.  1  did  read  over 
bis  evidence  bel'ore  to  the  prisoner,  as  he  wish- 
ed to  bear  it ;  but  J  will  repeat  it  new  to  yoo. 
John  Baldwin  says,  he  first  saw  the  prioeoer  on 
the  7th  of  February,  at  sir  John  F^eklieg's, 
having  been  sent  there  by  my  lord  Temple, 
because  be  thought  be  might  kiiow  the  pii- 
painter,  and  bad  lived  in 


he  wae 

America,  and  the  prisoner  was  described  as 
having  beeo  there;  he  says,  that  he  biaMelf 
bad  been  at  Amboy ,  at  New  York,  and  at  Phi- 
ladelphia; beeayty  be  told  sir  John  Fielding 
that  be  had  pever  seen  the  prisoner ;   that  the 

Erisoner  beard  him  say  so,  and  made  him  a 
ow:  be  afterwards  saw  the^prisooeriftenother 
roomy  and  the  prisoner  beckoned  to  biB»  and 
h$  sat  down  by  bim  ;  aod  tb^  he«ilawi  inio 

a  mp  4impiP«9  mi  •^M  iriPfvliP  Imim^ 
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there  t  be  mentioned  terenl  people,  pnrticnJnr^ 
ly  some  Muitera ;  and  be  toM  bim,  **  yon 
are  nol  like  tbe  other  evidences,  who  have 
sworn  falseli^,  but.you  are  a  gentleman,  and  I 
wish  U  was  in  ray  power  to  make  yon  a  satis- 
faction,'' and  said  be  should  be  glad  to  see  him 
in  New  Prison :  he  ssys,  at  near  four  o'clock 
•he  went  there,  be  went  into  a  comer  between 
the  two  gates,  and  there  he  discoursed  a  good 
deal  with  him  about  America,  and  desired  him 
to  come  again  tbe  next  day.  Lord  Temple 
sent  him,  in  consequence  of  this,  to  lord 
Xxeorge  Germain ;  aod  they  both  thought  it 
material  that  he  should  go  to  tbe  prison.  Ac- 
cordingly be  went  sgaio  tbe  next  day,  and 
bad  a  good  deal  of  discourse  with  tbe  pri- 
soner; tbe  prisoner  tokl  him  he  found  he 
was  an  American  by  principle,  but  what 
countryman  was  he?  He  said  be  was  a 
Welshman ;  "  Why,"  said  he,  «<  1  find  you 
are  interested  for  America,  however."  Then, 
he  ssys,  be  told  ihe  prisoner  that  he  was  mar- 
Tied  ai  Amboy,  and  they  talked  about  the 
witness's  family,  tie  waited  upon  him,  be 
flays,  from  day  to  day,  tiU  the  15tb,and  in  the 
coune  of  all  that  lime,  nothing  but  general 
discouraeipassed  upon  tbe  subject  of  America; 
but  upon  tbe  15(h  be  made  material  discove- 
ries ;  he  then  began,  and  be  told  him  all  the 
particulars.  I  do  not  mean  that  be  told  him 
all  upon  the  15th  of  February :  but  I  collected 
from  bis  evidence,  that  the  substance  of  what 
lie  has  told  you,  all  passed  subsequent  to  the 
14th  of  Febrnsry  ;  and  among  other  things, 
be  asked  him,  '*  Do  you  know  one  Mr.  Deane  ? 
he  said  no.  *'  What,  not  Mr.  Deane,  employed 
at  Parisby  tbe  Congress  ?"— No.  «•  What,  not 
Silas  Deane  !"^.No— »'  He  is  a  fine  fellow ;  I 
believe  Benjamin  Franklin  is  employed  about 
Ihe  same  errand."  And  then  be  told  him  that 
he  bad  taken  a  view  of  most  of  the  dock  ysrds 
and  fortificaiions  about  England,  and  particular- 
iy  tbe  number  of  guns  in  each  ship  of  the  navy, 
and  tbe  weight  of  their  metal,  and  the  number 
«f  men ;  and  be  said  he  had  been  at  Paris  two 
or  three  times,  to  inform  Silas  Deane  of  the 
.  particulars  of  what  he  found  in  tbe  dock-yards; 
that  Silas  Deane  was  greatly  pleased  with  what 
be  had  done,  and  be  acquainted  Silai  Deane 
in  what  manner  the  dock-yards  were  to  be  set 
on  fire;  and  Mr.  Deane  was  amazed  be  could 
undertake  to  execute  it  in  such  a  manner  alone ; 
but  he  told  him  he  would  do  more,  execution 
than  be  could  imagine,  or  any  person  upon  tbe 
face  of  the  earth.  Deane  asked  him  what 
money  he  wanted  to  carry  bis  scheme  into  exe- 
cution ?  be  said  not  much ;  that  he  expected 
to  be  rewarded  according  to  his  merit.  Silas 
Deane,  however,  be  said,  gave  him  bill%to  tbe 
amount  of  300/.  and  letters  to  a  great  man,  a 
considerable  merchant  in  tbe  city  of  London. 
In  bis  discourse  with  the  witness,  be  express- 
ed his  anxiety  to  kuow  whether  my  lord  Gorn- 
wallis  had  been  defeated  iu  America ;  he  said 
be  knew  Washington  personally,  and  believed 
bim  to  be  abler  than  general  l)owe.  That  he 
wofAd  yratcb  and  barMS  geu^l  Howe,  and 


be  was  sure  tbe  Americans  would  conquer  this 
winter ;  but  tbe  grand  campaign  was  to  be  in 
tbe  summer.  He  said  be  only  wanted  a  lew 
experienced  officers,  which  be  believed  would 
be  supplied  from  France.  That  Silas  Deane 
was  appointed  at  Paris  for  that  purpose,  and  to 
buv  stores  and  ammunition ;  but  as  to  cannon 
ball,  they  bad  enough  in  America,  particularly 
somewhere  in  Maryland,  to  supply  all  Europe; 
aod  likewise  pitch,  tar,  and  turpentine.  He 
says,  from  tbe  7tb  of  February  to  the  24tb,  be 
was  with  him  every  day,  and  mostly  twice  a 
day :  tbe  prisoner  told  him  among  other  things, 
that  he  arrived  at  Dover  from  Parts,  and 
went  to  Canterbury. — Now  here  you  see  aji- 
pears  tbe  materiality  of  tbe  Canterbury  evi- 
dence. That  be  went  into  a  shop  at  Canter- 
bury,  and  bespoke  a  machine  to  be  made  which 
they  called  a  canister ;  tbe  master  to  whom  ha 
applied  be  said  was  a  stupid  fellow,  and  did  not 
understand  him ;  but  tbe  boy  was  more  inge- 
nious ;  though  he  was  obliged  to  stay  by  bim 
to  instruct  him.  Now  that  boy  you  see  baa 
been  called,  and  confirms  this  part  of  Baldv>in's 
efidepce,  by  swearing  positively  to  the  pri- 
soner being  the  man  who  came  to  his  master's 
shop,  who  bespoke  the  canister — for  whom  be 
made  the  canister,  and  who  took  away  the  ea- 
uister.  That  the  prisoner  told  him  be  gave  the 
boy  something  to  drink,  and  then  be  went  into 
a  public- houae  with  the  4^nister  under  the 
breast  of  bis  coat ;  that  there  was  a  dragoon  iu 
tbe  house  with  whom  he  had  some  words,  aod 
that  tbe  dragoon  opened  his  coat  to  see  what 
he  had  in  it.— The  dragoon,  you  will  recollect, 
is  called,  and  he  confirms  this  story,  not  direct- 
ly, but  in  such  a  way,  as  leaves  you  very  little 
room  to  doubt  about  it ;  be  does  not,  you  will 
recollect,  swear  positively  to  seeing  the  actual 
canister  itself,  but  be  saw  something  under  tbe 
breast  of  the  prisoner's  coat  shining  and  glitter- 
ing like  tin :  and  he  mentions  the  circumstance 
of  the  prisoner's  having  had  a  quarrel  with  bin 
comrade,  which  the  other  dragoon  also  con- 
firms him  in,  though  both  of  them  swear  cau- 
tiously to  the  identity  of  the  prisoner.  The 
witness  says  the  prisuoer  told  him  that  from 
thence  he  went  to  Portsmouth,  where  he  took 
a  lodging  at  Mrs.  Boxell's;  and  there  be  tried 
his  prepsrations.  Now,  gentlemen,  I  think  I 
am  warranted  in  saying,  that  Mrs.  Boxeli's  evi- 
dence was  very  material,  inasmuch  as  he  him- 
self, in  bis  discourse  with  the  witness,  has  con- 
firmed ber  testimony  in  the  strongest  degree: 
for  he  tells  him  here  what  she  told  you  belore, 
that  he  was  employed  in  her  house  in  preparing 
and  in  trying  these  combustibles.  He  goes  oo 
aod  says,  that  there  were  matches  made  of  a 
sheet  of  whited-brown  psper  being  folded  op  in 
ten  or  twelve  folds;  aod  he  told  bim  that  tbta 
was  the  method  in  which  be  made  tbem  m 
order  to  be  done  over  with  a  composition  of 
charcoal  and  gun- powder ;  that  is  a  small  cir- 
cumstance as  it  passes  ;  but  you  wJl  recollect 
it  presently,  as  being  perhaps  msterial :  tbe 
charcoal  he  said  must  be  finely  pouuded  upon 
a  o>loar*9tODe|  such  as  puiotm  use,  in  ord^  |« 
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hooM,  aii4  tita*  ib«  toM  him  he  niffittake  one 
w  he  w«Dt  down  stain.  He  Ndd  he  spriiiklcd 
aome  turpeoline  alioat  the  hemp  Uui4  was  round 
k^  aad  wbin  be  had  dooe  that,  it  waa  aome 
time  befere  be  fiMiad  his  coat;  aod  wheo  be 
found  it,  there  waa  a  good  deal  of  faemp  aticking 
about  it,  which  be  mdeavoured  to  get  off;  he 
theo  went  out  of  the  Hemp- boose,  aad  got  iota 
the  Rope>house  ;  aod  he  laid  down  a  quart  hot* 
tie  of  dpirits  of  turpentine  upon  its  side,  with 
henip  in  it  instead  of  a  eok-k :  he  said  close  to 
the  hemp  he  laid  a  piece  of  paper,  with  dry 
gunpowder  in  it,  aad  lo  the  paper,  where  the 
powder  was,  one  of  these  maSdies;  and  over 
the  powder  he  laid  some  hemp  lightiv  atrewed, 
and  a  quart  of  turpentine  poured  all  about  it. 
Now,  gentlemen,  if  yon  believe  the  §kcX  upon 
this  account,  to  be  sure  it  is  imposnble  to  oon- 
oeire,  that  anv  man  could  take  hia  measum 
more  effectually  for  doing  complete  mischief. 
He  said,  that  as  soon  fs  the  fire  of  the  match 
touched  the  powder,'  it  would  set  it  all  of  a 
bUoe  presently;  aad  that  by  cutting  these 
matches  into  pieces^  it  would  answer  to  uy 
time,  an  that  be  might  make  hb  ensape.  m 
told  him,  that  the  neat  ^1^,  which  was  the 
7th,  he  went  from  Mrs.  Bozeirs,  aod  tMk  two 
other  lodgings,  one  at  a  public  boose,  the  other 
at  a  private  bouse ;  and  no  took  fartionlar  oo» 
tioe  belbre  he  took  the  iodgnigs,  wbksbboiiiet 
bad  the  most  wood  about  Asm,  end  heoaid  be 
had  these  combustibles  ready  for  aettiog  those 
two  houses  on  fire,  on  the  same  dsy  thai  he  set 
fire  to  the  Rope-yard,  in  order  that  he  might 
keep  the  engines  engsaed :  he  told  the  womaa 
at  tha  fodffiogt  he  took  on  the  Commoo,  that 
heifsa  gomglo  Petersfield,  and  begged  her  to 
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makeiteffectaal:  be  said  the  paper  most  be 
doubled  before  it  was  dope,  in  oraer  to  present 
its  cracking.  Now  there  was  a  witness  caHed 
afterwards,  relative  to  what  passed  at  Bristol, 
who  is  a  painter.  Yon  will  recollect  I  was  de- 
sirous that  lie  should  steer  clear  ofdroppingeny 
tbiog  about  the  calamity  that  we  have  aH  heard 
of  at  Bristol ;  because  we  are  not  now  in 
charity  or  justice  at  liberty  to  suppose,  that 
this  prisdtner  had  any  the  remotest  connec- 
tion with  what  happened  at  Bristol.  But 
the  eviilence  was  uiaterial  in  this  way,  to 
prove  him  at  Bristol,  merely  for  the  purpose 
of  confirming  that  part  of  Baldwin's  evidence, 
where  he  said  the  prisoner  told  him  h^  went 
afterwards  to  Bristol,  and  to  prove  him  to  have 
been  with  Mason,  the  painter.  It  shews,  too, 
that  he  knew  hew  to  make  this  preparation, 
and  that  in  foot  he  did  himself  apply  to  the 
painter  to  grind  pharooal  upon  a  stone,  for 
some  purpose  or  another ;  what  that  purpose 
was  is  no  consideration  of  ours,  nor  was  that 
■the  view  with  which  the  evidence  was  called  ; 
but  however  he  knew  that  was  the  method  of 
grinding  charcoal,  and  therefore  it  confirms 
Baldwin,  in  some  measure,  in  this  pat  t  of  bis 
relation.  The  witness  says  he  told  him  that 
the  gunpowder  does  not  require  much  grind- 
ing ;  that  might  be  mashed  with  a  knife,  as 
painters  mix  vermilion :  but  they  must  be  very 

8 articular  in  mixing  these  two  bodies  toother ; 
le  charcoal  is  ground  in  water,  then  mixed  up 
to  the  consistency  of  new  milk,  and  then  with 
a  small  brush,  the  paper,  that  is  to  make  the 
match,  is  painted  over  with  it:  and  it  is  so  roa< 
naged,  that  the  match  will  4ast  84  hours.  Yon 
win  imagine,  I  dare  say,  without  my  Idling 
you,  that  it  is  material  for  any  person,  who  io- 
t^ds  to  carry  into  execution  such  a  purpose  as 
this,  that  it  should  not  be  executed  too  soon ; 
it  is  of  importance  that  it  should  be  some  time 
about,  in  order  to  fiicilitate  the  party's  escape ; 
and  therefiire  it  is  to  be  so  contrived,  that  it  is 
not  instantly  to  take  fire.  He  told  the  witness 
he  lodged  at  Mrs.  Boxell's  one  night,  but  she 
was  a  very  imrudent  woman,  for  she  had  open- 
ed his  bundle  during  his  absence.  The  tin  ma- 
chine, he  said,  was  a  curious  construcCloo  of 
his  own  invention ;  and  in  that  We  all  go  lh|D|f 
with  him ;  it  most  certainly  ta  a  curious  in- 
vention ;  and  it  is  only  a  pity  that  it  was  for 
such  a  purpose.  He  tohi  him  he  had  a  wooden 
box,  which  was  made  with  a  hole  in  the  centre, 
to  put  a  candle  into  it ;  and  in  that  box  he  pnt 
tar,  turpentine,  and  hemp.  He  said  tha  can* 
Bister  fitted  the  box  so  well,  that  when  the 
candle  was  put  in,  nobody  could  perceive  any 
Kght:  then  he  told  him,  that  on  the  6th  of  De- 
cember, he  went  into  the  yard,  and  got  into  the 
Kemp-house,  where  there  was  a  deal  of  hemp, 
so  tight  matied,  that  he  coukl  hardly  get  it 
apart— that  he  pulled  his  coat  off  to  work  at  it) 
and  then,  after  lightening  the  hemp,  he  phused 
the  canister  over  the  box  with  a  smaH  candle 
in  It  Now,  gentlemen,  you  wilt  racoUect  that 
Mrs.  Boxell  teld  you  he  was  very  desirous  of 
having  a  candle,  when  he  went  sway  fueoi  hes 


take  care  of  his  bundle-that  bundle  vau  have 
an  accounted  aflsr  that  he  went  into  the  I>oGk- 
yard  in  order  ta  set  fire  to  the  Hesop^lMnHe, 
and  the  Ropa- house.  He  first,  be  said,  went 
into  the  Hemp-bouse,  and  struck  a  light ;  bat 
the  matches  were  very  damn,  and  he  oouM  oat 
gat  the  Bttlphor  to  take,  ano  ha  wasted  in  tha 
trial  the  whole  box  full  of  thnlef 
it  till  lio  almost  burnt  his  li|is : 
away  from  the  Hemp-houae,  in  despair  of  aetp 
,  ting  fire  to  that,  aod  procured  sonae  heftier 
matohes;  and  he  returned,  aad  got  ioto  the 
Rope-house;  and  theu  he  set  fire  to  the  motch 
that  led  to  the  powder.  This  is  the  oeoouat 
he  gave  of  the  maoner  in  which  he  perpettotcd 
this  crime:  he  said  he  had  bought  a  hsUpenoy 
worth  of  matches  the  day  before  of  a  wooaoo; 
that  woman,  voo  see,  is  called,  in  di»stthse 
qosnt  part  of  the  evidence,  aod  ooofiroM  Bsdd- 
win  iu  this  oiroumstance  too  of  his  rslglisa. 
The  day  he  put  the  preparations  io,  W^aoid, 
he  w«f  so  long  about  it,  tfaathe  wosioafcsd 
into  the  Heiop-hoose,  aod  oaoU  oat  gi*  •■t ; 
he  tried  at  several  doors,  he  weot  thso  i^pHaiis, 
and  pulled  off  his  ahoes,  and  tviai  mtMum  ho 
could  get  out;  finding  that  ho  ~ 
caose  back  to  the  same  door^ 
somebody,  he  halloed;  ' 
came  there,  he  said  it  was 
ootheootsidscf  thi9  door 
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which  wl(3r  hesb«oM  gM  ovt;  thtftiAo  te  Mi- 
firmed  to  fan,  that  a  perioo  tvas  lodbed  iii»>biit 
who  that  ^peiaei^'waa,  k  not  poailiTely  pM^ed., 
He  tald,  wheD  ^e  caine  aHI,  he  was  mncb' 
yezed  Ihat  he  oooM  not  aet  the  Benp*  house  on. 
lire ;  and  alio  Fdxed  hteauae  be  could  not  |fo 
to  Portflmonth  CpnuiMni,  where  he  had  kfi  a 
pared ;  vhieh,  joq  wiU  obaerre,  he  toM  him, 
and  it  is  very  material,  ooBtatned,  amoDg  other 
tbioga,  a  pistol,  aa  Ovid's  Metamorphoaea,  a 
book  entitled  The  Art  of  War,  and  nfiakinfi: 
Fire  Worka,  and  m  pasaport  from  the  French 
kiiiff ;   all  o£  which  you  see  are  foand  in  it. 
And  fn  thht  .pastoorl,  he  aaid,  was  his  real 
name,  which  ▼^3EBd  him  more  tbaii  any  thing ; 
bol,  however,  aa  it  waa  inFrenob,  he  did  not 
imftg^ine  that  the  people  at  the  Mfiog  eould 
read  or  mideratatul  it ;  bat  he  es^preiteed  bia 
aarprize  that  thia  hnndle  bad  not  been  foand« 
He  aaid,  aftersettiog  firaio  the  Rope-boiiae,  ha 
made  the  best  of  bis  w»y  towards  London.; 
and  that  he  was  so  sorrv  be  isonid  not  get  the 
matches  to  .4ight,that*be  had  a  ^gbed  mind  to 
shoot  at  the  wmdowaof  the^woman  wheta  be 
had  them :  he  said,  that  he  bunit  thebWs  «nd 
the  letter  (whidh  you  will  tcmember  he  told 
him  before  be  brai^ht  over  from  iKlaa  Dcane) 
on  aoconnt  of  the  behatvioor  of  Mra.  Bbxell, 
for  he  evUeiitly  aospedted  tbKt  sbe  entertained 
some  doubt  ol'  him ;  and,  therefore,  lest  the 
person  to  whom  the  letter  was  addressed,  or 
the  bills  migbtiead  to8dis6ovesy,'he  prudently 
burnt  them  all.    iie'said,  soon  after  he  left  the 
yard,  he  jdmpcd  ibto  a  cart,  and  dedred  the 
Woman  ti>  dfi^e  oaick*;  ibb,  you  -sen,  h  posi- 
tively  conii^med  W 'the  wenian  who  dlwrn  the 
very  cart*;  he  rode  in  it  two  miles,  nnd  gave 
Iter  sizpenee  to  go  quick ;  that  be  had  near 
four  mites  to  go  before  he  passed  ihehentrics, 
and  therefiNre  was  very  desuroua  of  ^getting  past 
them ;  and  that  two  mimites  after  he  bad 
passed  them,   tte  kiofced  baok  and  saw  the 
Hames,  aad  tbe  very  elemcnth  seemed  in  a 
blaze ;  he  walked  all  the  w«y  to  London  $  anil 
in  the    road   between  the  last  sentry,  and 
Kingstoof  two  dogs  barbed  atlrim ;  be  shot  at 
one  of  thett,  and  believed  be ieilled  or  wounded 
liim.    I'he  bieit  momnig,  bemg  Bonday,  be 
Ifot  to  Kiagslon,  and  waited  tfattu  till  near 
ilusk;  he  then  eame  ni  the  stage  to  London, 
and  waited  uponthe  great  man,  the  merchant 
ia  tbe  citv  $  and  he  feoMhim  that  bebad  a 
letter  and  bills  upon  ,bim  from  8ilaa  Deane  at 
Paris,  but  which  he  bad  been  obl^ed  to  Imrn. 
The  merefaaot,  be  aaki,  aeumoA'very  shy  cf 
[)im,  and 'said  be  had  reoeived  no  iueb  Accounts 
from  Puns';  he  answered,  that  he  mighttbink 
ivhat  be  pleased,  hot  that  be'was  an  enemy  to 
Great  Britain,  and  »  fHttod  to  Amerk^i  and 
bat  he  had  set  fire  to|he  Rope-hodseatPutti* 
fnouth,  which  he' would  see  in  the  papers  on 
Honday.    Baldwm  aaid  be  oeoldnoi^detthu 
aatneof  themeechutot  ftombbn,  but  4be  url* 
loner  said  ^  tterebani  appUioied  ta  mefet  m 
It  a  eoffbe-hourie,  and  tfie  gMleman  traited 
here  ucebrdfafgly  for  faho  |  tbUydSieoUVMd  a 
ittle  together^  but  tbe  g«fttluiliali  iMtted  itiU 


shy  of  bso,  and  adother  gedtleman  in  tbe 
coflTee^bonse  taking'partidnbr  notice  of  hhn,  be 
did  Uot  curb  to  atop  long  z  he  was  so  aogry  that 
thergentieunn  would  not  believe  him,  that  he 
got  up  and  went  to  Hammersmith,  from 
whence  he  wrote  to  him,  and  said,  be  was 
going  to  Bristol,  where  he  would  hear  more  ef 
his  handy  works;  and  you  will  remember  there 
is  a  subseipient  evidence,  Maaou,  the  painter, 
who  tells  you  he  saw  btm  at  Bristol.  He  said, 
lie  arrived  at  Bristol  a  few  daya  before  Christ^ 
BBUs ;  that  he  got  leave  of  a  painter  there  to 
grind  aome  diarcOftl  upon  a  colour-stone  of  his^ 
and  that  the  painter  took  notice  he  was  long 
about  it :  that  painter,  you  recollect,  has  been 
called,  who  tells  you  that  the  (Mrisoner  did  ap- 
ply  to  him  for  the  purpose  of  grinding  charco«l 
upon  a  colour- stnne,  and  he  did  according  so 
grind  it.  Then  tbe  witneto  sajrs,  that  be  gave 
an  account  of  this  from:ih^  to  day,  to  ford 
Temple  and  lord  €leor|fe  Oermaio,  and  he 
mentioiied  that  the  15th  was  tiie  first  day  that 
the  prisoner  disclosed  any  of  the  particulars  to 
him.  Now,  gentlemen^  you  see  from  this 
nian's  evidence,  there  is  ati  exceeding  dear, 
btelKgible,  aUd  consistent  history  given ;  but 
if  this  account,  clear  and  consiateot  as  iX'W^ 
were  unsupported  by  other  evidence,  one  miff  ht 
perhaps  entertain,  some  doubts  abtkit  it ;  but 
where  you  find  it  confirmed  in  almost  ^ery 
flototerial  pbssage.  Where  you'find  it  not  con<^ 
tradicted  in  any  one  eiroumstance,  yen  must 
then,  I  ihiuk,  feel  it,  irben  so  authenticated,  to 
be  a  very  strong  body  of  evidence  indeed. 

£dward  BvAus,  who  is  one  bf  tbe  drag^iftp, 
says,  that  he  was  at  Canterbury  from  October 
tilhhe  tst  of  February.  But  you  will  6bterve, 
that  be  does  not  pretend  toawear  positively  to 
tbe  ^prisoner ;  for  he  ^ays  the  man  is  mueb 
altered  since  he  saw  htm,  though  her  believes 
him  to-be  the  same.  He  says  it  was  about  tbe 
edd  of'  Ootober,  or  begihnuig  uf  f^oVember^ 
thatbesUw  bim  there,  atid  that  too  yon  «ee  ie 
ccmtcadiotory  to  the  ether  evidences;  as  to  the 
nreoise'iime  iheydo'nut  agree,  us  1  told  you 
pefovu';  but,  however,  lie  agnses  in  this  mate- 
rml  article,  which  came  from  tbe  prisonei^ 
own  mouth  to  Mr.  -Bafdwhi,  that  he  was  there 
at  the  time  when  he  had  a  quarrel  with  hlm^ 
in  foot,  the  witnets  Mys  be  bad  k  quarr^  With 
him  (supposing  tbe  priHoner  to  be  the  person) 
at  Canterbury,  and  he  then  says  that  the  pri- 
soner had  on  a  broivn  sortout  tCdt,  but  he  did 
not  see  whet  was  under  his  coat. 

Thewext  witness  is  .fames  Wilson,  the  com^ 
lude  of  the  last  trltneas.  Who  was  there  At  the 
same  time,  and  who  says  that  he  really  thinks 
th^prifeoner  fisthesame  person,  though  he  Will 
not  positively  swear  to  him,  and  that  the  dresli 
was^the  same  as  be  is  iirnow ;  be  Tcmemberfe 
that  there  was  a  dispttte  between  his*C6mrade 
and  Urn,  and  belays  he  did  observe  s<imeth(ng 
white  under  hl^  cOiit  Which  gfi^Med  like  fhi. 

John  Fishdr  lives  at  Mr.  Turk's  at  Ctitfter- 
lory,  who  is  ti  tinman :  he  i^ayu  be  thinks  be 
has  ileen  tbe  ptisooer,  atid  he  bi^fee  St  to  b^ 
«bout  fix  or  sevett  weeks  before  Cbtistimis>  that 
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besawhimiohisiiiaiter'fBliop;  ywiteetliej 
all  vary  a  little  as  to  the  time :  be  Mya  tbe  pn- 
■oner  ordered  two  caoitterif  and  be  ordered 
tbem  to  be  made  of  a  long  eooare  ahape ;  and 
one  of  them  being  prodoced  now  to  bim,  be 
belief ee  it  to  be  the  game;  and  he  says  be 
does  not  know  why  the  prisoner  did  not  take 
tbem  away,  but  he  left  them  at  tbeir  shop : 
bowoYer,  be  says,  the  prisoner  called  once  for 
them,  but  they  were  not  then  completed. 
KoMT,  gentlemen,  upon  this  msn't  evidence  yoif 
will  naturally  make  this  obserration,  that  the 
person,  be  he  who  he  may,  that  wanted  this  tin 
box,  certainly  wanted  more  than  one  ;*  why  he 
did  not  bespeak  them  all  at  the  same  shop, 
cannot  well  be  acconnted  for,  ooless  it  be  that 
he  thought  so  mauy  st  one  place  might  lead  to 
oome  suspicion.  However,  thefsct  turns  out 
to  be,  thst  he  did  not  »tay  for  these  two  being 
made ;  they  were  left  liehind,  and  he  only  car- 
ried off  that  which  has  been  found. 

William  Baldy  is  next  called  ;  and  be  proves 
the  prisoner  not  only  in  the  Dock-yard,  but  in 
this  very  building,  on  the  7th  of  December. 
The  witness  says  he  is  a  rope*maker,  that  he 
bas  seen  the  prisoner  in  the  Dock-yard ;  b^ 
aays  he  saw  the  prisoner  in  the  Rope-house  on 
the  lower  floor,  about  a  hundred  yards  from  tbe 
east  end  of  it,  on  Saturday  the  7th  of  Decem- 
ber, between  eleven  and  twelve  o'clock,  which 
was  the  day  of  the  fire.  He  says  he  saw  the 
Drisoner  come  down  from  the  upper  part  of  it 
Mow  that  too  ooofirms  the  storv  that  Baldwin 
has  told  ;  for  the  prisoner  said  ne  was  first  in 
the  lower  part,  that  he  could  not  get  ont  there, 
and  then  he  went  into  the  upper  part ;  the  wit- 
ness mentions  an  immaterial  passage,  which  I 
need  not  repeat  to  you,  about  picking  up  a 
•mall  stone,  and  he  bad  a  little  discourse  with 
him :  that  was  only  asked  to  satisfy  you  that 
be  was  so  long  in  conireraation  with  this  pri- 
soner, that  he  could  not  make  any  mistake 
about  bis  [person,  but  that  he  was  the  man; 
be  stayed  five  or  six  minutes  with  him,  and 
then  left  him :  he  fays  he  saw  him  about  ten 
minutes  or  a  quarter  of  an  hour  after  thi^  at  the 
east  end  of  the  same  floor  coming  down  stairs ; 
and  then  one  William  Weston  being  with  the 
witness,  the  prisoner  said  lo  Weston,  <«  How 
do  yQu  do?"  holding  out  his  hands  to  him; 
and  he,  thinking  him  to  be  an  acquaintance  of 
bis,  did  not  stay  to  bear  his  conversation  with 
bim,  but  went  away.  He  closes  bis  evidence 
with  saying,  that,  from  seeing  him  at  tbcM 
different  times,  be  is  certain  he  is  the  roan. 

William  Weston  says,  that  to  tbe  best  of  bis 
recollection  he  saw  the  prisoner  in  tbe  Rope* 
bouse  the  day  the  fire  was.-*He  had  very  little 
conversation  with  him  at  that  time;  but  be  is 
positive  it  was  the  same  man ;  for  he  had  seen 
bim,  he  says,  seven  weeks  before  walking 
about  in  the  Dock ;  he  did  not  however  see 
bim  come  down  stairs:  these  two  witneiiet, 
as  far  as  tbeir  evidence  goes,  prove  bim  to 
have  been  in  tbe  Dock-yard,  and  in  that  very 
building  in  the  Dock-yard,  upon  tbeday  when 
the  fire  happened. 


Edward  Carey,  a  shipwright,  saya  he  wan  at 
Portsmouth  tbe  day  before  the  fire ;  and  thai 
night  be  remembers  a  person  being  sbnt  up  in 
the  Rope-house  ;  lie  beard  a  person  making  a 
noise  ra  tbe  Rope-house,  who  said  he  van 
locked  in,  and  desirsd  him  to  let  bioo  oot ;  the 
witness  said  be  could  not,  and  went  away ;  so 
thst  littie  circumstance  too,  mentioiicd  by 
Baldwin,  yon  see  is  confirmed  by  this  witness ; 
he  remembers  a  person  being  locked  up  in  the 
Rope- boose,  but  yon  will  observe  that  he 
does  not  pretend  to  say  that  person  was  tbe 
prisoner. 

Then  Ann  Hopkins  is  called.  Sbe  ia  the 
woman  that  drove  the  cart  that  day  from  Ports* 
mouth,  into  which  yon  recollect  he  told  Bald- 
win that  be  got«  She  says  she  saw  tbe  pri* 
sooer  the  day  that  the  Dock  was  od  fire  at 
about  four  or  half  an  hour  past  four  io  the  af- 
ternoon. At  that  time  she  was  oomtng  from 
the  market ;  she  saw  him  first  between  the 
Bull  and  Gosbam,  she  did  not  see  bim  tiU  be 
came  up  close,  to  her ;  he  stopped  her  and 
asked  her  where  she  was  going  P  She  said«  a 
little  way ;  be  said  he  would  give  her  any 
thing  to  give  him  a  lift,  for  be  was  going  to 
Petersfield  that  night,  and  was  aftaid  he  ahooU 
be  belated  ;  and  intreatiBd  her  to  drive  as  fsst 
as  she  could.  When  be  csme  into  the  cait 
sbe  observed  be  was  much  ont  of  breath  ;  she 
told  bim  she  was  to  stop  to  bny  a  pair  of  pat- 
tens ;  she  did  accordingly  stop  at  a  afaop  ;  she 
was  to  pay  a  shilling  for  them;  tbe  priaonsr 
threw  down  sixpence,  and  then  be  said,  be 
wished  he  conki  get  a  returned  chaise;  and 
when  sbe  slopped  a  little  before  sbe  eumt  to 
her  own  house  to  give  her  bone  souse  drink, 
he  jumped  out,  and  ran  away  along  the  JLoo- 
don  road.  Now,  with  respect  to  this  evidence 
to  be  sure,  any  person,  totally  uncnwinnd  in 
any  guilty  deed,  might  be  audoua  to  get  to 
Petersfield;  might  be  aftaid  of  behig'  be- 
nighted ;  might  wish  her  lo  drive  very  6st ; 
all  that  might  happen  very  natnialiy  witboat 
any  ioipntation  npmi  the  party ;  bnt^nalsaid 
before,  you  are  to  take  this  case  with  all  its  dr^ 
enmstaoces  together ;  and  everv  little  eitcosi* 
stance  weighs  mmetbing;  anil  if  yon  ahonld 
trace  tbe  prisoner  to  the  ivtj  phM)e,  ninsost  to 
the  moment  of  the  fire,  ifjfen  traee  him  lennng 
tbe  plaoe  immediately  after,  and  being  ia  this 
state,  out  of  breath,  eagerto  getoff,  prnasiBg 
the  woman  to  drif  e  on,  anxions  to  get  a  re- 
turned chaise,  jumping  out,  and  running  for- 
ward when  sbe  stopped ;  laying  theae  cireom- 
stances  togeAber,  with  all.  tbe  others^  to  be  sare 
you  will  TO  justified  if  yon  entertain  eame  aas- 
piokms  about  bia  nMtive.  But  all  thia  yea  will 
weigh  together  with  IfaeflMny  Tarionn  lananm* 
stanceaofthecase. 

Eliaabeth  Gentelft  says,  sbe  litea  en  Porta- 
mouth  Common.    8be  snyr  tbe  |   ' 
house  tbe  day  before  tbe  fiie  f 
and   asked  her  for  a 'halfiiann»-VMlh    of 
matches.    That  yon  teOf  | 
ciicomstance  tbnt  baa  bo 
fffOOI.: 
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fcooghl  •  haifpcnny  worth  of  matdbef  of  t 
^^oinan  al  Portemoutb.  Bhe  wtty  he  askM 
particalarly  if  tbe  matches  would  take  qoick  ? 
tie  took  a  handle  and  tried  one  or  two  of  them, 
and  Ibeo  he  took  out  some  money,  and  paid  her 
a  halfpenny*  She  says,  she  is  sure  he  is  tbe 
•ame  person*  Now,  upon  this  evidence,  il  is 
for  yo}ir  coosideratioo  whether  a  man,  0oiof 
to  buy  oiatcbes,  would  or  would  not  shew 
9iicb  an  anxiety  about  thi^ir  being  particularly 
well  made  ;  and  there  is  one  more  obserFalioD, 
which  I  would  make  to  you,  that  the  man  who 
mtB  to  buy  a  iifilfpenny  worth  of  mati^es  for 
bis  own  U8e»  is  hardly  such  a  man  as  could 
aflbrd  to  express  a  desire  of  meeting  with  » 
post  chaise  to  cany  him  to  Petersfield. 

The  jiext  witness  is  John  lllenden,  who  is  a 
•orgeon  and  apothecary.  He  sayp,  tliat  as 
far  as  human  poesibikity  can  go,  the  prisoner  i^ 
the  person  whom  be  saw  at  Canterbury,  three 
or  four  days  before  or  after  the  SOtb  «f  NoFcm- 
ber ;  and  that  he  is  particulnriy  clear  that  he  is 
the  man,  because  he  came  to  bis  shpp  to  bMy 
two  ounces  of  spirits  of  turpentine,  ana  a  quar- 
ter of  a  pound  of  saltpetre.  Mow,  gentlemeo, 
these  things  you  will  feel  a  man  might  inno- 
iMsntly  buy,  at  the  time  you  are  recollee|ing 
that  these  materials  bate  been  found  upon  tbe 
spot,  and  tliai  they  are  materials  necessary  for 
combustion. 

.Mary  Bishop  says,  that  the  prisoner  was  at 
ber  house  at  Canterbury,  between  Michaelmas 
and  Christoias ;  so  that  she  speaks  very  vague- 
ly about  tbe  tioke ;  she  cannot  be  positAFo  when 
it  was,  but  she  remembers  one  circumstance 
/believing  it  to  be  tbe  prisoner)  that  he  told  her 
lie  had  iMen  interrupted  by,  that  is,  that  he  bad 
had  a  quarrel  with  a  dragoon  at  the  White 
Horse,  and  he  told  her  in  conversation,  that  he 
came  from  America,  on  account  of  the  dis- 
turbances; but  he  asked  her  a. material  ques- 
tion, and  that  was  whether  he  could  get  a 
wooden  thing  made,.which  she  did  not  know 
wh«t  name  to  give  to ;  but  the  wooden,  engine, 
that  is  producra,  being  shewn  to  heft  she  says, 
upon  her  directing  oim  to  some  man,  who 
could  make  it  for  him,  that  she  saw  something 
which  a  Mr.  Overshaw*s  apprentice  brought 
for  the  prisoner  in  the  aflemoon  of  the  same 
day,  and  that  he  put  it  under  his  coat,  wishing 
ooC  to  have  it  seen.  The  oounpel  very  properiy 
asked  the  woman  what  was  become  of  the  ap- 
prentice ?  because  undoiihiedly  ihey  ought  aot 
to  have  stopped  short,  without  calling  the  ap- 
prentice; hut  the  apprenticf^sbe.says.is  dead, 
therefore  we  cannot  have  any  clearer^  or  fuller 
evidence  upon  this  matter.  Then,  upon  look- 
ing on  this  wooden  mitchine,  she  says,  it  is  as 
near,  as  she  can  guess,  like  that  thing  she  saw 
brought  to  the  prisoner. 

JobQ'Dalby  is  the  person  who  apprehended 
the  prisoner,  and  he  is  called  to  prove  what  he 
jfouod  upon  him ;  he  says  the  prisoner  had 
upon  hhlaa  pistol  primed  and  h)aded  with  shot ; 
he  bad  a  pistol  linder-box,  which  was  also 
primed  ;  and  he  had  a  snuff-box  full  of  tinder. 
|)low,  geotlemeDy  that  in  a  little  circumstaoce 
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that  is  vDcommoD ;  a  man's  carrying  abont 
with  him  a  pistol  tinder-box  to  strike  a  light 
may  very  well  be ;  but  be  seldom  carries  mom 
tinder  than  that  pistol  tinder-box  will  hold  ; 
for  if  ever  jrou  saw  one  of  these,  you  must 
know  there  is  a  part  of  it  made  to  bold  tinder 
in ;  bu^,  however,  over  and  above  that,  he  had 
a  snuff-box  full  of  tinder,  and  he  had  a  powderr 
born  with  some  gunpowder  in  it.  He  says, 
he  had  also  two  bundles  of  matches.  You  re- 
member he  was  discontented  with  tbe  Rktchea 
which  he  tried,  and  went^ut  of  the  Doek-yard 
and  bought  others» 

Thomas  Mason  says,  he  lives  at  Bristol,  and 
is  by  trade  ^  painter ;  that  the  prisoner  called 
on  him  the  day  after  Christmas -day,  and  asked 
him  to  let  him  grind  a  piece  of  charcoal  upon 
his  colour-stone,  which  he  did ;  this  is  only 
materiai  to  show  that  he  was  at  Bristol,  as 
Baldwin  mentioned  he  was,  and  that  he  knew, 
in  fact,  wbat  use  the  oolour-atoue  could  be  ap- 
plied to. 

Then,  gentlemen,  the  only  remaining  evi- 
dence is  the  contents  of  the  bundle.  The  bun- 
dle has  been  opened,  and  in  it  is  found  the 
passport  from  the  French  king,  about  which  ha 
expressed  so  mnph  anxiety,  lest  it  should  lead 
to  a  discovery.  That  passport  is  dated  the 
13th  of  November ;  it  is  in  the  common  form, 
to  grant  him  free  permission  to  go  out  of  the 
kingdom,  and  to  continue  n^  force  for  oiia 
month  from  the  date.  Besides  that,  there  wae 
Ovid's  Metamorphoses,  and  a  Treatise  of  tbe 
Arms  and  Engines  of  War  and  Fireworks,  and 
the  Justin,  the  books  he  ipentioued  to  Baldwip, 
snd.  the  pistol,  and  some  few  other  things. 
This,  gentlemen,  is  all  the  evidence  in  support 
of  the  prosecution. 

The  prisoner  has  called  no  witnesses,  but  lie 
has  rested  his  defence  chiefly  upon  tbe  credit 
that  you  ought  to  ^^  to  the  evidence  of  Bald- 
win; becanse  he  says,  that  a  min  who  was 
capable  of  drawing  out  this  evidence  from  him, 
ought  not  to  receive  credit  in  a  court  of  justice. 
Gentlemen,  I  have  told  you  before,  and  I  ought 
to  tell  you  now,  that,  in  point  of  law,  there  is 
no  objection  to  this  man's  testimony ;  and  from 
the  manner  in  which  he  came  by  tbe  know- 
ledge, which  he  bos  now  furnished  us  with,  I 
do  pot  see  that  there  was  anv  thing  which  oaa 
lead  you  to  suppose  that  Baldwin  was  tbe  first 
mover  with  him,  or  that  be  prevailed  upon  the 
prisoner  to  discloie  the  secret ;  but  it  shouUL 
seem  as  if  it  came  from  the  prisoner  himself, 
though  it  was  undoubtedly  upon  the  idea  that 
this  man  was  his  friend :  because,  if  you  do 
not  suppose  that,  you  must  suppose  him  madder 
tb^n  any  man  that  ever  was  born.    He  certaio- 

if  thought  him  his  friend,  and  he  therefore  did 
isclose  all  this  to  him. 

Gentlemen,  one  has  only  to  say  further,  tl\at 
if  this  point  of  honour  was  to  be  so  sacred,  as 
that  a  mao  who  cornea  by  knowledge  of  this 
sortfrQH)  an  oflbiw]er,.wa9  APV^ !»  «t  libertsr 
to  disclose  it,  the  nMSt  atrocious  criminals 
would  every  day  escape  punishment;  and 
therefore  it  is,  that  the  wisdom  of  the  Jaw 
4S 
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kaowsfiothinff.of  that  point  of  honour;  if  the 
man  ia  a  tegaiwitness,  you  are  bound  to  receit  e 
faia  testiraony  ;  gifing  it,  however,  that  weight 
only  which  you  think  H  deaervea:  for  it  ia  al- 
waya  in  the  breaat  of  the  jury,  to  oonaider  of 
the  degree  of  cr^it  they  will  gire  to  every 
witnesa.  Let  him  be  in  all  lighta  a  legal  wit-  ^ 
ness,  you  are  still  to  be  the  jodgea  of  htacredit ; 
if  you  think  that  a  man,  becauae  he  liatened  to 
this  tale  so  many  days,  and  disdoaed  it  as  he 
heard  it,  to  the  ^reat  officera  of  atate,  and  haa 
disclosed  it  now  in  a  court  of  justice,  is  a  man 
to  whom  belief  cannot  be  gived,  in  that  caae  to 
be  aure  you  will  set  aside  bis  testimony ;  but  if 
you  see  no  ground  to  suppose  that  the  man  haa 
apoke  untruth,  you  cannot  then  reject  bis  tea- 
timony. 

Gentlemen,  the  trial  has  lasted  already  Tcry 
'long ;  the  aumming  up  haa  also  been  long.  I 
•have  endeaToured,  aa  I  bare  gone  on,  to  lay 
together  aome  of  the  many  ctrcumataneea  of 
this  case  for  your  consideration  ;  and  I  do  aa- 
aure  the  prisoner,  aa  well  aa  you,  that  if  1  had 
found  myself  enabled  in  my  conscience  to  hare 
ftated  any  thing  more  farourably  for  him,  I 
would  have  been  the  first  to  have  done  it.  But 
J  am  aittiog  here  to  do  equal  justice  between 
the  poUfc  and  the  prisoner;  and  I  waa  there- 
fore bound  to  make  those  obaervationa  which  I 
bave  done,  because  they  strike  my  conscience, 
-as  being  necessary  and  material.  I  thank  God, 
however,  gentlemen,  that  yon  are  to  judge  of 
these  circutnstaoces ;  you  are  to  lay  them  all 
'together,  and  draw  your  conclusion  from  them  ; 
and  if  you  believe  that  there  ia  such  a  train 
following  one  another,  I  had  almoat'aaid  so  ir- 
resistibly, as  that  you  cannot  doubt  that  in  the 
first  place  the  fire  did  happen  by  these  com- 
bustibles, and  then  that  the  prisoner  was  the 
person  who  laid  those  combustibles  there,  I 
ahoold  suppose  you  caqMllve  no  doubt  but  that 
be  set  this  buiMing  on  fire  wilfully  and  mali- 
ciously. If  on  the  other  hand  you  ahould  feel, 
though  there  are  a  great  number  of  circum- 
atancea  tending  in  sonke  degree  to  the  proof  of 
the  fact,  that  your  minds  areiiot  satisfied  that 
it  comes  home  to  the  prisoner,  if  you  are  of 
that  opinion,  you  ought  to  exercise  the  jurisdic- 
tion which  you  have,  and  acquit  tbe-priaoner, 

I  will  say  one  thing  more,  and  only  one; 
you  are  bound  by  your  oaths  to  give  •  trne 
verdict ;  and  if  the  circumstances  of  the  case 
appear  to  you  decidedly  atrong,  you  will  of 
course  give  your  verdict  on  that  aide  do  which 
they  preponderate ;  but  if  you  ahould  think 
that  they  are  etill  so  doubtful,  as  that  you  can- 
not aatisfy  your  minds  this  waa  the  very  man 
who  did  the  fact,  in  that  caae,  in  favour  of  life, 
•you  ought  to  acquit  him. 

The  Jury  almost  immediately  proDOunced 
the  Prisoner,  Guiltt. 

'    The  Prisoner  waa  then  asked,  in  the  usual 
formil  wkM  bf  bad  tt  aay  why  Hotenoe  of 


death  ahould  not  be  paaaeil  upon  biro,  (a  whici 
he  replied,  ^*  I  bave  nothing  to  say." 

Sentence. 

Mr.  Baron  Hotham.  Priaoner ;  You  bave  btn 
indicted,  tried,  and  convicted  of  a  crime,  whicb 
the  law  of  thia  country  has  thought  fit  to  make 
capital,  and  now  the  most  painful  moment  that 
I  have  ondempe  in  the  course  of  this  trial  if 
arrived ;  for  it  is  my  duty  to  pass  upon  yoa 
that  dreadful  aentenoe.  i  ahail  ootiDtemipt 
those  fi^elings,  which  I  trust  you  bave,  bj 
talking  to  you  of  the  enormity  of  the  offienoi 
which  you  have  committed ;  because  it  it  io* 
poaaible  for  roe,  or  any  man  who  hears  me,  ti 
add  a  word  by  way  of  aggravation  to  it :  aod  it 
haa  thia  in  particular  about  it,  that  it  canooi 
bave  been  committed  from  any  motives  of  pri- 
vate malice,  revenge  or  lucre.  It  can  bait 
proceeded  only  from  a  general  maliptty  of 
mind,  which  baa  broke  «ut  in  a  desire  asd  a 
design,  not  only  to  ruin  one  devoted  iodifidoa), 
but  to  involve  every  one  of  this  audience,  dij 
the  whole  English  nation,  perhaps,  in  imffl^ 
diate  ruin.  You  cannot  therefore  besnrpriifd 
that  the  law  haa  thought  fit  to  punish  racha 
crime  with  death.  You  can  as  little  be  sor* 
prised,'  if,  after  you  have  been  convicted  opos 
the  cleareat  evidence  of  thia  offence,  I  can  give 
you  no  hope  of  pardon.*  It  is  inapoasiUe  for 
me  to  say  a  word  in  your  behalf:  and  there- 
fore I  muat  entreat  and  conjure  you,  in  the  inofi 
aolemn  manner,  to  prepare  yourself  during  iIm 
few  days  you  have  to  live,  to  meet  the  greii 
God  in  another  world,  and  to  ask  bim  tb«n 
for  that  pardon,  which  you  could  not  receireii 
this;  there  it  will  be  worth  receiviog:  and 
atrocious  aa  your  crime  haa  been,  short  as  tbt 
time  is  that  you  have  to  live,  a  sincere  repnl* 
ance  now  on  your  part,  may,  and,  I  hope  io 
God,  will  procure  you  mercy  at  bis  bands.  I 
say  all  this  not  to  teunt  or  distraea  you  io  your 
present  unhappy  situation,  but  merelv  iitNi 
motivea  of  humanity  and  religion.  For  yoi 
cannot  be  Buffered  to  live  in  this  world  \  yo* 
must  die,  and  that  within  a  very  few  dajS' 
And  therefore,  before  you  go  into  eterDiljiN^ 
your  aonl'a  aake,  do  what  you  can,  that  tbij 
eternity  may  be  an  eternity  of  blias  instead  « 
misery.  1  bave  only  now  to  pronounce  ttii 
painfulf  oenleooe  of  the  law,  wbicb  1 1^ 
bound  to  do,  and  I  accordingly  adjudge  iw 
t>rder  that  yon  be  banged  by  the  neck  ootilyM 
ahall  be  dead,  and  ibe  Lord  have  mercy  up" 
your  aoul. 


aatisfied. 


ilylord,  I  am  exceedingly*^ 


«  The  priaener  said,  •«  I  do  not  laak  for  it, 
my  lord."  _. 

f  When  his  lordship  mentioaed  the  ««« 
<«  pdnful,"  XU  prisoMr  said «« joyfoL" 
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THE  PRISONER'S  CONFESSION. 

City  rfWiwihuter  ; 

The  voluntary  Confession  o/*  James  Aitken, 
commonly  called  John  the  Painter,  now  a 
Prisoner  in  the  County  Gaol  ofSouthamp- 
*  loA,  and  under  Sentence  of  Deaths  for 
huming  the  Dochryard  at  Portsmouth, 
taken  the  seventh  Day  of  March,  1777 ; 

Saith,  that  he  was  born  at  Edinbnrgb,  the 
S8lb  of  September,  1753,  his  mother  now 
living,  as  he  belieTes.  Curiosity  led  him  to 
Virginia,  in  America,  at  the  aee  of  twenty-one, 
as  an  adrentorer  to  seek  his  fortune — Left 
America  in  March,  1775. 

In  October,  1775,  ^by  the  name  of  James 
Boswell,  inlisted  a  priTate  soldier  in  the 
thirty-second  re^ment  at  Grafesend^marcb- 
ed  to  Chatham  next  day,  from  whence  he 
soon  deserted ;  was  not  concerned  in  the  fire 
Id  Tempte-street,  fitistol,  nor  priry  Co  it. — 
Broke  into  Mr.  Morgan's  warehouse  at  firistol 
atone ;  no  person  concerned  with  him  in  that, 
or  any  other  accident,  that  ensued  in  that  city. 
— He  intended  to  set  fire  to  two  houses  m 
Portsmouth,  in  order  to  employ  the  entwines, 
whilst  the  fire  mig^ht  spread  in  the  Rope-yard. 
— Broke  into  Mr.  Morgan's  warehouse  at 
Bristol,  in  order  to  bom  it,  that  the  engines 
might  be  there  emphiyed,  whilst  the  shipping 
were  burning  and  the  quay,  for  which  purpose, 
he  left  a  lighted  candle  burning  in  the,  said 
warehouse ;  and,  because  that  fire  did  not  take 
effect,  he  aflerwards  set  fire  to  the  warehouse 
io  Quay-lane,  by  getting  o?cr  the  top  of  the 
door. — Mr.  Deane  toM  him,  when  the  work 
was  done  (meaning  burning  the  1>ock-yards  at 
Portsmouth,  Woolwich  and  Bristol  hariioary  but 
not  the  bouses)  he  should  make  his  escape, 
and  coroe»  if  possibW,  to  him  at  Paris,  and  he 
should  be  rewardai.  As  a  reward,  bis  own  ex- 
pectations prompted  him  to  ho|)e,  that  he  should 
be  preferred  to  a  oonunissioa  in  the  American 
army. 

When  after  setting  fire  to  the  Rope-yard,  he 
left  Portomouth  (to  wit)  the  next  night,  being 
bunday— he  reached  London,  and.  went  to 
Doctor  Bancroft,  No.  4,  Oowning^treet,  West^ 
minster,  to  whom  he  had  a  verbal  recommen- 
dation fronof  Mr.  Deane,  who  gave  him  at 
Paris  the  doctor's  name  in  writing,  and  place 
of  abode ;  but  the  doctor  would  give  him  no 
countenance*  and  therefore  did  not  relate  the 
narticulars  of  the  mischief  he  had  done  to  him, 
but  hinted  to  him,  that  be  would  soon  see  or 
iiear  by  the  papers  of  an  extraordinary  ficci- 
li^t  that  had  happened. 

And  he  afterwards  wrote  snch  an  account  in 
a  letter  to  him,  which  he  left  himself  at  the 
doctor's  house  with  a  person  who  came  to  the 
door,  which  for  the  sake  of  truth  he  relates,  and 
without  intention  of  casting  any  slur  on  the 
sharacter  of  an  innocent  man. 
Tkat  he  taw  the  doctor  the  day  following  in 


the  Salopian  coffee-house,  and  told  him  that  he 
would  «io  all  the  prejudice  he  could  to  this 
kingdom ;  to  which  the  doctor  replied,  **  he 
couldnot  be  of  opinion  with  him  in  that  re- 
spect, for  that  be  got  bis  bread  in  this  kingdom,, 
and  therefore  would  not  be  concerned  with 
him."  And  seeing  that  the  doctor  did  not 
approve  of  his  conduct,  he  hoped  be  would  not 
iniorm  against  him,  to  which  the  doctor  said». 
*'  he  did  not  like  to  inform  against  any  man.'* 
When  at  Peris,  he  was  assisted  by  Mr.  Deane 
with  twelve  six  livre  pieces ;.  he  asked  for  n^ 
more,  neither  did  he  receive  from  him  any. 
bank  billi  draft.or  note  whatever. 

After  leaving  London  (to  wit)  at  High  Wy^ 
comb,  be  broke  into  a- house,  and  took  away  a 
few  linens,  consisting  of  caps,  handkerchiefs, 
but  nothing  of  value.  He  then  went  to  Ox«- 
fonlyfaom  thence  to  Abingdon,  where  he  at- 
tempted to  break  into  two  bouses,  sil? ersmitba 
or  watchmakers,  but  without  eifect.  From 
thence  he  went  to  Faiiford,  where  be  broke 
into  a  house,  and  took  from  thence  a  number 
of  stockingpi  and  handkerchiefs,  and  a  metal 
watch,  and  near  fifty  shillings  in  silver  and 
halfpenoe:  the  watch  he  pledged  for  sixteen 
shillings,  in  the  name  of  James  Hill,  at  a  pawn- 

oker's  in  Castle-street,  Bristol.    After  this. 


broker'i 

without  attempting  any  thing,  but  having  nre<^ 

Sired  some  of  his  ingredients,  he  went  from 
ristol  to  Plymouth,  with  intent  to  set  fire  to 
the  Dock-yard  there;  twice  he  reached  tha 
top  of  the  wall,  but  the  watchmen  being  so  near» 
be  could  bear  them  talk  together,  especially  the 
last  night,  therefore  he  desisted ;  he  nevec 
committed,  or  attempted  to  commit  any  rob • 
bery,  but  when  he  was  like  to  be  drove  sliort 
of  money. 

After  leaving  Plymouth,  he  returned  onca 
more  to  Bristol,  with  a  determined  resolution, 
then»  to  set  fire  to  the  shipping  in  the  harbour 
and  in  his  way  to  Bristol,  at  Taunton,  be  at- 
tempted to  break  into  the  bouse  of  a  silversmith, 
or  watch-  maker,  without  effect. 

He  attempted  the  shipping  a  second  time, 
but  on  account  of  the  vigilance  and  strictness 
of  the  watch,  then  kept  on  the  (piay  and  in  tha 
ships,  hb  attempt  proved  aboruve.  He  like-* 
wise  attempted  on  the  Satnrday  morning,  but 
in  vain,  to  get  into  a  stable  or  coach-house  on 
the  quay,  in  order  to  set  fire  to  it ;  but  seeing 
a  man  lying  in  a  cart  near  the  place,  he  de* 
sisted. 

^On  the  Sunday  morning  following,  he  set 
fire  to  the  warehouse  in  Bristol,  in  Quay-lane, 
which  he  effected  in  the  following  manner ;  (to 
wit)  he  bought  some  coarse  flax  on  the  quay, 
and  seme  turpentine  at  Bnother  place;  but 
where  he  cannot  remember,  and  with  those  and 
charcoal  matches  and  gunpowder,  and  striking 
a  spark  of  light  on  tinder,  to  which  be  set  a  pa- 
per match,  ^  he  effected  his  purpose.  The 
match  was  made  of  touch  paper,  and  as  that 
consumed  to  the  end,  the  powder  being  laid,  and 
wrapt  up,  hkewise,  in  touch  paper,  it  of  conrse 
took  fire,  and  so  he  presumes  it  instantly 
mounted  into  a  blaze.    Then  he  left  the  tuwn^ 
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bat  wemng  no  fire  behind,  he  letorned  beek 
part  ef  the  way,  till  at  last,  heariDs:  the  eity 
was  OD  fire,  he  then  went  on  to  Sodbory,  sad 
«o  croasing^  the  conntry  to  Marshfleld,  and  to 
Chippenbam  and  Calne.  Bot  the  first  night 
after  the  fire,  he  slept  at  Sodbury ;  the  second 
night,  he  broke  open  the  door  of  an  out-house 
near  it,  where  he  slept,  and  left  behind  him  in 
the  morninff  a  dark  lantern.  On  the  Wednes- 
day flff^bt  be  went  to  Calne,  «nd  being  near 
short  of  money,  broke  open  Mr.  Lowe's  house ; 
which  robbery,  as  it  is  known,  he  has  no  Oeca* 
sion  to  enlarge  upon  it.  He  left  a  parcel,  with 
n  pistol  and  other  things  in  the  parcel,  in  the 
church  porch  of  Cahie. 

At  Bristol,  he  first  broke  into  Mr.  Morgan's 
warehouse,  and  there  prepared  the  oombosti- 
bles,  fQr  setting  fire  to  the  shipping. 

He  nefer  was  in  the  45th  regiment;  neither 
did  he  go  to  America  in  any  regiment. 

He  never  said,  that  one  Brooks,  or  any  other 
prisoner  in  Newgate  would  be  hanged,  as  was 
sworn  against  him  upon  his  trial ;  neither  doth 
he  know  any  man  by  the  name  of  Brooks. 

His  fiitber  was  a  blacksmith  at  Edinburgh, 
$nd  he  was  apprenticed  to  a  painter  there, 
ierred  bis  time  out,  and  then  had  his  inden- 
tures delivered  op, .  which  he  usually  carried 
about  in  his  pocket,  and  afterwards  burnt  them; 
which  gave  rise  to  the  story  of  his  destroying 
papers  to  the  value  of  300/. 

Those  were  the  things  of  value,  which  he 
BieaiU  to  express  by  what  he  had  burnt. 

As  to  any  merchant  in  London,  or  any  other 
person,  except  Dr.  Bancroft,  he  had  no  recom- 
mendation to,  or  conversation  with,  respectmg 
the  many  unhappy  accidents  before  related. 

That  lie  stopt  a  post-chaise  between  Ports^ 
mouth  and  Peiersfield,  with  a  gentleman  and 
lady  in  it,  some  considerable  time  befi>re  the 
lire,  and  robbed  them  of  9s.  6d.  of  which  he  re- 
turned 2«. 

The  latter  end  of  December,  1775,  he  inlisted' 
at  Chard  in  Somerset,  into  the  ISth  regiment, 
with  a  recruiting  seijeant,  and  a  few  days  after 
deserted. 

AtTitchfield,  as  has  been  publicly  n&entioned, 
lie  followed  the  trade  of  a  painter,  also  at  fiir- 
miogliam  with  Mr.  Robinson,  at  Warrington, 
and  many  other  places. 

That  be  had  committed,  and  attempted  to 
commit  several  other  robberies  and  burglaries ; 
but  of  no  material  account  to  mention. 

Declares  that  all  the  acts  herein  mentioned 
of  a  public,  as  of  a  private  nature,  were  of  his 
own  motion,and  that  he  was  not  advised  or 
instigated  thereto,  by  any  person  whatever,  ex- 
cept what  IS  before  related,  and  that  he  had  no 
accomplice. 

One  other  circumstance  strikes  his  present 
recollection  which  he  is  desirous  to  mention  ; 
nod  which  happened  in  the  city  of  Norwich,  at 


the  house  of  Mr.  Mark,  where  he  Hole  tws 
silver  taUe  spoons,  and  a  jiair  of  silver  bodOei 
in  the  spring  of  1776.  James  Aitkbu 

Signed  by  James  AmsH,  and  protested 
by  him  to  contain  the  truth  only,  in 
the  presence  of  us  this  7th  day  of 
March,  1777. — Georcb  Dmcivoan, 
N.  P.  Smith,  two  of  bis  Majesty's 
Jostiees  of  the  Peace,  in  and  lor  the 
city  of  Winobester.---J.  Lawrsmcb, 
of  the  Bear  Inn,  Devizes. 


The  following  Accooivr  of  his  ExEctmoif  iw 
furnished  by  Mr.  Commissioner  Gambier. 

The  Prisoner  was  carried  from  Wischciler 
gioi  on  the  lOlh  to -Portsmouth,  where  it  mi 
appointed  he  shouki  be  execvted  at  the  Dock 

fate ;  and  the  MUtwiug  is  an  exact  accoo&trf 
is  behaviour  from  thetioie  of  his  arrival  tetk 
time  of  execution. 

Having  been  carried  io  an  opea  cait  b?  tk 
Hemp- house  and  round  the  mini  of  the  Vlff^ 
house,  when  he  came  opposite  the  eofflBb* 
skmer^s  bouse^  he  desn^ed  to  speak  with  tk 
oommisrioner,  who  thereupon  went  up  dosev 
him :  heaaid, 

**  Sir;  I  acknowledge  my  crime,  and  bepc 
for  forgiveness  from  God,  through  the  a»nB 
of  my  Saviour  Jesus  Christ. 

**  I  ask  pardon  of  von.  Sir,  and  baps  ji« 
forgiveness."  Upon  the  cart's  moving,  bei»)» 
^*  lie  bad  onething  more  Io  observe  as  a  esstia 
to  all  the  eommissioaeit  of  the  doek-ya* 
throttghoat  £ngkind ;  to  bo  more  vigiltBt  td 
strictly  careful  of  them  for  the  future,  beeuK 
it  is  in  the  power  of  a  deterioined  and  leiohM 
man  to  do  a  great  deal  of  miaehief.*' 

As  the  cart  stopped  at  the  end  of  the  Rof^ 
house,  he  looked  atteotiveiy  at  the  piece  if 
his  perpetration,  and  said,  **  I  acknowledge  a; 
crime,  and  am  sorry  for  it." 

Just  before  he  returned  oat  of  the  DtA- 
yard,  upon  beinff  asked  there  if  be  bad  nj 
thing  more  that  be  wished  to  say  to  the  cev 
missioner,  he  said,  **  No,  only  1  reoemixi^ 
great  care  and  strict  vigilance  at  the  dod 
yards  at  Chatham,  Woolwich,  Deplfbrd,  f^ 
mouth,  and  Plymouth ;  and  partieoteriy  at  tk 
Rope-lionse  at  the  hitter.** 

Just  before  he  was  turned  off;  he  said,  *|I 
acknowledge  the  justice  of  my  seatence,«" 
hope  for  forgiveness,  as  1  forgive  all  the  wem 
I  wish  success  to  his  majesty  kiiy  ^^'^^^ 
his  family,  and  all  his  loyal  sobpecis ;  tad  ' 
hope  for  forgiveness  for  all  the  tnan^ 
that  I  have  been  guilty  of  from  the  ycerlffj 
since  •  my  apprenticeship ;  and  that  tbe  wen' 
would  be  satisfied  about  him,  at  kin  h^  «^^ 
be  very  toou  in  print."  . 
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ADDENDA   TO  VOLUME  XX. 


Extremdj^  bad  heaUh,   and  Jireguent 

unavoidable  abseneesfrom  London, 

have  disabled  me  from  canting  to  be 

vuerted  in  their  proper  places  the 

Jblhmng  articles. 

ADDENDA 

TO  THX 

RspoBT,  given  in  a  Note  io  Sommxr- 
sett's  Cass»  of  the  Nsgro  Case  in 
France.    See  pp,  12,  et  seq. 

NoTwrrasTiNDiNo  4b«  profaae  and  high 
aottDdiQg  declainatioDs  of  the  French  lavryen 
ia  the  case  of  *  La  liberty  r^lam^e  par  nn 
Bbgre  contre  vod  maitre'  (see  pp.  IS,  « teg :) 
cooceroiog  the  iacompatibility  of^  alarery  with 
the  foil  or  with  the  air  of  France,  certain  it  is 
that  many  peraont  (the  *  serfr'  or  '  main-mortr 
ablea — they  had  other  denooiinations^  in  dif- 
fereol  parts  of  that  conntry  cootinoea  until  its 
convulsive  revolution  to  exist  in  a  condition, 
which,  if  it  were  not  strictly  speaking  alavery, 
undoubtedly  bore  a  very  strong  resembbmce  to 
that  status. 

By  an  edict  of  August  1779,  during 
M.  Neckar's  first  administration,  the  benevolent 
Looia  16  abolished  the  rifirht  of  *  main-morte* 
on  the  royal  domauis,  ana  removed  in  all  other 
parts  of  hia  kingdom  one  of  the  greatest 
grievancee  incident  lo  that  right— is  <lrot^  de 
tuUe, 

In  the  Encyckp^ie^  tiL  Main-morte,  there 
is  a  coMOtts  aeooont,  composed,  aa  it  appears, 
by  M.  Henrion,  of  this  feudal  institution.  Into 
that  aceooot  is  iooorporated  the  edict  of  Louis 
16,  from  which  I  will  here  insert  the  pream- 
ble. It  is  an  interesting  historical  document; 
and  fuvmshes  an  authentie  exhibition  of  some 
important  charactera  of  the  <  Maio^morte.' 
Henrion  denominates  the  edict,  *  un  des  plus 
beaux  monument  de  la  sagesse  de  nos  roia.* 

**  Louis,  Ice.  A  tous,  &c.  Coostamment  oc- 
cupy de  lout  ee  qui  pent  int^esser  le  boohaur 
de  nos  peoples,  et  mettant  notre  prindpale 
gioiie  &  commander  une  nation  libre  et  g^a^ 
teuse,  nous  n'avona  p^  voir  sana  peine  lea  reatea 
de  servitude  %ai  siibsistent  dans  plusieurs  de 
nos  provinees;  nous  avons  M  affect^s,  en 
conamrantqu'un  grand  nombre  de  nos  sujets, 
aervilement  encore  attach^  i  la  gl^lie,  sont  re- 
gard^ comme  en  faisant  partie,  et  confondus, 
Crainai  dire,  avec  elle,  que,  priv^  de  la  li- 
d  de  lenm  nersonnes,  et  des  prerogatives  de 
lapropridtd,  ils  sont  bu»  eiuMB^mes  an  nom- 


fdodalea;  qnUls  n'ont  pay 
la  consolation  de  dbposer  de  leurs  biens  apr^ 
eux ;  et  qu'  except^  dans  certams  caa  rigide- 
ment  drconscrita,  ils  ce  peovent  pas  m^me 
tranimeltre  i  leurs  proprea  enfims  le  fruit  de 
leurs  travaux ;  que  dea  dispositions  pareillea  ne 
sontpropres  qu^it  rendre  I'iodustrielanguissante^ 
et  k  priver  la  soci^t^  des  effets  de  cette  dnergie 
dans  le  travail,  que  le  sentiment  de  la  propriltd 
la  plus  libre  est  seul  capable  d^inspirer.    Justor 


touchy  de  c«  considerations,  nous 
auriona  voulu  abolir  saos  distiuction  ces  ves- 
tiges d'uoe  f(6odalit6  rigoreuse:  mais  noe 
finances  ne  nuns  permettaot  pas  de  racheter  ce 
droit  des  mains  des  seigneurs,  et  retenus  par 
les  egards  ^ue  nous  aorons  dans  tous  les  tem^ 
pour  les  ioix  de  la  propriety,  que  nous  consi- 
derons  oomme  le  plus  sdr  foodemeot  de  I'ordre 
et  de  la  justice,  nous  avons  vu  avec  satisfaction, 
qu'en  respectant  ces  principes,  nous  pouviona 
cependant  efiectner  une  partie  du  bieo  que  nouf 
avions  en  vue,  en  abo|iasaot  le  droit  do  servi- 
tude, oon-sedenient  uans  tous  les  domaines  en 
Doa  mains,  mais  encore  dans  tous  ceux  en- 
gages par  nous  eties  rots  nos  predecesseurs; 
autorisant  ^  cet  efiet  les  engagistes  qui  se 
croiroieot  l^s^s  par  cette  disposition,  ^  nous  re- 
mettre  les  domain^  dont  ils  joulasent,  et  k  rd- 
clamer  de  nous  les  finances  fourniea  par  enx  ou 
par  leurs  anteurs. 

'<  Nous  voulons  de  plus,  quVn  cas  d'acquisi« 
tion  ou  de  rdunionil  notre  couroone,  riostaotde 
notre  entree  en  possession  dans  une  nouvelle  terre 
on  seigneurie,  suit  Pepooue  de  la  libertie  de  tons 
les  serftoumain-moftahles qui  en  reinvent;  et 
pour  encourager,  en  ce  qui  depend  de  nous,  lea 
seigneurs  de  fiefs  et  les  communautes  ii  suivre  ' 
notre  example ;  et  considerant  bien  nioins  ces 
affiranchissemens  comme  une  alieoatioo,  que 
comme  un  retour  an  droit  natnrel,  nous  avone 
exemptd  ces  sortes  d'actes  des  formaliied,  et 
des  taxes  aux-quelles  I'anlique  ^s€tii€  dee 
maximes  I'^odales  lesavoit  aasujettis. 

**  Enfio,  si  les  principes  que  nous  avons  dd- 
veloppds  nous  empdchent  d'aboUr  sana  distinc- 
tion le  droit  de  servitude,  nous  avons  cru  oe- 
peodant  qn'il  etoit  un  exc^s  dans  Pexercice  de 
ce  droit,  que  nousne  ponvioos  difierer  d'arr^ter 
et  de  pr^venir ;  uous  voolous  parler  du  droit  de 
anite  sur  les  serfs  et  main-roortables,  droit  en 
vertu  duquel  des  seigneors  de  fie&  ont  quelque- 
fois  poursuivi,  dans  les  terres  franches  de 
notre  royaume  et  jusques  dans  notre  ca|iitale, 
les  biens  et  les  acquets  des  citoyens  iloigu^s 
depois  un  grand  nombre  d'ann^es  du  lieu  de 
leur  gl^be  et  de  leur  servitude ;  droit  excessif 
que  wg  tribunaux  oot  b^site  d*accueiilir,  et  que 
les  principes  de  justice  aociale  ne  nous  pero^et- 
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tent  p1as  de  laiser  sabsiiter.  Eoflo,  noai  Tcr- 
roo8  ttveo  ntisffiictioD,  qae  notre  ezemple,  et 
cet  amoor  de  I'huinanit^,  si  particuller  k  la  oa- 
tioD  francoise^ameneDt,  sous  notre  r^goe,  Pabo- 
litioD  gea^rale  des  droits  de  main-morte  et  de 
aerTitude,  et  que  noos  serous  aiosi  t^aioins 
de  rentier  affranohjsenient  des  nos  snjets,  qui, 
dans  quelque  ^tat  que  la  proyidence  les  ait  fait 
naitre,  occupent  notre  sollicitude,  et  ont  des 
droits  ^g^ux  ^  notre  protection  at  k  notre  bien- 
ftisance." 

To  P.  16,  Note.    ' 

Rymer  (a.  d.  1574,  Pat.  de  direrais  Annis 
Eliz.  Reg.  m.  53, 31,  d.)  has  inserted  the  foi* 
lowing  article :  , 

**  De  Coromissione  ad  Manamlttendnni. ' 

**  EuzABrrH,  by  the  Grace  of  God,  &c.  To 
€ur  right  trustie  and  well-belo?ed  counsellor, 
air  W.  Cecil)  of  tlie  Garter  knigbte  lord  Borgb- 
lej  and  Higbe  Treasorer  of  England,  and  to 
our  trustie  and  right  well-helored  counsellor, 
tir  Walter  Mildmay  knight,  chauncellor  and 
under  treasorer  of  our  exchequer,  greetinge. 


Addenda  io  this  Volume.^ 
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"  And  do  comnytt  and  git e  mta  yoo  fid 
power  snd  authoritie  by  tbeae  presentet,  to  i&- 
oppte,  adnsitte,  and  recei? e  to  be  naoomyied, 
enfraunchised,  and  made  free,  sucbe  aod  » 
many  of  our  bondmen  and  bondwomen  » 
bloud,  with  all  and  every  their  children  and  le* 
quells,  theire  goodes,  landes,  tenementei)  lod 
hereditaments,  as  are  now  apperteyoyDge 
or  regardannte  to  all  or  any  of  oar  msnoon, 
landes,  tenements,  possessions,  or  herediti- 
ments-  within  the  said  aeveral  coontief  of 
Cornwall,  Dc^ron,  Somersett,  and  Glooe.  n 
to  yoo  by  your  discretions  shall  seme  meele 
and  oonTenient,  eompouodinge  with  them  for 
suche  reasonable  fines  or  aommes  of  money  t» 
be  taken  and  recei? ed  to  our  use  for  the  mtoa- 
myssionand  enfFauncbiseBOCDt,  and  for  the  poi- 
Mssions,  and  enjoying  of  all  and  singnler  theire 
landes,  tenements,  hereditaments,  goodes  ud 
chattelis  whatsoerer,  as  yoo  and  they  ctt 
aggree  for  the  same  after  your  wisdomes  vA 
discretioBS,  and  oar  further  will  and  plM- 
sure  is,  th^t  thereupon  yoa  oar  said  commis- 
sionera  shall  ha?e  full  power   and  aoctboii- 


*'  Whereas  divert  and  sundrie  of  our  poore  |  tie   from  ttme  to  tyme,   untill  such  tyoe 
faithfbll  and  loyal  8ubjecte8,beinge  home  bonde  I  u  we  shall  declare  onto  yoo  our  pleasoreto 
in  blode  and  reffsrdaunt  to  di? ers  and  sundrie    '"^      "^     "'   "         ' 
our  manors  and  possessioBS  within  oar  realm 


of  England,  hare  made  humble  suyte  unto  us 
to  be  mannmyted  enfraunchised  and  made 
free  with  theire  children  and  sequells,  by  rea- 
son whereof  they  theire  children  and  sequelb 
may  become  more  apte  and  fitte  members  for 
the  serrice  of  us  and  of  dor  common  wealthc. 

**  We  therefore,  having  tender  consideration 
of  their  said  sute,  and  well  cansideringe  the 
same  to  be  acceptable  onto  Almightie  God,  who 
fin  the  beginninge  made  all  mankinde  free,  for 
the  tender  love  and  zeale  whiche  we  beare  to 
our  saide  subjects,  and  for  the  apeciall  trust 
and  confidence  whiche  we  have  in  your  ap- 
lyoved  wisedomes  and  fidelities,  do  name  and 
appoynte  you  two  our  commissioners,  and  do  by 
these  presents,  for  us  our  heiros  and  successors, 
give  full  power  and  ancthoritie  to  you  two  our 
said  commissioners,  that  you,  «ither  by  your 
warrant  in  writing  subscnbed  with  your  own 
handa  and  scales,  or  otherwise  by  commission 
from  us  and  in  our  name,  under  tnesealis  of  our 
courte  of  ezcheijaier,  shall  and  may  accordinge 
Io  your  discretiona  nomynate  and  appoynte 
any  person  or  persons,  for  us  and  in  our  name, 
to  enquire  of  all  or  any  our  bondmen  and  bond- 
women with  theire  children  aod  sequells,  and 
vfall  theire  goodes  chattel  la  lands  tenementes 
and  hereditaments  within  the  severall  counties 
of  Cornwall  Devon  Somfersett  and  Gloucester, 
and  of  what  valewe  the  same  be  of,  and  that 
Suche  person  and  persons,  so  by  you  named 
and  appointed  to  enuuyre  as  aforessid  by  force 
d*  virtue  of  any  sucbe  warranto  or  commission 
aa  aforesaid,  shall  within  convenient  tyme 
makeor  cause  to  be  made  return  of  every  suche 
-warrant  and  commission,  with  true  certificates 
in  writinffe  onder  their  handes  and  scales,  of 
all  their  doings  oonceming  the  premiises  onto 
sor  said  ooorte  of  exchequicr : 


the  oontrarie,  to  make  wanmunt  under  yoore 
handes'in  writinge,  to  the  Lord  ChauDceUoror 
Lord  Keeper  of  the  great  seale  of  En^awlfor 
the  tyme  oeying,  to  passe  and  sofierto  beiia» 
ed  onder  the  said  greate  seale  of  EogM 
sucbe  and  so  manye  graonts,  manoroyssiooi, 
and  enfraunchisments  to  any  suche  persos  tf 
persons  as  you  shall  so  covapounde  or  afree 
withall,  and  to  you  shall  be  thought  mete  m 
convenient,  with  full  power,  ancthoritie,  mj 
libertie  to  possesse  and  enjoye  all  and  nngnw 
their  mannors,  m^soages,  landes,  tenemesis, 
hereditaments,  goodes  and  chattelis  vbt^ 
ever,  the  tenor  or  the  like  io  efiecte  of  wkia 
said  manumissions,  graonts,  and  enfraocbevj 
ments  shall  be  in  suche  order  and  fi>rme  «m 
of  such  like  efiecte  as  is  here  in  these  preseott 
conteyned  and  sett  forth,  or  els  in  sucbe  otbfl 
order,  manner,  and  forme  as  you  ourisidcea- 
mtssioners  shall  think  meete  and  conveBjestti 
be  passed  from  us ;  that  is  to  say, 

««  Elizabetha,  Dei  Gratia,  Anglim,  Francis, 
et  Hibernim  Regina,  Fidei  Defensor,  &c.  on* 
hibns  ad  quos,  &c.    Sslutem. 

"  Cum  ah  initio  omnes  homines  natnn  libs* 
creavit  Deus,  ut  postca  jus  gentium  qaosdia 
snb  jugo  servitutis  constituit,  pium  fore  cn- 
dimus  et  Deo  acceptabile,  ChrtstianmqoedlKM 
ritati  consentaneum,  certos,  io  villensf^fo  w» 
hmredibus  et  successoribusnostrissobjecUici 
servitnte  devinctos,  liberos  peuitus  ftoere. 

**  Soiatis  igitur  quod  noa,  pietate  moti  gr«o«M 
et  in  libertate  optime  affccti  de  Gratia  ooftn 
special!,  ac  ex  certa  scientis  et  mero  inotu  nes- 
tris,  pro  nobis  hfcredibus  et  successoriboi  soi- 
tris  A.  B>C.  D.  &c.  et  omnes  et  siogalisw 

Suelas  tam  procreataa  et  imposterom  prDCr^l* 
as  et  eorum  quemlibet,  MaouraisioiBf  ec  li- 
beros fiicimus  et  ah  omni  jugo  aervitotii  et  vf 
vilia  conditioois  liberamos  et  «ms€tt"w«  ^ 
perpetoum  par  prmoDtesi  itSi  vidsfiwt,  v>< 
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sec  008  nee  iMerHcs  nee  •uooesiores  nostri  nee 
aliqois  tlins  pro  oobia  leu  nomiiie  nottro  ali- 
quod  juris  sea  dftmei  in  pnedictis  A.  B.  C.  B. 
&c.  nee  in  progenits  aut  teqoeib  suie  uec  in 
pro^oiA  ▼«!  sequel^  aliciijus  eorum  jam  pro- 
create sive  impoateritin  procreand&  nee  in  e»- 
tallia'soif  aut  eorum  alicojua  ad  qiiaacCimqot 
iDundi  partes  diverterit  exig^ere  clamare  seu 
▼endicare  poterimus  nee  debemus  in  futnrum 
■ed  ab  omni  aetione  juris  et  clamei  ind^  simiis 
czclusi  imperpetu^m  per  presentes  ac  ab  omni 
jugo  servitotis  eos  et  eorum  qnemlibet  exone- 
ramus  aoquietamus  et  dimittimns  pro  nobis 
beredibus  et  suocessoribus  nostris  imperpe« 
tuQm. 

**  Damu8eliam,et  uberiori  Gratia  nostra  spe- 
ciili,  ac  ex  oerta  scientia  et  mero  mota  nostris 
pnediotb  per  presentes,  pro  nobis  bsredibus 
et  finccessoribas  nostris,  concedimos  preefatis 
A.  B.  G.  D.  &c.  et  eorum  eulibet,  mesoagia 
terras  tenemeota  et  bfereditamenta  sua  qus- 
cumque,  necoon  bona  catalla  et  debita  sua 
qufleeumque«  tarn  mobilia  quam  immobilia,  ao 
tarn  real^  quam  persooales,  cum  eorum  perti* 
nentiis  universis  de  quibos  seisiti  seu  posses* 
•imiati  jam  existunt,  aut  eorum  atiquis  jam 
czistit. 

**  Habendnm  tenendum  etgandendum  omnia 
et  singula  mesnagia  terras  tenements  bona  ca- 
talla debita  et  cBteta  hirreditamenta  sua  cum 
perttnentiis  universis,  prsfatisi  A.  B.  C.  D. 
cec.  hnredibus  et  soccessoribos  suis  ac  execu- 
toribus  cujoslibet  eorum  imperpetuum,  secun- 
dum separales  status,  seu  ioteresse  in  pr»- 
-snissis,  absque  compoto  seu  aliqoo  alio  proinde 
nobis  bsredibus  vel  soccessoribus  nostris  quo- 
qoomodo  reddendo  sol? endo  vel  faciendo,  ra* 
tione  serfitutis  seu  serTilis  conditionis,  sire 
aliqusi  lege  statuto  acta  proclamatiooe  con- 
■uetudioe  seu  preescriptione,  aut  aliqua  alia  r^ 
causa  vel  materia  quacuoiqae,  antebac  editis 
ordtnatis  promulgatis  fatis  sen  provisis  in 
contrarium  inde  non  obstantibus  ;  Salvia  tamen 
nobis  beredibus  et  suocessoribus,  tarn  liberie 
tenuris  et  hsBreditamentis  na§tris  omnium  cus- 
tumariarum  terrarom  et  tenementorum,  de 
quibus  illi  ant  eorum  aliquis  seisiti  existunt  et 
de  nobis  tenent,  aut  eorum  aliquis  tenet  per 
copias  sive  per  copiam  curia,  et  servitiis  oon- 
•uetudinibus  redditibus,  et  aliis  casnalibus 
pro  eisdem  seu  eorum  aliqua  reddendis  solvendis 
wei  faciendis,  quam  xedditibus  et  sertitiis  nobis 
tanquam  capitali  dominsB  feodi  reddendis  pro 
»liquibu8  terris  sen  tenementis  libers  tenune, 
de  quibus  ipsi  aot  eorum  aliquis  seisiti  existont 
▼el  existit. 

**  £o  qaod  expressa  mentio,  &c. 

'<  In  cojus  rei,  &c. 

<*  And  so  our  expresse  will  and  pleasure  is, 
that  erery  sucbe  person,  so  compoundingeand 
ttgreeinge  as  is  aforesaid,  shall  and  may  ba?e  a 
sufficient  manuraysaion,  graunte,  and  enfran- 
ehesment  for  sucb  matters  as  in  forme  afore* 
said,  sImU  be  compounded  and  agreed  for  be^ 
fere  you  oare  said  commissioaers. 

*'  And  our  fortber  will  and  pleasure  it,  that 
i|f wry  bill  qr  wf^cmnt  thlt  heretAer  tbill  be 


made  fer  eny  such  manumission,  mnnte,  and 
cnfraunchesment,  asyou  shall  tliinke  mete  and 
convenient  to  be  made  and  passed  fit>m  us,  for 
any  sncbe  compositions  and  agreements  as  is 
abovesaid,  sballbe  subscribed  by  you  as  above 
is  said,  and  our  will  and  pleasure  is,  and  by 
these  presents  we  do  grannte,  that  every  such 
bill  or  warrant  so  to  be  made,  and  so  by  you 
subscribed,  shall  be  a  sufficient  and  immediate 
warraunt  to  the  aaid  Lord  Chancellor  or  Lord 
Keper  of  the  greate  scale  of  England  for  any 
tyme  beinge,  for  the  making  and  passsige  of 
every  such  manumyssion,  graunte,  and  en- 
francbesmentf  in  due  order  and  forme,  undec 
our  said  great  seale  of  England,  according  to 
the  tenor  and  effecte  of  the  said  bill  or  wsrrant^ 
without  any  further  warraunt  for  the  same  to  be 
had  or  pursued,  payinge  only  for  all  manner 
of  fees  at  the.Greate  Seale  tweotee  six  shiUings^ 
eight  pence,  and  not  above,  and  these  our  let* 
ters  signed  with  our  hande  shall  be  to  you  suf- 
ficient warrant  and  discharge  in  this  behalfe  at 
all  times  hereafter,  being  pleased  and  content- 
ed that  you  shall  take  this  our  writinge  under 
our  great  seale  of  Epgland  at  your  owne  plea« 
sures  and  willes  for  the  full  execution  or  the 
premises,  to  the  benefit  of  the  persons  that  shaU 
receive  this  manumyssion. 

"  Witness  our  self  at  Gorhambnry,  the  third 
day  of  April  in  the  sixteenth  yereof  our  raigne. 
**  Per  ipsam  Reginam." 

The  preceding  I  take  to  be  the  Commission 
intended  by  lord  Karnes  in  his  *  Sketches  of 
the  History  of  Man,*  book  1,  sk.  5,  Tot.  1,  p. 
300|  edit,  of  1807. 

To  the  Note  ending  p.  21. 

See  more  concerning  the  Act  for  preventing 
Wrongous  Imprisonment,  vol.  19,  p.  5S ;  and 
concerning  the  Habeas  Corpus  Act,  see  some- 
thing in  vol.  18,  p.  1369. 

In  Dodson's  Life  of  sir  Michael  Foster, 
whksh  I  had  not  seen  when  the  Case  of  Press- 
ing Mariners,  vol.  18,  p.  1323,  was  printed,  is 
the  following  passage: 

^  I  cannot  forbear  to  observe,  that  in  Hilary 
lerm,  30  Geo.  2, 1757,  a  difierence  of  opinion 
appeared  in  the  court  of  King's-bench  on  a 
very  constitutional  point ;  1  mean  in  respect  te 
the  writ  of  Habeas  Corpus.  This  affair  excited 
great  attention  a  considerable  time,  and  in  con- 
sequence of  it  a  bill  was  brought  into  the  House 
of  Commons  for  giving  a  more  speedy  remedy 
to  the  subject  upon  the  writ  of  Habeas  Corpus; 
but  sir  James  Burrow  in  his  ReporU  is  totally 
silent  in  regard  to  this  business. 

"  As  we  hsve  not,  to  my  knowledge,  any 
good  account  of  this  important  afiair  in  print,  I 
will  give  the  best  account  which  I  can  extract 
from  Mr.  Justice  Foster's  notes  and  papers.  It 
appears  by  his  note  book,  that  in  that  term  mo- 
tions were  made  to.  the  Court  for  several  writs 
of  Habeas  Corpus  in  favour  of  men  impressed 
for  solOisn  miff  M  «Ut)!«^  ^9  Geo,  %^  c.  i, 
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ii|)oo  Bffidtvits  intended  to  shew  the  men  not 
to  be  wittiin  the  description  efthestntote;  that 
the  Court,  inttetd  of  granting  the  write,  made 
rales  for  shewing  cause  why  the  writs  shonld 
net  f(o^  for  notice  to  he  giren  to  the  solicitor  of 
the  Treasury,  and  lor  the  keeper  of  the  8atoy 
not  to  suffer  them  to  he  reoBoved  in  the  mean 
time  (  and  that  afterwards  in  the  same^rm  the 
men  were  dischar|ped  by  the  Court  with  the 
consent  of  Mr.  Solicitor* General  Yorke.  These 
eases  are  severally  entitled  the  King  against 
Hayward;  and  in  them  Mr.  Juatioe  Foster 
expressed  his  sentiments  conoeming  the  writ 
of  Habeas  Cor|Nis,  and  in  particular  declared 
it  to  he  bis  'opinion^  that  the  return  to  the  writ 
is  not  in  all  oases  eoaolusire  to  the  Couit  or  to 
the  parties,  but  that  men,  wrongfully  impressed 
into  the  public  service  bv  sea  or  land,  are  by 
law  entitled  to,  and  ought  to  bare,  an  easier 
and  speedier  remedy  than. an  action  for  a  faloe 
return,  which  may  afford  to  them  not  the  least 
relief.  Among  his  papers  I  And  in  his  own 
hand- writing  a  copy  of  a  letter  which  he  wrote 
to  Mr.  Solicitor*General  Yorke  ^  the  date  of 
which  he  hath  neglected  to  preserve  in  his 
eof^y,  but  from  internal  marks  it  was  maniiestly 
written  in  the  former  part  of  the  year  17d8 : 

"Sir; 

"  The  practice  of  granting  writs  of  Habeas 
Corpus  in  the  vacation  in  cases  not  within  the 
Habeas  Corpus  act  harii^  lonjg  prevailed,  I 
IDonfess  that  I  did  not  entertain  any  sort  of 
doubt  tottchinj^  the  legality  of  it ;  though  poi- 
aibly  there  might  hare  been  some  room  fot  a 
doubt,  if  the  passage  in  lord  Hale  (2  Hale,  145) 
which  you  mentioned,  and  that  in  S  Inst.  53, 
had  been  considered  independently  of  the  prac- 
tice. But  as  J  always  considered  the  ease  c£  a 
barely  wrongftil  detention  as  not  within  the 
Habeas  Corpus  act,  but  merely  at  common 
law,  I  thought  a  legal  sound  discretion  ought 
to  be  used,  and  generally  expected  an  affidavit, 
pn  behalf  of  the  party  applying  for  the  writ, 
salting  forth  some  probable  ground  for  relief 
npoB  the  mei^ite  of  his  case*  This  method  I 
constantly  observed  in  the  case  of  men  prassed 
into  the  service :  and  that  the  public  service 
might  not  suffer  by  an  abuse  of  the  writ,  I 
nrdered  notice  to  be  given  to  the  proper^ffieers 
«f  the  crown,  of  the  time  at  which  the  party 
was  to  be  brouglit  before  me,  with  copies  of  the 
affidavits,  in  this  way  several  weredisohai^ : 
and  1  must  say,  that  in  some  instances  I  saw 
io  much  oppression  on  the  part  of  those  con* 
cemed  in  that  service,  that  I  am  sa^sfied  the 
aabyect  ought  to  have  some  better  relief  than 
what  the  preasing  acto  have  provided. 

••  About  the  latter  end  of  Miehaelman-vaca» 
lion-was-twelve-month,  applications  for  the 
writ  coming  very  thick  upon  me,  I  began  to 
nee  the  difficnitv  of  steering  property  between 
Hie  liberty  of  the  subject  and  the  necessities  of 
the  public ;  and  accordingly  desired  the  adtice 
nnd  aasistence  of  the  other  judges  of  the  court. 
IVe  met  at  my  -chambers  a  fow  days  before 

tUkrf  toRSi  ^fm  I  fmA  ihti  Hm  ^^ 


Addenda  to  iUs  Vdume^  [137S 

which  I  have  weBtkmed  had  opewteJ  itissgly. 
This  determined  use,  the  term  bebg  tt  bsd, 
to  proceed  no  fotther  than  the  disdMigiog  d 
one  or  two  upon  recognizance  for  tbsir  tppcir- 
ance  in  the  term.  Whatnaosedmcoartopos 
motions  for  the  writ  is  well  known. 

<*I  sent  to  y^  the  other  day  the  espy  of 
the  return  in  the  case  of  the  Ouesn  sb4  CIttSh 
heriab.  Whien  you  shall  havn  got  it  tni- 
scribed,  you  will  retom  it  to  me.  i  btve  lo 
noteof  that  case,  nor  of  any  ethen  rebtisf  to 
this  asalter,  in  the  late  queen's  time,  tbsagh  I 
attended  Westminster- hall  a  little  nare  than 
five  years  before  lierdemh.  There  wsi  no  Mt 
for  pressing  in  the  last  reign ;  aod  I  think, 
that  alt  the  ncte  of  that  kind  in  the  preseot 


have  been  made  ainoe  I  was  on  the  beiok. 
Prom  the  few  notes  which  I  have  reUliog  to 
that  jnatter  I  iud,  that  the  Couii  halh  mI 
granted  the  writ  as  of  come,  and  wilbio  tbc 
Habeas  Cormw  act,  but  hath  requiied  affidiviii 
on  behalf  or  the  parhr  applying  for  it,  wUiit 
forth  the  merite  of  hia case:  and,  on  tbe  otkr 
hand,  though  proper  retama  m  point  af  f<m 
may  have  been  made,  the  Court  bath  not  gir« 
entire  credit  to  them,  and  put  the  psrty  con- 
plaining  to  his  remedy  by  action  for  a  fahe  f^ 
tnrn ;  bat  hath  oonstaati y  entered  into  Ibe 
merila  of  the  case  upon  affidarits,  and  eilo« 
dischaiged  or  resMuided  the  psity,  ss  die  cue 
hath  appeared. 

•«  Tlua  was  done  in  Trinity  term,  in  tk  19tt 
or  30th  of  the  king,  in  the  case  of  oae  Ihy- 
noids *  ;  and  in  Easter  term,  in  the  99tbof  tto 


*  •^Afte  writing  this  latter  the  suthsrdiev 
op  a  fuller  aooonnt  of  thin  case,  whisb  1  vu 
heie  give : 

"  The  Kino  against  White. 

«« Saturday  next  after  the  oateveof  tbeiloi; 
Trinity,  in  lhe/1 9th  year  af  king  Georges,* 
writ  to  major  Thomas  White  in  the  Tower  tf 
London  or  his  deputy,  for  Thomas  ReyaolO' 
Major  White,  by  the  name  of  Biohsrd  Whie 
(for  bw  Ofanstian  name  was  mistikeo  m  i^ 
writ)  returns,  «« That  Reynokla  wss  osbmuM 
to  his  custody,  aa  a  person  impressed  soooituB^ 
to  the  act  (18  Oeo.  9, «.  10.)  then  lat^y  ou^ 
for  reomtting  his  majesty's  land  forces  >■■ 
mariaea,  whwh  is  the  cauae  af  his  detestios; 
and  he  bringa  his  body  into,  coprt''  Tbe  i«- 
tom  seems  to  he  sufficient  in  point  of  forni. 

«« Monday  neitafker  three  weeksflftbeU«2 
Trinity,  hi  the  19th  year  of  theking,  ^^7^ 
being  brought  into  court  in  the  custody  of  ^ 
chard  White,  it  is  nrdered  by  consent  of  eosB- 
sel  on  both  sides,  that  the  naooe  TbasBtf  n  bi» 
mentioned  in  the  writ  be  made  Riobsrd  ^V  »»• 
md  it  is  farthar  ordered,  thatt  the  sud  viit^ 
vetnm  be  filed,  and  that  the  said  While  vinl 
into  court  the  aaid  Reynolds  on  WedooiUy 
next  And  upon  reading  the  aevaml  afijh^ 
nf  Thomas  t^ell,  ^c.  &c.  it  is  forther  srdci^ 
that  Thomas  Bed  well,  dec.  <8fce.-^(tbe  so0ibb^ 
aioners  for  putting  the  act  in  eassutios^ 
acto4  iaihtt  tfaiiHthaw  aM*  tMM(«% 
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kiBgrtiDilletafeofoneBarantoii;  and  in  the 
Ibliowiiig  term,  in  the  case  of  one  Worald,— all 
prened  men ;  and  of  one  M^own  a  supposed 
deserter,  hot  in  truth  an  ont-pensioner  of  Cbel- 
fea ;  and  in  a  few  other  cases,  of  which  I  find 
no  notes.  In  aoone  of  these  cases  the  parties 
eomplaining^  were  discharged  in  court;  in 
others  they  entered  into  recognizances,  with 
the  consent  of  the  counsel  for  the  crown,  to 
appear  the  next  term,  and  were  then  discharg- 
ed, the  lung's  counsel  either  consenting  or  not 
opposing.  * 

"  If  what  I  have  written  will  either  give  yoti 
light  into  the  matters  about  which  you  en- 
quired, when  I  had  the  favour  of  a  visit  from 
you,  or  afford  you  any  amusement,  you  are 
heartily  welcome  to  it.    I  am,  &c.     M.  F." 

"  Excuse  some  rasures  and  after-thoughts ; 
for  transcribing  a  long  letter,  with  thick  ink^ 
soft  pen,  and  hard  paper,  is  riding  twice  over  a 
deep  road  upon  a  lame  horse.*' 

"On  the  9th  of  May,  1758,  the  House  of 

why  the  said  Reynolds  should  not  be  discharged 
out  of  the  custody  of  the  said  Richard  White. 
The  affidavits  above-mentioned  wehe  in  behalf 
of  Reynolds,  in  order  to  shew,  that  he  was  not 
a  person  within  the  description  ef  the  act,  and 
that  the  impressing  of  him  was  a  wicked 
■chenae  of  one  Robinson,  and  founded  in  ma- 
lice. 

<*  Wednesday  next  after  three  weeks  of  the 
Holy  Trinity,  in  the  19th  year  of  the  king, 
Reynolds  beinjif  brought  into  court  by  major 
White,  gives  his  own  recognizance  in  the  sum 
of  100/.  for  hia  apiiearance  in  court  the  first 
day  of  next  term,  to  answer  to  such  things  as 
•hall  be  objected  against  him  \  and  thereupon 
it  is  ordered,  that  he  be  discharged  out  of  the 
custody  of  m^jor  White.  On  shewing  cause, 
the  aMve-memioned  affidavits  were  read  on 
the  part  of  Reynolds ;  and  on  the  paVt  of  the 
commissioners,  their  own  affidavit,  and  the 
affidavits  of  Robinson  and  aome  others,  were 
read  in  anpport  of  what  the  commissioners  had 
tk>ne  in  the  affair ;  and  the  Court,  updn  consi- 
deration of  the  affidavits  on  either  aide,  made 
the  laat  rule :  and  upon  the  first  day  of  the 
next  term  Reynolds  appeared,  and  his  recogni-^ 
aance  was  discharged,  no  opposition  being  thdn 
made  on  the  part  of  the  crown  or  of  the  coion- 
missioners. 

*<  1  was  favoured  by  my  brother  Bathurst 
^ith  copies  of  the  rules,  writ,  and  return,  and 
a/  the  affidavits  filed  in  the  office. 

**  I  have  an  imperfect  note  of  thit  case. 
Affidavits  were  read  on  both  sides:  and  the 
Court  aaid,  that  although  it  is  not  usual  to 
enter  into  the  truth  of  facts  set  forth  in  the  re^ 
torn  to  a  Habeas  Corpus,  yet  in  this  casfe,  as 
the  party  suing  the  writ  hath  no  other  remedy, 
it  may  be  done  t  and  that  if  Reynolds  is  not 
-within  the  description  of  the  act;  the  commis- 
sionen  have  no  sort  of  jurisdiction  over  him : 
the  wbole  .  proeee^iog  iii  a  ntn  nullity,  ks 
Woram  non  judic§^** 
VOL*  XX, 


Lordtf,  on  the  second  reading  of  the  bill  fronl 
the  Commons,  entitled,  An  Act  for  giving  i 
more  speed v  remedy  to  the  subject  upon  \\\A 
writ  of  Habeas  Corpus,  ordered  the  judges  to 
attend  the  House,  to  deliver  their  opiniooa 
seriatitfit  with  their  reasons,  upon  ten  questious* 
which  may  be  seen  in  the  Journal  of  the  Housa 
of  Lords  of  that  day.  On  the  25th4  26th,  and 
29th  days  bf  May,  many  of  the  judges  deli? ered 
their  opiniona  on  the  fjuestions  proposed  to 
them  by  the  Lords  \  and  on  the  Sd  of  June, 
afier  lung  debate,  the  bill  was  reelected  by  the 
Lords,  who  then  ordered  the  judges  to  prepare 
a  bill  to  extend  the  power  of  granting  writs  ot 
Habeas  Corpus  ad  Subjiciendum  in  vacation- 
time,  in  cases  not  within  the  statute  31  Car.  2» 
c.  2,  to  all  the  judges  of  his  nkajesty's  coui'ts  at 
Westminster,  and  to  provide  for  the  issuing  o^ 
process  in  vacation-time  to  compel  obedienca 
to  such  writs ;  and  in  preparing  such  bill  tu 
take  into  consideration,  whether  in  any  and 
what  cases  it  may  be  proper  to  make  provision^ 
that  the  truth  of  the  facts  contained  m  the  re- 
turn to  a  writ  of  Habeas  Corpus  may  be  fcon** 
troverted  by  affidavits  or  traverse,  «ind,  so  far  as 
it  should  appear  to  be  proper,  to  insert  claused 
for  that  purpose,  and  to  lay  such  bill  before  the 
Honse  in  the  beginning  of  the  next  session  of* 
parliament.* 

"  About  this  time.  May  iS,  lt58,  lady  toSt^if 
died  aflC^r  a  long  illness ;  and  by  this  event  Mr. 
Justice  Foster  was  prevented  from  attending 
the  House.  However,  on  the  24th  of  that 
month,  he  wrote  to  chief  baron  Parker  an  ex-' 
cellent  letter,  of  which  be  hath  preserved  a 
copy  in  his  own-handw^ting  i 

"  My  Lord ;  iWny  24, 1750.     ' 

"  When  we  met  at  lord  chief  justice  Willes** 
house,  1  had  the  satisfaction  to  find,  that  yuu 
and  1  do  not  differ  la  opinion  upon  any  of  thd 
queetiona  proposed  to  us  by  their  lurdships,  ex-' 
cept  the  tenth.  Upon  that  question,  ^hich. 
your  lordship  sees  is  proposed  in  the  strongest 
and  most  striking  terms,f  we  did  then  seem  id 
differ. 

*  '•See  the  Lords'  Journals,  29,  p.  312i 
322.  St51.  387—341.  344—347.  349.  352i 
353. 

t  "  That  question  is  in  the  fblloit-tijgf  tl^ords ! 
"Whether  in  all  cases  whatsoever  the  iud«;ei 
are  so  bound  by  the  facts  set  forth  in  the  re- 
turn to  the  writ  of  Habeas  Corpus,  that  they 
cannot  discbarge  the  person  brought  up  bet'ord 
them,  although  it  should  appear  most  mani- 
festly to  the  judges,  by  the  clearest  and  most 
undoubted  proof,  that  such  return  is  fdlse  id 
factj  and  that  the  person  so  brought  up  is  re^ 
strained  of  his  liberty  by  the  most  nn warrant* 
hie  means,  and  in  direct  violation  of  laiv  and 
justice  F" 

«*  Mr.  Justieie  Foster  hith  ^rillen  In  the  trtafr- 
gin  ;  •'  God  forbid  that  they  should."  Bu( 
how  is  thia  question  ans1*re^ed  by  some  of  lh« 
judges  ?  Chief-baroh  Parkfer'^  anstver  is  thus  J 
•'  That  fD  00  case*  vftiatioever  thd  jodgte  ar« 
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«t  I  agref  with  your  lordship  in  the  trqUi  of 
the  general  doctrine,  that  a  return  to  a  wril  of 
iSal^aa  Corpus  is  conclusive  ia  point  of  fact. 


J^iirnhhtkUWume^ 


[im 


to  bound  by  the  facts  set  forth  in  the  return  to 
f  he  writ  of  Habeas  Corpus,  that  they  ceonQt 
discharge  the  person  brought  op  before  them, 
If  it  should  appear  raostnnanifeatly  to  the  judges, 
by  the  clearest  and  most  undoubted  proof,  that 
such  return  is  false  in  i'act,  and  that  the  person 
•o  brought  up  is  restrained  of  his  liberty  by  the 
aaost  unwarrantable  means,  and  in  direct  viola- 
tion of  law  and  justice »  but  by  the  clearest  and 
most  undoubted  proof  he  understanda  the  ver- 
dict of  a  jury;  or  judgment  on  demurrer  or 
otherwise,  in  an  action  for  a  false  return;  and 
in  case  the  facts  returned  to  a  writ  of  Haheaa 
Corpus  shew  a  sufficient  ground  in  point  of 
law  for  such  restrai/iti  he  is  of  opinion*  that  the 
epurt  or  judge,  before  whom  such  writ  is  re- 
turnable, cannot  try  the  facts  contained  in  such 
jeturn  by  affidavits."  In  nearly  ibe  same 
manner  the  question  is  answered  by  Mr.  Jus- 
tice Denison,  Mr.  Baron  Smythe,  Mr.  Baron 
Adams,  and  Mr.  Justice  Wilaiot.  If  the  opt* 
■ion  of  these  judges  be  agreeable  to  law,  the 
greatest  injury,  as  Mr.  Justice  Foster  observes, 
may  be  done  to  a  roan  without  a  possibility  of 
redress.  Goldswain's  case,  which  is  reported 
i.n  3  Blaekstone's  Reports,  1S07— 121J,  and 
which  came  before  the  court  of  Common  Pleae, 
(De  Grey,  Goold,  Blackstone,  and  Nares,) 
rasch.  and  Trin.  18  Geo.  3,  1778,  now  de- 
serves the  greatest  attention.  He  was  ille- 
gally pressed  into  the  sea-service,  and  Mr.  Josr 
uce  Gould  saiil, — **  I  do  not  conceive,  that 
either  the  court  or  th^^arty  are  concluded  by 
tlie  return  of  a  Habeas  Corpus,  hot  he  may 
plead  to  it  any  special  matter  necessary  to  re- 
gain his  liberhr.  St.  John's  case^  6  Rep.  71, 
was  a  case  or  this  kind.  One  Gardener  was 
convicted  and  imprisoned  for  carrying  a  band- 
gun,  and  this  cause  being  returned  on  Habeas 
Corpus,  be  pleaded  to  it,  that  he  was  a  sheriff's 
officer,  and  as  such  entitled  to  carry  a  band- 
gun  ;  which  plea  being  confessed,  ^e  was  dis- 
charged. It  issaid  in  Uie  Queen  and  Bnrnaby, 
lid.  Xym.  900.  Salk.  181,  that  the  record  of 
St.  John's  case  cannot  be  found ;  owing  per- 
haps  to  a  mistake  of  the  year,  which  is  in  Coke 
94  EIjz.  whereas  in  Cro.  E\m.B%U  it  »  re- 
ported nnder  tba  name  of  Gardener's  esse  in 
43  £liz.  snd  there  is  a  copy  of  the  record  in 
Tremaine  SM,  which  is  said  to  be  P.  4S  Elis. 
tot.  49."  The  learned  reporter  addai-^'«The 
Court  declared  they  could  not  wfllutty  sliQt 
their  <Mres  against  such  facts  as  appeared  on 
the  affidavits,  but  iprbich  were  not  notieMl  on 
the  return.  They  were  tmcUned  tOi  tliink  it 
their  duty  immediately  to  dischaiy  the  pacty^ 
and  should. therefore  ia  eone  me«Pili«  da  it; 
but  still  with  a  reserve  to  any^nestlon  of  km, 
iiehich  tlie  Admiralty  qsea^seHoveW  to  amie. 
They  therefore  discbsfg^d  QpldswaiB  on  hia 
own  recognizaocoof  901,  to  appear  in  eoort 
the  second  day  of  the naji^  beiagf  rioityt 


^  in  the  swai^tiMi^ 


litn  tfa# 


It  cannot  be  tiavened*;  theOenitigbsood^ 
it,  and  the  t^dored  party  is  driven  to  bttadiQB. 
This,  1  admit,  19  the  general  rnie j  bat  1  think 
that  it  is  not  universally  true.  Cases  may  be 
put  which  are  exceptions  to  it ;  aBd  eseeptinai 
qo  not,  as  year  lordship  well  koovs,  destroy^ 
but  rather  establish,  a  general  role.  Tbe  cue 
of  persons  pressed  ipto  the  service  is,  I  eon- 
^eive,  one  oif  them,  for  this  plain  reason,  tbttif 
the  party  cannot  controvert  the  truth  of  ths 
facts  set  forth  in  the  return,  he  is  absolotely 
without  remedy.  An  inadequate  ioeffectsM 
remedy  is  no  reaaedy  ;  it  is  a  repe  throws  oot 
to  a  drowning  man,  which  csonet  rsseh  bio, 
or  will  no(  hear  hip  wetgbt.  It  ia  the  offering 
of  baubles  to  the  children  of  oae'sfamily,  wkei 
they  are  crying  for  bread.  In  cemmsn  ciMir 
in  every  case  where  the  general  rale  is  hid 
d<nrn,  the  injured  party  must  wait  with  pi^ 
tience  till  he  can  falsify  the  return  in  a  proper 
action.  This,  it  must  be  confessed,  is  a  greit 
misfortune ;  but,  till  the  day  of  his  deltfenoce 
comes,  be  continues  at  heme  in  tkeesstoil/  of 
the  law,  and  under  its  protection.  This,  yovr 
lordebip  knows,  is  not  tlw  ease  of  a  nii 
pressed  into  the  service  by  land  or  sea,  auppo*- 
mg  him  to  he  no  object  of  the  bw.  He  ii 
taken  from  the  £;ccbAn9e,  or  from  bebiad  bis 
oonoter,  no  siattsff  wh<»ce,  and  thence  to  tke 
Savoy,  or  aboard  a  tender  $  and  if  bis  frieodi 
happen  to  have  time  enough  le  procures Ua* 
beas  Corpus,  a  sufficient  return  to  tbe  writ  a 
immediately  made,  (tbereare  psecedesH  esoi^ 
in  the  crown-office,  and  Ikey  are  aooa  copi^ 
and  the  man  is  sent  away,  in  due  form  of  U*r 
to  take  his  chaftce,  tor  aome  years  perbipii 
amidst  the  perils  of  the  sea,  and  tfaediwta* 
of  war.  But  it  ia  said,  tkat  he  is  aot  witlitfi^ 
a  remedy.  What  remedy?  An  action  agalBit 
a  man  perhaps  aot  worth"  a  gtoat.  But  h«e 
responsible  soever  tbe  oficer  may  be,  whsin* 
tistaction  in  damages  is  e^ual  to  tfaeisjsry^ 
or,  if  that  were  pM«Ue  to  be  bad,  wbst  be- 
comes of  the  nctmo,  if  the  pinintiff  thmM  ^ 
knocked  on  the  hnd  10^  the  service?  Whff 
tmiv»  merihir  cnm  p«rjofi4  In  short,  be  baw, 
in  this  viev  of  the  case,  nn  vemedv,  uoleM  jte 
give  him  what  1  caU  the  specine  rencdy,  1 
ngbt  to  eontrovert  the  tenth  of  the  rstscs  be- 
fore it  is  too  iatow 

*'  In  the  case  of  tbe  &ing  and  White,  wbicb 
was.mentipned  at  our  last  nsceliog,  tbsCwrt 

counael  Ihrthe  Adnsiralty  to  consider,  wbAber 
they  wonki  amend  their  returw;  in  dsftolt  v 
which  the  Court  wenM.  consider  «betiiar|* 


siHamarjr  wajF,  by  takinsf  pipo  cs^s^  tbe  flH^ 
tecs  stated  in  tbe  ongioJslSdnvitB.  Asdo^ 
onr  thaeeoond  day  of  thm  term,  bsiajf  die  soe 
oJT  Jnne^  GoUewain  appeaosd  on  bis  ivoofs^ 
sanne,  and  was  ftnaNy  disehaigedi  by  9Bt0» 
of  Xlavy^  counsel  Ibr  t&e  benrd'oliidMilly- 
m  uSancytenaa^8€pni,eili*«tNP<*' 
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dtaniderailUMikitMrifttliitliglit,  uA  fai  the 
••d  th6  nno  was  dbdiarged  opM  rMdioif  affi- 
4l«Tita  oil  both  tidM.  The  like  haib  sinte  been 
^Mio  in  other  ouea  of  IHio  netare.  It  matteta 
ttot  whh  mo,  what  aoetbod  the  Coim  took  to 
come  at  the  merita  of  the  qneition  In  point  of 
faet.  The  prindple  #hlch  ihejr  went  upon  is 
what  I  rdly  on :  and  the  principle,  as  I  take  it, 
was,  that  thoogfb  in  oommoo  caaes  the  return 
la  Gonelosive  in  point  of  fact,  vet  these  special 
Maes,  as  they  ooaae  not  wnbin  the  general 
raaaoa  of  the  lair,  are  not  within  the  general 
mle.  The  partiea  are  withoat  renBedy,  if  they 
nrenottoeontfovert  the  troth  of  the  return 
b  a  aaonoMry  way  $  and  therefore  they  shall 
dvit 

«*  Yoa  may  he  anrprised  to  fee^ire  so  longf  a 
latter  from  me  at  this  time ;  but,  to  confess  a 
Mrieoa  troth,  while  I  am  thinking  of  these  in- 
dMRwent  mattera,  1  feel  that  my  mind  is  em- 
ployed opon  aomething  which  dotfa  not  me 
Ibepain.    Iam,te.  M.  F/* 

«<To  this  letter  the  Chief  Baron,  May  STf 
1758,  returned  the  following  answer: 

•<OaodBcoiher; 

**  I  am  fhToored  with  yomr  letter,  and  am 
«ary  aorry  Ibr  yoor  hue  great  loss.  As  yoa 
ame'lo  the  general  principle,  that  the  return 
of  a  tfabeaa  Gorpoa  cannot  be  contradicted  hi 
that  praeeediag,  ao  I  moat  confem,  that  your 
rensdfla  are  f«ry  strong  to  abww  the  present  to 
he  an  mademwie  remedy ;  hot  I  am  afraid, 
that  the  parliament  only  can  apply  a  quicker 
and  aaore  effectual  remedy.  As  to  the  case  of 
the  King  and  White,  and  several  sobaequent 
caiea,'  I  entirely  approve  them,  hut  consider 
them  aa  collateral  proceedmgt,  founded  on  the 
general  power  of  the  coort  of  King's-bench,  to 
correct  tne  acta  or  osisdemeanoora  of  all  infe- 
rior jvriadictions  to  the  oppression  of  the  sub- 
ject. We  have  cone  as  far  in  delivering  our 
opinlona  aa  my  brother  Smythe,  and  are  to 
|Woceed  on  Tuesday,  so  that  it  must  be  lef^  to 
your  own  discretion,  whether  you  will  give 
yonr  opinion  or  not;  hot  if  you  should  not 
choose  to  appear,  I  have  taken  care  that  my 
lord-keeper  shall  excuae  your  abaenca  to  thtf 
liOrda. 

«*  I  am,  with  true  respect.  Sir,  yoor  most 
aUtged  brother,  and  obedMSnt  servant, 

"T.PiwaE." 

«« Bedfird-rm,  May  S7, 1758." 

<*  While  thia  business  waa  depending  in  the 
House  of  Commons,  Mr.  Justice  Wilmot  wrote 
to  Mr.  Justice  Foster  the  foUowing  letter : 

«  Ormon^^treet^  April  9, 1758. 

^  Dear  Broths ; 

«•  I  herewith  aend  voo  a  State  and  aome  Rea- 

Mis,  which  lord  Mansfield  and  I  have  put 

together,  to  ezphiin  and  aupport  the  Conrt'a 

proceedingf  upon  the  present  act. 

*'  We  desire  that  yoa  will  be  ao  good,  as 
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of  what  we  were  all  of  opinion  to  do ;  and  I 
own,  that  I  am  still  strongly  of  the  same  opi- 
nion. Ifyou  should  ihink,  that,  supposing  the 
construction  of  the  act  wrong,  yet  ^  hat  we  did 
waa  right,  that  may  properly  he  added,  and  ia 
an  arir*jmeut  d/brftori. 

'*  You  recollect  that  this  happened  hut  just 
befbre  Hilary  term.  Ttie  parliiiment  was  sit- 
ting, and  in  the  new  bill  mi|{lit  have  laid  down 
what  rul^  they  pleased  before  the  vacation. 

*«I  am,  clear  brother,  your  most  faithful 
friend,  and  most  obliged  bumble  servant, 

"  EaRDLEY  WlLMOT.** 

'*  Mr.  Justice  Foster  the  next  dav  retnrned 
an  anawer  to  Mr.  Juatioe  Wilmot,  which,  as  I 
am  informed  by  his  son,  John  Wilmot,  es^ 
one  of  the  maatara  of  the  court  of  Chancery,  la 
not  fonnd  among  his  papera.  I  give  it  from  a 
€i^f  in  my  poaaassion  in  the  amhor'a  hand* 
writing: 

^  Dear  Brothar ;  April  10, 1758L 

*'  Lord  Mansfield  did  me  the  favour  of  a  visit 
an  Saturday,  and  (old  roe  of  the  paper  which  t 
r^catved  firom  you  yeaterday,  and  now  return*. 
He  told  me,  that  it  vi^ad  intended  as  a  justitica- 
fhm  df  the  rule  which  «te  made  in  Hilary- 
term- was- twelve- month  :  but  in  what  toanuer 
it  ia  to  be  maile  use  of,  I  know  ribt« 

'« It  win  ondoubtedW  be  a  full  jusCification  of 
that  measure,  if  it  be  known,  that  even  a  ma- 
jority of  the  judges  have  put  the  construction 
on  the  act  which  you  contend  for.  They,  if 
they  are  well  Ibunded,  need  no  better  justifica- 
tion ;  and  the  jadge  who  differed  desires  no 
better  than  lo  say,  tlat  he  came  into  the  mea- 
sure, as  the  only  expedient,  which,  all  thinga 
considered,  offered  to  let  the  subject  into  m 
proper  defence  against  the  ahoae  of^the  powin-a 
given  by  the  act. 

"  1  have  made  some  merits  with  my  peqctl 
dn  your  paper,  which  I  will  now  explain. 

«•  P.  1.*  The  first  (iousideration  was,  whe- 
ther a  writ  of  Habeas  Corpua  might  issue  H 
the  vacation  in  casea  not  within  the  Habeaa 
Corpoa  act,  and  the  passagea  in  Coke  and  Held 
were  mentioned :  but  that  matter,  upon  farther 
enquiry,  is  now  put  out  of  doubt.  I  indeed, 
ont  of  pure  deference  to  what  I  took  to  be  thd 
opiniovof  the  majority,  have  declined  grantiog 
the  writ  in  the  vacation,  but  soitly  agfinst  my 
own  judgment.  I  am  informed,  that  write 
have  issued  in  the  vacation  since  that  time. 

*•  P.  «.*t+  p.  S.*  p.  8.*  In  these  places^ 
and  perhaps  in  aome  othera,  which  I  have  not 
marked,  you  speak  of  the  judges  in  general  ; 
yon  shonid  confine  yourself  to  the  nsiyor  part, 
which,  ]  auppoae,  ia  the  case* 

'*  P.  8.f    Here  all  the  judges  concurred. 

«<P.  9.*  The  words  struck  out  should  be 
inserted :  and  you  will  be  pleaaad  to  consider, 
whether  this  rule,  and  that  which  we  grounded 
upon  it,  do  not  go  on  a  supposition,  that  the 
adjudication  of  the  commissioners  is  not  final  to 
all  intents  and  purposes.    With  regard  to  those 


aoon  aa  possible,  to*  look  them  over,  and  to  cor<  .    , 

i«ct  them  aa  yon  think  proper,  and  to  add    who  are  the  real  dbjecto  of  the  law  it  is  final : 

■Mhiothermaaoaaaooeortoyoa  in  anpporr  jUd  withregaidto  theperaonato  whose  cua-' 
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tuly  pressed  meo  are  delitered  till  they  c«D  be 
ptherwise  disposed  of,  and  likewise  to  the  offi- 
cers who  receive  them  and  treat  them  aa  sol- 
diers enlisted,  it  is  a  full  indemnity  for  what 
|hey  do  under  the  authority  of  the  commis- 
aiooers.  This  construction  the  act  will  bear, 
and  the  strong  wording  of  it,  which  you  have 
Tery  properly  pointed  out,  plainly  leads  to  it, 
and,  I  tlibk  too,  is  sufficiently  satisfied  by  it: 
but  that  the  adjudication  of  the  commissioners 
should  be  conclusive  to  the  parties,  whether 
objects  of  the  law  or  not,  I  can  'never  admit 
You  argue  from  the  intention  of  the  act.  I 
know  no  better  rule  of  construction  than  at- 
tending to  the  intention  of  the  legislature.  Be 
pleased  to  try  your  leading  principle  by  this 
rule.  Was  it  the  intention  of  the  legislature  to 
repeal  Magna  Charta ;  to  put  every  man  in  the 
kingdom  into  the  power  of  two  or  three  com- 
misaiioners  met  over  their  liquor  at  an  ale-house 
or  a  tavern  ;  to  send  the  best  man  among  us 
food  .for  powder  to  North  America?  This,  I  am 
}iure,  wi^  not  their  intention  ;  and  yet,  if  the 
yidjudication  of  the  commissioners  be  conclusive 
to  the  party,  and  a  proper  return  be  made  to 
the  writ,  this  may  be  the  consequence, 
•  **  P.  9.*  1  do  not  recoll^t  this  circum- 
atance.  I  did  not  sufficiently  attend  to  all 
>rbich  passed  that  day. 

«*  I  have  spoken  ray  mind  freely  to  you. .  I 
Jiave,  Toq  know,  spoken  to  the  same  effect 
inore  than  once  on  the  bench  ;  and  1  haye  seen 
po  reason  to  alter  my  opinion.  I  hope  that  1 
shall  have  no  occasion  to  say  any  thing  more 
pn  the  subject  in  public :  for  at  a  time  wheu 
the  world  is  full  of  jealousy,  and  running  mad 
aOer  popularity,  one  would  not  wish  to  see 
judges  divided  on  points,  where  the  liberty  of 
ifie  Subject  is  so  nearly  concerned.    I  am,  &c» 

**  Whether  the  paper  mentioned  In  these  let- 
ters h6  now  in  existence  or  not,  1  am  unable  to 
say,  On  a  view  of  the  facts  and  reasons  here 
pfought  together,  it  is  natural  to  wish,  that  the 
i>ill,  which  the  judges  drew  *  with  great  care 

*  "  It  is  in  the  followiqg  wprds ;  "  Whereas 

the  wr|t  of  Ha|)eas  Corpus  ad  Subjiciendum 
lath  been  found  bv  experience  to  be  the  most 
expeditious  and  effectual  method  of  restoiiog 
any  person  to  his  lil>e\^ty  who  bath  been  un- 
justly deprived  thereof;  and  whereas  extending 
the  remedy  of  such  ivrit,  and  enforcing  obedi- 
ence therepnto,  and  preventing  delays  in  the 
execution  thereof,  and  ascertaiomg  the  proceedr 
ings  thereupon,  will  be  greatly  beneficial  to  the 
euDJect :  Be  it  therefore  enacted  by  the  king's 
most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  Ix>rds  spiritpal  and  temporal 
and  Commons,  in  this  present  parliament  aa- 
tfembled,  and  by  the  authority  pf  the  same, 
that  where  any  person  shall  be  confined  or  re- 
strained of  his  or  her  liberty,  otherwise  than  for 
some  crimi'iiat  or  supposed  criminal  matter,  it 
^hall  and  may  be  lawful  for  the  lord  chancellor, 
ipfd  keepeti  lof^s  ^pipjagissiopers  of  ^%  greai 


A^detnia  io  thii  Vdume, — 
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and  attentioD  by  ocder  of  the  Heme  of  Lonfa, 
bad  been  brought  into  the  House,  aad  pamd 
into  a  law ;  for  although  Mr.  Justice  fibek- 
stone  in  his  invaluable  Comuientaries  on  the 
Lawaof  England  (book  S,  e.  8.)  asserts,  '*That 

seal  for  the  time  being,  or  any  one  of  theoi,  or 
any  one  of  his  majesty's  justices  of  ibe  soe 
bench  or  the  other,  or  the  barons  of  the  Exehe- 
quer  of  the  degree  of  the  coif,  and  tbey  are 
hereby  required  upon  complaint  made  to  them 
by  or  on  the  behalf  of  the  penon  so  coofiosd 
or  restrained,  if  it  shall  appear  by  affidavit  or 
affirmation  (|n  cases  where  by  law  an  affirim- 
tion  ia  allowed)  tliat  there  is  a  probable  and 
reasonable  ground  foraueh  complaint,  to  avanl 
in  vacation-time  a  writ  of  Habeas  Corpus  ad 
Subjiciendum,  under  tbe  seal  of  such  court 
whereof  he  shall  then  be  one  of  tbe  judges,  to 
be  directed  to  the  person  or  persons  in  whon 
custody  or  power  the  p«tv  so  confined  or  re- 
strained shall  be,  returnable  immediate  before 
the  iierson  so  awarding  the  same, or  befbreaoy 
other  judge  of  the  court  under  the  seal  of 
which  the  said  writ  issued. 

"  And  be  it  farther  enacted  by  the  antboritj 
aforesaid,  that  if  jibe  penon  or  persons  to  wbon 
any  writ  of  Habeas  Corpus  shall  be  diiected  io 
pursuance  of  this  act,  ppon  service  of  such  wri^ 
either  by  the  actual  delivery  thereof  to  him, 
her,  or  them,  or  by  leaviiur  the  same  at  tbe 
place  where  the  party  shall  be  oonfined  or  re- 
strained with  any  servant  or  agent  of  tbe  per- 
son or  persons  so  confining  or  restrainiogt  sb«ll 
wilfully  neglect  or  refusi  to  make  a  reton  or 
pay  obedience  thereto,  he  or  she  shall  be  deem- 
ed guilty  of  a  contempt  of  the  court  under  tbe 
seal  whereof  such  writ  ahall  issue :  and  itsbill 
and  may  be  lawful  to  and  for  the  said  lord 
chaiu:el|or,  lord  keeper,  lord  oommisswoer,  jus- 
tice/or  baron,  before  whom  soch  writ  abali  be 
returnable,  upon  proof  made  of  such  sertic^i 
to  award  in  the  vac^ion-rtime  process  ^  coo- 
tempt  under  the  seal  of  such  court  againA  ibe 
person  or  persons  guilty  of  such  eontempti  k- 
turpable  before  hipiseU*  in  the  vacatioii-tiipr, 
who  shall  proceed  thereon  as  to  law  and  juib€« 
shall  appertain. 

**  Provided,  that  if  such  writ  shall  be  awards 
ed  so  late  in  the  vacatioir  by  any  one  of  tbe 
said  justices  or  barons,  that  in  his  opinion  obe* 
dienpe  thereto  cannot  be  conveniently  ptid  dar- 
ing such  vacation,  the  same  shall  and  may  tt 
his  discretion  be  made  returnable  in  bis  ou- 
jesty's  court  of  Kiog's-bench  at  a  day  eertma 
in  the  next  term  :  and  the  said  court  shall  m 
may  proceed  thereupon,  and  award  nrooess  of 
oqntempt  in  case  of  (disobedience  tneret*,  m 
like  manner  as  if  such  writ  had  been  originaliy 
awarded  by  the  said  coqrt,  . 

"  Provided  also,  that  if  such  writ  sbaU  » 
i^warde^  by  the  court  of  Kiog's-bench  m  tens, 
but  so  !nte,  that  in  the  judgment  of  tbe  m 
ceurt  obedience  thereto  cannot  be  conreoienUy 
paid  during  such  term,  the  samefhall  sod  m«/i 
at  tbe  discretion  of  the  said  court,  be  made  re- 
turnable a(  a  da^  qerim,  i^  Jb^  ^.9^^  ^^^ 
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the  remedy  ia  now  complete  for  rembviofi^  the 
injury  of  onjost  and  illef;al  cODfioement,"  yet 
it  is  manifest  from  the  obeerrations  of  Mr. 
Justice  Foster,  and  from  the  bill  drawn  by  the 

cation  before  any  judge  of  the  same  court,  who 
shall  and  may  proce^  thereupon,  in  such  man- 
ner as  by  this  act  is  directed  oonceroine  writs 
issuing  in  and  made  returnable  during  the  va- 
cation 4 

**  And  be  it  farther  enacted  hy  the  aathoritj 
aforesaid,  that  in  all  cases  provided  for  by  this 
act,  although  the  return  to  any  writ  of  Habeas 
Corpus  shall  be  good  and  sufficient  in  law,  the 
•aid  lord  chancellor,  lord  kt^per,  lord  commis- 
sioner, justice,  or  baron,  before  whom  such 
writ  shall  be  returnable,  sbaU,  as  soon  as  con- 
veniently may  be,  proceed  to  examine  into  the 
truth  of  the  nets  set  forth  in  such  return,  and 
into  the  cause  of  such  confinement  or  restraint, 
by  affidavit,  or  by  affirmation  (in  cases  where 

I  an  affirmation  is  allowed  by  law)  and  shall  do 
therein  as  to  justice  shall  appertain.  And  if 
such  writ  shall  be  returned  before  any  one  of 
Ibe  said  justices  or  barons,  and  it  shall  appear 

^  doubtful  to  him  on  such  examination,  whether 
the  material  lacts  set  forth  in  the  said  return, 

^  or  any  of  them,  be  true  or  not,  in  such  case  it 
abaH  and  may  be  lawful  for  such  justice  or 
Imron  to  let  to  bail  the  said  person  so  confin^l 
or  restrained,  Qjion  his  or  her  entering  into  a 
recognizance  with  one  or  more  sureties,  or  in 
case  of  iufancy  or  coverture  upon  security  by 
recognizance  iii  a  reasonable  sum,  to  appear  in 
the  court  of  King's^ bench,  upon  a  day  certain 
Jo  the  term  fbUowing,  and  so  from  day  to  day 
as  the  court  shall  require,  and  to  aUde  such 
order  as  the  court  shall  make  in  and  concern- 
ing the  premises ;   and  such  justice  or  baron 

'  shall  transmit  into  the  same  court  the  said  writ 
and  return,  together  with  the  said  recognizance, 
affidavits,  and  affirmations ;  and  thereupon  the 
said  court  shall  proceed,  order,  and  determine, 
touching  the  discharging,  bailing,  or  remand- 
ing the  party,  as  to  justice  shall  appertain, 
either  in  a  summary  way  by  affidavit  or  affir- 

'  mation,  or  by  directing  one  or  more  issues  for 
the  trial  of  the  facts  set  forth  in  such  return, 
or  any  of  them,  whereupon  such  proceedings 
shall  be  had  as  in  other  cases  of  issues  directed 
by  that  court. 

''  And  be  it  farther  enacted  by  the  authority 
aforesaid,  that  the  like  proceeding  shall  be  bad 
in  the  same  court  for  controverting  the  truth 
of  the  return  to  all  writs  of  Habeas  Corpus 
awarded  for  or  on  behalf  of  any  person  confined 
or  restrained  of  bis  or  her  liberty,  otherwise 
than  for  some  criminal  or  supposed  criminal 
matter,  by  affidavit,  affirmation,,  or  otherwise, 
although  such  writ  shall  be  awarded  by  the 
aaid  court,  or  be  returnable  therein. 

**  And  be  it  farther  enacted  by  the  authority 
/^omaidy  that  it  aball  and  ma^  be  lawful'for 
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judges,  that  this  assertion  is  not  well  founded^ 
and  that  farther  relief  in  some  cases  is  desirable. 
Thete  letters,  and  the  answers  of  Mr.  Justice 
Denison  and  Mr.  Justice  Wilmot  to  the  tenth 
Huestion  proposed  by  the  House  of  Lords  to  the 
judges,  with  the  other  evidence  above-adduced, 
seem  to  prove,  contrary  to  the  assertions  in  4 
Burrow,  3395  and  2582,  that  on  this  occasion 
there  was  a  final  difference  of  opinion  in  the 
court  of  Kiog's-benOh." 

the  court  or  judge  proceeding  on  any  writ  of 
Habeas  Corpus  ad  Subjiciendum  awarded  in 
cases  of  confinement,  not  for  a  criminal  or  sup- 
posed criminal  matter,  to  make  such  order  m 
regard  to  the  payment  of  the  charges  and  ez« 
penoes  of  bringing  up  the  party  so  confined  or 
restrained,  and  for  carrying  him  or  her  back  to 
his  or  her  place  of  confinement  in  case  of  re- 
manding, as  to  such  court  or  judge  shall  upon 
examination  thereof  seem  meet ;  and  for  non- 
payment thereof  to  award  process  of  contempt, 
whereupon  such  proceedings  shall  be  had  as  in 
other  cases  of  contempt  for  non-payment  of 
costs. 

'*  And  be  it  declared  and  enacted  by  tlie  au- 
thority aforesaid,  that  an  Habeas  Corpus,  ac- 
cording to  the  true  intent  and  meaning  of  this 
act,  may  be  directed  and  run  into,  any  county 
palatine,  the  cinque  ports,  or  any  other  privi- 
leged places  within  that  part  of  Great  Britain 
called  England,  dominion  of  Wales,  and  town 
of  Berwick-upon-Tweed,  and  the  isles  of  Jer- 
sey, Guernsey,  and  Man  ;  and  also  into  any 
port,  harbour,  road,  creek,  or  bay,  upon  the 
coabt  of  England  or  Wales,  although  the  same 
should  lie  out  of  the  body  of  any  county,  any 
law  or  usage  to  thje  contrary  in  any  wise  not- 
withstanding. 

*'  Provid^  always,  that  nothing  in  this  act 
contained  shall  extend  to  discharge  out  of  pri- 
son any  person  charged  in  debt  or  other  action^ 
or  with  process  in  any  civil  suit. 

**  And  be  it  farther  enacted  by  the  authority 
aforesaid,  that  the  several  provisions  made  by 
this  act  touching  the  making  writs  of  Habeaa 
Corpus  issuing  in  time  of  vacation  returnable 
in  the  court  of  King's-bencb,  or  for  making 
such  writs  awarded  in  term-time  returnable  in 
the  vacation,  as  the  cases  may  respectively 
happen  ;  and  also  for  awarding  process  of  con- 
tempt in  the  time  of  vacation  against  the  per- 
son or  persons  neglecting  or  refusing  to  make 
return  of  such  writs,  or  to  pay  obedience  there^ 
to,  shall  extend  to  all  writs  of  Habeas  Corpus 
awarded  in  pursuance  of  a  cerUin  act  passed 
in  the  3 1st  year  of  king  Charles  the  second, 
intituled.  An  Act  for  the  better  securing  the 
liberty  of  the  subject,  and  tor  prevention  of  im- 
prisonment beyond  the  seas ;  in  as  ample  and 
beneficial  a  manner  as  if  such  wriu  and  the 
said  oases  arising  thereon  bad  been  herein  b^* ' 
fore  specially  named  and  provided  for."^ 
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Addmdtt^^The  Grenada  Case. 


Cmm  «f  die  Island  '  of  izBui ADA, 
pp.  SS9,  etnq. 

Sdirardf  (Bist  of  the  WeH  Imfics,  lioA  3, 
dup.  1)  giv€s  ao  historical  meooottt  of  the  duly 
9f  fear  mud  one  half  in  the  hundred  which 
ga¥e  rise  to  this  oaae :  and  he  ohaerfet  that  the 
clause  in  the  Act  of  Assemhly  of  Barbadoes, 
^see  p^  e51)  which  exemuts  the  lends  called 
the  ten  thousand  acrea,  and  also  that  which  sti- 


polatea  for  the  building  a 
prison,  and  providinif  ibr  all  other  public 
chaff es  ineombeat  on  the  goferament  ooi  of 
the  OMHiey  to  be  raised  by  the  act,  have  bee« 
equally  disregarded  by  the  crown.  The  for- 
mer of  those  claoseo  is  ooi  eel  forth  in  the  re- 
port of  CaB^pbell  v.  Hall.  Edwarde  ezhibila  il 
aa  follows: 

'  **  Provided  nevertheless,  that  neither  this 
eet,  nor  any  thing  therein  contained,  shall  ex- 
tend or  be  construed  to  bar  his  majestv,  or  his 
mid  excellency,  from  his  or  their  right  to  any 
land  granted,  or  any  incroacbments  made  upon 
the  sea,  since  the  year  one  thousand  six  hun- 
dred and  fifty,  or  to  any  lands  commonly  called 
or  known  by  the  name  of  the  tea  tboosand 
acres,  the  merchants  land,  granted  by  the  late 
earl  of  Carlisle,  or  bis  father,  unto  M annadufce 
Rewden,  eso.  William  Fettins,  Alexander 
Bannister,  Edmund  Forster,  captain  Wbeatley, 
and  others  their  associates,  on  certain  core- 
nants  and  conditions :  Provided  also,  that  the 
ffrowth  and  produce  of  the  said  lands,  men- 
Soned  in  the  preceding  proviso,  be  not  fiable  to 
any  tax,  impDet,  or  custom,  impoeed  by  this 
'  act,  a^y  thing  in  the  same  seeming  to  the  oon- 
Irary'  notwitlMtandiiig.'^ 

la  the  Honae  of  Commoua  en  Monday, 
llarch  16th,  1701-3,  (sight  days  aAcr  the 
death,  of  king  Wilham),  upoo  readuig  the  order 
of  the  day  ibr  the  Boaso  to  resolve  itself  ioto 
a  oommiaee  to  contwlet  of  the  supply  to  be 
giraated  te  her  nujesty  fm  the  halAer  sapitoct 
of  her  m^tstv's  beaslhohly  aad  ef  the  hoDoar 
and  digeJAy  of  the  obowb, 

A  Peikian  ef  the  agcttka,  plaaters,  and 
nerehaats,  conceffued  ia,  and  trading  to  the 
Ishmd  of  Barbadoes,  was  prsaented  to  the 
House  and  read  $  setting  forth.  That  theiieiaa 
daty  of  four  aad  a  half  per  eenl.  oa  the  com*- 
laodities  of  the  said  island  exjported  thence ;. 
which  waa  giaaiedi  by  aa  aot  of  the  said  ialand 
in  Septenber  IMS,  for  the  reparation  and 
building  of  fortifications,  and  defraying  all 
ether  public  charges  ineideBt  te  the  sovem- 
meal  tiiere ;  which  has  been  collected  by  a£- 
fi«ers  appcNHited  by  the.  eommissionem  of  the 
cqstoaia  in  Eestaad,  and  applied  te  ether 
uses ;  whaieby  Uie  fortifications  ans  mn  very 
nueb  out  of  repair,  and  other  public  necessary 
wofks  are  unnoilt,  and  their  magazioe  un< 
provided,  so  that,  in  caae  of  a  war,  the.  said 
island  and  all  other  the  sugar  plantations  to 


tlSBS 

the  windward  of  Jadiaica,  woold  be  ia  daa^ 
of  beiog  lost,  if  an  enemy  should  tttack  it; 
which  would  be  a  vast  hiss  to  EoglaiMi :  aid 
praying,  that  the  said  doty  ef  four  asd  t  bilf 
per  cent  majr  be  applied  to  the  uses  for  whiek 
It  was  givea,  ia  order  to  the  defence  aad  ncs* 
rity  of  the  said  iaiaad. 

It  was  ordered,  Thai  tiie  Peiitisa  lie  on  At 
Ubie. 

On  the  84th  of  ihe  same  mootb,  eolosd 
GraaviUe,  froos  the  committee  of  the  nhoe 
House  to  whom  had  been  connitted  the  Bill 
for  the>better  support  of  her  majestj't  borne* 
hold  and  of  the  honour  and  dtgaily  of  tU 
crown,  reported,  that  thoy  bad  directed  bio  to 
move  the  House  that  aa  humble  address  wij 
he  made  to  her  majesty,  that  the  daiy  or  in- 

Kt  of  fear  and  a  half  per  cent  srisiBg  it 
•badoes  aad  the  Leeward  Islands,  m^ 
to  aa  aanaily  payable  to  the  heirs  and  aasigv 
of  the  earl  of  Kinaoule,  be  appliod  for  then- 
pairing  and  erecting  such  iSirtificatisu  ib4 
other  public  uses  for  the  sefety  of  the  nid 
islands  as  her  aaajesty  shall  direct;  aadtbakii 
annual  aecouat  hew.the  said  dotim  shall  bait 
been  expended,  may  be  laid  before  the  Hoan 
ofGemoMMis.  Aad  such  aa  address  was  orderi 
by  the  Bouse. 

And  on  the  SOth,  Mr.  Secretary  Venm  re* 
ported  to  the  Heuaa  that  such  addraas  bariif 
beaa  preseatad,  her  maj^ty  was  picif' ** 
say  thai  she  would  srise  directions  aeeordisinT. 

It  ia  ebservable,^tbal  the  pensioBS  gfaaid 
in  the  early  part  of  the  reign  of  bispresestm- 
jesty  (George  the  Srd)  to  the  faosily  ef  tbefint 
eari  of  Chattam,  and  thoae  sabosqucadv  gnrt- 
ed  to  Mr.  Burke,  were  charged  npoa  tbada^ 
of  four  and  a  half  per  cent.  Mr.  Avke,  la  aj- 
verting  to  oaeefhsiBefiNrn  Bills  (atit.tt& 
a,c.89X  writes: 

«« Thtt  of  the  four  and  a  half  per  eeati  dM 
hia  grace"  [the  duke  of  Bedford]  ''itsage* 
had  eaeaped  me,  orbadempsd  all  thewtf* 
business,  who  acted  with  aae  in  those  ivg**' 
tioas?  I  knew  that  such  a  fund  exirtsd,  if 
that  peaamaa  had  been  always  granted  as  i^ 
before  his  giaes  waa  bom.  This  fund  vsi  M 
in  nay  eye.  It  wasfnll  intheeyes  af  tbei 
who  worked  with  me.  ilwaaleftsopiiBcipW| 
On  piiaeiple  I  did  what  waa  then  done;  •>• 
on  principle  what  was  left  undone  was  omtteO' 
i  did  not  date  to  rebihe  aatioa  of  aN  fasdsi| 
rearard  merit."  Letter  to  a  Noble  Lord  oattt 
Attaeks  made  upon  Mr.  Burke  aad  bis  P^sa^ 
A.  D.  1796.  Burke's  Works,  vol.  8,  p.  ^  '^ 
8vo  edilioa.  .^ 

The  short-band  writer's  repoil  saeotHaO 
p.  SdO,  contains  of  Mr.  Bi«l>eiiald's  sigsm^ 
oaljji  the  ie|dy,  p*  SOS,  4, 5. 

the  clause  in  the  oommisaioo  to  f* 


neralMi 


Melville  (p.  94?), 
ito  hia  office  aotw 


which 


hime 


agweaWjt  ••totbsiwlroe- 
tiona  andauthocitiea  tbeaawilhfissa  is  »«" 
to  such  fiuther  powen,  instroctaws,  sad  autft^ 
rities,  as  should,  at  any  time  thsrestlfffr 
granted  or  appointed  him  eader^s  vaf 
signet  and  sign  numuali  or  by  hii««c  * 
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atrnetin^  >t 


A.  6.  vn^ 


\xm 


priry  eooocU,**  then  ti«  ■oflne  Taloftble  obter- 
vmtioni  m  tfaeCaimdiaD  Freeholder,  fol.  9,  pp. 
S77,  €i  Mf .  See,  aIm,  vol.  19,  p.  1168  of  this 
GollfGtiofi,  * 

Jt  is  obeenrable,  that  the  words  *  in  as  nmeh 
a»'  (they  are  printed  thos  separttely  io  Lofft) 
which  occur  in  the  letters  patent  of  Jaly  SiO, 
1764  (p.  250,  last  line  but  one),  are  somewhat 
ambigpuoas.  They  nay  mean  *  in  so  far  as,' 
«^aud  they  nay  nean '  beamse'  or  *  since,'  there* 
by  affirming  that  the  poll-tax  neotioned  in  that 
clause  of  the  letters  patent  was  not  eontrary  to 
the  laws  of  Great  Britain.- 

The  clause  in  the  argument  (p.  S91)  at  the 
bar,  stating  that  the  language  of  king  Edward 
the  1st  was,  that  CTery  part  of  his  (fominions, 
not  in  his  possession,  was  feudatory  to  him,  is 
somewhat  too  strong ;  the  passage  referred  to 
appears  to  relate  to  Wales  only. 

With  respect  to  the  proceecKogs  in  Quo  War- 
ran  to  (and  also  in  Scire  Facias)  which  were  had 
against  the  North  American  prorinclal  goyern- 
ments  in  the  latter  end  of  tlie  reign  of  Charles 
the  dad,  and  which  are  alluded  to  iu  Mr.  Bar- 
grave's  argument,  p.  399,  see  tol.  8,  pp.  1067, 

In  p.  391,  after  the  passage  extracted  from 
the  Proclamation  of  October  7,  1763,  it  is  ma- 
terial to  refer  to  what  follows  that  passage  in 
the  Proclamation  as  set  forth  in  the  special 
Terdict,  p.  S44. 

The  obserrations  inserted  pp.  331, 333,  upon 
lord  Mansfield's  judgment,  were  written  by  Mr. 
Seij.  Marshall.  As  that  learned  gentleman  is 
not  one  of  the  king's  sworn  seijeants,  it  is  pro- 
bable that  Edwards  called  him  *  one  of  his  ma- 
jesty's Serjeants  at  law,'  in  contemplation  of  the 
king's  writ,  in  obedience  to  which  the  learned 
persons  to  whom  it  is  directed  take  upon  thero- 
selves  that  degree.  Concerning  this,  see  Ser- 
jeant Wynne's  Observations  of  the  Antiquity 
atnd  Dignity  of  the  Degree  of  Serjeants  at  I«w. 

P.  334,  I.  5.  Mr.  Baron  Maseres  has  told 
me,  he  was  informeil  by  Mr.  Justice  Willes 
bimself,  that  he  did  not  concur  in  the  doctrine 
which  lont  Mansfield  in  the  case  of  Campbell 
V.  Hall  Uid  down,  respecting  the  rigbt  or  the 
crown  to  legislate  antecedently  to  a  renuncia- 
tion of  such  right  for  a  conquered  eok>ny. 


Case  of  Honv% 
pp.  651  f  et  ieq* 

'  Perhaps  the  following  extract  fromDodson's 
Life  of  Sir  Michael  Foster  may  be  thought  to 
throw  illustration  on  the  turn  of  Mr.  Thur- 
low's  miod  some  years  before  this  trial  of  Mr. 
Home ;  and  also  on  some  of  Sir.  Home's  ob- 
servations respecting  the  influence  of  an  ap- 
pointment to  the  o^e  of  Attorney  General : 

'*  At  the  Lent  assises  for  Surrey,  in  1758, 
an  indictment  against  Martha  Gray,.the  keeper 
of  East-Sheen  gate  io  Kichmond-park,  of 
which  park  the  princess  Amelia,  daughter  of 
kbg  George ',li|  was  then  the  saoger,  for  oh- 


tfaal  gate  a  cofflmoii  footway 
throogh^tbe  park,  was  tried^beforeMr.  Justiee 
Foster,  who  greatly  disttngiiisbed  himself  oa 
the  occasion  by  his  firmness  and  integrity,    f 
am  happy  to  have  it  i»  my  power  to  give  a 
particular  account  of  the  proceedings  at  the 
trial,  written  at  the  time  by  a  learned  lawyer, 
who  hath  since  filled  the  highest  station  in  the- 
profession.    Mr.  Thurlow,  now  lord  Thorlow, 
wrote  the  following  letter,  the  orighiaf  of  which 
is  in  my  possession,  to  Mr.  Ewen,  a  nephew  c/t 
Mr.  Justice  Foster,  then  ind  for  many  years 
afterwards,  clerk  of  the  peace  for  Wiltshire : 
•«  Dear  Sir; 
<•  I  write  at  the  hasard  of  TOur  tfamking  m«' 
impertinent,  to  give  you  the  pleasure  of  bearing 
that  of  your  uncle  which  in  all  probability  yuu 
wilt  not  hear  from  him ;   I  mean  the  great  ho- 
nour and  general  esteem,  which  Mh  has  gained^ 
or  rather  accumulated,  by  his  inflexible  and 
spirited  manner  of  trying  the  Richmoiid  caose^ 
which  has  been  so  long  depending,  and  so  dif-  ' 
ferently  treated  by  other  judges.     You  hare 
heard  what  a  deficiency  there  was  of  the  spe* 
cial  jury,  which  was  imputed  to  their  bank- 
wardness  to  serve  a  prosecution   against  the 
princess.    He  has  fined  all  t^e  ahseatcrs  S0/«  ^ 
a-  piece.    They  made  him  wait  two  biMirsy  and . 
at  last  reaortto  a  to/et.    When  the  prosecutor* 
had  gone  throagh  pari  of  their  evidenoe^  sir 
Richard  Lloyd,  who  went  down  oa  the  past  of 
the  crown,  said,  that  it  was  needless  fi>r  them , 
to  go  on  opoa  the  right,  as  the  crown  was  not 
prepared  to  try  thai,  this  beiog  an  iMfietoNSI  * 
which  could  aot  possibly  determine  it,  beeause 
the  obstmctioB  was  chas ged  to  be  io  the  patisb 
of  Wimbleton,  whereas  it  waa  in  truth  is  Mort«  . 
lake,  which  waa  a  distiact  parish  fro»  WioH^ 
bletoft.    They  maiataiiied  their  own  pear,  o|h 
hekl  their  owb  ehureh,  and  paid  tithes  to  theif 
own  parson ;    and  Domesaay-4iook  aeBCioBS> 
Mortkike.    On  the  otfier  side^  itwaaaakK  thai 
Domeaday-book  roenHons  il  as  a  bafsn'S'  fee, 
and  not  as  a  parish ;  and  that  the  survey  io  the 
time  of  Henry  8^  mentidse  Wiobleton  cim»c** 
pdU$  tuii  ofinejrw,  anfi  alas  that  a  grant  of  it  io 
the  time  of  Edward  6,  makea  a  provision  of 
tithes  for  the  viear  to  ofilciaterin  the  ekapdof  i 
Mortlake.    The  judge  turned  to  liie  jury,  and ; 
aaid,  he  thobght  they  were  come  there  to  try  a 
right,   which-  the  snbjeot  dained  to  a  wa/  > 
through  Riohmond-perk,  and  not  to  eavitahoul 
little  low  objections,  which  have  no  relation  te.. 
that  right.    He  said,  it  is  proved  to  be  in  Win»- 
bleton  psrish ;   but  it  would  have  been  enough 
if  the  place,  in  which  the    obstruction   was 
charged,  had  been  only  reputed  to  be  in  Wim- 
bleton,  because  the  defendant  and  jury  must 
have  been  as  sensible  of  that  repuUtion  as  the  . 
prosecutors;    hut  had  it  not  been  so,  he  should 
have  thought  it  below  the  honour  of  the  crown, 
after  this  business  had  been  depending  three  ' 
assizes,  to  send  one  of  their  select  counsel,  not  ^ 
to  try  the  right,  but  to  hinge  upon  tfo  small  a  * 
point  as  this.    Upon  which,  sir  Richard  Lk^jMl 
made  a  speech,  setting  forth  the  gracious  dis*  • 
jpositioD  of  the  king  in  sufleriog  this  cause  te 
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he  tried,  whiidi  be  could  b«Ttt  soppiened  with 
a  single  breath,  by  ordering  a  nolle  prosequi  to 
be  eptered.  The  jad^e  said,  be  was  not  of 
that  opinion.  The  subject  is  interested  in  such 
indictments  as  these  for  continuing  nuisances, 
and  can  bare  no  remedy  but  this,  if  their  rights 
be  encroached  upon;  wherefore  he  should 
think  it  a  denial  of  justice  to  stop  a  prosecution 
for  a  nuisance,  which  his  whole  prerogative 
does  not  extend  to  pardon.  After  which,  the 
cf  idence  was  gone  through ;  and  the  judge 
Munmed  up  shortly,  but  clearly,  for  the  prose* 
cutors.* 

<*  It  gave  me,  who  am  a  stranger  to  him, 
great  pleasure  to  hear,  that  we  have  one  Eng- 
lish judge,  whom  nothing  can  tempt  or  frighten, 
ready  and  able  to  hold  up  the  laws  of  his  coun- 
try as  a  great  shield  of  the  rigbu  of  the  people. 
t  presume  thai  it  will  give  you  still  greater  to 
hear,  that  your  friend  and  relation  is  that  judge : 
and  that  is  the  only  apology  I  have  to  make 
for  tronbling  you  with  this.  1  am,  ^ear  Sir, 
your  most  humble  servant,    £.  Thurlow.** 

*•  Fig'iree-courtf  Inner  Temple^ 
April  n,  1758." 

Somewhat  connected  with  what  Mr.  Thur- 
low reports  Mr.  Justice  Foster  to  have  said  of 
the  no/t  protequif  are  the  following  particulars, 
which  I  have  extracted  frotn  the  3d  volume  of 
Mr.  6.  Woodfall's  recently  published  edition 
of  the  Letters  of  Junius,  and  the  17th  volume 
•f  the  Parliamentary  History. 

Crosb;^,  lord  mayor  (see  his  Case,  vol.  19}  p* 
1137)  Oliver  and  Wilkes,  aldermen  of  London, 
having  discharged  a  printer,  who  in  the  city  of 
liondon,  had  been  by  a  messenger  of  the  House 
of  Commons  spprehended  for  breach  of  privi- 
lege of  parliament,  and  having  signed  a  war- 
rant of  commitment  of  the  messenger  (whom 
however  they  discharged  upon  bail)  to  one  of 
the  city  prisons  for  assault  and  false  imprison- 
ment of  the  printer,  the  House  of  Commons 
osdered,'  **  That  James  Morgan,  clerk  of  the 
lord  mayor,  do  at  the  table  expunge  the  mi- 
nutes taken  before  the  lord  mayor,  relative  to 
the  messenger  of  this  House  giving  security 
for  his  appearance  at  the  next  general  quarter 
sessions  of  the  peace ;"  and  he  accordingly  at 
the  table  expunged  the  same. 

"  That  no  other  prosecution,  suit,  or  pro- 
•eeding,  be  commenced,  or  carried  on  for,  or 
on  account  of  the  said  pretended  assault  or  false 
imprisonment." 

Junius  (Miscellaneous  Tetters,  N°  95,  dated 
9th  April  1771,  and  signed  A  Whig)  in  relation 
to  these  transactions,  writes,  **  I  wish  that 
grave  and  sober  men  would  consider,  indepen- 
dentlv  of  the  other  questions  before  us,  how 
far  this  particular  precedent  may  extend.  If 
the  House  of  Commons  may  interpose,  in  a 
•ibgle  instance,  between  the  subject,  who  com- 
plains, and  the  laws,  which  ought  to  protect,  1 
•ee  no  reason  why  they  may  not,  at  any  time, 

*  ««The  defendant  was  convicted.  See  j? 
JTttrr.  908,  9Q9.'». 


AAiendatothis  Volame.r^ 

by  their  vote,  stop  the  whole  codMe  of  justice 
through  the  kingdom.  Besides  the iDJory  dons 
to  the  subject,  their  granting  a  noli  prmequi  ii 
in  effect  an  incroachment  upon  the  royal  pre^ 
rogative." 

And,  in  a  Note  to  the  Letter  in  Mr.  YfooA^ 
fall's  edition  is  the  following  passage: 

"  The  messengers  were  indicted  in  defiance  of 
the  resolutions  of  the  House  of  Cominoot,  aod . 
true  bills  were  found  against  them,  but  furtha 
proceedings  were  stopped  by  the  Attoraey  Ge- 
neral entering  a  noli  prongui.  As  the  argu- 
ments urged  by  Mr.  Adair,  who  was  of  couoiel 
for  the  printers,  on  shewing  cause  agaiast  ibii 
measure,  are  extremely  curious,  and  not  geoe- 
rally  known,  we  shall  subjoin  them  for  the  in- 
formation of  the  reader,  and  for  the  better  ela- 
cidation  of  this  and  other  letters  upon  tbe  sub- 
ject of  this  important  dispute* 

**  Mr.  Adair,  in  pursuance  of  notice,  attended 
tbe  Attorney  General,  Mr.  De  Grey,  oa  the 
17th  of  May,  1771,  and  after  the  indicUneoi 
and  an  affidavit  of  the  defendant  had  beenreid« 
spoke  as  follows  >^ 

"  It  requires  no  arguments  to  shew,  that 
though  the  entering  a  noUpro$equi  on  prosecu- 
tions at  the  suit  of  the  king  only,  is  sous- 
doubted  prerogative  of  the  crown  ;  yet  like  ill 
other  prerogatives,  it  is  intended  for  the  geneni 
good  of  the  subject,  and  not  for  the  bindruoi 
or  interruption  of  public  justice* 

**  It  is  indeed  a  discretionary  power,  but  it  is 
to  be  exercised  not  according  to  an  arbitrary 
but  a  sound  and  legal  discretion.  It  is  for  thi« 
reason,  Sir,  that  it  is  not  let\  to  the  wanton  a- 
price  of  a  favourite,  or  the  arbitrary  will  of  a 
minister,  to  be  executed  at  pleasure,  but  it  a 
deposited  as  a  public  trust  in  the  hands  of  tbe 
Attorney  General,  that  the  exercise  of  it  iniy 
be  directed  by  his  knowledge  of  tbe  Uws  aod 
constitution  of  the  kingdom. 

"  Many  reasons  may  be  suggested  why  this 
power  should  be  most  sparingly  exercised  io 
cases  of  prosecution  by  indictment. 

**  Though  the  king's  name  is  necessarily 
used  as  the  general  guardian  of  tlie  laws,  tb»v 
is  another  party  concerned  to  indictments,  tbe 
injured  party,  who  is  for  the  most  part  tbe  rea)« 
as  the  kmg  is  the  nominal  prosecutor. 

**  The  practice  too  of  entering  a  noHprostpi 
on  indictments  is  but  of  modern  date. 

<'  In  the  case  of  Goddard  and  Smith  h  tb« 
6th  Mod.  S6S,  Holt,  chief  justice,  said,  'He 
*  had  known  it  thmigbt  very  hard  that  tbe  At- 
torney General  should  enter  noli  prosequi  opM 
indictments,  and  that  it  began  first  to  be  prac- 
tised in  the  latter  end  Of  king  Charles  tbe  id's 
reign,  and  he  ordered  precedents  to  be  searched, 
if  any  were,  in  Mr.  Attorney  I^Umer  of  Not- 
tingham's time ;  and  at  another  day  be  declar- 
ed, that  in  alt  king  Charles  the  Ist's  time  there 
was  no  precedent  of  a  noli  proitquioo  an  ia^ 
dictment. 

**  I  therefore  iTabitiif  id  y6tl,  tint  UiSBmg  bere 
to  determine  upon  the  aj^j^idatioo  ofiipow^^ 
recent  in  its  oommeoceneBly  Md  H  ^^  ^* 
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are  told  bv  so  respectable  an  authority,  that  it 
has  been  looked  upon  as  a  hardship  io  itselfj) 
you  will  require  the  roost  coi^ent  reasons  to  in- 
duce yoa  to  exert  it  upon  this  or  any  other  oc- 
casion. 

"  Those  reasons  must  arise  either  froni  the 
conduct  of  the  prosecutor,  the  personal  situa- 
tion and  circumstance  of  the  defendant,  or  the 
subject  matter  of  the  prosecution. 

**  1  do  not  find  from  the  affidavit  of  .the  de- 
fendant, which  is  the  only  information  I  have 
Iiad  of  the  g^rounds  of  his  application  to  yon, 
that  he  complains  of  any  particular  hardship  or 
oppression,  arising  either  from  unnecessary  de- 
lay, unusual  rigour,  or  any  other  misconduct 
in  the  prosecutor :  he  must  therefore  expect  the 
extraordinary  interposition  of  the  prerogative  in 
his  behalf  in  this  instance  either  from  something 
peculiarly  favourable  in  bis  personal  situation, 
H'hlch  entitles  him  to  the  protection  of  the 
crown,  or  from  the  charge  against  him  being 
totally  groundless  and  unfit  to  be  discussed  in  a 
court  of  justice. 

«*  As  to  the  first  of  these  points,  if  w«  con- 
sider Mr.  VVhittam  not  being  a  magistrate's 
con&tablei  or  any  other  officer,  intrusted  with 
the  execution  of  the  laws,  but  acting  merely  in 
a  private  capacitj^,  as  wantonly  assaulting  one 
of  the  king's  subjects,  in  his  own  house,  who 
was  not  even  accused  of  anv  crime,  and  vio- 
lently attempting  to  deprive  him  of  hia  liberty ; 
if,  I  say,  we  consider  him  in  this  point  of  view, 
he  can  hardly  be  thought  a  fit  object  of  the 
royal  favour  and  protection:  butif  we  view  him 
in  the  light  in  which  he  has  thought  proper  to 
place  himself  by  his  own  affidavit,  he  will  be 
tbund,  if  possible,  still  less  entitled  to  that  ex- 
ertion of  prerogative  for  which  he  has  applied. 
Be  tells  vou.  Sir,  that  he  is  a  messenger  of  the 
ilouse  of  Commons,  that  in  that  character,  and 
acting  under  the  express  orders  and  authority 
of  that  House,  he  did  the  fact  with  which  he  is 
charged  in  the  Indictnient.  Does  be  mean.  Sir, 
that  you  should  consider  this  as  a  reason  for 
^rantmg  a  noUprotegui  f  When  was  it  heard 
before  tnat  an  exertion  of  prerogative  was  ne- 
cessary to  support  the  authority  and  privileges 
of  the  House  of  Commons  ?  When  was  that 
House  known  to  sue  to  the  servants  of  the 
crown  to  screen  their  officers  from' the  laws,  or 
protect  them  from  the  indignatiou  of  an  incon- 
siderable printer  ? 

*<  I  believe  when  any  of  their  privileges  have 
been  really  invaded,  they  have  never  been 
found  wanting  either  in  power  or  inclination  to 
support  them ;  and  I  am  satisfied  that  if  the 
House  were  bow  sitting,  Mr.  Whittam  would 
not  have  dared  to  make  au  application  so  ma- 
nifestly tending  to  expose  their  privileges  and 
authority  to  ridicule  and  contempt.  But,  Sir, 
I  am  persuaded  that  the  honour  and  dignity  of 
the  House  of  Commons  are  safe  io  your  bands, 
and  that  you  will  suffer  do  act  to  proceed  from 
3^ou  that  can  throw  even  an  obliqae  imputation 
upon  them. 

**  If  there  is  for  these  reasons  nothing  in  Mr. 
yThittam's  personal  sitoatioo,  or  circumstances, 
VOL.  XX. 
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which  can  entitle  bim  to  an  extraordinary  in- 
terposition in  his  favour,  it  remains  only  to  be 
considered  whether  any  motive  can  be  suggest- 
ed from  the  subject-matter  of  the  prosecution  to 
induce  you  to  put  a  stop  to  it  by  an  exertion  of 
the  royal  prerogative. 

*'  Tlie  pharge  set  forth  in  the  indictment,  and 
not  denied  by  the  defendant's  affidavit,  is  for 
assaulting  and  imprisoning  the  prosecutor,  Mr. 
Miller.  It  will  not  be  contended  that  there 
appears  any  thing  upon  the  face  of  the  indict* 
ment  oppressive,  illegal,  un^t  to  come  before  a 
court  of  justice,  or  which  afibrds  any  mptive 
whatsoever  for  granting  the  noli  prosequi ;  the 
reason,  therefore,  if  any,  must  arise  from  the 
matters  set  forth  by  the  defendant's  affidavit. 
The  affidavit  states,  that  the  defendant  is  one  pf 
the  messengers  of  the  House  of  Commons; 
that  the  Speaker's  warrant  for  apprebendin|^ 
the  prosecutor  was  issued  by  order  of  the 
House,  and  that  in  consequence  thereof,  the 
defendant,  to  whom  the  warrant  was  delivered, 
did  make  the  arrest  with  wlych  he  is  charged 
in  the  indictment,  and  that  he  used  no  violence 
in  so  doing  other  than  seizing  Mr.  Miller  by  the 
arm,  as  Is  usual  in  arrests. 

**  1  apprehend  it  is  not  incumbent  upon  me. 
here  to  consider,  as  I  submit  it  is  not  compe- 
tent for  you.  Sir,  to  determine  in  this  summary 
manner,  whether  the  matters  here  set  forth  do 
or  do  not  amount  to  a  good  defence,  or  legal 
\  {istification.  We  are  not  now  to  try  the  cause  ; 
but  you.  Sir,  1  am  confident,  will  not  interpose 
the  prerogative  of  the  king  to  prevent  our  try- 
ing it  in  the  regular  course  before  the  proper 
jurisdiction,  unless  the  prosecution,  as  it  now 
appears  before  yon,  is  so  clearly  and  manifestly 
groundless,  and  unfit  for  discussion  in  a  court 
of  law,  that  it  would  be  an  abuse  and  mockery 
of  public  justice  to  bring  it  to  a  trial.  Jf  the 
authority  under  which  fllr.  Whittam  alleges 
hiuMclf  to  have  acted  was  not  competent  to 
authorise  the  fact  which  he  committed,  or  if 
that  authority  never  was  in  fact  delegated  to 
him,  in  either  of  those  cases  the  prosecution  is 
well  founded  in  law.  If  any  doubt  or  question- 
can  be  raised  on  either  of  these  points,  it  is  not 
so  clearly  groundless  as  to  justify  the  putting 
a  stop  to  it  by  prerogative  belure  those  ques- 
tions are  legally  determined. 

'*  ft  might  well  be  questioned,  whether  the 
House  of  Commons  has  any  power  by  the  laws 
or  constitution  of  this  kingdom  to  authorise  the 
issuing  of  such  a  warrant  as  that  under  colour 
of  which  Mr.  Miller  was  apprehended. 

**  It  might  be  said,  and  supported  too  by  the 
greatest  authorities,  that  they  cannot  by  any 
act  of  theirs  singly,  create  any  new  power  or 
privilege  to  themselves.  That  there  was  a  time 
when  they  evidently  neither  possessed  nor, 
claimed  any  such  power  as  that  in  question  ; 
and  when  the  authority  of  an  aot  of  parliament 
was  thought  necessary  to  punish  even  so  un- 
deniable a  breach  of  privilege,  as  the  assaulting 
the  person  of  a  member  attending  upon  bis 
duty  in  pariiament  The  statute.  Sir,  which  X 
here  allude  to,  is  the  llth  of  H.  a,  c.  11,  whicli 
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was  intde  to  extend  the  pRMrkioDS  of  5tb  of  H. 
4,  c.  6,  fbr  ptmisbmeDt'of  atsaolts  on  the  aer- 
▼ants  of  members  of  parliament  wbea  attendine 
on  their  masters  in  their  duty,  to  the  persons  m 
the  members  tfafcmselves.  it  might  he  urj^ed, 
that  the  power  in  question  has  nerer  been  gif  ep 
them  by  any  act  ofparliament,  and  that  if  there 
ever  was  a  timo  when  tl^ey  dud  not  possess  it, 
they  can  by  no  other  means  hisfre  legallv  ac 
quired  it.  Al)  this  and  ipncb  more  might  he 
said,  if  it  were  necessary  to  dispute  the  autho- 
rity of  the  House  of  Gomtoons  W  issue  the 
warrant  for  the  oommitment  of  Nr.  Miller ; 
but  it  IS  sufficient  for  me  at  present  to  conten^l, 
that  whether  they  had,  or«bad  not  the  power, 
they  never  did  in  fact  give  the  defendant  any 
authority  whatsoever  to  make  the  ajrest  in 
question. 

**  The  warrant,  Sir,  under  colour  of  which 
Mr.  Whittam  acted,  is  a  warrant  purporting  to 
be  issued'  in  pursuance  of  an  order  of  the  House 
of  Coipmons,  and  signed  Fletcher  Norton, 
Speaker.  But,  Sir,  the  order  of  the  Hou8e,|ris 
it  is  recited  in  the  warrapt  itself,  is  for  taking 
Mr.  Milter  into  the  custody  of  the  Seijeani  at 
Arms,  or  his  deputy  ;  and  Mr.  Wtiittam  is  de- 
scribed in  the  direction  of  the  very  same  war- 
rtint  to  be  neither  the  one  nor  the  other  of  these. 
No  authority  whatsoever  can  be  conveyed  to 
Mr.  Whittam  by  virtue  of  An  order,  in  which  be 
j$  not  named,  and  which  particularly  points^uit 
certain  persons,  In  contraulction  from  all  otb€i^'. 
This  warrant,  therefbre  (so  far  as  it  relates' 
to  Mr.  Whittam,}  anpears  to  beissoed  b^  the 
Speaker,  merely  of  bis  own  authority,  unau- 
thorized by  any  order  of  the  Ifouse  df  Cum- 
mous.  Has  the  S|peaktr  any  power  to  commit, 
unless  he  derives  it  from  the  Girders  of  the 
House  ?  If  he  has  not,  which  must  be  granted, 
he  is  bound  strictly  and  literally  to  pursue  that' 
order  which  creates  his  authoritv :  a*  Ar  as  he 
exceeds  it,  he  acts  without  autborify  himself, 
and  most  cheaHy  can  convey  none  to  aoy  other 
person.  Mr.  Whittam,  therefore,  in  this  case, 
acting  without  any  legal  authority  whatever,  in 
the  arrest  -of  thne  prosecutor,  a  prosecution 
grounded  upon  that  cannot  be  copsidered  as 
totally  void  of  foundation.  But  supposing  for 
a  moment  that  the  prosecution  was  frivdious 
and  itt-gvounded,  I  submit  that  that  aione  would 
not  be  a  reason  for  the  extraordinary  interposi- 
tfon  of  the  crown.  If  it  would  in  this  case,  it 
must  in  every  other ;  every  defendant  who 
fancied  himself  unjustly  prosecuted  would  ap- 
ply for  protection  to  the  cronf  o ;  and  armosf 
every  indictment  must  first  be  tried  by  the 
Attorney  General  before  it  could  coiAe  regu- 
larly into  a  court  of  jiutice.  I  presume  you 
will  conceive.it  was  not  for  these  purposes  tliat 
this  prerogative  was  vested  in  your  hands ;  and 
that  there  must  appear  some  strong  reasons 
peculiar  to  the  case  to  shew  why  it  is  improper 
and  linfit  for  public  discussion,  besides  merely 
that  of  the  prosecution  being  ill-grounded,  to 
induce  you  to  make  this  extraordinary  interpo- 
sition. I  submit  to  you,  Sir,  with  great  defer- 
ence, that  there  appears  no  such  reasons  in  this 
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case.  Everj[  motive  of  policy  ind  srodeoei 
seems  to  weigh  on  the  otqer  snje.  tlie  qaei- 
tion  to  be  tried  is  the  most  important  Utat  cao 
well  be  conceived.  The  privfl^es  of  tbe  Houu 
of  Commons  on  the  one  side,  and  ^e  liberties 
of  the  p^ple  of  Engli^nd  on  the  o^er,  are  aid 
to  be  materially  a^cted.  Perhaps'  indeed  i| 
miffht  have  been  wished  that  this  great  qaeitioa 
bad  never  been  started,  or  brought  to  the  public 
vi«w,  by  issuing  the  warrant  ip  opestioo.  Boi 
when  it  has  been  already  so  much  agitated,  nA 
has  engrossed  the  attention  of  the  public,  it 
seems  necessary,  for  the  satisfaction  and  quiet 
of  the  kingdom,  that  it  should  proceed  to  a  so- 
lemn and  l^al  determination  in  a  court  of  joi* 
tice.  If,  therefore,  Sic,  the  Bouse  of  CommoQi 
bad  no  authority  by  law  to  authorize  Mr.  Whit* 
tam  to  make  thp  arrest  upon  tbe  prosecutor, « 
ifi  in  fact,  no  authority  was  delegated  to  him, 
in  either  of  these  cases  he  has  ilt^ally  assaoJ;- 
ed  an  innocent  man,  and  deprived  him  of  bis 
liberty  ;  and  tbe  entering  a  noUprauoui  woall 
be  no  obstruction  of  public  justice.  If  on  tbe 
other  hand,  the  House  of  Commons  bad  a  legil 
authority,  and  regularly  delisted  the  execu- 
tion of  it  to  Mr.  Whittam,  the  pubfic  sbooid  be 
convinced  of  it  by  a  disiiussion  and  determiia- 
tlon  in  a  c^,  t  or  la?:  And  the  graotiog  tbe 
noli  prosequi  in  that  case  would  tend  to  miiM 
many  people  into  an  opiniqu  that  it  was  done  to 
screen  an  ofl^nder  from  the  laws,  who  bad  m 
legal  justification  l^  a  court  of  justice:  I  tbere- 
(bre  submit  to  you^  Sir,  fbr  these  reasons,  tbit 
you,  as  iltomey  (general,  will  not  think  proper 
in  this  case  tu  grapt  a  noli  Dro$equiJ* 

*'  Mr.  A^tarn^  General,  Ua  yoo  piwlace 
any  evidence?" 

»'  Mr.  Jdair.  We  offer  no  other  evideBee 
than  what  appears  In  thje  affidavit  of  tbe  de- 
fendant htmspff.  and  t)ie  warrant  to.  whtcb  it 
refers." 

•^  Mt.  Attorney  GeneraU  Yop  areextremetf 
right  in  this,  that  it  is  not  at  alt  a  fit  thing  for 
the  Attorney  GenenI  to  try  either  ^  ftct  opoi 
which  the  defendapt  is  indicted,  or  to  deter- 
mine tlie  faw.  Tbe  only  question  is  thti,  «b^ 
ther  it  is  fit  for  the  king  to  interpose  as  tbe  pro- 
secutor of  this  offence  r  That,  i  take  'A^AaiM 
be  the  ground  of  your  ai^ument,  and  the  p«ot 
upon  iniich  I  expected  satiafiiftion.  The  ifi- 
datit  itself  stales  the  messenger  of  tbe  Boose 
of  Commons  to  be  acting  mat  the  aotbontj 
oftbefiouaeofCommoM;  and  if  this  wai  tbe 
only  way  in  which  that  qoestbn  eookl  be 
brought  befbra  a  court  of  law,  I  ibonld  bi 
obhs^ed  to  givp  ap  opinion  whether  it  oogbt,  or 
whether  it  olight  not. 

<i  The  only  point  1  have  to  consider  ii,  «b^ 
ther  it  be  fit  for  the  name  of  the  crown  to  if* 
pear  in  prosecuting^one  who  appears  to  be  tb« 
messenger  of  the  House  of  Commoos,  aod^ 
be  armed  by  the  authority  of  that  Ho^  ^^ 
doing  the  very  thing  he  has  done  niider  tbe 
orders  of  the  HpuseP  1  don't  man  to  ^ 
over  Ibe  objection  which  has  been  made,  tJut 
the  Speaker  of  the  House,  by  ecdeis  (^  »e 
House,  directing  the  wtiii|KllO«i«ioBOS( 
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batned  in  lincb  orAef^l^lidb^r  ibatord^r  exteDils 
only  to  arresting  the  prdae<;iifor,  and  takio^f 
bini  into  the  costody  of  the  Serjeant  at  Arms,  or 
his  depiuty :  t  dare  say  I  take  Mr.  Adair's  ob- 
jection perfeetTy  ri(fht ;  the  order  of  fhd  Hoase 
IS  for  talcing  him  fnio  the  cuttodydf  the  Ser- 
jeant at  Armft  or  his  deoilty ;  and  t^e  objection 
is,  that  the  person  in  Wboae  custody  the  prose- 
cutor tras  onginaliy  taken,  is  neither  the  Ser- 
jeant at  Arms,  or  his  delputy ;  lin'd  the  doubt 
i^ou  raise  4pon  it  Js,  wHether  the  Speaker  of 
the  fiouse  of  Comhions  can  authorise  another 
person  to  arrest  and  bring  hini  Into  the  custody 
of  the  Seijeant  at  Arms,  or  his  deputy ;  for  the 
Seijeait  at  Arms^  or  his  deputy^  m  tiie  nrqper 
^M  the  only  costody  I  knoir  of  beiongNig  to 
the  Bouse,  and  the  genilemah's  itrguroent  is, 
that  in  point  of  4be  arrest  it  cannot  be  roa4e 
without  the  Seijeant,  or  deputy  Serjeant,  with 
vai|MI  to  tbe4>rders  of  the  B%nat  of  CNamont , 
and  th«  d&rectioli  of  the  warrtmt  by  theSpeaker, 
which  is  a^ueslioQ  of  law  to  he  stare.  It  has 
bee«  constant  in  poisi  of  practice  for  the  mei- 
iMig«nitob«empk>yed  (tn  tiM  CHlcrs  of  the 
flouae»  ami  for  other  thas  measeitgers  im  be 
•nipMjred)  upon  iJm  very  aaaae  occasion.  There 
is  nothing  so  coBStaat  as  tie  measeiigers  all  to 
be  eoployed:  there  are  some  fevr  instaBCes 
where  flsora  than  tbo  nMSseogera  bsrve  bees 
employed  upCn  these  oecastons.  The  diflteulty 
upon  It  was,  whether  they  shoiiM  or  not  be  in- 
•nrted  in  the  warrant:  or  whether  if  they 
were  net  insetted  in  the  warrant,  it  could  be 
oooBtrsed  ntNict  the  gcnertil  deseriptioii  of  the 
Seijeant  at  Arms,  or  his  deputy  ;  or  whether 
that  authority  could  go  to  warrant  those  wliich 
toight  be  apipohited  by  the  Seijeant  at  Ardis,  or 
bis  deputy,  upon  that  occasion.  It  was  thought 
Inore  proper  to  make  a  warrant  directed  to  the 
i>er8on  to  be  employed,  tboiigh  it  was  men- 
tioned in  the  orders  of  the  House  that  the  cus- 
tody was  to  be  that  of  tlie  Serjeant  at  Arnis,  or 
liis  deputy,  according  to  the  usual  tbrm  of  iheir 
^orders. 

'*  But  the  only  point  for  me  to  eottelder  iif, 
bow  far  it  is  fit  the  king  should  be  the  prose- 
cutor of  a  serf  ant  of  the  House  of  Commons  in 
the  exertion  of  a  pririiege  which  they  now 
claim,  which  thfsy  hare  claimed  for  ages,  and 
bave  been  in  the  possession  of  for  ages,  and  that 
the  king  should  be  brought  into  a  proceeding 
against  the  serrant  of  the  Honse  as  s  prosecu- 
tor. The  noli  protequi  is  called  a  prerogative 
right  of  the  crown ;  it  amounts  to  no  more 
than  this,  that  the  king  makes  his  election  whe- 
ther he  will  continue  or  not  to  be  the  prosecu- 
tor upon  an  indictment,  and  thc^  noli  prosequi  is 
cnteied  in  the  same  words  in  case  of  the  crown 
as  of  a  private  person.  The  entry  upon  the 
record  is  exactly  thie  same  by  the  Attorney 
Oeneral  as  by  a  private  plaintiff  upon  record  in 
any  civil  suit. 

**  I  did  expect  that  ycu  #ootd  have  given  nfie 
SM>nie  reason  for  entertaining  an  opinion,  that  it 
^vas  decent  and  fit  for  the  crown  to  continue 
and  stand  forth  as  a  prosecutor  for  the  roessen- 
^fer  of  the  House  of  Comuions  acting  under 


A.  D.  1776,  [139» 

their  dii^ction,  in  maintenance  of  a  privilegs 
Chey  have  claimed  and  held  so  h>ng.  That  ia 
the  only  point  I  put  it  upon.  The  affidavit  as 
made  by  the  defendant  makes  it  necessary  to 
consider  him  as  an  officer  of  the  House. 

**  t  did  not  mdeed  expect  apy  diapstes  upea 
It,  or  that  it  would  be  pot  upon  so  small  a 
ground :  the  reason  1  expected  was,  that  it  was 
Mootning  an  officer  of  tne  crown,  in  the  name 
of  the  crown,  to  continue  a  prosecution  by  the 
crown  against  the  messenger  of  the  House  of 
Commons  acting  under  the  authority  of  the 
House  of  Commons." 

**  Mr.  Adair  exprea^ng  a  doubt  whether  it 
would  Be  proper  for  him  to  make  any  reply  to 
this,  the  Attorney  General  said  he  should  be 
glad  b  hear  him. 

"  Blr.  Ad^ir.  With  regard  to  what  yon 
have  suggested,  it  is  true  the  entry  upon  re- 
cord IS  the  same  in  the  case  of  the  crown  aa 
of  a  private  person,  yet  in  a  prpsecutioo  by  in- 
dictment the  crown  is  not  solely  concerned. 
To  make  the  case  exactly  similar,  it  should  be 
an  information  ex  officio,  or  any  ether  really 
and  truly  a  crown  prosecutbn,  and  then  the 
entering  noH  protequi  upon  thaU  would  be  the 
same  as  upon  private  actions.  ^  fiat  in  the  case 
•f  indictments  tlie  kinj^  being  in  fact  a  nominal 
prosecutor,  though  bis  name  is  necessary^  and 
the  injured  party  being  the  true  prosecutor, 
who  applies  to  the  laws  of  his  country  for  jus- 
tice against  the  offender,  who  has  violated  those 
laws  and  particularly  iiyured  hims  if  in  that 
case  the  king  puts  a  stop  to  this  prosecutipn  1^ 
withdrawing  his  name  mm  it,  it  .is  the  same  in 
effiMst,ihoogh  not  lii  fortn,  as  if  he  sent  h^a 
mandate,  and  said  that  proseculidn  should  not 
go  on :  hecaose  if  he  trithdraws  his  name  fron» 
it,  that  prosecution  cannot  by  the  laws  go  any 
farther,  the  prasecutM  hitosdlf  ca«ast)»oeeed 


in  bis  own  uune ;  the  wkbdrawin|  that  naisle 
has  tbe  sathe  efiaet  as  the  actual  laterpooitioQ 
af  prerogative  by  the  Attorney  Genend,  ani 
operates  the  same  as  a  pardon.  ,Mr.  Whittam 
being  alleged  to  have  acted  under  the  anthority 
of  the  House  of  Commons,  to  have  had  a  war« 
rant  directed  to  him ;  the  question  is  not  whe- 
ther the  warrant  is  legal  or  not,  but  whether  it 
is  proper  for  the  crown  to  pat  a  stop  to  that 
prosecution,  and  whether  the  privileges  of  the 
House  of  Commons  being  said  to  be  concerned, 
any  intarassition  of  the  crown  be  necessary  to 
aupport  their  authority.  If  Whittam  has  acted 
in  pursuance  of  the  order  of  the  House,  if  those 
orders  are  soch  as  the  Houae  has  a  competent 
anthority  to  make,  I  aubmit  that  it  cannot  be  a 
doubt  tliat  that  matter  pleaded  or  brought  in  a 
regular  manner  before  a  court  of  justice  would 
be  a  anfficient  defence.  If  the  courU  of  law 
are  of  opinion  that  the  House  has  that  autho- 
rity, and  that  it  was  regularly  delegated  to 
Whittam,  the^  would  necessarily  be  of  opinion 
to  acquit  hrm ;  and  upon  that  ground  there 
appears  to  be  no  necessity  for  the  crown  wiih- 
tlrawiog  itself  from  a  prosecution,  which  by  no 
possible  means  can  prove  oppressive  or  inju- 
rious to  the  defendant.     Jf  he  has  acted  undar 
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a  legal  aothority,  be  matt  be  legally  acqniUcd 
in  aconrtof  jattice.  But  if  tbe  authoritj^  is 
not  aufficient,  or  not  regularly  coufejed,  it  is 
proper,  for  tbe  sake  of  justice  and  tbe  liberty  of 
tbe  subject,  that  judgment  sboutd  be  nro- 
Doonced  upon  it  in  a  court  of  lair.  I  belieye 
tbe  prosecutor  does  not  contend,  that  tbe  de^ 
fendant  b'as  been  guilty  bf  that  kind  of  offence, 
for  which  he  means  to  prosecute  him  with  any 
rigour ;  he  don't  mean  to  oppress  him,  or  pro- 
CM  fur  tbe  sake  of  punishment  only ;  whether 
it  is  5/.  or  5,000  is  indifferent  to  him ;  the  only 
thing  be  wishes  is  to  have  tbe  question  decided 
by  a  legal  competent  jurisdiction.  If  it  comes 
regnlan^  before  tbe  Court,  though  perhaps 
upon  this  indictment  it  could  not,  but  if  it  does, 
the  question  is,  whether  the  Speaker  of  tbe 
House  of  Commons  had  a  sufficient  legal  au- 
thority to  authorize  that  arrest,  or  wbe&er  tbe 
d|efendant  has  actually  acted  under  that  autho- 
rity, such  as  it  was ;  and  I  submit  to  your 
eonstderatioD,  whether,  upon  that  point,  such 
interposition  appears  to  be  necessary  in  this  case, 
either  upon  behalf  of  tbe  defendant,  or  of  tbe 
priTilegeof  the  House  of  Commons." 

'*  Bit.  Attorney  General,  1  don't  put  it  upon 
the  tenderness  to  Mr.  Whittam,  or  the  point  of 
privilege  of  the  House  of  Commons,  but  merely 
upon  the  foot  of  decency,  as  the  circumstance 
of  tbe  crown  taking  a  part  in  the  prosecution 
(which  they  must  do  if  they  go  on  with  it) 
against  the  messenger  of  the  House  of  Com- 
mons, acting  nnder  the  aothority  of  the  war- 
rant of  the  l^»eaker,  puniiiant  to  an  order  of  the 
House."      *^       '*^ 

Mr.  De  Orey,  the  Attorney  General,  was 
afterwards  Chief  Justice  of  the  Common 
Pleas,  and  Mr.  Adair,  subsequently,  Recorder 
•f  London. 

I  am  sorry  to  find  in  Mr.  Gilbert  Wakefield's 
Memoirs  of  his  own  life  tbe  following  pas- 
sage respecting  tbe  Richmond  Park  trans- 
notions: 

**  By  one  of  those  icandaldus  m<marchical 


encroachments  which  bare  distingniilied  the 
present  reiffn  at  Richmond,  and  esKotiaUylm- 
paired  the  neaoty  and  convenience  of  that  ter- 
restrial Paradise,  the  footway  tbroogh  Rich- 
roond  Park  to  Wimbledon,  Kaat  Sheeo,  aod 
Kingston,  was  shut  up,  and  ne  passa^  al- 
lowed without  a  ticket.''  (8vo.  1792,  p.  345). 
It  has  been  seen  that  tbe  obstruction  wir 
made  in  the  reign  of  kinff  George  S.  I  hire 
no  suspicion  that  Mr.  Wakefield  deaigoed  waj 
misrepresentation.  I  obser? e  that  Dr.  Disnej, 
In  bis  preface  to  Dodson's  life  of  Foster,  cito 
a  second  edition  (1804)  of  Wakefield's  M^ 
moirs :  that  edition,  1  believe,  I  nprer  saw. 

P.  6ST.  Shice  writing  this  note,  I  bare 
found  in  rol.  3,  p.  44,  of  Mr.  Stephens's  He- 
moirs,  that  Mr.  Home  assumed  the  sdditiooil 
name  of  Tooke  in  the  year  1782;^ 

P.  689.  For  more  eoDeemiag  tfaeinddibk 
character  of  the  clergy, -see  bishop  Honlejf'i 
speech  (April  13th.  1804)  in  a  debate,  in  Dooi. 
Proo.  upon  the  Bill  (stat.  44  Geo.  8,  c.  43),  t» 
enforce  tbe  dne  observaooe  of  the  caoons  td 
mbnc  respecting  persona  to  be  admitted  ioto 
tbe  sacred  orders  of  deacon  and  priest.  Hon- 
ley's  Speeches  in  Pirliament,  pp.  434,  el  Nf* 
8ro.  1813.  Tbe  case  of  m  dork  abaodoaiif 
bis  clerical  character,  and  enterii^  oa  a  lij 
profeaston«  or  exercising  a  lay  calling,  was  oo- 
ticed  by  seijeant  Glynn^  in  the  oooise  of  the 
proceedings  in  Ibe  House  of  Commons  respect* 
ing  a  publication  defamatory  of  tbe  Spesker 
(sir  Fletcher  Norton).  See  17  New  Pari  Hiit 
1034. 

P.  719.  the  allnsion  to  the  treatnenttf 
tbe  Presbyterians  by  the  archbishop  of  York, 
1  apprehend,  relates  to  the  Sermon  which,  ea 
February  21,  1777,  was  preached  by  arch- 
bishop Markbam,  before  the  incor]poraled  So- 
ciety for  propagating  the  Gospel  in  Foreifo 
Parts,  which  sermon,  in  compliance  with  tht 
request  of  the  Society,  was  published  bjrtbs 
preacher. 
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ADVERTISEMENT, 

THIS  Table  of  Parallel  Reference  is  compiled  for  the  pur^ 
pose  of  rendering  Mr.  Howell's  Edition  of  Hie  State  Trials 
applicable  to  those  Books  ofaiUhoriiy  in  which  references  are  made 
to  the  last  Folio  Edition. 

It  is  presumed  that  the  principle  upon  which  it  is  constructed 
wiU  appear  to  be  so  plain,  that  a  slight  eocplanation  wiU  be  student 
for  its  general  application. 

The  first  Column  is  merely  an  enumeration  of  the  pages,  m 
each  successive  Volume  of  the  last  FoUo  Edition :  the  second  Column 
indicates  the  pages  in  which  the  same  matter  wHl  be  found  in  the 
present  Octavo  Edition. 

It  is  to  be  observed,  that  the  whole  of  Mr.  Hargrave's  CoU 
lection  of  State  Trials  is  comprized  in  the  first  Twenty  Volumes  of 
the  present  Edition ;  but  as  the  following  Table  is  printed  in  a 
form  completely  independent  of  any^  part  of  the  Work  itself  it 
may  either  be  bound  separately,  which  may  be  thought,  in  some 
cases,  preferable,  or  with  the  Twentieth  Volume,  or  any  other 
Volume,  at  the  option  of  the  possessor. 


Peierboro*  Court,  Aug.  1814. 
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